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SCHEDULE 


OEOWINa  IN   WHAT   VOLUMES   OF  THIS   SERIES   THE   OASRt 

BBPO&TED  IN  THE   SEVERAL  VOLUMES  W  OFFICIAL 

REPORTS  MAT  BE  FOUND. 


npoiti  art  In  pmnthewi,  and  tlie  nombtn  of  thii  mtIm  la  bold-fated 


Alabama.  — (83)  8;  (84)  6;  (86)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90. 

91)  84;  (92)  86;  (93)  80;  (94)  88;  (96)  86;  (96.  97)  88;  (98)  89;  (99) 

48;  (100.  101)  46;  (102)  48;  (108)  49;  (104,  106)  68;  (106, 107, 108)  64; 

<109,  110)  66;  (111)  66;  (112)67;  (118)69;  (114)  68;  (116.  116)   67; 

<I18, 119)  78;  (120)  74;  (121)  77;  (12%  123.  124.  125)  88;  (126.  127)  86; 

*<128)  86;  (129)  87;  (180)  89;  (131,  182)  90;  (133)  91;  (134)  98;  (135) 

^98;  (186)  96;  (137)  97;  (138)  100;  (139)  lOL 
Abxah8AS.^(48)  8;  (40)  4;  (60)  7;   (61)  14;  (62)  80;  (63)  88;  (64)  86; 

(66)  89;  (66)  86;   (67)  88;   (58)  41;   (69)  48;    (60)  46;   (61,  62)  64; 

(63)  68;  (64)  68;  (66)  67;  (66)  74;  (67)  77;  (68)  88;  (69)  86;  (70)  91;  (71) 

100. 
OAUV0BiaA.-a2)l;  (70  8;  (74)  6;  (76)7;  aO)  9;  07)  U;  (78^79)  18;  (80) 

18;  (81)  16;  (82)  16;  (88)  17;  (84)  18;  (86)  80;  (86)  81;  (87,  88)  88; 

(89)  88;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (96)  89;  (96)  81;  (97)  88; 

(98)  86:  (99)  87;    (100)  88;  (101)  40;   (102)  41;  (103)  48;  (104)  48; 

<106)46;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110,  III)  68;  (112) 

88;  (113)  64;  (114)  66;  (116)  66;  (116)  68;  (117)  69;  (118)  68;  (119)  68; 

<190)  66:  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77; 

<I27)  78;  (128,  129)  79;  (180)  80;  (131)  88;  (132)  84;  (133)  86;  (134) 

86;  (136)  87;  (136)  89;  (137)  98;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 

(142)  100;  (143)  lOL 
OuxMLAWk— (10)  8;  (U)  7;  (12)  18;  (13)  16;  (14)  80;  (16)  88;  (16)  86| 

(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 

(26)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  98;  (30)  97. 
<tennonooT.-.(64)  1;  (66)  8;  (66)  7;  (67)  14;  (68)  18;  (60)  81;  (60)  86; 

(61)  89;  (62)  86;  (63)  88;  (64)  48;  (66)  48;  (66)  60;  (67)  68;  (68)  67; 

(89)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  98;  (76)  96;  (76)  100. 
I>nAWARi.-.(6  Hoatt)  1;  (6  Houtt)  88;   (7  Hontt)  40;  (9  Hontt.)  48; 

(1  Manr.)  66;  (2  Marr.)  69;  (1  PtoatwiU)  78;  (2  PtnntvU)  88;  (8 

PennewiU)  94. 
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BCHEDULB.  5 

llOBiDA.  —(22)  1;  (23)  U;  (24)  12;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80; 
(90)  88;  (31)  84;  (32)  87;  (33)  89;  (84)48;  (35)  48;  (36)  61;  (37)  68; 
(88)  66;  (3»)  68;  (40)  74;  (41)  79;  (42)  89;  (43)  99. 

•■OBQiA.  — (76)  8;  (77)  4;  (78)  6;  (79)  U;  (80»  81)  18;  (82)  14;  (83,  84)  80; 
(86)  81;  (86)  88;  (87)  87;  (88)  80;  (89)  88;  (90)  86;  (91,  92.  93)  44r 
(94)  47;  (95.  96)  61;  (97)  64;  (98)  68;  (99)  69;  (100)  68;  (101)  66 
(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (106)  76l 
(109)  77;  (110.  Ill)  78;  (112)  81;  (113)  84;  (114)  88;  (115)  90;  (116) 
94;  (117)  97;  (118)  98;  (119)  100. 

lAABa  —  (2)  86;  (3.  4,  5)  96;  (6)  96;  (7)  97;  (8)  lOL 

luJHon.— (121)  8;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  U; 
(128)  16;  (129)  16;  (130)  17;  (131)  19;  (132)  88;  (183,  134)  88;  (185) 
86;  (136)  89;  (137)  81;  (138.  139)  88;  (140.  141)  88;  (142)  84;  (143, 
144,  145)  86;  (146,  147)  87;  (148)  89;  (149, 150)41;  (151)  48;  (152)  48; 
(154)46;  (153,  155)46;  (156)47;  (157)48;  (158)  49;  (159)60;  (160, 
161)68;  (162)68;  (163)64;  (164,  165)66;  (166)67;  (167)69;  (168,169) 
61;  (170)  68;  (171)  68;  (172;  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  78;  (182)  74;  (183,  184)  76;  (1S5) 
76;  (186)  78;  (187)  79;  (18S)  80;  (189)  88;  (190)  83;  (191.  192)  86 
(193)  86;  (194.  195)  88;  (196)  88;  (197)  90;  (198)  98;  (199.  200).  98j 
(201)  94;  (202)  96;  (203)  96;  (204,  205)  98;  (206.  207)  99;  (208)  100; 
(209)  lOL 

IniAVA.— (112)  8;  (118)  8;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88; 
(128)  86;  (129)  88;  (130)  80;  (131)  81;  (132)  88;  (133)  86;  (134)  89^ 
(135)  41;  (136)  48;  (137)  46;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  8 
Ind.  App.;  141)  60;  (4, 5, 6  In<L  App.;  142)  61;  (7. 8  Ind.  App.;  143)68; 
(9,  10  Ind.  App.)  68;  (II  Ind.  App.)  64;  (13  Ind.  App.;  144)  66;  (14 
Ind.  App.)  66;  (15  lod.  App.;  145)  67;  (146)  68;  (16  Ind.  App.)  69;  (17 
Ind.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 
App.)  66;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (165)80;  (25  Ind.  App.)  81;  (156)  88;  (26  lud.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  98;  (29  lud.  App.)  94;  (159) 
96;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.)  99;  (161)  100. 

Iowa.  — (72)  8;  (78)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80; 
(81)  86;  (82)  81;  (83)  88;  (84)  86;  (85)  89;  (86)  41;  (87)  48;  (88)  46; 
(89.  90),  48;  (91)  61;  (92)  64;  (93)  67;  (94,  95)  68;  (96. 97)  69;  (98)  60; 
(99)  61;  (100)  68;  (101,  102)  68;  (103)  64;  (104)  66;  (105)  67;  (106)  68| 
(107)  70;  (108)  76;  (109)  77;  (110)  80;  (HI)  88;  (112)  84;  (113)  86; 
(114)  88;  (115)  91;  (116)  98;  (117)  94;  (118)  96;  (119)  97;  (120)  98; 
(121)  100;  (122.  123)  lOL 

KAi«Aa.-(87)  1;  (88)  6;  (80)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  81; 
(45)  88;  (46)  86;  (47)  87;  (48)  80;  (49)  88;  (50)  84;  (51)  87;  (52)  89; 
(68)  48;  (54)  46;  (55)  49;  (56)  64;  (57)  67;  (58)  68;  (59)  68;  (60)  72; 
(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  98;  (66)  97;  (67)  100. 
miOKT.-.(88^  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89; 
(91)  84;  (92)  86;  (98)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  68;  (98)  66; 
(90)699  (100)66;   (101)78;  (102)80;  (108)88;   (104)  84;   (105)88; 
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6  Schedule. 

(106)  90;  (107)  98;  (108)  94;  (109)  95;  (110)  96;  (111)  98;  (112)  99; 

(113)  101. 
LoviBiAMA.— (39  Ia.  Ann.)  4;  (40  Ia.  Ann.)  8;  (41  Ia.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  U.  Ann.)  86;  (44  La.  Ann.)  88;   (45  La.  Ann.)  40;   (4G» 

47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  88;  (50  La.  Ann.)  89; 

(51  La.  Ann.)  78;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 

90;  (108)98;  (109)94;  (110)  98;  (111)100. 
Maikb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)83;  (84)  30;  (85)85;  (86)  41; 

(87)47;  (88)  51;.  (89)  56;  (90)60;   (91)64;  (92)69;   (93)74;  (94)  80| 

(96)  85;  (96)  80;  (97)  84;  (98)  99. 
Martlakd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

88;  (75)  38;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48:  (82)  51; 

(83)  55;  (84)  57;  (85)  60;  (86)  63;  (87)  67;  (88)  71;  (89)  73;  (90)  78; 

(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93;  (96)  94;  (97)  99. 
MAflaAOHUSBTTB.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)15;  (151) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  38;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  58; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70; 

(173)  73;  (174)  75;  (175)78;  (176)  79;   (177)83;   (178)86;   (170)88; 

(180)  91;  (181)  98;  (182)  94;  (183)  97;  (184)  100. 
MiCHiOAM.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  18; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77.  78)  18;  (79)  19;  (80)  80;  (81, 

82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90.  91)  30;  (92) 

31;  (93)  38;  (94)  34;  (95,  96)  85;  (97)  37:  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  66;  (106)  58;  (107)  61; 

(108)  68;   (109)  68;  (110)  64;  (111)66;  (112,  113)67;  (114)68;  (115) 

69;  (116,  117)72;  (118)  74;  (119)  75;   (120)  77;   (121,  122)  80;  (123) 

81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (128)  98;  (129)  95;  (130) 

97;  (131)  iOO. 
MlMNBaoTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  88;  (50)  36;  (51,  52) 

38;  (53)  89;  (64)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 

(61)  58;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,  68)  64;   (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (76)  74;  (76.  77)  77; 

(78,  79)  79;  (80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  1[85)  89;  (86)  91;  (87) 

94;  (88)  97;  (89)  99;  (90)  101. 
MiasiasiPPi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  35;  (71)  48; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  98;  (SI)  95;  (82)  100. 
liiasonRi.~(92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (i01)8O;  (102)88;  (103)  88;  (104, 105)  84;  (106)87;  (107)  88; 

(108, 109)  38;  (110, 111)33;  (112)34;  (113,  114)  35;  (115)37;  (116,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  58;  (132)  53; 

(13.3)  54;  (134)  56;  (135,   136)  58;  (137)  59;  (13S)  60;  (139)  61;  (140) 

68;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  148)71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)78;  (156)  79; 

(157)  80:   (158,  159)  81:   (160)  83;   (161)  84;  (162,  163)  85;  (164)  86; 

(105)88;  (ICG)  89;   (167,  11>8)  90;   (169)  98;   (170,  171)  94;   (172)  95; 
(173)  93;  (174.  175)  97;  (176)  98;  (177)  99;  (178,  179)  101. 
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MoirrAirA.-.(9)  18;  (10)  84;  (11)  M;  (12)  88;  (13)  40;  (14)  48;  (15)48; 

(16)  50;  (17)  68;  (18)  66;  (19)  61;  (20)  68;  (21)  66;  (22)  74;  (23)   76; 

(24)  81;  (26)  87;  (26)  91;  (27)  64;  (28)  98;  (29)  101. 
NnBAAKA.  — (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 

87;  (31)  88;  (32,  33)  89;  (34)  88;  (35)  37;  (36)  88;  (37)  40;  (38)  41; 

(39,  40)  48;  (41)  48;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  58;  (47,  48) 

58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69:  (55)  70;  (56)  71; 

(57)  78;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  98;  (64)  97; 

(65)  101. 
Kktai>a.~(19)  3;  (20)  19;  (21)  87;  (22)  58;  (23)  68;  (24)  77;  (25)  88;  (26)  99. 
NbwHampshibk.  — (64)  10;  (62)  18;  (65)  88;  (66)  49;  (67)  68;  (68)  78; 

(69)  76;  (70)  85;  (71)  93;  (72)  lOL 
Nbw  Jbb8KT.^(43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;   (51 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;   (53  N.  J.  L.)  86;   (48  N.  J.  Eq.)  87;   (49  N.  J.  Eq.)  81;  (54 

N.  J.  L.)  88;  (60  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (68 

N.  J.  U)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  68  N.  J.  L.)  56;  (59  N.  J.  L.)  59;  (56  N.  J.  Eq.)  68;  (60  N.  J.  L.) 

64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (57  N.  J.  Eq.) 

93;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 

Bq.)  88;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.) 

00;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  98;  (68  N.  J.  L.)  86;  (64  N.  J.  Eq.) 

07;  (69  N.  J.  L.)  101. 
Nbw  York.— (107)  1;  (108)  8;  (109)  4;  (110)  6;  (HI)  7;  (112)  8;  (113)  10; 

(114)  U;  (116)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,  126)  81;  (126)  88;   (127)  84;  (128,  129)  86;  (130, 

181)87;  (132,133)88;  (134)30;  (135)81;  (136)88;  (137)88;  (138)84; 

(189)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;   (144)  48;  (145)  45; 

(146)  48;   (147)  49;   (148)  51;   (149)  58;   (160)  55;    (151)  56;   (152)  57; 

(163)  60;  (164)  61;  (166)  63;  (156)  66;  (167)  68;  (168,  169)  70;  (160) 

93;  (161,  162)  76;   (163,  164)  79;  (165)  80;  (166,  167)  88;  (168)  85; 

(169,  170)  88;  (171)  89;  (172)  98;  (173)  93;  (174)  95;  (176)  96;  (176)  98; 

(177)  101. 
HOBTH  OABOLnrA.  —  (97,  98)  8;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (106)  18;  (106)  19;  (107)  88;  (108)  88;  (109)  86;  (110)  88;  (111)  88; 

(112)  34;  (113)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  58;  (118)  54; 

C119)  56;  (120)  58;  (121)  61;  (122)  65;  (128)  68;  (124)  70;  (126)  74; 

(126)  78;  (127)  80;  (128)  88;  (129)  85;  (130)  89;  (131)  98;  (132)  95; 

(188)  88;  (184)  lOL 
ITosn  Dakota.  —(1)  86;  (2)  88;  (3)  44;  (4)  50;  (6)  57;  (6,  7)  66;  (8)  73; 

(9)  81;  (10)  88;  (11)  85. 
Ona  —  (45  Olao  St)  4;  (46CHiio8i.)  15;  (47  Ohio  81)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St)  84;  (60  Ohio  St)  40;  (61  Ohio  St)  46;  (52  Ohio  St)  49; 

(68  Ohio  St)  53;  (64  Ohio  St)  56;  (66,  66  Ohio  St)  60;  (67  Ohio  St)  63; 

(58  Ohio  St)  65;  (69  Ohio  8t)  69;  (60  Ohio  St)  71;  (61  Ohio  St)  76; 

(62  Ohio  St)  78;  (68  Ohio  St)  81;  (64  Ohio  St)  88;  (66  Ohio  St)  87; 

(86  Ohio  St)  00;  (67  Ohio  St)  88;  (68  Ohio  St)  86;  (69  Ohio  St)  100; 

(70  Obio  St)  lOL 
Obmoh.-(16)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 

88;  (28)  87;  {%i)  41;  (26)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;  (80) 
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eO;  (SI)  66;  (82)  67;  (38)  72;  (34)  75;  (35)  76;  (36)  78;  (37)  88;  (88> 

84;  (39)  87;  (40)  91;  (41)  88;  (42)  96;  (43)  99. 
PurnsTLTANiA.  — (115,  116,  117  Pft.  St.)  8|  (118,  119  Pa.  St)  4;  (12(^  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123»  184  Pa.  St)  10;  (125  F^  St)  U;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (180,  131  Pa.  St)  17^ 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139. 140,  141  Pa.  St)  88;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  81;  (148  Pa.  St> 

88;  (149,  152,  153  Pa.  St)  84;  (154,  155  Pa.  St)  86;  (156  Pa.  St)  86; 

(157  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  89;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  48;  (164,  165  Pa.  St)  44; 

(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 

St)  60;  (172,  173  Pa.  St)  61;  (174,  175  Pa.  St)  68;  (176  Pa.  St)  68; 

(177  Pa.  St)  65;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St> 

69;  (182  Pa.  St)  61;  (183,  184  Pa.  St.)  68;  (185  Pa.  St)  64;  (186  Pa. 

St)  65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa. 

St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  78;  (193  Pa.  St)  74;  (194  Pa. 

St)  76;  (195  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa.  St)  80;  (198  Pa. 

St)  88;  (199  Pa.  St)  85;  (195,  200  Pa.  St)  86;   (201  Pa.  St)  88;  (202 

Pa.  St)  90;  (203,  204  Pa.  St)  98;  (205  Pa.  St)  97;  (206  Pa.  St)  98; 

(207  Pa.  St.)  99;  (208  Pa.  St)  101. 
Rhodx  IsLAinx  — (15)  8;  (16)  87;  (17)  88;  (18)  49;  (19)  61;  (20)  78;  (21> 

79;  (22)  84;  (23)  91;  (24>  96. 
South  Cabouna.  —  (26)  4;  (27,  28,  29)  18;    (30)  14;  (31,  32)  17;  (83)  86; 

(34)  87;  (35)  88;  (36)  81;  (37)  84;  (38)  87;  (39)  89;  (40)  48;  (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)67;  (47)  68;  (48)  69;  (49)  61; 

(50)  68;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79; 

(59)  88;  (60,  61)  85;  (62)  89;  (63)  90;  (64)  98^  (65)  95;  (66)  97;  (67> 

100. 
South  Dakota.  — (I)  86;  (2)  89;  (3)  44;  (4)  46;  (5)  49;  (6)  55;  (7)  68; 

(8)  69;  (9)  68;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  91. 
TiNNESSBiL— (85)  4;  (86)  6;  (87)  10;  (88)  17;   (89)  84;   (90)  86;  (91)  80; 

(92)  86;  (93)  48;  (94)  45;  (95)  49;  (96)  64;  (97)  66;  (98)  60;  (99)  68; 

(100)  66;  (101)  70;  (102)  78;    (103)  76;    (104)  78;    (105)  80;  (106)  88; 

(107)  89;  (108)  91;  (109)  97;  (110)  100. 
Texas.  —(68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  86;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (3!  Tex.  Cr.  Rep.;  86)  87; 

(86;  32  Tex.   Cr.   Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr. 

Rep.;  88)  58;  (89,  90)  69;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61; 

(91;  37  Tex.  Cr.  Rep.)  66;  (88  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr. 

Rep.)  78;  (40  Tex.  Cr.  Rep.)  76;  (93)  77;  (94)  86;  (95)  98;  (41,  42, 

43  Tex.  Cr.  Hep.)  96;  (96)  97;  (44  Tex.  Cr.  Rep.)  100. 
Utah.-(13)  67;  (14)  60;  (15)  68;  (16)  67;  (17)  70;  (18)  78;  (19)  75;  (20> 

77;  (21)  81;  (22)  88;  (23)  90;  (24)  91;  (25)  96;  (26)  99;  (27)  101. 
VniMONT.  — (60)  6;   (61)  16;  (62)  88;  (63)  85;  (64)  88;  (65)  86;  (66)  44; 

(67)  48;  (68)  64;  (69)  60;  (70)  67;  (71)  76;  (72)  88;  (73)  87;  (74)  08^ 

(75)98. 
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▼nomA.  —02)  8;  (8S)  5;  (84)  10;  (86)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (90)  44;  (91)  50;  (9^  68;  (98)  67:  (94»  95)  64;  (96)  70;  (97)  76; 

(98)  81;  (99)  86;  (100)  88;  (101)  99. 
WAiHiiroTON.— (1)  88;  (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86;  (7)  88;  (8) 

40;  (9)  48;  (10)  46;  (11)  48;  (12)  60;  (13)  68;  (14)  68;  (15)  55;  (16)  68; 

(17)  61;  (18)  68;  (19)  67;  (20)  78;  (21)  76;  (22)  79;  (23)  88;  (24)  86; 

(25)  87;  (26)  90;  (27)  91;  (28»  29)  98;  (30)  94;  (31)  96;  (32)  98;  (33)  99; 

(34)10L 
Wnr  ViBOiHiA.  — (29)  6;  (30)  8;  (81)  18;   (32,  83)  86;  (34)  86;  (36)  89; 

(36)  88;  (37)  88;  (38,  39)  46;  (40)  68;  (41)  66;  (42)  67;  (43)  64;  (44) 

67;  (46)  78;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (62) 

94;  (63)  97. 

Wboohsxh.  —(691  8|  (70.  71)  6;  (72)  7;  (73)  9;  (74,  75)  17;  (76^  77)  80;  (78) 
88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  86;  (84)  86;  (85,  86)  89; 
(87)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  61;  (92)  68;  (93)  67;  (94)  69; 
(95)  60;  (96,  97)  66;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74 
(104,  105)76;  (106)80;  (107,  108)  81;  (109)  88;  (110)  84;  (111)  87 
(112)  88;  (113)  90;  (114)  91;  (115)  96;  (116)  96;  (117)  98;  (118)  99 
(119)  100. 

WtOMiHO.— (3)  81;  (4)  68;  (6)  68;  (6)  71;  (7)  76;  (8)  80;  (9)  87;  (10)  96; 
(11)  100. 
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SIMS  V.  STATE. 
[1S9  Ala.  74,  S6  South.  1S8.1 

ROiaoZDE— Expert  ETidenoe  as  to  Obaraeter  of  Wound.— 
A  pltyaieiaa  who  attended  the  deeeased  after  he  had  reeeived  the 
wound  whieh  eauaed  hie  death,  is  competent  to  state  his  opinion  as 
to  whether  or  not  the  wound  was  fatal,     (p.  18.) 

HOMIOIDE— Eyideiico  of  Dying  Declarations.— Oral  evidence 
majr  be  receiTed  of  dying  declarations  made  by  the  deceased  and  re- 
duced to  writing,  but  not  signed  by  him.     (p.  18.) 

EVIDENCE — ^DyJng  Declarations. — To  render  dying  declare^ 
tions .  admissible,  it  is  only  neeessary  that  they  be  made  after  the 
infliction  of  a  mortal  wound,  and  after  hope  of  recovery  was  aban- 
doned  by  tha  declarant,  and  after  he  realized  his  impending  death, 
(pp.  18,  19.) 

EVXDEKOE^-Dying  Declarations  of  a  deceased  made  and  writ* 
ten  when  he  has  not  lost  all  hope  of  recovery,  but  reaffirmed  by  him 
as  true  and  correct,  after  he  realised  his  impending  death,  and  while 
he  was  in  full  possession  of  his  mental  faculties,  are  admissible  in 
evidence,  although  not  read  over  to  the  declarant  at  the  time  he  re- 
affirmed their  correctness,     (p.  19.) 

SVIDEKCE  of  Absent  Witness^ — ^The  testimony  of  a  witness 
given  at  a  preliminairy  examination,  with  opportunity  for  cross-exam- 
uiation,  is  not  admissible  upon  the  subsequent  trial  merely  upon 
proof  of  the  absence  of  the  witness  from  the  state.  To  make  such 
testimony  admissible  it  must  be  shown  that  the  witness  is  either 
m  nonresident  or  permanently  absent  from  the  state,  or  that  he  is 
absent  such  a  length  of  time  as  to  make  his  return  contingent  and 
uncertain,     (p.  19.) 

HOMIOIDS— Evidence  that  Deceased  Oairied  Weapon.— On  a 
murder  trial,  it  is  not  competent  to  prove  by  a  witness  otJier  than 
the  accused  that  the  deceased  was  in  the  habit  of  carrying  a  pistol, 
unless  such  fact  is  traced  to  the  knowledge  of  the  accused,     (p.  20.) 

SVIDENOE— Dsring  Declarations.— What  weight  should  be 
given  to  dying  declarations  is  for  the  determination  of  the  jury 
aloae.    (p,  20.) 

Am.  St.  B«9.  ToL  101-2  (17) 
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Ejioz,  Bowie  &  Dixon  and  Lackey  &  Bowling,  for  the  app 
lant 

M.  Wilson,  attorney  general,  for  the  state. 

TT  TYSON,  J.  The  matters  presented  for  review  by 
record  in  the  case  involve  rulings  by  the  trial  court  upon  the 
mission  and  exclusion  of  evidence  and  the  refusal  of  certain  w 
ten  charges  requested  by  the  defendant.  Proceeding  to  consi 
the  exceptions  taken  to  the  admission  of  evidence,  the  first 
these  relates  to  the  testimony  of  the  physician  who  attended 
deceased  after  he  had  received  the  wound  which  caused  his  dej 
in  which  the  witness  was  permitted  to  state  in  his  opinion 
wound  was  fatal.  There  was  no  error  in  this :  Simon  v.  St 
108  Ala.  27, 18  South.  731;  Page  v.  State,  61  Ala.  16. 

Assuming  for  the  purposes  in  hand  that  the  dying  declarat: 
which  were  reduced  to  writing,  but  not  signed  by  the  declai 
were  not  lost,  but  actually  in  the  possession  of  the  prosecu 
attorney,  the  objection  taken  to  the  oral  proof  of  them  becj 
of  the  writing  is  without  merit:  Kelley  v.  State,  52  Ala.  i 
Anderson  v.  State,  79  Ala.  5;  Darby  v.  State,.92  Ala.  9,  9  So 
429;  Jarvis  v.  State,  138  Ala.  17,  34  South.  1025.  The  def- 
ant  relies  upon  Boulden  v.  State,  102  Ala.  78,  15  South.  34: 
supporting  his  objection.  It  must  be  admitted  that  this  cai 
not  in  accord  with  those  cited  above,  if  the  writing  eviden 
the  declarations  was  not  signed  by  the  declarant,  which  fa 
not  shown  either  in  the  statement  of  the  facts  by  the  reporti 
by  the  learned  judge  in  his  opinion.  If  such  was  the  fact 
decision  is  wrong,  and  we  must  decline  to  follow  it  We  ar< 
prepared  to  concede  its  correctness  if  the  fact  was  that  th< 
darant  signed  the  writing. 

Two  other  objections  were  interposed  to  the  admission  o 
dying  declarations  as  testified  to  by  some  of  the  witnesses  e 
ined  on  behalf  of  the  state.  They  were  these:  1.  It  did  no 
pear  that  the  declarant  was  conscious  of  his  condition, 
was  entirely  without  hope  of  recovery;  2.  That  it  appeared 
he  was  not  in  a  condition  to  make  an  intelligent  statement 

^®  It  is  undoubtedly  true  that  it  is  not  the  condition  o 
declarant  as  known  to  his  family  or  his  attending  physician 
makes  his  declarations  admissible.  '^It  is  essential  to  thei 
missibility  that,  at  the  time  when  they  are  made,  the  decl 
should  have  been  in  actual  danger  of  death,  that  he  should 
have  had  a  full  apprehension  of  his  danger,  and  that  deat 
ensued'':  1  Taylor  on  Evidence,  718.     "It  is  the  impressi 
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impending  death,  and  not  the  rapid  snccession  of  death  in  point 
of  fact^  which  renders  the  testimony  admissible^' :  FuUiam  y. 
State,  88  Ala.  3,  6  South.  840. 

The  evidence  shows  that  the  deceased  was  mortally  wounded. 
He  died  within  twenty-four  hours  after  he  was  shot.  He  was 
told  by  his  attending  physician  that  death  was  inevitable  and 
would  soon  come.  It  is  tine  he  seems  to  ^ave  had  some  hope  of 
lecoyery  the  next  morning  after  he  was  shot^  and  so  expressed 
himself,  and  to  have  entertained  that  hope  when  his  declaration 
was  reduced  to  writing.  However,  subsequently,  during  the  day 
on  which  his  declaration  was  reduced  to  writing,  his  attending 
physician  was  sent  for  and  found  him  in  a  sinking  spell.  Just 
prior  to  his  physician's  arrival,  the  evidence  on  the  part  of  the 
state  shows  that  he  abandoned  all  hope  of  recovery,  and  so  ex- 
pressed himself.  Indeed,  only  a  short  period  of  time  elapsed 
between  his  statement  that  he  could  not  live  and  the  arrival  of 
his  physician  to  whom  he  almost  immediately  afiSrmed  the  cor- 
rectness of  the  declarations  he  had  previously  made  as  to  the 
diflSculty  which  had  been  reduced  to  writing.  In  this  respect, 
the  case  is  strikingly  similar  to  what  occurred  in  Johnson's  case: 
Johnson  y.  State,  102  Ala.  114,  16  South.  99.  It  is  true  there 
is  evidence  on  behalf  of  the  defendant  tending  in  some  degree  to 
show  that  declarant  never  entertained  the  conviction  that  his 
wound  would  result  fatally.  So,  too,  there  is  some  conflict  in 
the  testimony  as  to  whether  the  declarant's  mental  condition  was 
such  as  that  he  intelligently  understood  what  he  was  saying 
when  he  made  the  declarations,  and  also  when  he  reaffirmed  tiieir 
correctness  to  his  physician.  But  these  matters  in  respect  to  the 
questicm  in  hand  were  for  the  ^  determination  of  the  trial 
judge  (Ward  y.  State,  78  Ala.  446),  and  we  are  unable  to  affirm 
that  his  findings  with  respect  to  them  were  erroneous.  The  dy- 
ing declarations  were  properly  admitted. 

The  testimony  of  6.  E.'^Barnhill  deposed  to  by  him  on  the 
preliminary  trial  before  the  committing  magistrate  was  erron- 
eously admitted.  No  sufficient  predicate  was  laid  for  its  intro- 
duction. All  that  was  shown  preliminary  to  its  introduc- 
tion is  that  he  was  in  the  state  of  Texas  at  the  time  of  the 
trial  of  this  cause.  It  is  not  shown  inferentially  or  otherwise 
that  he  has  left  the  state  permanently  or  for  such  an  indefinite 
time  that  his  return  is  contingent  and  uncertain.  Non  constat^ 
he  may  have  been  simply  on  a  visit  to  Texas,  and  expected  to 
return  to  his  home  in  Alabama  within  a  short  period  of  time : 
Thompson  v.  State,  106  Ala.  67,  17  South.  612;  MitcheU  y. 
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State,  114  Ak.  1,  M  Soatii.  71;  Jacobi  ▼.  8tirf»,  1S3  Ah.  1,  3! 
South.  15& 

It  cannot  be  assumed  that  upon  another  trial  a  auffident  pred< 
icate  will  be  laid  for  the  introduction  of  this  testimony.  We 
therefore^  do  not  deem  it  necessary  to  pass  np<»L  the  other  objeo 
tion  interposed  to  a  certain  part  of  it.  However,  as  to  its  ad 
missibiUty,  see  Walker  t.  State,  52  Ala.  192,  194;  SuUivan  i 
State,  102  Ala.  141, 142,  48  Am.  St  Bep.  22, 15  SoutL  2^ 

While  it  is  true  that  in  the  cases  of  Cawley  t.  State,  133  All 
128,  32  South.  227,  Naugher  v.  State,  116  Ala.  463,  23  Soutl 
1^6,  and  Wiley  y.  S>te^  99  Ala.  146,  13  South.  424,  it  was  hel 
that  it  was  error  not  to  allow  the  defendant  to  testify  as  tendii] 
to  support  his  plea  of  self-defense  that  the  deceased  was  in  tl 
habit  of  carrying  a  pistol,  which  fact  was  known  to  him,  the 
cases  do  not  go  to  the  extent  of  supporting  the  attention  th 
a  witness  other  than  defendant  knew  this  fact,  wboi  such  fact 
not  traced  to  defendant's  knowledge.  We  are  unwilling  to  e 
tend  the  principle  further  than  is  declared  in  those  cases.  The 
was  no  error  in  the  ruUng  on  this  point. 

This  brings  us  to  a  consideration  of  the  written  charges  i 
fused  to  defendant.  Charge  7  is  argumentatiye,  confusing,  a 
singles  out  particular  portions  of  the  testimony. 

Charges  9  and  16  are  so  manifestly  bad  that  it  is  nnnec 
sary  ®®  to  point  qiedally  their  Tices.  Charge  13  inyadea  i 
province  of  the  jury.  What  weight  should  be  given  dying  d 
larations  is  for  their  determination  alone:  Kilgore  y.  St£ 
74  Ala.  7;  Justice  y.  State,  99  Ala.  180,  13  South*  658. 

Beversed  and  remanded. 


Dying  Declaration  are  not  required  to  be  in  anj  particular  f o 
They  may  be  oral  or  written;   and,  if  written,  they  need   not 
signed.     Declarations  not  admissible  as  originally  made   may  bec< 
admissible  by  ratification  under  a  sense  of  impending   death: 
the  monographic  note  to  State  v.  Meyer,  86  Am.  St.  Bep.  642-647. 

The  AdmiasibUity  of  Evidence  given  on  a  former  trial  or  prelimii 
examination   is  discussed  in  the  monographic  notes  to  Cline  v.  81 
61  Am.  St.  Bep.  873-892;  Atchison  etc.  B.  B.  Co.  ▼.  Osbom.  91 
Bt.  Bep.   192-208. 
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STATE  V.  YOUNG. 
[130  Ala.  136,  36  South.  19.] 


ABflOV  Ifl  aa  Offeojw  against  the  posseBsioii,  xathar  than  th« 
propartj  itielf;  and  one  who  ie  in  possession  under  a  lease  of  the 
building  alleged  to  have  been  burned  by  him  is  not  guiltY  of  arson. 
(p.  21.) 

H*  P.  Beese  and  B.  J.  Gayle,  for  ttie  petitioner. 
IL  Wilson,  attorney  general,  for  the  state. 

"•  DOWDELL,  J.  The  defendant  was  arrested  on  a  war- 
rant  issued  by  a  justice  of  the  peace  on  affidavit  charging  him 
inth  arson,  and,  up(m,  preliminary  hearing,  was  hy  a  justice  of 
the  peace  committed  to  jaiL  Upon  his  application  to  the 
judge  of  the  city  court  of  Selma  he  was  discharged  by  the  judge 
of  said  diy  court  on  writ  of  habeas  corpus.  From  the  judgment 
discharging  the  defendant  the  state  prosecutes  an  i^peaL 

The  undisputed  evidence  was  that  the  defendant  was  in  the 
possession  and  actual  occupancy  under  a  lease  of  the  house  al- 
leged to  have  been  burned  hy  him.  Arson  at  common  law,  as 
well  as  under  the  statute,  is  an  offense  against  the  possession 
rather  than  the  property:  Heard  v.  State,  81  Ala.  55,  1  South. 
640;  Adams  y.  State,  62  Ala.  177.  The  defendant  was,  in  a 
sense,  during  the  term  of  the  lease  and  while  in  the  possessiQii 
and  occupancy  of  the  ^'^  house,  the  owner.  Under  the  above 
authorities,  and  the  case  of  Sullivan  v.  State,  5  Stew.  &  P. 
(Ala.)  178,  the  judge  of  the  city  court  properly  discharged  the 
defendant,  and  the  judgment  will  be  affirmed. 


ABBOK— THE  OBJME  OF,  AND  WHO  SiAT  OOMUTT.^ 

L 

What  DoDfltitateB  QeneraUy. 

a.    Malice  22. 

Ih    Burning,  23. 

XL 

Bnniing  Place  of  Imprlsomiient,  24. 

IZL 

IV. 

Owner  Bnniing  His  Own  House,  26. 

V. 

Occupation.  27. 

▼I. 

Burning  hy  Htriband  or  Wife,  27. 

vn. 

Defenses,  28. 

VUL 

Attempts  to  Commit  Arson*  28. 

*ItarKBXNCB  TO  MONOeBAPBIC  HOTB. 

Anon— Whatis  AhonM  within  the  meaning  of  the  crime:  71  Am.  St  Bep.  a86-2Be» 
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I.    Wliat  Ckmstitutes   Oenerally. 

Althougli  modified  or  enlarged  by  statute  in  a  number  of  tbe  statei 
the  generally  aceepted  definition  of  arson  is  that  it  consists  in  th 
willful,  malieious,  and  voluntary  burning  of  the  house  or  outhouse  o 
another:  Mary  v.  State,  24  Ark.  44,  81  Am.  Dec.  60,  and  note  65 
People  V.  Myers^  20  CaL  76;  People  v.  Fong  Hong,  120  Cal  685,  5 
Pac.  265;  State  v.  Hand,  1  Marv.  (DeL)  545,  41  Atl.  192;  State  ^ 
Toole,  29  Conn.  342,  76  Am.  Dec.  602;  Commonwealth  v.  Barney,  ] 
Cush.  478. 

In  a  prosecution  for  arson  the  corpus  delicti  is  not  the  fact  aloi 
that  the  building  wa«  burned,  but  also  that  it  was  burned  by  the  wi 
ful  and  malicious  act  of  some  person  criminally  responsible  for  h 
act,  -and  that  it  was  not  burned  by  natural  or  accidental  cause: 
Winslow  V.  State,  76  Ala.  42;  PhiUips  v.  State,  29  Ga.  105.  But 
part  of  the  corpus  delicti  is  the  burning  of  the  building,  and  if  th 
fact  is  established  by  other  evidence,  the  confession  of  the  accus< 
is  competent  to  show  that  such  burning  was  felonious,  and  that  ' 
was  the  criminal  agent:  Winslow  v.  State,  76  Ala.  42;  Sam  v.  Stai 
83  Mise.  847. 

a.  Malice  is  of  the  essence  of  the  crime  of  arson,  both  at  comm 
law  and  under  the  statutes:  Jesse  v.  State,  28  Miss.  100;  Boone 
State  (Miss.),  83  South.  72;  State  v.  Mitchell,  5  Ired.  350,  27  N. 
350;  Thomaa  y.  State,  41  Tex.  27.  Malice  is  a  necessary  ingredic 
in  arson,  though  its  presence  need  not  be  specifically  proven.  It  ^ 
be  presumed  by  the  law  from  the  willfulness  of  the  act.  Arson 
not  a  crime  involving  any  specific  intent  in  addition  to  the  act  do 
The  malicious  intent  to  bum  is  the  only  intent  required,  and  that 
necessarily  implied  in  the  act  done  unless  some  excuse,  such  as 
cident,  appears:  Morris  y.  State,  124  Aia.  44,  27  South.  336.  If  i 
facts  are  sufficient  to  constitute  arson  in  all  other  respects,  it 
immaterial  whether  the  motive  be  gain,  revenge,  or  any  other  ki 
of  malicious  mischief:  People  y.  Fong  Hong,  120  Cal.  685,  53  F 
265.  If  the  burning  of  the  building  is  willful  and  malicious, 
means  used  to  communicate  the  fire  thereto  are  immaterial,  so  far 
the  burning  of  the  building  constitutes  the  crime  of  arson:  Overstr 
y.  State,  46  Ala.  30;  McDade  y.  People,  29  Mich.  50;  Smith  v.  St] 
23  Tex.  App.  357,  59  Am.  Bep.  773,  5  S.  W.  219. 

It  is  not  necessary  to  the  conviction  of  a  person  of  the  offense 
arson  that  it  be  established  that  he  burned  the  house  himself, 
applied  the  fire  thereto  with  his  own  hand:  People  v.  Trim,  39  • 
75.  As  one  may  be  principal  in  the  crime  of  arson  who  does 
himself  apply  the  torch,  thus  if  he  is  present  aiding  or  abetting, 
is  guilty  as  a  principal:  State  v.  Squaires,  2  Nev.  226. 

Arson,  under  the  statutes,  is  divided  into  degrees,  and  arson  in 
first  degree  consists  of  willfully  and  maliciously  setting  fire  to 
burning  in  the  night-time,  a  dwelling-house,  in  which  there  is  at 
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time  a  haman  being:  People  v.  Henderson,  1  Park.  C.  C.  561;  Dick  v. 
aiate,  53  Mias.  384;  Lacy  v.  State,  15  Wis.  13.  Thus  the  burning  of 
a  building  in  the  daytime  will  be  punished  with  a  less  period  of  im- 
frisonment  than  if  perpetrated  at  night:  Hester  v.  State,  17  Ga.  130; 
Brightwell  v.  State,  41  Ga.  482.  A  design  to  produce  death  is  not, 
tewever,  necessary  to  constitute  the  offense  of  arson  in  the  first  de- 
gree: People  V.  Orcutt,  1  Park.  C.  C.  262.  Nor  is  it  essential  that  the 
defendant  should  have  set  fire  to  the  building  with  intent  to  destroy 
it:  People  v.  Panshawe,  66  Hun,  77,  19  N.  Y.  Supp.  865,  137  N.  Y. 
f8,  32  K.  £.  1102. 

Setting  fire  to  a  building,  with  the  malicious  intent  that  the  fire 
riiould  be  communicated  to,  and  should  burn,  a  dwelling-house  situated 
Bear  by,  is,  in  law,  deemed  the  burning  of  the  latter,  and  the  act  con- 
■litutes  the  crime  of  arson:  Grimes  v.  State,  63  Ala.  166;  Combs  v. 
C^ommonwealth,  14  Ky.  Law  Eep.  283,  20  S.  W.  221;  Hennessey  v. 
People,  21  How.  Pr.  239;  Woodford  v.  People,  62  N.  Y.  117,  20  Anu 
Sep.  464. 

1).  Burning. — To  constitute  the  crime  of  arson,  either  at  common 
law  or  under  the  statutes,  it  is  not  sufficient  that  the  fire  be  applied 
er  communicated  to  the  property  in  the  house,  or  to  the  house 
itself;  but  such  house  or  building,  or  some  part  thereof,  must  be 
kumed,  within  the  common-law  meaning  of  the  word  "bum'^ 
Graham  v.  State,  40  Ala.  659.  The  burning  of  the  house  or  building 
accessary  to  constitute  arson  must  be  an  actual  burning  of  the  whole 
er  some  part  thereof.  Neither  a  bare  intention,  nor  an  attempt  to 
Ibum,  by  actually  setting  fire  to  the  building  amounts  to  arson,  if  no 
^rt  is  burned.  But  it  is  not  necessary  that  any  part  of  the  building 
te  wholly  consumed,  or  that  the  fire  should  have  any  continuance: 
Mary  v.  State,  24  Ark.  44,  81  Am.  Dec.  60.  If  a  house  is  simply 
■eorched  or  smoked,  and  the  fire  is  not  communicated  to  the  building, 
the  offense  of  arson  is  not  complete:  Woolsey  y.  State,  30  Tex.  App. 
146,  17  a  W.  546. 

While  burning  is  an  essential  element  of  the  crime  of  arson,  it  is 
Bot  necessary  that  any  part  of  the  building  should  be  actually  con- 
nuned  by  fire:  State  v.  Dennin,  32  Yt.  168;  and  if  any  part  is 
knmed  willfully  and  maliciously,  no  matter  how  small  the  part  may 
be,  the  crime  is  complete,  although  the  fire  is  extinguished  or  goes 
•nt  itself  before  the  whole  building  is  consumed:  Commonwealth  v. 
Tan  Schauck,  16  Mass.  105;  People  v.  Butler,  16  Johns.  203;  Wood- 
ford V.  People,  62  N.  Y.  117,  20  Am.  Eep.  464;  State  v.  Mitchell,  5 
Ired.  350;  State  ▼.  Babcock,  61  Yt.  570.  The  building  need  not  be 
consumed  by  fire  to  constitute  the  offense.  It  will  be  sufficient  to 
show  that  a  person  set  fire  to  the  building  to  the  extent  that  some 
part  of  it  was  on  fire,  unless  it  is  made  clearly  to  appear  that  it  was 
accidental  or  was  done  for  some  object  wholly  different  from  the 
intention  to  maliciously  burn  up  or  consume  the  building:  Smith  y« 
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Steto,  28  TflK.  App.  357,  59  Am.  Bep.  77^  5  &  W.  Sid.  To  eonsUI 
•noBy  tk«  leMt  burniBg  of  the  hooae  is  snifieieBt^  as  the  ehsriin^ 
tts  floor  bj  flio  to  tlia  depth  of  hslf  sa  inch:  SUte  t.  Ssnd^ 
lied.  570.  Heeee,  if  aa  attempt  is  made  to  ban  a  house  bj  li| 
iag  a  ire,  and  the  wood  of  the  hooae  is  charred  in  a  single  place 
as  to  destroj  its  fiber,  the  erime  is  eomplete,  eTen  if  the  fire  is  t 
SKtangnished:  People  ▼.  Haggerty,  46  GaL  355u  If  a  wooden  pa 
tioB  annexed  to  a  bnildiag  is  charred  bj  fire,  and  in  one  place  bar 
throng  it  is  a  soffirieat  burning  to  eonstitate  arson:  People 
Simpson,  50  CaL  304.  If  some  part  of  the  honse  was  actoallj  on  ; 
m  that  the  snbstance  of  the  wood  of  soeh  portion  was  actnally  buri 
althoogh  not  aetnallj  consumed,  nor  the  sabstanee  and  fiber  of 
wood  aetnaUj  destroyed,  snch  burning  is  sufficient  to  constitute  ars 
Commonwealth  t.  Tocker,  110  Mass.  403.  If  the  building  is  in  » 
appreeiable  degree  burned  or  consumed,  or  fire  is  communicatee] 
the  woodwork  or  other  inflammable  materials  of  which  the  builc 
is  constructed,  so  that  they  are  in  some  measure  destroyed,  and 
building  would  probably  have  been  wholly  destroyed,  if  the  fire 
not  been  extinguished,  the  facts  are  sufficient  to  sustain  a  charge 
arson:  State  y.  Spiegel,  111  Iowa,  701,  83  N.  W.  722.  In  one  c 
vnder  a  statute  providing  that  ''if  any  person  shall,  in  the  ni 
time,  maliciously,  unlawfully,  and  willfully  bum,  or  cause  to 
burnt  or  destroyed,  any  ricks,  bams,  or  other  houses  or  building 
he  shall  be  guilty  of  arson,  it  was  held  that  the  injury,  to  como  wi 
the  meaning  of  the  statute,  must  amount,  either  to  a  total  demoli 
of  the  building,  or  be  such  as  unfits  it  for  the  purpose  for  whic 
was  erected:  State  v.  De  Bruhl,  10  Rich.  23. 

n.  Bimilog  Place  of  Imprlsoninent, 
The  cases  on  the  question  as  to  whether  a  prisoner  who  fires  a 
for  the  purpose  of  escaping  therefrom  is  guilty  of  arson  or  not 
la  hopeless  conflict  and  cannot  be  reconciled  on  any  possible  gro 
The  majority  hold  that  though  a  prisoner  may  willfully  and  s 
eiously  fire  a  jail,  yet  if  it  appears  that  his  purpose  was  only  s 
bnra  it  as  to  make  his  esoi^  therefrom  with  no  desire  or  inten 
bum  it  down  or  wholly  consume  it,  it  is  not  the  willful  bumini 
a  building  contemplated  by  the  law  of  arson.  These  decisions 
based  upon  the  fact  that  the  intent  to  bum  the  building  is  ab: 
and,  in  its  absence,  the  perpetrator  cannot  be  guilty  of  arson: 
kins  V.  State,  53  Oa.  83^  21  Am.  Bep.  255;  Washington  ▼.  State 
Oa.  12,  13  S.  E.  131;  People  v.  Cotteral,  18  Johns.  115;  Stat 
Mitehell,  5  Ired.  350;  Belaney  ▼.  SUte,  41  Tex.  601.  On  the  o 
hand,  a  respectable  number  of  cases  hold  that,  if  a  prisoner  conl 
in  a  jail  sets  Hie  to  the  building,  with  intent  only  to  bum  a 
through  which  he  may  escape,  not  intending  that  the  bull 
should  be  further  damaged  by  fire,  he  is  guilty  of  arson:  Luk 
State,  49  Ala.  30,  20  Am.  Bep.  269;   Loekett  v.  State,  63   All 
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Badth  T.  State,  8S  Toe  App.  867,  59  Am.  Bep.  778,  5  &  W.  219, 
•wimliBg  Delaney  t.  State,  41  Tez.  001,  and  realBmod  in  Wiilia 
T.  State,  88  T«r.  Cr.  Bep.  534,  25  a  W.  123,  holding  that  a  prisoner 
Mtting  ftre  to  a  ealaboose  in  whieh  he  ia  confined,  in  order  to  es- 
•ape,  is  goiltj  of  arson.  In  Lnke  ▼.  State,  49  Ala.  30,  20  Am.  Rep. 
869,  the  eztieme  liew  is  taken  that  if  a  person  confined  in  a  jail» 
for  the  purpose  of  escape,  sets  fire  thereto,  he  is  gnilty  of  arson,  al- 
though he  had  no  intent  to  eonsume  the  building  by  burning  it» 
sad  ahhough  he  so  controlled  the  fire  that  it  could  not  bum  the 
hvilding. 

IZL    Bimiing  by  Tenant. 

Undoubtedly,  under  the  common  law  and  under  statutes  which 
fellow  the  common  law,  arson  is  an  offense  against  the  possession 
rather  than  against  the  property  itself;  and  a  tenant  who  is  in  pos- 
■ssdon  and  actual  occupancy  of  the  building  burned,  under  a  lease^ 
cannot  be  guilty  of  arson  in  burning  it:  Sullivan  v.  State,  5  Stew» 
«  P.  175;  State  ▼.  Pish,  27  N.  J.  L-  323.  If  one  burns  the  dwell- 
ing-house that  he  is  lawfully  occupying  as  a  tenant,  he  cannot  in 
a  legal  sense  be  guilty  of  arson,  which  consists  in  burning  the  build- 
ing of  another,  as  he,  in  effect,  bums  his  own  dwelling-house,  and 
arson  is  a  crime  against  the  security  of  the  dwelling-bouse  as  such, 
and  not  as  property:  State  y.  Hannett,  54  Vt.  83.  Arson  at  com- 
mon law  is  an  offense  against  the  possession  rather  than  the  prop* 
erty,  and  if  the  person  charged  with  buming  a  building  was  in  poa* 
■ssnon  and  occupancy  of  it  as  a  tenant  from  year  to  year,  he  can- 
not be  gnilty  of  arson:  McNeal  ▼.  Woods,  3  Blachf.  486.  "At  com- 
mon law,  arson  is  an  offense  against  the  possession,  and,  under  that 
law^  a  person  cannot  be  guilty  of  arson,  in  setting  fire  to,  and  burn- 
ing the  dwelling-house  while  he  was  in  lawful  possession  thereof^ 
without  regard  or  referoace  to  the  ownership  of  such  property'': 
Qazrett  t.  State,  109  Ind.  530, 10  N.  E.  570. 

Under  statntea  in  many  of  the  states  arson  is  a  crime  against 
property  rights  aa  well  aa  against  the  habitation.  Hence  a  dwelling- 
heose  or  other  building  belonging  to  another  person  may  be  the  sub- 
)set  of  anon,  even  though  it  ia  oeeupied  by  a  tenant  who  commita 
the  offeaae:  lapachita  t.  People,  25  Colo.  201,  53  Pae«  1111;  Allen 
▼•  State,  10  Ohio  St  287;  MulUgan  ▼.  State,  25  Tex.  App.  199,  8 
Am.  St.  Bep.  435,  7  a  W.  664.  The  statutory  offense  of  arson  may 
he  eonuaitted  by  the  tenant  in  possession  as  against  the  owner  of 
the  estata  in  fee:  KeUey  v.  Stote,  44  Tez.  Gr.  Bep.  188,  70  S.  W. 
80.  This  appean  to  be  held  as  a  result  of  a  statute  declaring  that 
a  pari  owner  may  not  bum  the  property,  the  tenant  and  his  land- 
lord each  being  regarded  aa  having  an  interest  or  ownership  in  the 
leased  building:  MuUigan  v.  State,  25  Tez.  App.  199,  8  Am.  St.  Rep. 
i86,  7  S.  W.  664.  Under  the  statute  a  tenant  may  commit  arson  in 
nspect  to  the  house  of  his  landlord  occupied  by  himself:  State  v. 
Moore,  61  Mo.  276.    "Were  this  a  prosecution  at  common  law  there 
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inlglit  be  almndant  authority  found  to  sustain  the  idea  that  the 
tenant  could  not  be  held  guilty  of  arson  in  burning  a  house  of  which 
he  had  the  occupancy.  For  the  distinguishing  characteristic  of  ar- 
aon  at  common  law  is,  that  it  is  an  offense  immediately  against  the 
possession,  and  therefore  if  a  tenant,  however  short  his  term,  set 
fire  to  a  house  he  occupied,  it  was  not  arson.  But  under  our  stat- 
utory provisions  of  arson,  the  offense,  especially  in  the  third  de- 
gree, is  directed,  not  at  the  possession,  but  at  the  property,  of  an- 
other, thus  avoiding  many  of  those  'unseemly  niceties'  as  to  possea- 
sion,  which  formerly  ba£9ed  prosecutions  and  enabled  the  guilty  to 
escape.  Under  our  statute  even  a  tenant  may  be  convicted  of  ar- 
son'': State  V.  Moore,  61  Mo.  280. 

ZV.    Owner  Burning  His  Own  House. 

At  common  law  and  under  the  statutes  of  a  number  of  the  states, 
a  person  cannot  be  convicted  of  arson  in  setting  fire  to  and  burning 
his  own  house,  of  which  he  is  the  occupant,  even  though  such  burn- 
ing is  with  malicious  intent:  People  v.  De  Win  ton,  113  GaL  403,  54 
Am.  St.  Bep.  357,  45  Pac.  708;  Bloss  ▼.  Tobey,  2  Pick.  320;  State 
V.  Sarvis,  45  S.  0.  668,  55  Am.  St.  Bep.  806,  24  S.  £.  53,  32  L.  B. 
A.  647.  The  reason  for  this  rule  is  that  arson  has  always  been  re- 
garded as  essentially  an  offense  against  the  security  of  the  dwell- 
ing or  building,  rather  than  against  the  property,  and  the  right  of 
the  owner  to  destroy  his  own  dwelling  or  building  is  doubtless 
founded  on  the  right  which  the  law  accords  to  a  man  of  making 
such  use  of  his  property  as  he  may  see  fit,  so  long  as  others  are  not 
injured  thereby:  People  v.  De  Winton,  113  Gal.  403,  54  Am.  St.  Bep. 
357,  45  Pac.  708.  An  occupant  of  a  house  under  an  adverse  claim 
of  right  thereto  is  not  guilty  of  arson  in  burning  such  house: 
-Sullivan  v.  State,  5  Stew.  &  P.  175.  It  is  not  arson  for  one  per- 
son to  burn  his  own  dwelling-house  or  other  building,  or  to  pro- 
cure or  demand  it  to  be  done  by  another,  for  the  purpose  of  defmud- 
ing  an  insurer  thereof,  unless  expressly  made  so  by  statute;  and  in 
the  following  states  the  statute  does  not  make  such  an  act  arson: 
Heard  v.  State,  81  Ala.  55,  1  South.  640;  State  v.  Haynes,  66  Me. 
307,  22  Am.  Bep.  569;  Commonwealth  v.  Makely,  131  Mass.  421; 
Boberts  v.  State,  7  Cold.  359;  State  v.  Sarvis,  45  S.  C.  668,  55  Am. 
St.  Bep.  806,  24  S.  £.  53,  32  L.  B.  A.  647.  The  owner  of  a  house 
may  be  guilty  of  arson  if  he  sets  fire  to  and  burns  it  while  it  is  oe- 
-cupied  by  another:  State  v.  Toole,  29  Conn.  342,  76  Am.  Dec.  602; 
Mulligan  v.  State,  25  Tex.  App.  199,  8  Am.  St.  Bep.  435,  7  S.  W. 
■664;  State  v.  Hannett,  54  Vt.  83;  Erskine  v.  Commonwealth,  8  Grati. 
624.  So  if  an  owner  bums  his  house  while  it  contains  the  prop- 
erty of  another,  it  may  constitute  arson:  Mulligan  v.  State,  25  Tex. 
App.  199,  8  Am.  St.  Bep.  437,  7  S.  W.  664. 

Under  the  statute  in  some  of  the  states,  the  owner  of  a  build- 
ing which  is  the  subject  of  arson  may  be  and  is  guilty  of  that  erlma 
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if  h«  malieioQsly  fires  and  boms  his  own  building.  In  these  eases 
the  statute  makes  no  distinction  in  reference  to  the  ownership  of 
the  building  whether  belonging  to  the  accused  or  to  a  third  person: 
8Ute  y.  Bobfriseht,  12  La.  Ann.  382;  State  v.  Elder,  21  La.  Ann. 
157:  Stete  ▼.  Hurd,  61  N.  H.  176;  Shepherd  v.  People,  19  N.  Y.  537, 
oyerruling  People  v.  Gates,  16  Wend-  159;  and  People  v.  Hender- 
son, 1  Park.  G.  G.  660;  Erskine  ▼.  Gommonwealth,  8  Gratt.  624.  As  has 
already  been  shown,  a  person  who  has  burned,  or  procured  someone 
else  to  bnm,  his  own  dwelling-house,  with  intent  to  defraud  an  in- 
surer thereof,  is  not  subject  to  an  indictment  for  arson,  unless  ex- 
presslj  made  so  hj  statute:  State  v.  Sarvis,  45  &  G.  668,  55  Am. 
St.  Bep.  806,  24  S.  E.  53,  32  L.  B.  A.  647.  But  in  most  of  the  states 
statntes  exist  which  make  it  arson  or  a  felony  for  any  person  to 
bum  his  own  insured  dwelling-house  or  other  insured  building  ma- 
lieionaly,  and  with  intent  to  defraud  the  insurer,  or  to  injure  him: 
Martin  t.  State,  28  Ala.  71;  People  y.  Hughes,  29  Gal.  257;  People 
y.  Schwartz,  32  Gal.  160;  State  y.  Byrne,  45  Gonn.  273;  McDonald 
y.  People,  47  HI.  533;  Gommonwealth  y.  Goldstein,  114  Mass.  272; 
Gommonwealth  y.  Bradford,  126  Mass.  42;  People  y.  Jones,  24  Mich. 
215;  ZhouB  y.  People,  25  Mich.  499;  Meister  y.  People,  31  Mich.  99; 
Shepherd  y.  People,  19  N.  Y.  537;  People  y.  Henderson,  1  Park,  a 
C  560;  SUte  y.  Babcock,  61  Vt.  570. 

▼.  OccQ^atloii  of  the  dwelling-house  is  an  essential  element  of 
the  erime  of  arson  thereof:  Hicks  y.  State,  43  Fla.  171,  29  South. 
631;  Stallings  y.  Stote,  47  Ga.  572;  State  y.  O'GonneU,  26  Ind. 
266;  Page  y.  Gommonwealth,  26  Gratt.  943.  If  the  occupant  has  his 
or  her  household  eifects  or  yaluable  articles  in  the  dwelling-house, 
and  ia  temporarily  absent  therefrom,  and  such  house  is  burned  dur- 
ing such  temporary  absence,  it  is  the  burning  of  an  occupied  dwell- 
ing-house, within  the  meaning  of  the  statute,  although  no  one  was 
in  the  house  at  the  time  it  was  burned:  Johnson  y.  State,  48  Ga.  116. 
Willful  burning  of  an  unfinished  house  which  was  neyer  occupied, 
though  designed  for  a  dwelling,  and  which  was  not  appurtenant  to 
any  other  house,  is  not  arson:  State  y.  McGowan,  20  Gonn.  245,  52 
Am.  Bee.  336.  Thus  the  burning  of  a  house  which  has  neyer  been 
oeenpied  as  a  dwelling  is  not  arson:  Gommonwealth  y.  Barney,  10 

Gush.  478. 

VL    Buxnlng  by  Husband  or  Wife. 

A  husband  liying  with  his  wife  and  haying  rightful  possession 
jointly  witk  her  of  a  dwelling-house  which  she  owns  and  they  both 
oeenpy,  is  not  guilty  of  arson  under  the  common  law  in  burning  such 
dwelling-honse,  although  such  burning  was  done  willfully  and  ma- 
liciously: Garrett  y.  State,  109  Ind.  527,  10  N.  E.  570;  Snyder  y. 
People,  26  Mich.  106,  12  Am.  Bep.  302.  And  this  rule  is  not  changed 
by  a  statute  securing  to  the  wife  her  separate  property:  Snyder  y. 
People,  26  Mich.  106,  12  Am.  Bep.  302.  But  under  the  statute  of 
Indiana  it  has  been  held  that  if  a  man  unlawfully,  willfully,  and 
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Bialieioqsly  letB  fire  to  and  barns  the  dwellin^honse  of 
wherein  she  permits  him  to  liye  with  her  as  her  husbi 
guilty  of  arson,  although  he  may  have  furnished  the  mone; 
the  honse:  Garrett  ▼.  State,  109  Ind.  627,  10  K.  E.  570.  i 
the  same  statute  a  wife  may  be  guilty  of  arson  in  bnrnin] 
band's  bam:  Emig  ▼.  Danm,  1  Ind.  App.  146,  27  N.  £.  32! 

Vn.    Defenses. 

If  it  is  clearly  made  out  that  the  firing  of  the  building 
fnl,  the  intention  or  motive  of  the  accused  is  of  no  momen 
state  of  intoxication  at  the  time  of  such  firing  is  not  oz 
tenuation  of  the  crime,  but  is  not  even  to  be  considered 
ing  into  his  capacity  at  the  time  to  have  a  motive  or  iuten 
pie  V.  Jones,  2  Edm.  SeL  Cas.  86.  An  acquittal  on  a 
setting  fire  to  a  gristmill  is  a  good  defense  to  a  subsequ 
euUon  for  burning  its  contents  when  both  were  consum< 
same  fire:  State  v«  Colgate,  31  Kan.  511,  47  Am.  Bep.  5< 
S46. 

Vm.    Attempts  to  Cknnmit  Arson. 

The  offense  of  attempting  to  commit  arson  depends  on 
pose  for  which  the  fire  was  kindled,  and  if  the  kindling  oj 
would  as  an  inevitable  result  have  burned  the  building, 
tion  to  do  so  may  be  presumed:  People  v.  Long,  2  Edm. 
129.  Thus  one  who  places  a  lighted  candle  in  and  amoD| 
grain  in  a  barn,  with  intent  to  cause  the  bam  to  be  burned 
of  an  attempt  at  arson,  though  the  candle  is  extinguish 
any  further  burning  takes  place:  State  v.  Johnson,  19  ] 
If  one  solicits  another  to  set  fire  to  a  bam  belonging  to  a 
son,  and  gives  him  materials  for  that  purpose,  although  n 
ing  to  be  himself  present  at  the  commission  of  the  offens( 
other  never  intends  to  commit  the  crime,  yet  the  one  w! 
such  act  to  be  done  is  guilty  of  an  attempt  to  commit  arse 
▼.  Bush,  4  Hill,  133.  Proof  that  the  prisoner  prepared 
and  other  combustibles,  and  placed  them  in  his  room,  an< 
another  to  use  them  in  burning  a  bam,  promising  to  gi 
deed  to  land  for  doing  so,  is  sufficient  to  convict  him  of  a 
at  arson:  McDermott  v.  People,  5  Park.  C.  0.  102.  Or  ii 
solicits  another  to  commit  arson,  and  promises  him  a 
money  therefor,  and  offers  him  matches  for  the  purpose  c 
the  fire,  such  person  is  guilty  of  an  attempt  to  commit 
though  the  offer  is  immediately  repudiated:  State  v.  Boti 
G.  262,  28  Am.  St.  Bep.  847,  14  a  £.  488,  15  L.  B.  A.  199. 
necessary  to  a  conviction  for  an  attempted  arson  that  ai 
of  the  buiMing  should  be  actually  burned,  and  it  is  suffici 
is  applied  to,  or  in  immediate  contact  with,  the  building 
tent  to  bum  it,  though  such  intent  is  not  carried  out:  Sta 
min,  32  Yt.  168. 
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MILLIKIN  V.  CABMICHAEH 
[139  Ala.  226,  35  South.  706.] 

of— Ckmsent  of  Wlfo<— A  liiiBbaiid, 
wHlioat  consent  of  hie  wife,  may  lease  the  homestead  lands  for  pnz- 
poeat  not  interfering  with  the  nee  of  the  property  as  a  homestead;  bat 
he  cannot  do  so  when  the  lease  interferes  with  such  use.  (p.  30.) 
HOME8TEAD8--Leafle  of'-Ckmsent  of  Wife.— A  husband 
alone,  and  without  the  consent  of  his  wife,  may  lease  the  premises 
eonstitnting  their  homestead  for  the  turpentine  priyilegee  thereon, 
with  right  of  ingress  and  egress  for  the  purposes  of  the  lease, 
(pp.  30,  31.) 

Sanders  ft  McGrifE,  for  the  appellaata. 

H.  A.  Fearoe  and  B.  D.  Crawford^  for  tlie  appetleea. 

•■•  TYSON,  J.  The  matter  of  controversy  between  tiie 
parties  arises  ont  of  their  respectiye  claims  to  box  and  take  from 
pine  trees  gam  or  rosin  standing  npon  the  homestead  of  one 
Franklin.  The  complainants  predicate  their  right  npon  a  writ- 
ten instmment  of  date  of  December  8,  1899,  granting  to  them 
the  right  of  ingress  and  egress  npon  the  land  for  the  boxing  of 
the  trees  and  taking  from  them  12ie  gmn  for  the  purpose  of 
manufacturing  ^*^  turpentine  for  a  designated  period  of  time 
which  was  executed  by  both  Franklin  and  bis  wife  and  properly 
acknowledged  by  both.  The  acknowledgment  of  the  wife  is  in 
the  form  required  for  conveyances  of  homesteads. 

The  respondent  asserts  his  right  under  a  similar  instrument, 
executed  by  Franklin,  the  husband,  alone  on  November  24, 
1890,  and  recorded  June  1,  1891. 

From  this  statement  it  will  readily  be  seen  that  the  question 
presented  is,  whether  the  signature  of  the  wife  and  her  separate 
and  apart  acknowledgment  is  necessary  to  the  validity  of  the  in- 
fitnmient  under  which  the  respondent  claims.  If  not,  it  is  en- 
tirely clear  that  his  right  is  superior  to  those  of  the  complain- 
ants. 

The  statute  provides  that  '^o  mortgage,  deed  or  other  con- 
veyance of  the  homestead  by  a  married  man  shall  be  valid  with- 
out the  voluntary  signature  and  assent  of  his  wife,  which  must 
be  shown  by  her  examination,  separate  and  apart  from  him,  be- 
foie  an  officer  authorized  by  law  to  take  acknowledgments  of 
deeds,  and  the  certificate  of  such  officer  upon  or  attached  to  said 
mortgage,  deed  or  conveyance^"  etc. :  Code^  sec.  2034.  This  stat- 
^  simply  lestrains  and  limits  the  husband's  power  of  aliena- 
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tion  in  whom  the  title  to  the  homestead  is  vested,  which  is  a 
mere  incident  of  his  ownership :  McGuire  v.  Van  Pelt,  55  Ala. 
353.  He  is  the  owner  of  it,  and  has  unlimited  dominion  and 
power  over  it  so  far  as  the  use  to  which  it  may  be  put.  He  may 
cultivate  it,  if  it  is  susceptible  of  cultivation  or  not  as  he  pleases 
and  in  such  manner  asr  he  may  choose.  He  may,  if  it  is  timber 
land,  fell  the  timber  for  the  purpose  of  making  it  suitable  for 
cultivation,  or  for  that  matter  he  may  destroy  the  timber  growing 
upon  it  or  he  may  sell  it  after  he  has  felled  it;  and  this  he  may 
do  although  the  doing  of  it  may  destroy  the  market  value  of  the 
land.  He  has  the  undoubted  right  to  extract  from  the  pine 
trees  upon  it  the  gum  or  rosin  without  molestation  or  hindrance; 
or  to  take  from  the  trees  the  burrs  or  needles  for  the  purpose  of 
sale  or  otherwise. 

Should  there  be  upon  it  an  orchard  of  fruit  trees,  who  doubts 
his  unqualified  right  to  gather  the  fruit  and  dispose  ^^®  of  it 
as  he  may  choose?  Or  should  minerals  exist  in  or  upon  it,  who 
can  question  his  right  to  mine  or  dispose  of  them?  The  crops 
he  may  raise  upon  it  are  his  and  these  he  may  mortgage  or  sell 
without  his  wife's  assent  In  short,  being  the  owner,  the  use  to 
which  he  may  put  the  land,  and  everything  attached  to  it  and  a 
part  of  it,  is  illimitable  and  uncontrollable. 

Assuming  for  the  purpose  of  this  case,  as  seems  to  have  been 
done  in  Millikin  v.  Carmichael,  134  Ala.  623,  92  Am.  St.  Bep. 
45,  33  South.  9,  that  the  instrument  under  which  the  respondent 
claims  is  a  conveyance  of  an  interest  in  the  land  (a  proposition 
not  decided),  the  principle  that  must  control  is  found  in  15  Am- 
erican and  English  Encyclopedia  of  Law,  second  edition,  page 
674.  It  is  there  said :  "The  authorities  are  not  uniform  as  to 
the  right  of  the  husband  alone  to  lease  the  homestead  premises, 
for  this  right  has  been  both  affirmed  and  denied.  The  most 
satisfactory  rule  would  seem  to  be  that  the  husband  alone  may 
lease  the  homestead  lands  for  purposes  not  interfering  with  the 
use  of  the  property  as  a  homestead,  but  cannot  do  so  when  the 
lease  interferes  with  such  possession  and  enjojnnent  of  the  prem- 
ises by  the  wife.*' 

Mr.  Thompson,  in  his  work  on  Homestead  and  Exemptions 
(section  471),  states  the  same  rule  in  this  language:  "But  the 
husband  may,  without  the  consent  of  the  wife,  give  leases  of 
homestead  lands  which  do  not  interfere  with  their  use  and  oc- 
cupancy as  a  homestead  and  also  licenses  to  cut  timber,  quarry 
stone,  remove  minerals  and  the  like/*  etc. :  See,  also,  Waples  on 
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Homestead  and  Exemptions,  sec.  433;  Smyth  on  Homestead  and 
Exemptions,  see.  303;  Harkness  t.  Burton,  39  Iowa,  101; 
Conghlin  t.  Conghlin,  26  Kan.  116. 

Under  tiiis  rule  the  rights  of  the  hneband  as  owner  are  fully 
protected  and  conserved  and  no  right  of  the  wife  violated. 

In  the  absence  of  averment  and  proof  that  the  exercise  of  the 
privileges  granted  to  the  respondent  interfere  with  the  use  and 
occupancy  of  the  land  as  a  homestead,  it  cannot  be  affirmed  that 
it  does.  It  is  not  even  shown  that  the  extracting  of  the  gum  or 
rosin  from  the  trees  ^^*  deteriorates  their  value,  much  less  dim- 
inishes the  value  of  the  land  or  otherwise  impairs  its  value  as  a 
homestead ;  non  constat,  its  value  may  be  ei^anced  and  its  use 
and  occupation  as  a  homestead  rendered  more  valuable.  The 
case  of  McKenzie  v.  Shows,  70  Miss.  388,  35  Am.  St.  Rep.  654, 
12  South.  336,  cited  by  appellants,  involved  the  validity  of  a 
conveyance  by  the  husband  of  all  the  timber  of  a  designated 
size  growing  on  the  land,  no  time  being  fixed  for  its  removal. 
The  question  presented  was  whether  the  conveyance  was  an  en- 
cumbrance of  the  homestead.  The  court  held  that  growing  trees 
are  a  part  of  the  realty ;  that  the  conveyance  was  an  encumbrance 
and  that  the  wife  should  have  joined  in  it.  Stress  was  laid  in  the 
opinion  upon  the  fact  that  there  was  a  wholesale  conveyance  of 
the  timber  with  large  diminution  in  value  of  the  homestead. 
The  case  of  Pritchett  v.  Davis,  101  Ga.  236,  65  Am.  St.  Bep. 
298,  28  S.  E.  666,  also  cited  and  relied  upon,  is  very  much  like 
the  Mississippi  case. 

The  point  involved  in  Millikin  v.  Faulk,  111  Ala.  658,  20 
South.  594,  was  whether  the  lease,  which  was  of  the  same  char- 
acter as  these,  was  an  unconditional  conveyance  of  real  property 
within  the  meaning  of  section  1005  of  the  Code.  It  was  held 
that  it  was.  Neither  of  these  cases  are  in  point  What  we  have 
said  in  no  wise  conflicts  with  McGhee  v.  Wilson,  111  Ala.  615, 
56  Am.  St  Rep.  72,  20  South.  619,  which  holds  that  the  con- 
veyance of  a  right  of  way  to  a  railroad  through  the  homestead  in 
which  the  wife  does  not  join  is  void.  The  distinction  between 
that  case  and  this  one  is  so  apparent,  it  is  unnecessary  to  point 
it  out. 

Afiirmed* 


The  Lease  of  a  Homeetead  by  one  spouse  only  is  discussed  in  the 
monographic  note  to  Jerdee  v.  Forbush,  95  Am.  St.  Bep.  926-928. 
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GRAHAM  V.  PAETEB. 
[189  Ala.  810,  85  Sovtb.  1016.] 

HOBTOAaBfr— E8toppeL—If  an  owner  of  land  exoentoa  a 
llrst  and  Moond  mortgage  thereon,  and,  upon  defaolt,  there  ia  a 
foreelosnre  b^  both  of  the  mortgagees,  the  mortgagor  ia  estopged  to 
dispute  the  title  conveyed  by  his  second  mortgage,     (p.  35.) 

EJEOTM£NT— Title  SoflLcta&t  to  MaintaiiL^A  pnrebaaer  at 
foreclosure  sale  of  property  conveyed  by  a  first  and  second  mor^ 
gage  shows  title  sufBleient  to  maintain  ejectment  against  the  mort- 
gagor, by  introducing  and  proving  a  deed  of  the  premises  from  tbo 
second  mortgagee  to  him  as  purchaser  at  foreclosure  sale.     (p.  S5.) 

OOBPOBATION8— OoiiTeyanoes  by  Prosamptioii  ftom  AlBzliiff 
80aL — If  a  corporate  seal  is  afized  to  an  instrument,  and  the  8i|^ 
natures  of  the  proper  corporate  officers  are  proven,  it  must  be  pre- 
sumed that  such  oficers  had  the  authority  which  they  exercised.  Tho 
aeal  itself  is  prima  facie  evidence  that  it  was  affixed  by  proper  au- 
thority,    (p.  37.) 

OOBPOBATIONS — ^Instrument  Sealed  but  not  Signed  — 
Svidence. — If  the  corporate  seal  is  affixed  to  a  corporate  instrument, 
auch  seal  is  prima  facie  evidence  that  it  was  thus  affixed  by 
proper  authority,  and  the  instrument  duly  executed,  and  it  is  then 
admissible  in  evidence,  although  the  corporate  name  is  not  signed 
thereto,     (p.  38.) 

W.  B.  Nelson  and  H.  Nekon,  for  the  appellant. 

Burnett,  Hood  &  Murphree,  for  the  appellee. 

«**  DOWDELL,  J.  There  is  nothing  in  the  snggeslion  in 
argument  hy  counsel  for  appellees  that  the  bill  of  exceptions  was 
signed  out  of  time.  It  appears  from  the  record  that  the  bill 
was  signed  in  vacation,  but  within  the  time  fixed  by  the  order  of 
the  court  No  motion  was  made  either  before  or  at  the  time  of 
the  submission  of  the  case  to  strike  from  the  bill  of  exceptiona, 
what  purports  to  be  a  contract  executed  by  Emma  J.  and  A.  M. 
Partee  for  want  of  a  sufBcient  identification,  and  the  cause  hay- 
ing been  regularly  aubmitted  on  the  merits,  the  insistence  in 
argument  to  strike  out  the  contract  comes  too  late.  Moreoyer, 
it  appears  from  the  bill  of  exceptions  that  the  contract  as  set 
forth  was  regularly  introduced  in  evidence. 

The  plaintiff  in  support  of  his  right  to  recover  the  possession 
of  the  land  sued  for,  introduced  in  evidence,  as  showing  title  in 
himself,  two  mortgages  duly  executed  by  the  defendants,  the  first 
on  the  twenty-first  day  of  February,  1900,  to  the  American 
Freehold  Land  Mortgage  Company  of  London,  Limited,  and  the 
second  to  the  Loan  Company  of  Alabama,  on  the day  of 
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February,  •^  1900.  He  then  introduced  in  evidence,  in  ovder> 
the  f  oiedoenre  proceedings  had  under  the  powers  contained  in 
the  mortgages,  showing  the  advertisement,  sale,  and  the  pup- 
chaae  by  him  at  said  sale,  which  were  in  all  respects  regular;  the 
final  affidavit  of  Emma  J.  Partee  made  in  obtaining  the  loan  for 
which  the  mortgage  was  given  to  secure;  the  receipt  of  the  de- 
fendant for  the  amount  of  the  loan;  the  contract  of  the  defend- 
ants with  the  Loan  Company  of  Alabama  for  securing  for  them 
the  loan.  The  bill  of  exceptions  then  recites:  '^he  plaintiff 
here  introduced  a  deed  executed  by  the  American  Freehold  Land 
Mortgage  Company  of  London,  Limited,  by  Francis  John  Pat- 
ton,  its  attorney  iu  fact,  also  the  Loan  Company  of  Alabama  to 
Benjamin  Graham,  executed  on  the  26th  day  of  August,  1901, 
conveying  the  S.  W.  i  of  Sec.  6,  T.  9,  south  of  Bange  9  east  of 
Huntaville,  Meridian,  and  recorded,^  etc.,  following  this  the 
deed  is  set  out  The  deed  is  signed :  ^^The  American  Freehold 
Land  Mortgage  Company  of  London  Limited.  (Seal.)  by 
Fnncia  John  Fatten,  attorney  in  fact.^^  'Toan  Company  of 
Alabama,  (Seal)  by  W.  B.  Nelscm,  President.''  The  execu- 
tion is  duly  attested  and  acknowledged.  The  bill  of  exceptions 
then  recites:  'The  plaintiff  then  introduced  a  power  of  attorney 
executed  by  the  American  Freehold  Land  Mortgage  Company 
of  London,  limited,  on  the  21st  day  of  June,  1893,  by  £. 
Brodie  Hoare,  W.  M.  Cunningham^  Directors,  Ernest  A.  Bul- 
lock, Secretary,  to  Cornelius  Cuyler,  Benjamin  Qraham,  and 
Francis  John  Fatten  in  words  and  figures  as  follows^  to  wit." 
Here  the  power  of  attorney  is  set  out,  which  is  in  the  name  of 
the  American  Freehold  Land  Mortgage  Company  of  London, 
Limited,  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Great  Britain,  and  which  in  terms  author- 
ixes  the  execution  of  the  power  confided,  by  any  one  of  the 
grantees  named  therein.  The  testimonial  clause  of  the  power  of 
attorney  is  as  follows,  to  wit :  'Qji  witness  whereof  the  American 
Freehold  Land  Mortgage  Company  of  London,  Limited,  has 
caused  its  corporate  seal  to  be  afiSxed  to  these  presents,  and  the 
same  to  be  attested,  it  having  no  president,  '^  by  its  chairman, 
and  also  by  one  other  of  its  directors,  and  by  its  secretary,  at  the 
said  city  of  London,  this  the  21st  day  of  June,  in  tiie  year 
one  thousand  eight  hundred  and  nineiy-three.''  The  names  of 
B.  Brodie  Hoare,  W.  M.  Cunninghame,  directors,  and  Ernest  A. 
Bullock,  secretary,  are  subscribed  to  the  instrument  with  the 
seal  attached  bearing  the  impress,  ^^The  American  Freehold 
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Land  Mortgage  Company  of  London,  Limited,   Seal/'  with 
additional  attestation  by  two  witnesses.    Accompanying  and 
attached  to  the  instrument  is  a  certificate  of  the  United  States 
consnl  general  at  London  to  the  sworn  statement  of  E.  Brodie 
Hoare,  taken  before  the  consul  general,  proving  the  o£5cial  char- 
acter of  the  parties  signing  the  instrument,  the  gennineness  of 
the  seal,  and  that  the  same  was  affixed  by  the  authority  of  the 
corporation;  also,  an  acknowledgment  in  due  form  by  the  parties 
executing  said  instrument,  taken  by  the  United  States  consul 
general  at  London,  England,  on  the  twenty-first  day  of  June, 
1893.    Li  addition  to  all  of  this,  there  was   also   attached  a 
certificate  by  Ernest  A.  Bullock,  secretary,  ''that  the  foregoing 
is  contained  in  the  minutes  of  a  meeting  of  the  board  of  directors 
held  at  the  office  of  the  company  the  twenty-first  day  of  June, 
1893.    For  the  American  Freehold  Land  Mortgage  Company  of 
London,  Limited*' — signed,  Ernest  A.  Bullock,  secretary.    This 
instrument  was  duly  recorded  in  the  office  of  the  judge  of  pro- 
bate of  Cherokee  county,  Alabama.    The  defendant  objected  to 
the  introduction  in  evidence  of  the  said  power  of  attorney,  and 
for  grounds  of  their  objection  assigned  the  following:  "1.  Be- 
-  cause  the  parties  executing  the  said  power  of  attorney  showed 
no  authority  and  power  to  execute  the  same;  2.  Because  said 
power  was  not  executed  by  the  president  of  the  corporation: 
because  said  power  was    not    executed  by    the    corporation; 
3.  Because  said  power  of  attx>mey  does  not  show  that  it  was 
executed  by  anyone  authorized  to  do  so  by  the  said  American 
Freehold  Land  Mortgage  Company  of  London,  Limited;  be- 
cause the  name  of  said  corporation  is  not  signed  to  said  power 
of  attorney."    The  court  sustained  the  objection,  and  the  plain- 
*tifl  duly  excepted  to  the  ruling  of  the  court     On  the  foregoing 
state  ^*  of  the  evidence  as  to  title,  the  defendants  not  offering 
any,  the  court  at  the  request  of  the  defendants  in  writing,  gave 
the  general  charge  in  their  favor,  and  to  which  action  the  plain- 
tiff excepted.    The  defendant's  objection  to  evidence  was  con- 
fined to  the  power  of  attorney  offered  by  the  plaintiff,  and  on  the 
specific  grounds  as  stated.    After  the  exclusion  by  the  court  of 
lie  power  of  attorney  on  defendant's  objection,  there  was  left  in 
evidence  before  the  jury  the  two  mortgages  executed  by  the  de- 
fendants, the  foreclosure  proceedings,  and  the  deed  executed  to 
the  plaintiff  under  the  foreclosure,  which  was  jointly  executed 
by  the  Loan  Company  of  Alabama^  by  its  president,  with  the 
American  Freehold  Land  Mortgage  Company.    It  is  true  that 
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the  Loan  Company  mortgage  Ib  a  second  mortgage^  and  that  the 
Freehold  Land  Mortgage  Company  mortgage  Ib  Buperior^  bnt 
the  defendants  are  estopped  to  set  up  the  defense  of  superior 
outstanding  title:  Jones  on  Mortgages,  2d  ed.,  sec.  719.  The 
mortgagoiB  cannot  duspute  the  title  which  they  conveyed  by  their 
mortgage  to  the  Loan  Company,  and  this  title  the  Loan  Com- 
pany conyeyed  by  its  deed  to  the  plaintiS.  As  showing  title  in 
the  plaintiff  upon  which  to  base  a  recovery  of  the  possession  of 
the  Lind  against  the  defendants,  mortgagors,  this  was  sufficient: 
Jones  ▼•  Beese,  66  Ala.  134.  See,  also,  Lang  y.  Stansell,  106 
Ala.  389,  17  South.  519;  Tew  y.  Henderson,  116  Ala.  545,  23 
South.  128.  The  court  erred  in  giving  the  general  charge  for 
the  def endanti^  and  should  have  given  it  for  the  plaintiff  as  re- 
quested. But  as  the  question  of  the  proper  execution  of  the 
power  of  attorney  by  the  American  Freehold  Land  Mortgage 
Company  to  the  person  who  executed  the  foreclosure  deed  to  the 
plaintiff  on  behalf  of  the  freehold  company  is  now  presented  and 
will  doubtless  arise  on  another  trial,  we  vnll  now  consider  and 
pass  upon  the  same.  That  the  power  of  attorney  as  set  out  in  the 
recoTd  is  not  the  act  of  the  individuals  executing  it^  but  that  of 
the  corporation,  is,  we  think,  quite  clear.  It  purports  on  its 
face,  both  in  the  statement  at  the  beginning,  and  in  the  tes- 
timonial clause,  to  be  the  act  of  the  American  Freehold  .Land 
Mortgage  Company  of  London,  Limited.  The  ***  attesting 
clause  shows  also  that  the  corporation  had  no  such  officer  as  a 
president,  and  that  the  execution  was  by  its  chairman,  and  one 
other  of  its  directors,  and  by  its  secretary.  The  corporate  seal 
is  also  attached  and  is  used  as  the  signature  of  the  corporation. 
In  the  case  of  American  Savings  etc.  Assn.  v.  Smith,  122  Ala. 
506,  27  South.  920,  it  was  said  in  an  opinion  by  the  present  chief 
justice:  ''The  testimonial  to  the  instrument  reciting  that  'the 
said  party  of  the  first  part  (the  Oxana  Building  Association) 
hereunto  sets  its  hand  and  seal  the  day  and  year  first  above  writ- 
ten by  its  president,  B.  P.  Sawyer,  who  is  fully  authorized  to 
execute  this  mortgage,'  had  the  corporate  seal  been  attached 
the  presumption  would  have  been  that  the  president  had  the 
authority  to  execute  the  conveyance,  and  the  seal  itself  would 
have  been  prima  facie  evidence  that  it  was  affixed  by  proper 
authority,*'  citing  Thorington  y.  Gould,  69  Ala.  466;  Jinwright 
y.  Nelson,  105  Ala.  405,  17  South.  93.  In  the  case  last  above 
dted  it  was  said :  "When  the  corporate  seal  appears  to  be  fixed 
to  an  instrument,  and  the  signatures  of  the  proper  officers  are 
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proyed  (which  is  shown  in  the  present  case),  courts  pi 
that  the  officers  had  the  authority  which  they  exercised^  a 
seal  itself  is  prima  fade  evidence  that  it  was  affixed  by 
authority."  It  is  also  said  in  this  case^  on  page  40 
Ala.^  and  page  93^  17  South.^  preceding  the  above  quol 
that  '^the  name  of  the  corporation  must  be  subecribed  or 
to  tiia  conTeyance,  and  it  must  be  subscribed  or  signed 
officer  of  an  agent  having  authority  in  writing'' :  Citing  Sta 
T.  Swann,  78  Ala.  88;  Swann  y.  Gaston,  87  Ala.  569,  6  ! 
886 ;  and  section  1789  of  the  Code  of  1886,  which  is  the  sa 
section  982  of  present  Code  of  1896.  This  last  quotation 
Jinwright  y.  Nelson,  105  Ala.  405,  17  South.  93,  and  the 
there  cited  of  Standifer  y.  Swann,  78  Ala.  88,  and  Sw£ 
Gaston,  87  Ala.  569,  6  South.  886,  are  relied  on  by  ap] 
here  in  support  of  the  ruling  of  the  court  below.  In  Sw^ 
(}aston,  87  Ala.  569,  6  South.  886,  the  instrumoit  in  qu 
was  signed  ^^y  J.  C.  Stanton,  general  superintendent  ai 
tomey  in  f  acf  It  does  not  appear  that  any  seal  of  the  co: 
tion  was  attached.  The  court  said :  ^'There  being  no  evide: 
any  written  authority  from  the  governing  body  of  the  con 
for  which  Stanton  purported  to  •*•  act  as  agent,  to  execu 
deed,  it  conveyed  no  legal  title  or  estate  to  the  defend 
Citing  Standifer  v.  Swann,  78  Ala.  88.     In  this  last  case, 

87  Ala.,  the  instrument  in  question  purported  to  be  sign 
the  railroad  company,  **by  J.  C.  Stanton,  gena*al  superinte 
and  attorney  in  facf  No  corporate  seal  was  attached,  i 
as  it  appears  from  the  report  of  the  case.  This  court  then 
speaking  through  SomerviUe,  J. :  '^n  this  state,  aU  conve} 
for  the  alienation  of  lands  are  required  to  be  written  or  pi 
on  parchment  or  paper,  and  must  be  signed  at  their  foot  I 
grantor,  or  contracting  party,  and  if  the  conveyance  is  ma 
an  agent,  he  is  required  by  tiie  statute  to  have  'a  written  ai 
ity*  *^ ;  citing  section  2145  of  the  Code  of  1876,  which  is  the 
as  section  982  of  the  present  Code.  ^'It  is  manifest  that  no 
corporate  can  appoint  an  agent  to  convey  lands,  except  I 
vote  of  its  directors^  or  other  managing  boards  in  whoi 
power  to  sell  may  be  reposed  by  charter,  or  by  general  law. 
defendants  have  failed  to  produce  any  corporate  proceei 
or  minutes^  showing  the  appointment  of  Stanton  as  age 
the  railroad  company,  with  auihority  to  sell  and  conve; 
lands.  This  was  the  best  and  only  legal  evidence  of  such  ac 
ity,  and  in  the  absence  of  it»  the  deed  from  Stanton  wou 
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no  eyideace  of  title^  but  only  color  of  title/'  etc.  It  is  to  be 
obeervedy  that  in  these  two  cases  no  corporate  seal  was  affixed 
to  the  instnunent^  and  there  was  no  evidence  otherwise  of  au- 
thority in  the  agent.  Nothing  is  said  as  to  the  necessity  of  sub- 
scribing the  name  of  the  corporation  to  the  instrument  in  order 
to  give  it  validity.  In  the  case  of  Savannah  etc  B.  IL  Co.  y. 
Lancaster,  62  Ala.  555,  the  deed  in  the  statement  at  the  begin- 
ning purported  to  be  by  the  railroad  company,  and  the  testi- 
moniid  dause  was  as  follows:  ^^In  witness  whereof,  the  said 
party  of  the  first  part  has  caused  its  corporate  seal  to  be  hereto 
affixed,  and  these  presents  to  be  signed  by  its  president,  Samuel 
Q.  Jones,  and  its  secretary,  Samuel  E.  Hall,  in  the  presence 
of  James  M.  Muldon  and  William  D.  Dunn,  who  subscribed 
their  names  thereto  as  witnesses  on  the  •^^  day  and  year  first 
aboTB  written.**  Signed,  ''Samuel  Q.  Jones,  President  (Seal)  .** 
"Samuel  B.  Hall,  Secretary  (Seal).'*  The  name  of  the  corpora- 
tion was  not  subscribed  or  signed  to  the  instrument.  The  fail- 
ure to  do  so  was  urged  by  counsel  in  argument  against  the 
validity  of  the  deed,  citing  the  statute  requiring  conveyances 
to  be  signed  "at  the  foof*  by  the  contracting  party.  This  court, 
speaking  through  Maoning,  J.,  said :  ''The  sections  of  the  code 
which  require  conveyances  to  be  'signed  at  their  foot  by  the  con- 
tracting party  or  his  agent  having  a  written  authority,  and  dis- 
pense with  seals  to  them,*  cannot  have  been  intended  to  embrace 
conveyances  by  corporations,  which,  being  unable  to  write  and 
haTe  signatures  of  their  own,  have  always  executed  such  in- 
struments by  causing  their  seals  to  be  affixed  to  them.  To  have 
a  seal  for  such  purposes  has  not  only  been  the  uniform  usage 
of  these  bodies  politic,  but  the  right  'to  use  a  common  seal,  and 
to  alter  the  same  at  pleasure,*  is  expressly  conceded  to  them 
by  our  statute.**  The  deed  was  held  to  have  been  well  executed. 
"A  deed  by  a  corporation  is  in  proper  form  if  expressed  to  be 
by  the  corporation,  naming  it,  by  their  agent,  naming  him,  and 
concluding^  In  witness  whereof,  they,*  naming  the  company, 
'by  their  agent,  having  hereunto  set  their  seal,  and  the  said 
agent  hath  hereunto  subscribed  his  name***:  4  Thompson's 
Commentaries  on  Corporations,  sec.  5090,  and  note  3;  Flint  v. 
Clinton,  12  N.  H.  430 ;  2  Cook  on  Stockholders  and  Corporation 
Law,  sec.  722,  p.  163,  note  1.  "In  like  manner  the  following 
was  well  executed,  as  a  deed  of  a  corporation:  In  testimony 
whereto,  said  party  of  the  first  part,  have  caused  these  presents, 
and  their  common  seal  to  be  hereto  affixed.  A.  B.^  President,' 
and  a  corporate  seal** :  Note  3  of  above  citation. 
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In  Ttorington  v.  Gould,  69  Ala.  468,  it  is  said:  "Courts  ai 
to  presiune  tibat  officers  did  not  exceed  their  authority,  and  tl 
seal  itself  is  prima  facie  evidence  that  it  was  afifixed  by  prop 
authority.'^  Our  conclusion  is,  that  the  instrument  creatii 
the  power  of  attorney,  which  was  excluded  from  evidence,  w 
sufficiently  executed,  and  the  failure  to  subscribe  the  name 
the  company,  •*•  and  this  is  the  principal  objection  insist 
on,  did  not  render  it  inadmissible  in  evidence.  The  judgme 
will  be  reversed  and  the  cause  remanded. 


The  Pre$mee  of  the  Seal  of  a  Corporation  establishes,  prima  fa( 
that  the  instrument  to  which  it  is  afBlzed  is  the  act  of  the  corpo 
tion,  and  dispenses  with  the  necessity  of  any  proof,  on  the  part 
the  person  claiming  under  it,  that  it  was  exeeutea  by  the  pro 
officers,  that  they  had  authority  to  so  execute  it,  and  that  all  i 
ceedings  necessary  to  such  authority  had  been  duly  given,  unless 
corporation  shall  first  have  rebutted  the  presumption  arising  fi 
the  presence  of  the  seal:  See  the  monographic  notes  to  B.  S.  Gi 
Co.  y.  Blodgett,  50  Am.  St.  Bep.  155;  Morrison  v.  Wilder  Gas  Co. 
Am,  St.  Bep.  264.  The  supreme  court  of  Maine,  however,  seem! 
take  a  different  view  of  the  question:  Morrison  v.  Wilder  Gas  Co. 
Me«  492,  64  Am.  St.  Bep.  257,  40  AtL  542. 


JONES  V.  Mcl^EALY. 
[1S9  Ala.  S79,  85  South.  1022.] 

DEEDS— Befonnation  of— Knowledge  of  Mistake. — ^If  a 
for  the  reformation  of  a  deed  by  a  subsequent  purchaser  does 
allege  want  of  notice  of  the  mistake,  construing  it  most  stri 
against  the  complainant,  such  purchaser  must  be  held  to  have  k 
of  the  mistake  at  the  time  of  acquiring  rights  under  the  conyey 
(p.  40.) 

DEEDS — ^Befonnation  of. — A  purchaser  is  entitled  t< 
grantor's  right  to  enforce  a  correction  of  a  description  in  a 
deed  to  a  part  of  the  premises  executed  by  the  grantor  to  an 
(p.  40.) 

DEEDS— Beformatlon  of— Deeds  of  Gift.— The  right  t 
reformation  of  a  deed  is  not  affected  by  whether  it  is  one  of  bi 
and  sale,  or  of  gift.     (p.  40.) 

DEEDS— BeformatioxL— Possession  of  Premises    by    th< 
cliiscr  is  not  essential  to  enable  him  to  obtain  correction   of 
take  in  the  description  contained  in  a  prior  deed  to  a  portion 
premises  executed  by  his  grantor  to  another,     (p.  40.) 

DEEDS— Reformation  of  Laches. — Complainant  s*sking  t 
reel  ion  of  a  mistake  in  a  description  in  a  deed  is  not  gu: 
Inches  in  bringing  suit,  if  she  has  been  in  possession  of  a.  por 
the  premises  to  which  she  has  a  deed  ever  since  its  executic 
her  mortgagor  and  grantor  has  been  in  possession  of  the   oth 
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tion^  and  the  bill  is  filed  promptly  after  the  defendant,  who  claims 
title  under  the  deed  containing  the  mistake,  discloses  his  intention  to 
diatnrb  complainant's  possession,     (p.  41.) 

DEEDS— BeformAtiQn  of— Time  of  Discovery  of  Mistake. — 
A  bill  for  the  correction  of  a  mistake  in  a  deed  need  not  allege  when 
the  complainant  discovered  the  mistake,  or  that  a  demand  or  request 
ham  been  made  for  its  correction,     (p.  41.) 

DEEDS — ^Befoimation  of — Demand  for. — A  bill  for  the  cor- 
leetion  of  a  mistake  in  description  in  a  deed  need  not  allege  a  de- 
mand Or  request  of  defendant  to  correct  it,  when  defendant  has  In- 
fttituted   suit  in   ejectment   against  the   complainant's   tenant,     (p. 

«.) 

DEEDS— Befoxmatlon  of— Belief  Granted.— If  a  bill  presents 
a  ease  for  the  correction  of  a  mistake  in  a  deed,  the  court  will  grant 
full  relief  to  the  end  of  foreclosing  a  mortgage  given  by  defendant 
to  complainant  on  a  portion  of  the  same  premises,  when  the  evidenee 
establishes  the  right  to  the  correction,     (p.  41.) 

Houston  &  Power  and  G.  A.  Hays^  for  the  appellant 

Barnes  &  Duke,  for  the  appellee. 

«"  TYSON,  J.  The  bill,  as  amended,  to  which  the  de- 
muirer  was  sustained,  seeks  to  have  a  certain  deed  executed 
by  Mrs.  Smith  to  her  daughter,  Mrs.  McNealy,  reformed  and 
canceled  as  to  a  certain  portion  of  the  lot  described  in  it  and 
purported  to  be  conveyed  by  it  and  to  correct  the  description 
in  the  mortgage  now  held  by  complainant  and  to  foreclose  it, 
and  also  to  enjoin  certain  actions  of  ejectment  instituted  by  Mrs. 
McNealy,  etc. 

It  proceeds,  in  so  far  as  the  reformation  and  cancellation 
of  the  deed  under  which  Mrs.  McNealy  claims  title  to  the 
whole  lot  upon  two  theories :  1.  Upon  the  ground  of  a  mutual 
mistake  by  the  parties  to  it;  and  2.  In  the  event  there  was  no 
mistake  upon  the  ground  of  an  estoppel  in  pais  predicated  upon 
the  conduct  of  Mrs.  McNealy.  The  right  of  the  complainant 
to  the  relief  she  seeks  is  based  upon  two  conveyances,  one  a 
mortgage,  referred  to  above,  acquired  by  transfer  and  the  other 
ft  deed,  both  of  which  were  executed  by  Mrs.  Smith,  conveying 
a  certain  portion  of  the  lot  covered  by  the  deed  previously  exe- 
cuted by  Mrs.  Smith  to  her  daughter. 

A  demurrer  comprising  eleven  assignments  was  interposed 
to  the  bill  as  amended.  The  chancellor,  it  appears,  •**  only 
xegarded  the  first  two  grounds  meritorious.  These  two  practi- 
cally raise  the  same  question.  They  go  to  the  entire  bill  and 
challenge  the  right  of  the  complainant  to  relief  upon  the 
ground  that  it  is  not  shown  that  she  had  no  notice  or  knowledge 
of  the  alleged  mistake  in  the  deed  from  Mrs.   Smith  to  her 
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daughter.    It  is  true  ilie  bill  does  not  allege  her  want  of  i 
or  knowledge  of  the  fact.    And  conetruing  its  averments 
strongly  against  the  complainant^  it  must  be  taken  tha 
knew  of  the  mistake  when  she  acquired  her  rights  unde 
conveyances  she  now  holds.    Knowing  this,  she  also  inem 
Mrs.  Smith  had  the  right  to  have  her  deed  to  her  daughter 
rected :  Larkins  v.  Biddle,  21  Ala.  252 ;  Williams  v.  Ham 
65  Am.  St.  Sep.   514^   note.    HJaving  acquired  Mrs.  Sn 
right  to  the  part  of  the  lot  in  controversy,  the  complainant 
her  place  and  is  entitled  to  enforce  that  right  in  the  matt 
the  misdescription.    This  point  was  raised  by  the  demun 
the  bill  in  the  case  of  Harris  v.  Ivey,  114  Ala.  363,  21  S 
422,  which  was  filed  by  a  purchaser,  as  here,  to  have  eorrec 
misdescription  of  the  lands  contained  in  a  deed,  previously 
cuted  by  his  grantor  to  another.    It  was  ruled  to  be  wi 
merit    These  grounds  of  demurrer  were  improperly  susta 
If  they  had  been  interposed  solely  to  that  phase  of  the  bill  ^ 
relies  upon  the  estoppel  in  pais  we  are  not   prepared  to 
whether  they  are  well  taken  or  not    That  question  is  not 
sented,  and  we,  therefore,  decline  to  express  an  opinion  c 
Nor  for  that  matter  are  any  of  the  other  grounds  of  dem 
well  taken,  as  we  shall  proceed  to  show. 

The  deed  from  Mrs.  Smith  to  Mrs.  McNealy,  her  daug 
sought  to  be  corrected,  expresses  the  consideration  of 
dollars  paid  and  for  love  and  affection,  and  contains 
enant  of  warranty.  Whether  it  is  one  of  bargain  and  sa 
of  gift  is  immaterial,  since  if  it  be  one  or  the  other. 
Smith  would  have  had  the  right  to  have  it  reformed:  La 
V.  Biddle,  21  Ala.  262;  Weathers  v.  Hill,  92  Ala.  492,  9  S 
412.  The  third  ground  of  demurrer  is,  therefore,  not 
taken. 

The  title  asserted  by  complainant  being  equitable,  it  is  *® 
necessary  for  the  purposes  of  this  bill,  that  she  should  be  ii 
session,  since  she  has  no  adequate  remedy  at  law :  Echols  v. 
bard,  90  Ala.  309,  7  South.  817,  and  authorities  there 
Nor  can  laches  be  imputed  to  her  on  the  facts  alleged, 
plainant  has  been  in  the  possession  of  that  portion  of  it 
to  which  she  has  a  deed  ever  since  its  execution,  and  the  i 
gagor,  Mrs.  Smith,  also  Mrs.  McNealy^s  grantor,  has  all 
been  in  the  undisturbed  possession  of  the  other  portion  • 
This  bill  was  filed  promptly  after  Mrs.  McNealy  made  k 
her  intention  to  disturb  complainant's  possession.     Nor 
necessary  that  the  bill  should  allege  when  complainant  disco 
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the  XDristake  in  the  description;  or  that  a  request  or  demand  was 
made  by  her  on  the  respondent^  Mrs.  McNealy^  to  correct  the 
mistake  before  the  bill  was  filed.  Mrs.  McNealy^s  attitude  in  the 
matter  of  instituting  the  suits  in  ejectment  excluded  all  expecta- 
tion tiiat  had  a  request  or  demaud  been  made  upon  her,  that  she 
would  have  complied  with  it:  Weathers  t.  Hill,  92  Ala.  492,  9 
SonUi,  412;  Harrold  t.  Weaver,  72  Ala.  373. 

The  averments  of  the  bill  when  taken  in  connection  with  the 
stipulations  contained  in  the  mortgage  sufSciently  show  a  ma- 
turity of  the  debt  secured  by  it  and  a  default  on  the  part  of  the 
mortgagor  that  entitles  complainant  to  have  it  foreclosed.  What 
we  have  said  disposes  of  those  assignments  of  demurrer  inter- 
po0ed  by  both  respondents  adversely  to  each  of  them. 

The  remaining  grounds,  asserted  separately  by  each  of  the 
respondents,  attack  the  bill  for  multifariousness,  but  are  confined 
to  the  first  phase  of  the  bill  which  seeks  relief  on  account  of  the 
mistake  in  the  deed  executed  by  Mrs.  Smith  to  her  co-respond- 
ent, Mrs.  McNealy. 

Complainant  claims  an  equitable  title  to  all  the  lands  in  con- 
troversy from  the  same  grantor,  Mrs.  Smith,  and  also  asserts 
that  all  the  lands  claimed  by  her,  whether  acquired  by  deed  or 
mortgage,  was  by  mistake  included  in  the  deed  from  Mrs.  Smith 
to  Mrs.  McNealy. 

The  bill  properly  presents  a  case  for  the  exercise  of  the  court's 
jurisdiction  to  refoijn  and  correct  the  deed,  and  the  court  will 
grant  f uU  relief  to  the  end  of  foreclosing  the  mortgage,  if  the 
complainant  establiehes  by  evidence  ®®^  her  right  to  a  correction 
of  the  misdescription :  Bieler  v.  Dreher,  129  Ala.  384,  30  South. 
22;  McGehee  v.  Lehman,  Durr  &  Co.,  65  Ala.  319.  These 
grounds  of  demurrer  are,  therefore,  not  well  taken. 

It  follows  that  the  decree  appealed  from  must  be  reversed, 
and  a  decree  will  be  here  rendered  overruling  the  demurrer. 


A  Deed  map  fte  Reformed  so  as  to  embrace  land  whieh  was  intended 
to  be  eonveyed,  or  to  ezdude  land  from  its  operation  which  was  not 
Intended  to  be  conveyed.  And  if  a  mistake  of  description  occurs  in 
a  aeriee  of  eonveyanees,  nnder  cirenmstanees  that  would  entitle  any 
one  of  the  vendees  to  a  reformation  as  against  his  immediate  vendor, 
the  equity  will  work  back  through  all,  and  give  the  last  vendee  a 
right  of  reformation  against  the  original  vendor:  See  the  monographic 
note  to  Williams  v.  Hamilton,  65  Am.  St.  Bep.  507-511;  Herring  v. 
Fitts,  43  Fla.  54,  99  Am.  St.  Bep.  108,  30  South.  804.  Deeds  of  gift 
may  be  reformed:  Note  to  Williams  v.  Hamilton,  65  Am.  St.  Bep. 
614.  See  in  this  connection,  Willev  v.  Hodge,  104  Wis.  81,  76  Am. « 
St.  Bep.  852,  80  N.  W.  75.  As  to  the  effect  of  laehes  on  the  right  to 
reformation,  see  page  504  of  this  note. 
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ANNISTON    ELECTEICAL    AND    GAS    COMPANY    ▼• 

HEWITT. 
[139  Ala.  442,  36  South.  39.1 

ELEOTBIO   BAILBOABS— Negligence— Injury  to   8todc.~A 

railroad  company  operating  its  road  by  electricity  and  knowingly 
running  its  trains  under  conditions  rendering  it  impracticable  for 
those  in  charge  to  prevent  injuring  stock  straying  upon  its  tracks^ 
is  accountable  for  the  loss  when  injury  occurs,     (p.  42.) 

EUSOTBIO  BAILBOADa— Negligent  Speed— Injiury  to  lAv^ 
stock. — Running  an  electric  street-car  in  the  night-time,  at  a  speed 
in  violation  of  a  city  ordinance,  and  so  rapidly  that  it  cannot  be 
stopped  within  the  distance  a  cow  is  seen,  when  she  eomes  on  the 
track  twenty  yards  ahead,  is  negligence,  which  renders  the  railroad 
company  liable  for  the  resulting  injury  to  the  cow.     (p.  43.) 

Lapsley,  Arnold  &  Martin,  for  the  appellant 

B.  Blackman,  for  the  appellee. 

*«  HARALSON,  J.  The  law  is  well  settled  that  Tailroad 
companies  that  knowingly  run  their  trains  under  conditions 
rendering  it  impracticable  for  those  in  charge  to  prevent  injur- 
ing stock  straying  on  their  tracks,  are  accountable  for  the  loss 
when  injury  results:  Birmingham  etc.  B.  B.  Co.  v.  Hams,  98 
Ala.  326,  13  South.  377;  Louisville  etc.  B.  B.  Co.  v.  Davis,  103 
Ala.  661, 16  South.  10;  Louisville  etc.  B.  B.  Co.  v.  Cochran,  106 
Ala.  364, 16  South.  797;  Louisville  etc.  B.  B.  Co.  v.  Kelton,  112 
Ala.  633,  21  South.  819 ;  Central  of  Georgia  B.  B.  Co.  v.  Stark, 
126  Ala.  367,  28  South.  411. 

This  principle  applies,  when  needful  for  the  protection  of  life 
and  property,  to  a  railroad  on  which  electricity  is  used  as  the 
moving  power,  as  well  as  to  one  operated  by  steam :  Louieville 
etc.  B,  B.  Co.  V.  Anchors,  114  Ala.  493,  604,  505,  62  Am.  St 
Bep.  116,  22  South.  279. 

The  law  enjoined  upon  the  motorman  operating  defendant's 
car  the  duty  to  keep  a  lookout  for  livestock,  and  not  to  run  his 
car  at  such  a  rate  of  speed  that  he  could  not  stop  it  within  the 
distance  he  could  see  the  plaintiflf's  cow.  The  only  qualification 
of  this  rule  is  that  where — such  duties  being  observed  by  the  en- 
gineer or  motorman — ^the  animal  comes  suddenly  upon  the  track, 
60  close  to  the  engine  iliat  the  engineer  cannot  stop  in  time  to 
prevent  running  over  it,  in  which  case  its  destruction  cannot  be 
ascribed  to  defendant's  negligence:  Louisville  etc.  B.  B.  Co.  v. 
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Biinkerhoff,  119  Ala.  606,  24  South.  892;  Central  of  Georgia 
B.  R.  Co.  V.  Stark,  126  Ala.  367,  28  South.  411. 

In  tins  case^  the  evidence  showed  without  conflict,  that  by  an 
ordinance  of  the  city  of  Anniston,  in  the  corporate  limits  of 
which  city  plaintiff's  cow  was  killed,  it  was  ordained,  that  '^no 
person  shall  run,  or  cause  to  be  run,  any  railroad  train,  car  or 
engine,  within  the  corporate  limits  of  Anniston,  faster  than  at 
the  rate  of  six  miles  an  hour.''  The  evidence  satisfactorily 
showed  that  the  car  was  running,  at  the  time  of  the  accident, 
over  six  miles  an  hour.  The  motorman  testified  it  was  running 
about  ten  miles  an  hour.  He  also  testified  that  a  car  running 
at  an  ordinary  rate  of  speed  can  be  stopped  within  a  distance  of 
about  thirty  steps.  Other  ***  evidence  tended  to  show  that  it 
can  be  stopped  within  a  distance  of  twenty-five  or  thirty  steps, 
and  that  it  could  not  be  stopped  within  fifteen  or  twenty  steps. 
The  motorman  also  testified  that  when  he  first  saw  the  cow, 
she  was  running  up  a  bank  about  twenty  feet  ahead  of  the  car; 
that  he  put  the  brakes  on  immediately  as  tight  as  he  could,  and 
did  all  he  could  to  stop  the  car,  that  he  could  not  see  over 
twenty  feet  in  front  of  the  car,  and  it  was  impossible  to  stop  it 
within  that  distance.  The  killing  occurred  in  the  night-time, 
and  the  track  was  straight  and  free  from  objects  calculated  to 
obstruct  the  view  of  the  motorman. 

From  this  it  appears  that  the  car  was  being  ran  in  the  night- 
time, at  a  speed  which  was  in  violation  of  the  city  ordinance, 
and  so  rapidly,  as  that  it  could  not  be  stopped  vrithin  the  dis- 
tance the  cow  was  seen  when  she  came  on  the  track— twenty 
steps  ahead. 

The  court  below,  trying  the  case  without  a  jury,  found  for 
the  plaintiff,  and  rendered  a  verdict  and  judgment  in  his  favor 
for  thiriy  dollars,  the  value  of  the  cow  as  shown  by  the  evidence. 
It  has  not  been  made  to  appear  that  this  judgment  was  erron- 
eous. 

AflSrmed. 


It  U  NeffUgenee  in  a  RaUroad  company  to  mn  its  trains  in  the  night- 
time at  sneh  a  speed  that  it  is  impossible,  by  the  use  of  ordinary 
means  and  applianees,  to  stop  the  train  within  the  distance  in  which 
stock  upon  the  track  can  be  seen  by  the  aid  of  the  headlight  on  the 
engine.  If  injury  to  stock  results  from  such  negligence,  the  com* 
pany  is  answerable  to  the  owner:  Alabania  etc.  By.  Go.  y.  McGill,  121 
Ala.  230,  25  South.  7S1,  77  Am.  St.  Bep.  52,  and  note.  As  to  the 
liability  of  railway  companies,  in  general,  for  injuries  to  animals 
trespassing  on  their  tracks,  see  the  notes  to  Tonawaoda  B.  B.  Co.  y. 
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Monger,  49  Am.  Dee.  261-273;  MemphUi  ete.  B.  B.  Co.  v.  Ke 
Am.  St.  Bep.  161,  162.  And  as  to  whether  it  is  negligence  pei 
nu  a  train  at  a  speed  prohibited  br  law,  see  Hutchinson  ▼.  Mi 
Pac  By.  Co.,  161  Mo.  246,  61  S.  W.  635,  852,  84  Am.  St.  Be] 
and  cases  cited  in  the  cross-reference  note  thereto. 


YOUNG  V.  SHELDON. 

[139  Ala.  444,  36  South.  27.] 
MARRTRD  WOMEN-— Power  of  Sale  of  Land— Executi 
Without  Joinder  of  Husband. — If  a  testator,  by  his  will,  devi 
his  property  to  his  wife,  "during  her  lifetime,  to  manage  at  h* 
trol,  or  as  she  may  think  best,  for  herself  and  her  children,  in  ; 
to  contract  debts  and  pay  them  out  of  the  property  as  she  maj 
expedient,  or  to  sell  off  the  property  as  she  thinks  proper  duri 
lifetime,  and  at  her  death '^  the  remaining  property  to  be  so 
the  proceeds  divided  among  his  children,  he  thus  confers  up 
power  to  dispose  of  the  property  in  fee,  which  she  may  do  b 
without  the  joinder  of  her  then  husband,     (p.  46.) 

MABRTfiT>  WOMEN— fisecnUon  of  Power  of  Sale— Joii 
Husband. — A  married  woman  may,  without  the  assent  or  conci 
of  her  husband,  execute  a  power  conferred  upon  her  to  dis| 
lands  in  fee  by  executing  her  sole  deed  thereof,     (p.  46.) 

POWERS  OF  SALE— Inte&ti<m  to  Execute.— It  is  not 
sary  that  the  intention  to  execute  a  power  of  sale  shall  ap|: 
express  terms  or  recitals  in  the  instrument,  and  it  is  sufficiei 
appears  by  words,  acts,  or  deeds,  demonstrating  such  intenti 
is  it  necessary  that  the  power  be  referred  to,  or  recited,  in  tl 
of  the  donee  of  the  power,  provided  the  act  of  the  donee  shoi 
he  had  in  view  the  subject  matter  of  the  power  at  the  time 
ecuting  the  deed.    (p.  48.) 

B.  T.  Simpeon^  Jr.^  and  P.  Hodges^  for  tiie  appellant. 

J.  B.  Weakley,  for  the  appellee. 

^'^  TYSON,  J.  The  plaintiff,  in  arcter  to  recover 
eafie,  mnst^  of  course,  have  the  legal  title.  She  predica 
claim  to  said  title  npon  item  8  of  her  grandfather's  willj 
is  in' these  words:  ^T,  give  to  my  beloved  wife,  Hetty  D. 
who  is  my  sole  ezecntriz,  all  my  lands,  negroes  and  st 
short  all  my  property  of  any  description,  after  the  payn 
all  my  just  debts,  etc.,  and  my  youngest  eon,  Daniel  A. 
receives  his  portion  heretofore  mentioned,  during  her  1 
to  manage  at  her  control  or  as  she  may  think  best  for 
and  her  children  in  future,  to  contract  debts  and  pay  th 
of  the  property  as  she  may  deem  expedient,  or  to  sell 
property  as  she  thinks  proper  during  her  lifetime,  and 
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^tii — I  want  all  the  effects  tliat  die  has  in  any  way,  laada, 
negroes  and  property  of  any  kind  whatsoever  to  be  sold  at  public 
Bale  to  the  hijg^iest  bidder  and  the  proceeds  or  dues  of  said 
*^  sale  to  be  equally  divided  between  my  four  children/'  nam- 
ing them. 

It  is  in  right  of  the  four  children  named,  as  remaindermen, 
she  being  tk&i  sole  surviving  heir  at  law,  that  her  contention 
is  bssed  on  for  recovery.  Assuming  that  a  remainder  was  cre- 
ated, it  is  clear  that  the  gift  over  .was  intended  to  operate  simply 
on  sueh  of  the  property  as  was  unsold  by  Mrs.  Jones,  at  her 
death,  since  Mrs.  Jones  had  an  absolute  power  of  disposition  by 
sale  of  any  or  all  of  the  property  devised  to  her.  Conceding  the 
applicabilitjr  of  section  1046  of  the  Code,  without  deciding  that 
it  has  application  to  the  provisions  of  the  will  quoted  above, 
prior  to  its  enactment  where  the  devise  was  one  for  life  with 
absolute  power  of  disposition,  the  first  taker  took  the  absolute 
fee  free  from  the  limitation  over  and  the  remainderman  took 
nothing.  The  limitation  over,  attempted  to  be  created  in  such 
cases,  was  void  for  repugnancy:  Flinn  v.  Davis,  18  Ala.  132; 
Alford  V.  Alford,  56  Ala.  350;  Hood  v.  Bramlett,  105  Ala.  660, 
17  South.  105;  Ide  v.  Ide,  5  Mass.  500;  King  v.  Beck,  12  Ohio, 
390,  474.  And  this  is  still  the  law  as  to  creditors  and  purchas- 
en.  So  far  as  their  rights  are  involved  tiie  first  taker  is  still 
the  owner  of  the  fee.  As  said  in  Hood  v.  Bramlett,  105  Ala. 
660,  17  South.  105:  ''Section  1850  [1046]  of  the  Code  is  no 
more  than  a  statutory  recogmtion  of  this  doctrine  so  far  as 
purchasers  and  creditors  are  concerned,  but  it  changes  the  rule, 
▼here  rights  of  purchasers  and  creditors  do  not  supervene,  in  re- 
spect of  and  only  in  respect  of  future  estates  limited  upon  the 
hfe  estate  of  the  donee  of  the  power,  and  to  estates  thus  limited 
provides  in  effect  that  unless  the  power  of  disposition  is  exer- 
cised by  the  tenant  for  life  or  years^  they  shall  be  executed  and 
vested  in  title,  possession  and  enjoyment  in  the  remainderman 
upon  the  death  of  the  tenant  of  the  particular  estate.  But 
t^  ulterior  estates  thus  protected  must  rest  upon  express  limita- 
tions and  not  upon  mere  implication.'^ 

It  a£Brmatively  appears  that  Mrs.  Jones,  in  whom  was  reposed 
the  power  of  sale  of  the  fee  of  the  lands,  in  1867,  sold  them  to 
the  defendant's  vendor,  Mrs.  Cobb,  who  paid  the  purchase  money 
and  went  into  possession,  ^^  and  executed  to  her  a  warranty 
deed  conveying  a  fee  aimple  estate.  It  is  true  it  is  also  made 
to  appear  that  Mrs.  Jones  had  prior  to  the  execution  of  this  deed 
intermarried  with  one  McClaren  and  was  his  wife  at  the  data 
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of  its  execution*  Its  validity  is  challenged  npon  the  groim 
that  her  husband  did  not  join  with  her.  It  is  doubtless  true  tb] 
no  valid  conyeyance  of  Mrs.  Jones*  estate  in  the  land  coul 
have  been  made  by  her  alone:  Code  1862,  sec  1984;  Code  186 
sec  2373.  Since  she  is  dead  and  the  only  estate  she  took  by  yi 
tue  of  the  will  was  a  life  estate,  the  questions  presented  are: 
Whether  she  could,  without  the  consent  or  concurrence  of  h 
husband,  execute  the  power  conferred  upon  her  to  dispose  of  t 
fee ;  and  2.  Does  it  appear  that  she  intended- to  execute  it? 

Before  answering  these  questions  it  may  be  well  to  say,  a 
not  to  assume,  that  a  mere  power  collateral  or  in  gross  was  a 
f erred  upon  Mrs.  Jones  to  dispose  of  the  fee:  1  Sugden  on  P< 
ers,  106,  also  183,  184,  and  note;  KenVs  Commentaries,  i: 
ed.,  317;  2  Washburn  on  Beal  Properly,  691;  22  Am.  &  E 
Ency.  of  Law,  2d  ed.,  1155,  1156. 

It  is  thoroughly  well  settled  that  at  common  law  a  man 
woman  could,  witiiout  the  consent  or  concurrence  of  her  1 
band,  execute  a  power,  whether  appendant,  in  gross  or  sin 
collateral,  notwithstanding  her  disability  to  dispose  of  her  < 
estate.  And  it  is  of  no  consequence  whether  the  power 
granted  to  her  before  or  after  she  became  a  married  won 
1  Sugden  on  Powers,  181,  182;  Kent's  Commentaries,  321 
Washburn  on  Eeal  Property,  317;  22  Am.  &  Eng.  Enc3 
Law,  2d  ed.,  1106,  and  notes.  This  principle  is  stated  by 
Sugden  in  this  language:  ^'By  the  common  law  a  mai 
woman  could  not  dispose  of  her  own  estate  without  a  fine 
recovery,  for  which  the  statute  law  has  now  supplied  a  < 
with  cert&in  formalities;  but,  simply  as  the  instrument  o 
tomey  of  another,  she  could  convey  an  estate  in  the  same 
ner  as  her  principal,  because  the  deed  was  considered  a 
deed  of  the  principal,  and  not  of  the  attorney  and  her  in 

was  not  affected It  is  not  material  whether  the   ] 

**^  is  given  to  an  unmarried  woman,  who  afterward  marri 
to  a  woman  while  she  is  married  or  upon  her  marriage  an 
survives  her  husband,  and  afterward  takes  another;  in  a 
cases  she  may  execute  the  power,  and  the  concurrence  < 
husband  is  in  no  case  necessary." 

In  discussing  the  statutory  mode  regulating  conveyan^ 
married  women  of  their  estates  in  lands  the  supreme  co 
Maryland  in  Armstrong  v.  Kerns,  61  Md.  367,  after  po 
out  the  requirement  of  the  statute  that  the  husband  mui 
in  the  deed,  said:  ^^ut  it  has  never  been  considered  th; 
statutory  mode  of  conveyance  by  the  wife  jointly  "with  h< 
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band  was  exclusiye  of  all  other  modes  of  conveyances  that  might 
be  prescribed  ox  authorized  by  the  grantor^  donor  or  settler  of 
the  property  npon  the  wife,  or  that  it  rendered  the  wife  incapable 
of  executing  a  power/'    In  Deffenbaugh  y.  Harris,  6  Atl.  139, 
18  Week.  Not.  Cas.  357,  the  action  was  ejectment,  as  here^  and 
the  plaintiff's  right  to  recovery  depended  npon  whether  there 
had  been  a  proper  execution  of  the  power  by  the  life  tenant,  a 
married  woman,  npon  whom  had  been  conferred  a  power  of  dis- 
position of  the  fee.    The  donee  of  the  power  executed  a  deed 
conveying  the  fee  to  one  Stevens,  without  her  husband  joining 
in  it,  and  the  ipomt  was  made  against  its  validity  on  that  ac- 
count.   The  trial  court  excluded  the  deed  and  the  defendants 
appealed.     The  will  conferring  the  power  was  so  strikingly  simi- 
lar in  language  to  this  one  that  we  quote  it.    It  read :  '^I  give 
and  bequeath  to  my  daughter  Mary,  intermarried  with  Joseph 
S.  P.  Harris^  the  house  and  lot,  etc.  [describing  the  property], 
and  I  hereby  authorize  and  empower  my  said  daughter  Mary  to 
sell  and  dispose  of  the  same  as  she  may  think  proper,  but  in  case 
of  her  death  and  the  property  as  aforesaid  remaining  unsold, 
flien  it  is  to  be  equally  dirided  amongst  her  children,  share  and 
§hare  alike,  as  they  may  arrive  at  the  age  of  twenty-one."    It  also 
appears  from  the  brief  of  counsel  that  there  was  a  statute  regulat- 
ing the  execution  of  conveyances  *^*  by  married  women  similar 
to  ours.     The  court  speaking  through  Sterrett,  J.,  said :  "Con- 
struing the  devising  clause  in  question  according  to  the  plain 
import  of  the  language  employed  and  in  the  light  of  other  pro- 
visions of  the  will,  we  think  the  testator  intended  to  give  ^Irs. 
Harris  a  life  estate  in  the  lots  with  remainder  in  fee  to  her  chil- 
dren, subject,  however,  to  divestiture  by  the  execution  of  the 
power  of  sale  given  in  express  terms  to  the  life  tenant.    The 
power  thus  given  to  Mrs.  Harris  by  her  father  is  a  power  to  ap- 
point, by  way  of  sale  or  otherwise,  to  other  uses  than  those  speci- 
fied in  the  will,  and  was,  therefore,  well  executed  by   herself 
alone  without  her  husband  joining  in  the  deed  of  conveyance 
to  Stevens.    Nothing  is  better  settled  than  that  a  feme  covert 
may,  without  the  concurrence  of  her  husband,  execute  any  kind 
of  power,  whether  given  to  her  when  single  or  married.    To  re- 
quire his  concurrence  might  not  only  embarrass  the  donee  of  the 
power  in  its  execution,  but  in  case  of  his  refusal  to  concur  would 
prevent  its  execution  altogether,  and  thus  defeat  the  testator's 
intention.    It  is  obrious  from  a  consideration  of  the  entire  will 
in  the  case  that  the  intention  of  the  testator  was  to  exclude  the 
husband  from  all  interest  in  the  control  over  the  property  to 
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which  the  power  of  sale  relates.  SteyeiiB,  the  ye&dee  of  Mrs. 
Harris  deriyed  title  to  the  lots  in  qaestion^  as  part  of  the  es- 
tate of  Aaron  Bums  (testator),  under  and  by  virtue  of  tha 
power  of  sale^  and  not  by  virtue  of  aay  estate  in  Mrs.  Harrk 
herself.  The  only  estate  she  had  was  for  life,  but  the  power  of 
sale  when  executed,  as  it  was  by  a  regular  deed  of  oonveyance^ 
vested  in  >iiTn  the  fee  to  the  lots  in  controversy;  and  the  plaiu- 
tiffs  in  error  claiming  under  him,  should  have  been  permitted 
to  show  their  title.*' 

This  authority  practically  decides  every  question  involved  in 
the  case  under  consideration.  It  is  true  the  second  question  pro- 
pounded above  is  not  discussed,  and  the  intention  of  the  donee 
of  the  power  to  execute  it  seems  to  be  assumed  to  have  existed 
from  the  fact  that  the  deed  purported  to  convey  the  fee.  And 
this  assumption  was  a  correct  one  as  we  shall  show.  '^It  is  not 
necessary  that  the  intention  to  execute  a  power  of  ^^  sale  shall 
appear  by  express  terms  or  recitals  in  the  instrument.  It  is  suf- 
ficient that  it  shall  appear  by  words,  acts  or  deeds,  demonstrat- 
ing the  intention*' :  McBea  v.  McDoimld,  57  Ala.  423.  Nor  is  it 
necessary  that  the  power  be  referred  to  or  recited  in  ihe  deed  oi 
the  donee  of  the  power,  provided  the  act  of  the  donee  shows  that 
he  had  in  view  the  subject  of  the  power. 

An  instance  used  by  Mr.  Washburn,  quoted  approvingly  in 
Gindrat  v.  Montgomery  light  Co.,  82  Ala.  604,  60  Am.  Eep. 
769,  2  South.  327,  and  in  Gulf  Red  Cedar  Co.  v.  O'Neal,  131 
Ala.  133,  90  Amu  St.  Eep.  22,  30  South.  466,  of  a  sufficient 
execution  of  power  is  directly  in  point.  It  is  this:  "Thus,  if 
one  have  a  life  estate  in  land  and  a  power  of  appointing  in  fee, 
and  conveys  the  fee  it  is  an  execution  of  the  power."  Contin- 
uing, the  author  says:  "When  a  person  conveys  land  for  a 
valuable  consideration,  he  must  be  held  as  engaging  with  the 
grantor  to  make  the  deed  as  effectual  as  he  has  power  to  make 
it":  See,  also,  Yates  v.  Clark,  66  Miss.  212;  Baird  v.  Boucher, 
60  Miss.  326;  White  v.  Hicks,  33  N.  Y.  383;  Hall  v.  Preble,  68 
Me.  100;  South  v.  South,  91  Ind.  221^  46  Am.  Eep.  591;  Funk 
V.  Eggleston,  92  111.  516,  34  Auu  Kep.  136;  Bishop  v.  Remple, 
11  Ohio  St  277. 

In  conclusion  it  may  not  be  amiss  to  say  that  section  1052 
of  the  Code  simply  prescribes  the  formality  of  the  instrument 
necessary  to  a  valid  execution  of  a  power  and  in  no  wise  affects 
the  capacity  of  the  donee  to  execute  it. 

Affirmed. 
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A  Power  of  8d!e  ghren  in  a  will  should  receive  a  liberal  eonetrne- 
tioB  in  order  to  carry  out  the  porpoee  aad  intent  of  the  testator.  No 
expreaa  recital  of  the  power  seems  necessary:  Matthews  v.  Capshaw, 
109  Tenn.  480,  97  Am.  St.  Rep.  854,  72  a  W.  964;  Gnlf  etc.  Lnmber 
Co.  T,  O'Neal  131  Ala.  117,  90  Am.  St.  Eep.  22,  30  South.  466.  A 
feme  covert  exeeatrix  may  execute  a  power  without  her  husband, 
a&d  her  deed  ae  executrix  for  lands  devised  to  be  sold  is  valid, 
though  she  is  not  privately  examined:  Tyree  v.  Williams^  8  Blbb| 
365,  6  Am,  Dee.  663. 


MATOB  OP  BIBMINGHAM  v.  BIRMINGHAM  WATEE- 

WORKS  COMPANY. 

[139  Ala.  531,  36  South.  614.;) 

ICUHIOIPAIt  OOBPOBiLTIONS— CkmtractB  by— Ultra  Vlre&— 
Ab  agreement  by  a  municipal  corporation  to  limit  the  amount  of 
license  tax  to  be  exacted  of  a  water  company  during  the  term  of  a 
eoftttraet  to  supply  water,  if  made  without  legislative  sanction,  ia 
vltra  viree,  and  void.    (p.  51.) 

E.  D.  Smith,  for  the  appellant. 

London  &  London,  for  the  appellee. 

*■•  DOWDELL,  J.  This  appeal  is  taken  from  tie  jndgment 
of  the  city  conrt  rendered  on  an  agreed  statement  of  facts,  which 
is  set  out  in  the  bill  of  exceptions.  The  appellee  sned  the  ap- 
pellant to  recover  back  fi^e  hundred  dollars  which  it  had  paid 
the  appellant,  nnder  protest,  as  a  license  tax — ^the  license  tax 
imposed  being  one  thousand  dollars — ^the  half  of  which  the 
appellee  admitted  the  appellant  had  the  right  to  impose  and 
collect^  and  which  it  paid  without  protest;  but  the  other  half 
the  appellee  contended  appellant  had  no  right  to  exact  under 
the  terms  of  the  contract  into  which  it  had  entered  with  ap- 
pellee, and  was  paid  under  protest.  The  contract  entered  into 
was  with  reference  to  the  supply  of  water  for  the  city  of  Bir^ 
mingham  and  its  inhabitants.  By  the  agreed  statement  of  facts 
it  is  admitted :  1.  Tte  city  had  power  to  contract  for  a  supply 
of  water;  2.  That  it  did  make  the  contract  of  June  2,  1888, 
which  is  set  out  in  the  record,  and  upon  the  faith  of  which 
appellee  expended  a  large  amount  of  money  in  the  construction 
of  a  waterworks  system;  3.  That  the  license  tax  at  the  time  the 
contract  was  made  was  five  hundred  dollars  per  annum,  and  so 
remained  from  the  date  of  the  contract  until  the  year  1900, 
'^^  when  the  appellant  raised  the  license  tax  to  one  thousand 
dollars. 

Am.  at  Rep.  YoL  101-4 


Digitized  by  VjOOQ IC 


60  Amebigan  State  Bepobts,  Vol.  101.    [Alabama, 

The  only  question  presented  is  whether  section  22  of  the  con- 
tract, which  is  set  out  in  full  as  a  part  of  the  agreed  statement 
of  facts,  is  valid.  Section  22  of  the  contract  reads  as  follows: 
'^Be  it  further  ordained,  that  the  license  tax  against  said  Bir- 
mingham Waterworks  Company,  its  successors  and  assigns,  shall 
not  exceed  the  present  license  tax  during  the  existence  of  fhe 
contract  above  named/'  By  section  14  of  the  contract,  tiie 
term  of  the  contract  was  for  thirty  years.  The  power  of  the 
city  to  license  trades,  occupations,  etc.,  is  conceded,  and  no 
question  is  made  on  the  reasonableness  of  the  license  attempted 
to  be  imposed. 

It  seems  to  be  a  well-established  proposition  of  the  law  that 
the  levying  of  a  license  tax  is  a  legislative  or  governmental 
power.  In  the  case  of  Savings  &  Loan  Assn.  v.  Topeka,  20  WalL 
656,  22  L.  ed.  461,  it  is  said :  "The  power  to  tax  is,  therefore, 
the  strongest,  most  prevailing,  of  all  the  powers  of  government, 
reaching  directly  or  indirectly  to  all  classes  of  people.*'  In  the 
case  of  BiUs  v.  Goshen,  117  Ind.  221,  20  N.  E.  116,  3  L.  R.  A. 
264,  it  was  decided  that  an  ordinance  delegating  to  the  mayor 
the  right  to  fix  the  amount  of  a  license  fee  was  void,  as  a  dele- 
gation of  legislative  power.  See  notes  on  page  721  of  20  L.  B. 
A.,  showing  that  the  power  to  fix  a  license  fee  is  generally  re- 
garded as  a  legislative  power,  which  cannot  be  delegated.  It 
is  not  denied,  as  a  general  proposition,  that  it  is  in  the  power 
of  a  municipality  to  contract  for  a  supply  of  water,  since  such  a 
right  comes  within  the  business  or  proprietary  powers  of  the 
corporation,  and  is  not  to  be  classed  as  a  legislative  or  govern- 
mental power.  But  it  does  not  follow  from  this  that,  in  the 
exercise  of  such  a  power  in  the  making  of  a  contract  for  a  sup- 
ply of  water,  the  corporation  con  by  any  provision  or  terms  in 
such  a  contract  delegate  or  barter  away  a  governmental  power, 
when  not  authorized  so  to  do  by  the  legislature  either  in  its  char- 
ter or  other  statutory  enactment.  There  can  be  no  difference 
in  principle  between  delegating  a  governmental  power,  and  bar- 
tering or  contracting  away  such  power.  Nor  is  there  any  dis- 
tinction in  principle  *^**  between  an  agreement  not  to  levy  a 
tax  for  a  term  of  years,  and  one  which  stipulates  an  annual 
license  tax  already  levied  shall  not  be  increased  for  a  term  of 
years.  It  is  not  pretended  that  the  city  of  Birmingham,  by  iti 
charter  or  other  statutory  enactment,  was  expressly  authorized 
to  enter  into  the  agreement  contained  in  section  22  of  the  con- 
tract set  out  above ;  and,  unless  the  power  so  exercised  is  one  that 
can  be  necessarily  and  reasonably  implied,  the  agreement  not 
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to  increase  the  annual  license  tax  for  a  term  of  thirty  years  was 
ultra  ▼ires  the  corporation,  and  consequently  void.  The  settled 
role  of  constraction  of  a  grant  of  power  by  the  state  to  a  cor- 
poration calls  for  a  strict  construction,  and  in  favor  of  the  state 
and  against  the  corporation.  Such  power  cannot  be  implied 
from  the  mere  fact  of  its  being  within  the  business  or  propri- 
etaiy  power  of  the  municipality  to  contract  for  a  supply  of 
water.  It  is  not  to  be  presumed  that  it  was  necessary  for  the 
city  to  barter  or  contract  away  its  taxing  power  in  order  to  pro- 
Tide  for  a  supply  of  water,  and  the  implication  of  such  a  power 
must  be  a  necessary  one.  Our  attention  has  not  been  directed 
to  any  provision  of  the  charter  or  to  any  legislative  enactment 
out  of  which  any  such  implied  power  could  arise.  The  case  of 
Stein  ▼.  Mayor  of  Mobile,  49  Ala.  362,  20  Am.  Bep.  283,  is 
relied  on  in  support  of  appellee's  contention.  In  that  case  the 
contract  was  expressly  ratified  by  an  act  of  the  legislature,  and 
we  suppose  that  was  the  reason  the  court  did  not  consider,  but 
assumed  the  contract  was  valid,  and  that  the  city  council  had 
the  right  to  stipulate  for  exemption.  The  contract,  however, 
was  not  open  to  such  construction.  A  careful  reading  of  the 
contract  in  that  case  leads  us  to  the  conclusion  that  the  words, 
**without  let,  molestation,  or  hindrance,"  had  no  reference  to 
taxation  or  license.  Other  cases  cited  by  counsel  may  be  dis- 
tinguished from  the  one  under  consideration,  either  in  that  the 
exercise  of  a  governmental  power  was  not  involved,  or,  where 
such  was  the  case,  the  subsequent  ratification  of  its  exercise  by 
the  l^slature. 

Our  conclusion  is  that  section  22  of  the  contract  is  void,  and 
the  court  below  erred  in  the  judgment  rendered  and  one  here 
rendered  in  favor  of  the  appellant. 

Beversed  and  remanded. 

Sharpe,  J.,  not  sitting. 


The  Judgment  of  Municipal  Authorities  as  to  what  is  promotive  of 
the  public  welfare  must  ordinarily  control,  although  not  in  accord  with 
the  views  of  the  court.  Nevertheless,  the  delegation  of  legislative 
power  to  Bubordinaie  political  bodies  of  the  state  is  solely  for  public 
purposes,  and  must  be  exercised  with  reference  to  them.  If  an  act  is 
BO  remote  from  every  sneh  purpose  that  no  relation  thereto  can,  within 
human  reason,  be  discovered,  such  act  must  be  excluded  from  the 
delegation.  Thus,  an  ordinance  whereby  a  village  contracts  for 
practically  fifty  years  to  take  all  its  lights  from  a  corporation,  and 
pay  for  them  at  a  rate  fixed  by  the  ordinance  is  unreasonable  and 
void,  especially  when  the  village  has  already  reached  a  population 
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entitling  it  to  become  a  eitj,  and  it  it  practicaUj  a  part  of  a  g 
city,  though  not  yet  within  its  eorporate  limits,  and  the  piicea  ti 
paid  are  in  exeees  of  those  elsewhere  paid  under  similar  eir< 
stances:  Le  Feber  y.  West  AUis.  119  WUk  608,  100  Am.  St.  Bep. 
97  N.  W.  203. 


NELSON  T.  FIBST  NATIONAL  BANK. 
[139  Ala.  578,  36  Sooth.  707.] 

PLBADDTOS— AmmMlinant^-The  doctrine  of  the  relation  1 
of  amendments  to  the  commencement  of  a  suit  is  a  fiction  of 
and  should  never  be  applied  when  it  will  operate  to  cut  off  a  subs 
tial  right  or  defense  to  new  matter  introduced  by  the  amendmen 
the  complaint,  though  connected  with  the  original  cause  of  ad 
(p.  55.)       

STATUTES  of  Limitation  furnish  a  defense  as  meritoriou 
any  other,     (p.  55.) 

FI^EADINGtS — ^Amendment — ^Plea  of  Umitation. — An  am 
ment  to  a  complaint,  in  order  to  come  within  the  doctrine  of  rela 
back  to  the  commencement  of  the  suit,  and  cut  off  the  plea  of  the  t 
ute  of  limitations,  must  be  but  a  varying  form  or  expression  of 
claim  or  cause  of  action  sued  on,  and  the  subject  matter  of 
amendment  must  be  wholly  within  the  lis  pendens  of  the  original  i 
(p.  56.) 

PLSADDrOB— Amendment— Plea  of  Limitation.— If  the  mt 
introduced  by  way  of  amendment  to  a  complaint,  although  it  be  i 
as  might  have  been  joined  in  a  different  count  in  the  original  < 
plaint,  introduces  a  new  claim,  or  a  new  cause  of  action,  requirii 
different  character  of  evidence  for  its  support,  and  affording  a  dl 
ent  defense  from  that  to  the  cause  as  originally  presented,  it 
not  relate  back  to  the  commencement  of  the  suit,  so  as  to  pre' 
the  plea  of  the  statute  of  limitations  to  the  new  matter  thns  ii 
duced.     (pii  55,  56.) 

PLEADINaS — ^Amendment— Plea  of  Limitation.  —  Plai: 
may  introduce  a  new  cause  of  action,  or  a  new  right  or  claim  ari 
out  of  the  same  transaction,  bv  amendment  to  his  complaint, 
such  amendment  cannot  have  relation  back  to  the  cammencemen 
the  suit,  80  as  to  avoid  the  bar  of  the  statute  of  limitations,  if 
statute  would  operate  as  a  bar  to  a  new  suit  commenced  for 
cause  of  action  at  the  time  of  making  such  amendment,     (p.  56 

PLEApiNGS— Departure  by  Amendment— Plea  of  Llmitai 
In  determining  whether  an  amendment  to  a  complaint  asserts 
matter  for  a  new  claim,  and  relates  back  to  the  commencement  of 
suit  so  as  to  cut  off  the  plea  of  the  statute  of  limitations,  the 
test  is  whether  the  matter  set  up  in  the  amendment  amounts  1 
departure  in  after  pleading,  and  if  it  does,  the  amendment  cu 
thus  relate  back.     (p.  59.) 

PLEADDrG^Z)eparti]re  by  Amendment— Plea  of  Umitatia 
A  complaint  setting  up  a  claim  for  money  had  and  received,  anc 
amendment  setting  up  a  claim  for  goods  sold  and  delivered,  groi 
out  of  the  same  transaction,  presents  a  departure  in  after  plead 
and  such  amendment^  cannot  relate  back  to  the  time  of  the  < 
mencement  of  the  suit,  so  as  to  cut  off  the  plea  of  the  statute 
limitations  as  to  the  matter  set  up  in  such  amendment,     (p.  61 
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Ounter  &  Onnter^  for  the  appellant 

Watts,  Troy  &  Caffey,  H.  Stringfellow   and  J.  M.  Chilton, 
for  the  appellee. 

*"  DOWDBLL,  J.  The  suit  in  this  case  wss  hegun  on  the 
twentieth  day  of  March,  1896,  with  a  eomplaint  containing  a 
single  count,  claiming  for  money  had  and  receiyed  hy  the  de- 
fendant on  the  twenty-sixth  day  of  June,  1890,  for  the  use  of 
the  plaintiflf.  On  the  2l8t  of  December,  1896,  the  plaintiff, 
hy  leave  of  the  court,  amended  the  complaint  by  filing  a  second 
county  claiming  the  same  sum  as  claimed  in  the  first  or  original 
count;  and  by  leave  of  the  court,  on  June  9,  1897,  she  further 
amended  the  complaint  by  filing  a  third  count,  in  which  the  same 
sum  is  claimed  as  in  the  first  and  second  counts,  for  goods,  wares 
and  merchandise  sold  on  June  37,  1890^  and  avers  that  the 
cause  of  action  thereunder  is  the  same  as  that  embraced  in  the 
first  and  second  counts.  On  motion  of  defendant,  that  part 
of  the  second  eoimt  beginning  with  the  words,  "and  plaintiff 
avers  that  in  1892,**  and  going  down  to  the  end  of  the  count, 
was  stricken  out.  As  the  second  count  remained  after  elimi- 
nating the  part  stricken  on  motion,  it  reads  as  follows:  "The 
plaintiff  claims  of  the  defendant  the  further  sum  of  twenty 
thousand  ($20,000)  dollars  with  interest  thereon  from,  to  wit, 
June  26,  1890,  for  this,  to  wit,  that,  theretofore,  and  then, 
the  plaintiff  was  a  married  woman,  the  wife  of  one  0.  0.  Nelson, 
and  theretofore  was  the  owner  and  was  possessed,  as  a  separate 
estate  trnder  the  laws  of  Alabama,  of  a  parcel  of  real  estate  in 
the  city  of  Montgomery,  known  and  called  *The  Pollard  place,* 
and  had  sold  the  same  to  the  Savannah,  Americus  &  Mont- 
gomery Eailroad  Company  for  thirty  thousand  dollars,  ten 
thousand  dollars  of  which  was  paid  in  cash,  and  for  the  re- 
mainder she  had  taken  two  notes  of  the  purchaser,  for  ten 
thousand  dollars  each,  payable  at  one  and  two  years  from  date, 
with  interest  from  date,  at  the  banking  house  of  Moses  Brothers, 
Montgomery,  Alabama,  which  said  notes  were  duly  secured  by 
mortgage  made  by  the  purchaser  to  the  plaintiff  on  the  said 
real  estate  so  sold,  and  conveying  the  same  to  the  plaintiff;  that 
on,  to  wit,  •^^  the  twenty-seventh  day  of  June,  1890,  she,  by 
written  indorsement  on  said  notes,  joined  in  by  her  husband, 
and  by  written  transfer,  also  joined  in  by  her  husband,  and 
duly  witnessed,  assigned,  transferred  and  sold  to  the  defendant 
the  said  notes  and  the  said  mortgage,  and  the  real  estate  therein 
mentioned^  for  the  consideration  of,  to  wit,  twenlr^  thousand 
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dollars,  and  handed  the  said  securities  and  papers  to  her 
band  for  delivery  to  the  said  defendant;  that  the  said  0.  0. 
son  did  so  deliver  the  said  notes  and  securities  to  the  defer 
and  were  accepted  by  the  said  defendant  as  upon  the  saic 
of  plaintiff  to  it,  whereby  the  defendant  became  liable  t< 
the  plaintiff  the  consideration  for  the  transfer  of  said 
and  mortgage,  which  plaintiff  avers  was  and  is,  to  wit,  the 
of  twenty  thousand  dollars,  which  plaintiff  avers  it  has  ; 
paid,  and  which  is  still  due  and  unpaid,  with  interest  th 
from,  to  wit,  the  27th  of  June,  1890.  And  plaintiff  avere 
the  cause  of  action  in  this  count  is  the  same  as  that  sued 
in  the  first  count,  and  is  only  a  statement  of  the  special 
of  the  case/'  That  part  of  this  count  so  stricken  on  m 
contained  a  narration  of  a  suit  in  the  chancery  court  of  I 
gomery  county  by  the  plaintiff  against  this  defendant,  rel 
to  the  subject  matter  embraced  in  the  present  action,  bu 
matter  so  stricken  out  did  not  change  the  nature  and  chai 
of  the  count;  that  is>  the  count  remained  an  action  fo: 
purchase  price  of  the  notes  and  securities  described  therein 
in  no  wise  affects  the  application  of  the  legal  principles  ai 
under  the  several  pleas  of  the  defendant  upon  which  the  j 
tiff  joins  issue.  To  the  first  count,  among  others,  the  de 
ant  filed  pleas  of  the  general  issue  and  payment;  and  t< 
second  and  third  counts,  among  other  pleas,  the  defei 
pleaded  the  general  issue,  payment  and  statutes  of  limitati 
three  and  six  years.  No  demurrer  or  special  replication 
filed  to  these  pleas  of  the  general  issue,  payment  and  sta 
of  limitation,  but  issue  was  joined  on  each  of  them. 

The  cause  of  action  on  which  the  suit  is  based  arose  oi 
twenty-seventh  day  of  June,  1890,  and  the  suit  was  conmi( 
on  the  twentieth  day  of  March,  1896,  thus  being  within  th 
years  period.  It  is  evident  that  at  the  *®®  date  of  the  ; 
of  the  second  and  third  counts,  respectively,  to  wit,  Dece 
21,  1896,  and  June  9,  1897,  the  statutory  bar  of  six  yean 
complete,  and  furnished  a  perfect  defense  to  these  counts 
less  they  fall  withiQ  that  class  of  amendments  which  relate 
to  the  commencement  of  the  suit.  The  doctrine  of  the  rel 
back  of  amendments  to  the  commencement  of  a  suit  is  a  ll 
of  law,  and  should  never  be  applied  where  it  would  opera 
cut  off  a  substantial  right  or  defensp  to  new  matter  introc 
by  tJie  amendment  though  connected  with  the  original  cau 
action^  In  the  case  of  People  v.  Judge  of  Newaygo  Ci 
Court,  27  Mich.  138,  wherein  this  doctrine  was  invoked  to 
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ihe  defense  of  the  statute  of  limitations  pleaded  to  the  amended 
declaration,  in  an  opinion  rendered  by  Christiancy,  C.  J.,  and 
concurred  in  by  his  associates,  it  is  said :  '^ut  long  before  this 
amended  declaration  was  filed,  or  leave  to  file  it  applied  for, 
the  statute  of  limitations  had  taken  effect  upon  and  barred  the 
cause  of  action  set  forth  in  it.  Had  a  new  suit  then  commenced 
for  the  same  cause  of  action,  it  is  not  contended  that  it  could 
haTe  been  maintained;  and  we  see  no  substantial  difference  be- 
tween the  commencement  of  a  new  suit  and  the  allowance  of 
this  amended  declaration,  under  these  circumstances,  for  the 
same  cause  of  action.  It  is  clear  enough  that  the  only  purpose 
and  object  of  allowing  the  amended  declaration,  instead  of  put- 
ting the  plaintiff  to  a  new  action  after  they  had  submitted  to 
a  nonsuit,  which  nonsuit  had  been  set  aside,  was  to  prevent  the 
itatutory  bar  of  the  action.  We  do  not  think  that  the  statute 
can  be  evaded  by  any  such  necromancy,  and  to  permit  the  shal- 
low fiction  of  a  relation  back  to  the  commencement  of  the  suit, 
under  such  circumstances,  to  nullify  the  action  of  the  legislature, 
would  be  discreditable  to  the  judiciary.'' 

Statutes  of  limitations  are  statutes  of  quiet,  and  they  are 
beneficent  in  that  they  put  an  end  to  disputed  claims,  prevent 
litigation,  quiet  titles,  and  give  rest  and  repose.  No  matter 
what  may  be  the  criticisms  of  the  casuist,  in  the  eyes  of  the  law 
these  statutes  are  no  longer  regarded  ^'^  as  harsh,  but  furnish 
a  defense  as  meritorious  as  any  other.  While  our  statutes  of 
amendments  are  broad  and  liberal,  it  is  not  every  amendment 
tUowuble  under  the  statute  that  will  relate  back  to  the  com- 
mencement of  the  suit,  operating  to  cut  off  the  plea  of  the  stat- 
ute of  limitations,  as  to  the  matter  introduced  by  the  amend- 
ment.  It  seems  to  be  the  settled  rule  that  the  amendment,  in 
order  to  come  within  the  doctrine  of  relation  back  to  the  com- 
mencement of  the  suit,  must  be  but  a  varying  form  or  expression 
of  the  claim  or  cause  of  action  sued  on,  and  the  subject  matter 
of  the  amendment  wholly  within  the  lis  pendens  of  the  original 
suit.  If  the  matter  introduced  by  way  of  amendment,  although 
it  be  such  as  might  have  been  joined  in  a  different  count  in  the 
original  complaint,  introduces  a  new  claim,  or  a  new  cause  of 
action,  requiring  a  different  character  of  evidence  for  its  sup- 
port^ and  affording  a  different  defense  from  that  to  the  cause 
as  originaUy  presented,  it  will  not  relate  back  to  the  commence- 
ment of  the  suit,  so  as  to  prevent  the  plea  of  the  statute  of  lim- 
itations to  the  new  matter  thus  introduced.  In  King  v.  Avery, 
37  Ala.  169,  where  the  amendment  consisted  in  adding  the  name 
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of  the  hTuband  as  a  party  plaintiff  with  the  wif e^  in  whoee  name 
the  suit  was  originally  instituted^  it  was  held  that  the  amend- 
ment was  not  allowable^  for  that  it  introduced  a  new  claim,  and 
changed  the  character  of  the  suit  from  that  of  the  wife  to  that 
of  the  husband,  though  the  cause  of  action  remained  the  same, 
and  it  could  not  relate  back  to  the  commencement  of  the  suit, 
to  prevent  the  operation  of  the  bar  of  the  statute,  which  was 
complete  at  the  date  of  the  filing  of  the  amendment.  In  Lans- 
ford  Y.  Scott,  61  Ala.  667,  where  the  original  complaint  con- 
tained a  single  count  upon  a  promissory  note,  and  by  leave  of 
the  court  the  plaintiff  at  a  subsequent  term  amended  his  com- 
plaint by  adding  the  common  counts  for  goods  sold  and  de- 
livered, money  had  and  received  and  on  an  account  stated,  this 
court  held  that  the  statute  of  limitations  was  pleadable  in  bar 
to  the  common  counts  so  introduced  by  amendment  into  a  com- 
plaint on  a  promissory  note  given  for  the  same  cause  of  action, 
the  limitation  having  expired  since  the  commencement  '^^^  of 
the  suit  on  the  note,  but  before  the  amendment  was  made.  In 
the  case  of  People  v.  Judge  of  Newaygo  Circuit  Court,  27  Midi. 
138,  the  original  complaint  was  upon  the  common  counts,  and 
the  amended  declaration  declared  upon  a  contract  which  related 
to  the  same  subject  matter,  setting  out  specifically  the  facts; 
and  it  was  held  by  the  court  that  there  could  be  no  relation  back ; 
that  the  bar  of  the  statute  being  complete  as  to  the  amended 
counts  at  the  time  of  the  filing  of  the  same,  was  a  perfect  de- 
fense. In  Mohr  v.  Lemle,  69  Ala.  180,  in  an  opinion  by  Brickell, 
C.  J.,  it  was  said :  "The  latitude  of  amendments  allowed  to  the 
plaintiff  cannot  be  allowed  to  work  injustice  to  the  defendant, 
or  to  deprive  him  of  any  just  or  rightful  defense.  The  plaintiff 
may  introduce  a  new  cause  of  action  by  amendment,  but  such 
amendment  cannot  have  relation  to  the  commencement  of  the 
suit,  so  as  to  avoid  the  bar  of  the  statute  of  limitations,  if  the 
statute  would  operate  a  bar  to  a  new  suit  commenced  for  that 
cause  of  action  at  the  time  of  making  the  amendment.  The 
whole  doctrine  of  relation  rests  in  a  fiction  of  law,  adopted  to 
subserve,  and  not  to  defeat,  right  and  justice.  When  an 
amendment  introduces  a  new  right  or  new  matter,  not  within 
the  lis  pendens,  and  the  issue  between  the  parties,  if,  at  the  time 
of  its  introduction,  as  to  such  new  right  or  matter  the  statute 
of  limitations  had  operated  a  bar,  the  defendant  may  insist 
upon  the  benefit  of  the  statute,  and  to  him  it  is  available  as  if 
the  amendment  were  a  new  and  independent  suit*' — citing  ap- 
provingly King  V.  Avery,  37  Ala.  169,  and  Lansford  v.  Scott, 
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51  Ala.  567.  Again,  it  is  said^  in  Steiner  y.  First  Nai  Bank, 
115  Ala-  387,  22  South.  32,  in  an  opinion  by  Brickell,  C.  J. : 
''fEtelatio  est  fictio  juris'  is  upheld  to  advance  a  right,  not 
to  advance  a  wrong,  and  it  is  said  the  limitation  of  it  so  as  to 
prevent  it  from  doing  injury  to  strangers,  or  defeating  mesne 
lawful  acts,  is  a  common  language  of  the  books'' :  Citing  Jack- 
ton  T.  Davenport,  20  Johns.  551.  ''The  general  rule  is  that 
amendments  of  pleadings,  without  regard  to  the  time  or  stage 
of  the  cause  at  which  they  are  introduced,  have  relation  to  the 
commencement  of  the  suit,  or  to  the  time  when  the  matter 
■*  conld  have  been  pleaded  originally.  But  the  relation  is 
not  imputed,  if  it  would  deprive  a  party  against  whom  the 
amendment  is  made  of  any  substantial  right  If  an  amendment 
of  a  complaint  introduces  new  matter,  or  a  new  claim,  as  to 
which  the  statute  of  limitations  has  perfected  a  bar,  the  bar 
cannot  be  avoided  by  referring  the  amendment  to  the  com- 
mencement of  the  suit'' — citing  Mohr  v.  Lemle,  69  Ala.  180. 
The  following  authorities  are  also  in  line  with  the  foregoir.g 
principles:  Anniston  etc.  E.  E.  Co.  v.  Ledbetter,  92  Ala.  326, 
9  South.  73;  Barker  v.  Anniston  etc.  Ey.  Co.,  92  Ala.  314,  8 
South.  466;  Alabama  etc.  Ey.  Co.  v.  Smith,  81  Ala.  299, 1  South. 
723;  Tompkins  v.  Holt  (Ala.),  8  South.  794. 

It  may  be  that  in  our  decisions,  when  speaking  on  the  subject 
of  amendment,  the  employment  of  the  expression  of  new  cause 
of  action  is  calculated  to  produce  some  confusion  or  misappre- 
hension. But  an  analysis  of  these  cases  will  be  sufficient  to 
show  that  the  expression  can  be  taken  when  so  used  as  intending 
nothing  more  than  a  new  right  or  claim  arising  out  of  the  same 
transaction.  If  it  were  not  so,  that  is  to  say,  if  the  new  cause 
of  action  was  one  arising  out  of  a  wholly  different  transaction 
from  that  laid  in  the  complaint,  then  it  would  constitute  what 
we  have  sometimes  designated  as  an  entirely  new  cause  of  action, 
and  one  which  could  not  be  introduced  into  the  complaint  by 
amendment,  if  objected  to.  Identity  of  transaction  is,  therefore, 
the  basis  for  the  introduction  by  way  of  amendments  of  counts 
on  new  claims  or  rights  arising  out  of  the  same.  If  the  matter 
•ought  to  be  introduced  by  amendment  relates  to  an  entirely 
different  transaction  from  that  laid  in  the  complaint,  it  would 
be  such  a  radical  change  as  to  constitute  an  entirely  different 
cause  of  action,  not  allowable  under  our  very  liberal  construc- 
tion of  the  statute  of  amendments.  In  the  case  of  Central 
R.  B.  etc.  Co.  v.  Foshee,  125  Ala.  199,  27  South.  1006,  the  ques- 
tion was  whether  to  a  complaint  charging  simple  negligence 
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merely,  a  eount  may  be  added,  charging  willfulness  or  wanton- 
ness, or  vice  versa,  and  in  an  opinion  by  the  present  chief  justice, 
it  was  said :  "These  authorities  serve  fully  to  support  the  propo- 
sition with  which  we  began  the  discussion,  namely,  ""^  that 
so  long  as  counts  added  by  amendment  set  up  the  same  gen- 
eral transactions  or  occurrences  upon  which  the  original  com- 
plaint relied  for  recovery  they  do  not  introduce  an  entirely  new 
cause  of  action,  and  are  not  objectionable,  though  the  form  of 
action  may  be  changed  by  them  as  from  trover  to  case,  or  vice 
versa,  or  from  case  to  trespass,  etc. ;  and  they  further  serve  to 
differentiate  the  rule  of  amendments  prescribed  by  the  statute 
as  construed  by  the  court  from  the  rule  against  departures  in 
after  pleading  from  the  case  made  by  the  complaint  It  is 
no  objection  to  an  amendment  that  it  works  a  departure  from 
the  original  complaint  within  the  meaning  of  the  rule  last  re- 
ferred to/'  It  is  by  virtue  of  the  statute  and  the  liberal  con- 
struction put  upon  it  by  the  courts,  that  an  amendment  which 
brings  in  a  new  right  or  claim  arising  out  of  the  "same  gen- 
eral transactions  or  occurrences"  does  not  oflfend  against  the 
rule  as  to  departure  in  after  pleading.  But  the  statute  of 
amendments  does  not  give  the  amendment  an  operation  back 
to  the  commencement  of  the  suit,  so  as  to  defeat  the  bar  of 
another  statute.  This  operation  depends  not  upon  the  statute 
of  amendments,  but  upon  a  legal  fiction.  It  is,  therefore,  quite 
evident,  that  but  for  the  statute,  an  amendment  which  intro- 
duces a  new  claim,  though  arising  out  of  the  same  general  tran?*- 
action  as  declared  on  in  the  original  complaint,  would  be  sub- 
ject to  the  rule  against  departures  in  after  pleading,  and  there 
is  nothing  to  differentiate  amendments,  when  considered  for 
the  purpose  of  determining  their  right  to  relate  back,  from  the 
rule  against  departures  in  after  pleading.  When  considering 
amendments  alone  with  reference  to  the  question  of  their  rela- 
tion back  to  the  commencement  of  the  suit  so  as  to  cut  off  the 
bar  of  the  statute  of  limitations,  in  determining  whether  they 
set  up  new  matter  or  claim,  it  is  by  this  common-law  rule  against 
departure  in  after  pleading  that  they  may  be  tested.  This  con- 
<;lusion  was  reached  by  the  supreme  court  of  the  United  States 
in  the  case  of  Union  Pac.  Ry.  Co.  v.  Wyler,  158  U.  S.  285, 
15  Sup.  Ct.  Rep.  877,  39  L.  ed.  983,  where,  in  an  opinion  de- 
livered by  Mr.  Justice  White,  holding  that  the  amendment  did 
not  relate  *^^  back,  after  citing  cases  of  the  supreme  courts 
of  the  different  states,  among  them  some  of  the  decisions  of 
this  court,  cited  above,  it  was  said:  '^The  legal  principles  by 
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which  the  questions  must  be  solved  are  those  which  belong  to 
the  law  of  departure,  since  the  rules  which  govern  this  subject 
afford  the  true  criterion  by  which  to  determine  the  question 
whether  there  Is  a  new  cause  of  action  in  case  of  amendment. 
In  many  of  the  states  which  have  adopted  the  code  system, 
great  latitude  has  been  allowed  in  regard  to  amendments,  but 
even  in  those  states  it  is  held  that  the  question  of  what  con- 
stitutes a  departure  in  amended  pleading  is  nevertheless  to 
be  determined  by  the  common  law,  which  thus  furnished  the 
test  for  ascertaining  whether  a  given  amendment  presents  a 
new  cause  of  action  by  way  of  amendment''  What  constitutes 
a  departure  in  pleading  is  thus  stated  in  Stephen  on  Pleading, 
page  410:  "A  departure  in  pleading  takes  place  where  a  party 
deserts  the  ground  that -he  took  in  his  last  antecedent  plead- 
ing and  resorts  to  another/'  In  the  case  of  McAden  v.  Gib- 
son, 5  Ala.  341,  it  is  said :  ''A  departure  in  pleading  is  said  to 
be  when  a  party  quits  or  departs  from  the  case  or  defense  which 
he  has  first  made  and  has  recourse  to  another;  it  occurs  when 
the  replication  or  rejoinder,  etc.,  contains  matter  not  pursuant 
to  the  declaration  or  plea,  etc.,  which  does  not  support  or  fortify 
it"  It  is  quite  plain,  we  think,  that  neither  the  second  nor 
third  count,  here  introduced  by  way  of  amendment,  is  "pur- 
suant" to  the  first  count,  which  constituted  the  original  com- 
plaint^ nor  did  it  "support  or  fortify"  it,  but  on  the  contrary, 
there  was  clearly  a  quitting  or  departure  from  the  ground  of 
liability  as  stated  in  the  first  count 

That  a  claim  for  money  had  and  received  for  the  use  and 
benefit  of  the  plaintiff,  and  a  claim  for  goods  sold  by  plaintiff 
to  the  defendant,  are  essentially  different  in  nature  or  char- 
acter, and  especially  in  the  evidential  facts  necessary  to  sup- 
port the  one  or  the  other,  we  think  hardly  open  to  question. 
It  is  perfectly  clear  that  evidence  which  would  support  an 
action  for  goods  sold  by  plaintiff  to  the  defendant  would  not 
support  an  action  for  mon^  had  and  received  by  the  defend- 
ant for  the  use  **•*  and  benefit  of  the  plaintiff,  and  vice  versa. 
One  claim  rests  upon  a  contract,  express  or  implied,  to  pay 
for  the  goods  sold,  while  the  other  has  its  foundation  upon  the 
equitable  principle  that  the  defendant  has  money  which,  ex 
aequo  et  bono,  belongs  to  the  plaintiff.  Besides,  the  measure 
of  plaintiff's  recovery  under  the  several  counts  in  the  amended 
complaint  in  the  present  suit  is  different  under  the  rules  of 
law.  Under  the  first  count,  for  money  had  and  received,  the 
measure  of  the  recovery  would  be  the  amount  or  value  of  what 
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came  into  the  defendant's  hands  as  the  proceeds  of  the  note^ 
and  secnrities;  nnder  the  second  county  which  declares  npon 
a  gpecml  contract,  the  measure  of  recovery  would  be  the  stipn- 
lated  price;  imder  the  third  count,  for  goods,  wares  and  mer- 
chandise soldy  the  measure  would  be  the  value  of  the  notes  them- 
selves at  the  time  of  the  sale — of  course  in  each  instance,  with 
the  interest  added.    The  rule  of  damages  in  actions  for  money 
had  and  received  arises  from  the  nature  of  the  action,  founded 
as  it  is  upon  the  equitable  principle  which  forbids  one  persou 
from  being  unjustly  enriched  at  the  expense  of  another;  while 
in  a  contract  for  tiie  payment  of  money  which  is  express,  its 
terms  fix  the  amount  due  thereunder.     Where  an  implied  as- 
sumpsit is  relied  on,  as  for  goods,  wares  and  merchandise  sold, 
when  no  price  is  fixed,  the  rule  is  that  of  a  quantum  valebat. 
While  this  criterion  of  determining  the  character  of  amend- 
ments with  reference  to  the  principle  of  relation  back  to  the 
commencement  of  the  suit  has  not  heretofore  been  expressly 
stated  by  this  court,  it  may  here  be  observed  that  in  those  cases 
where  it  was  held  that  the  amendment  did  not  relate  back  so 
as  to  cut  oflE  the  bar  of  the  statute,  the  amendments  were  such 
as  were  violative  of  the  common-law  rule  against  departure  in 
after  pleading.     On  the  other  hand,  in  those  cases  where  the 
amendment  was  held  to  relate  back,  the  new  matter  introduced 
presented  no  new  claim  or  right  arising  out  of  the  same  gen- 
eral transaction,  nor  change  of  ground  of  liability  from  that 
originally  laid  in  the  complaint,  but  merely  stated  in  varying 
forms  of  expression  *^**  the  same  claim  or  right  in  order  to 
meet  the  different  phases  of  the  testimony,  and  without  the 
changing  or  departing  from  the  original  ground  of  liability. 
The  new  matter  so  introduced  being  within  the  lis  pendens, 
supporting  and  fortifying  the  original  complaint,  and  leaving 
the  issue  unchanged.     As,  for  instance,  in  the  case  of  Bowling 
V.  Blackman,  70  Ala.  303,  cited  by  appellant,  the  original  com- 
plaint was  in  code  form,  and  claimed  two  hundred  dollars,  due 
by  promissory  note  dated  December  29,   1869,  and  payable 
January  1,  1871.    The  amended  complaint  set  out  the  note 
in  full,  being  for  the  same  amount,  bearing  the  same  date,  and 
payable  on  the  same  date  as  that  described  in  the  original  com- 
plaint, but  shows  that  it  contained  contingencies  upon  the  hap- 
pening of  which  the  note  was  not  to  be  paid,  and  which  con- 
tingencies it  was  alleged  had  never  happened.    The  question 
arose  as  to  whether  the  statute  of  limitations  ran  to  the  date 
of  the  filing  of  the  amendment.    The  court  decided  that  the 
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ammdment  simply  Taried  the  description  of  the  instrument 
that  waa  already  in  snit,  and  set  up  no  new  claim  or  different 
gnnmd  of  liability  from  that  declared  in  the  original  complaint. 
There  can  be  no  doubt  of  the  correctness  of  this  deciuon,  and 
it  in  no  wise  conflicts  with  the  principles  we  have  above  stated. 
So,  too,  in  the  cases  of  Winston  y.  Mitchell,  93  Ala.  554,  9  South. 
551,  and  Adama  v.  Philips,  75  Ala.  461,  both  of  which  were 
cMes  in  equity.  Turner  y.  White,  97  Ala.  545,  12  South.  601, 
Mandiester  Fire  Ins.  Co.  v.  Feibleman,  118  Ala.  308,  23  South. 
759,  Loaisyille  etc.  R.  R.  Co.  v.  Wood,  105  Ala.  561,  17  South. 
41,  and  otheiB^  where  the  amendments  were  held  to  relate  back, 
they  introduce  no  new  claim,  and  were  not  offensive  to  the  rule 
against  departures  in  after  pleading.  They  either  merely  sup- 
plied the  details  of  what  was  already  alleged,  or  fortified  and 
supported  the  ground  of  liability  as  stated  in  the  original  bill 
of  complaint^  and  in  no  manner  departed  from  it  and  resorted 
to  another. 

In  the  light  of  tiie  foregoing  decisions,  it  is  difficult  to  un- 
deiBtand  how  it  can  be  seriously  contended  that  a  new  claim 
or  new  matter  is  not  introduced  by  the  second  and  third  counts 
from  tiiat  sued  on  in  the  original  complaint.  It  is  true,  they 
may  relate  to  the  same  subject  ••*  matter  (that  is,  the  note* 
and  securities  claimed  as  tiie  property  of  the  plaintiff),  but 
ihat  fact  will  not  preTent  the  claim  introduced  by  way  of  amend- 
ment from  the  characterization  of  a  new  claim  or  new  matter. 
^  In  the  cases  which  we  have  cited,  the  matter  introduced  by 
way  of  amendment  related  to,  and  grew  out  of,  the  same  cause 
of  action,  and  yet  the  objection  to  it  as  new  matter  or  a  new 
claim  was  not  theiehy  obviated.^  Nor  can  the  simple  averment 
by  the  pleader,  in  the  second  and  third  counts,  that  it  is  the 
same  cause  of  action  as  declared  on  in  the  first  coxmt,  avail  to 
bring  the  amendment  within  the  doctrine  of  relation  back  to 
the  commencement  of  the  suit.  This  averment  can  but  be 
considered  as  an  opinion  or  conclusion  of  the  pleader. 

Our  conclusion  is,  that  the  counts  added  by  way  of  amend- 
ment to  the  complaint  did  not  relate  back  to  the  commence- 
ment of  the  8uit>  and  the  statute  of  limitations  ran  to  the 
date  of  their  filing^  and  at  which  time,  in  this  case,  the  bar 
was  complete. 

TJndtf  the  plea  of  the  general  issue,  filed  to  the  first  count, 
the  burden  of  proof  rested  on  the  plaintiff  to  show  that  the  d^ 
fendant  had  and  received  money  which,  ex  aequo  et  bono,  be- 
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longed  to  the  plaintiff.     We  have  carefully  considered  the  eTi- 
dence  in  the  case,  and  are  unable  to  find  that  it  anywhere  shows 
that  the  defendant  bank  ever  had  and  received  money,  or  other 
thing  of  value,  to  which  the  plaintiff  wae  entitled,  nor  evidence 
of  any  facts  from  which  the  jury  might  reasonably  infer  such 
fact    Evidence  that  defendant  discounted  and  purchased  the 
notes,  which  the  plaintiff  had  authorized  0.  0.  Nelson,  her  hus- 
band and  agent,  to  sell  for  her,  would  not  authorize  a  jury  to 
presume  that  he,  0.  0.  Nelson,  after  receiving  the  purchase 
money,  then  deposited  the  same  with  the  defendant,  or  that 
the  defendant,  in  the  first  instance,  in  maMng  the  discount 
and  purchase,  paid  for  the  notes  by  giving  0.  0.  Nelson  credit 
on  its  books. 

There  being  no  evidence  that  the  money  paid  for  the  notes 
was  deposited  by  Nelson  with  the  defendant  to  his  credit,  or 
that  the  money  was  entered  by  the  defendant  *^***  to  the  credit 
of  Nelson  without  actually  paying  it  over,  nor  any  evidence 
from  which  the  jury  might  fairly  and  reasonably  draw  sudi 
conclusion,  the  court  committed  no  error  in  giving  the  genera 
charge  as  requested  by  the  defendant. 

The  view  we  have  taken  of  the  case  renders  it  unnecessat 
to  consider  the  other  questions  presented  by  the  record,  whic 
relate  to  the  rulings  of  the  court  on  special  pleas  and  replic 
tions  thereto,  since  if  there  was  error  in  any  of  these  rolin 
it  was  error  without  injury.  There  being  no  reversible  err 
in  the  record,  the  judgment  of  the  lower  court  will  be  affirm< 

On  application  for  a  rehearing  by  the  appellant,  we  wi 
of  the  opinion,  and  so  ruled,  that  we  had  committed  an  er 
in  holding  that  the  general  charge  was  properly  given  for 
defendant,  but  afterward,  upon  application  by  the  appellee 
rehearing,  and  still  further  argument  by  counsel,  and  fnri 
consideration  of  the  case,  we  became  fully  satisfied  and  < 
firmed  in  the  correctness  of  our  first  conclusion,  that  there 
nothing  in  the  evidence  to  require  a  submission  of  tlie  cas 
the  jury. 

Affirmed* 


When  an  Ammdment  to  a  DecUuratUm  sets  up  no  new  matt 
claim,  but  merely  relates  in  a  different  form  the  cause  of  acti 
relates  to  the  commencement  of  the  suit,  and  the  statute  of  limit 
is  arrested  at  that  point.  When  the  amendment  introduces  a  ne 
different  cause  of  action,  it  is  treated  as  a  new  suit,  be^un 
time  when  the  amendment  is  filed:  Chicago  etc.  B,  R.  Co,  v. 
140  111.  861,  41  Am.  St.  Eep.  278,  37  N.  E.  247,  24  L.  R.  A.   141 
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also.  Frost  t.  Witter,  132  CaL  421,  84  Am.  St.  Bep.  53,  64  Pae.  705; 
Whereatt  v.  Worth,  108  Wis.  291,  81  Am.  St.  Bep.  899,  84  N.  W.  441; 
Bojd  T.  Mutual  Fire  Assn.,  116  Wis.  155,  96  Am.  St.  Bep.  948,  90 
K.  W.  1086,  94  K.  W.  171,  61  L.  B.  A.  918;  Thomas  y.  Price,  33 
Waah.  459,  99  Am.  St.  Bep.  961,  74  Pae.  563. 


lOLNEB  AND  KETTIG  COMPANY  v.  DE  LOACH  MILL 

MANUPACTUBINQ  COMPANY. 

[189  Ala.  645,  86  South.  765.] 

IBOVEB— Dafense— Bona  Fide  Purchaser.— It  is  no  defense 
to  the  action  of  trover  that  the  defendant  ie  a  purchaser  for  value, 
and  without  notice  of  the  rights  of  the  real  owner,     (p.  66.) 

ATTA0HMENT— Sales. — Caveat  Bmptor  applies  to  the  pur- 
chaser at  a  sheriff's  sale  under  attachment,  and  he  acquires  no  greater 
title  than  the  defendant  in  attachment  had  at  the  time  of  the  sale. 
(p.  66.) 

TBOVBIfr— Mvy  of  Attarliinmit  Custody  of  Law.->If  the 
legal  title  to  property,  and  the  right  to  its  immediate  possession  are 
in  one  person,  the  possession  of  an  officer  under  an  attachment  writ 
against  another  person  is  illegal,  and  the  property  is  not  in  the  custody 
of  the  law  so  as  to  prevent  the  real  owner  from  maintaining  trover 
for  it  against  one  who  purchases  it  at  sale  under  such  attachment. 
(p.  66.)     

CONVEB8IOK.— Any  Ibtenneddling  with  Property  of  An- 
eUiat;  or  the  exercise  of  dominion  over  it,  whether  by  the  defendant 
alone,  or  in  connection  with  others,  in  denial  of  the  owner's  rights,  is 
a  conversion,  for  which  trover  will  lie,  though  the  defendant  had  not 
the  complete  manucaption  of  the  property,     (p.  66.) 

Complaint  in  trespass  and  troyer  for  the  wrongful  taking 
and  conversion  of  an  engine,  boiler,  and  fixtures.  Added 
counts  set  np  that  the  property  described  had  been  wrongfully 
leried  on  under  attachment  sued  out  by  defendant  against  one 
Gross,  while  such  property  was  at  all  times  the  property  of 
plaintifF,  and  that  by  reason  of  such  attachment  and  a  sale 
thereunder,  such  property  was  wholly  lost  to  plaintiff.  Defend- 
ant's pleas,  so  far  as  necessary  to  set  them  out,  were  as  follows : 

*'10.  The  defendant  for  further  answer  to  each  count  of  said 
complaint  says  it  is  not  guilty. 

^11.  The  defendant  for  further  answer  to  said  complaint 
and  each  count  thereof  denies  each  and  every  allegation  thereof.'* 

^13.  The  defendant  for  further  answer  to  the  complaint, 
and  each  count  thereof,  says  that  plaintiff  sold  said  property 
consisting  of  an  engine  and  boiler  described  in  the  complaint 
to  one  F.  M.  Gross  in  Atlanta^  Georgia,  in  the  month  of  January, 
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1898^  and  shipped  said  property  from  Erie,  Pennsylrai 
said  Gross  at  Kennedy,  Alabama,  and  said  property  w 
shipped  to  Fayette,  Alabama,  and  arrived  at  Fayette,  in  F 
county,  Alabama,  on  February  24,  1898,  and  said  propei 
mained  on  the  cars  until  it  was  attached  aa  hereinafter  s 
that  on,  to  wit,  March  1,  1898,  plaintiff  entered  into  a  ^ 
agreement  with  said  Gross,  in  which  it  is  stated  that  said 
erty  belonged  to  said  Gross,  that  said  Gross  exhibited  said 
ment  to  the  agent  and  representative  of  the  defendant 
thereby  caused  defendant  to  sue  out  an  attachment  agains 
Gross  and  attach  said  property  as  the  property  of  said  ( 
that  said  Gross  claimed  to  own  said  property  from  and 
its  shipment  into  the  state,  and  offered  it  for  sale  as  his 
erty,  and  defendant  had  no  notice  of  plaintiff's  claim  t 
property.  Defendant  under  said  attachment  against  said 
became  a  judgment  creditor  of  said  Gross  and  sold  said  pn 
under  said  attachment'* 

'^o  the  several  pleas  the  plaintifE  filed^  among  othei 
following  replications: 

"^4.  And  plaintiff  for  further  answer  to  each  of  the 
of  the  defendant  herein,  except  those  numbered  1,  2, 
and  11,  alleges  that  all  the  title  notes  mentioned  in  said 
were  surrendered  to  the  said  Gross  on,  to  wit,  the  eigh 
day  of  March,  1898,  and  the  said  Gross  on  said  date  so 
signed  aud  transferred  all  his  right,  title  and  interest  i 
to  the  property  mentioned  in  the  complaint  to  plain tif 
the  same  remained  upon  the  cars  at  Fayette,  Alabama,  i 
the  time  of  said  levies  said  property  was  wholly  the  pr 
of  plaintiff,  and  the  said  Gross  had  no  right,  title  or  ij 
thereto. 

"'6.  Plaintiff,  further  replying  to  the  thirteenth  pi© 
in  answer  thereto,  says  that  on  the  eighteenth  day  of  ] 
1898,  after  said  written  agreement  was  entered  into,  tli 
Gross  sold,  assigned  and  surrendered  to  plaintiff  all  his 
title  and  interest  to  said  property,  and  the  same  remaii 
the  cars  of  the  railroad,  and  the  said  Gross  was  not  in  tl 
session  of  it,  nor  was  he  the  owner  thereof,  at  the  time  c 
levy  by  defendant' 

''To  the  fourth  and  fifth  replications  the  defendant  der 
upon  the  following  grounds:  '1.  Because  it  shows  tl 
notice  of  said  sale  back  to  plaintiff  by  said  Gross  was  gi 
plaintiff;  2.  Because  it  shows  that  no  notice  was  given  by  < 
of  possession  of  property  from  said  Gross  to  plaintiff; 
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canae  it  is  no  answer  to  the  estoppel  set  up  in  said  plea  nnmber 
13;  4.  Because  it  neither  confesses  and  avoids  nor  traverses 
said  plea  nnmber  13 ;  5.  Because  it  fails  to  show  any  notice  to 
the  defendant  of  sale  hack  by  Gross  to  plaintiff  on  March  18, 
1898;  6.  Becanse  it  fails  to  show  that  delivery  of  said  pn^ 
erty  was  made  to  plaintiff  by  said  Gross  in  the  sale  of  March 
18,  1898.' 
**The  demnrrers  to  the  replications  were  overruled.*' 
Verdict  and  judgment  for  plaintiff  and  defendant  appealed. 

B.  C.  Bedus,  for  the  aippeUant 

B.  P.  Wetmore  and  S.  Wilder,  for  the  appellee 


HABALSON,  J.  The  case  was  tried  on  issue  joined 
on  the  pleas  10  and  11,  which  were  pleas  of  not  guilty,  and  on 
replications  4  and  5  to  plea  13.  A  demurrer  was  interposed 
to  the  twelfth  plea,  as  appears  by  the  judgment  entry  and  was 
sustained,  but  the  demnrrer  does  not  appear  in  the  lecord. 

The  demurrer  to  replications  4  and  5  to  plea  13  were  prop- 
erly overruled.  If  the  properly  levied  on  by  the  defendant, 
under  attachment,  as  is  averred  in  the  replications,  ®^  was, 
at  the  time  of  the  levy,  wholly  the  property  of  plaintiff,  and 
Gross,  against  whom  the  defendant  had  recovered  a  judgmeni, 
in  its  attachment  proceedings,  had,  at  that  time,  no  right^  title 
or  interest  therein,  then  the  defendant's  levy  and  sale  of  the 
property  xmder  its  attachment,  conferred  no  title  on  it,  as 
against  the  plaintiff,  and  the  replications  were  a  full  answer 
to  said  plea  13. 

The  evidence  fully  sustains  these  replications.  From  the 
agreement  of  counsel  as  to  the  facts  on  which  the  case  was  tried, 
it  appears  that  in  January,  1898,  the  plaintiff  contracted  in 
Atlanta,  Georgia,  to  sell  to  F.  M.  Gross  tiie  property  mentioned 
in  the  complaint  Gross  gave  his  notes  for  the  property  pur- 
diaeed,  and  in  them  it  was  specified  that  the  plaintiff  retain 
the  title  to  the  property  until  the  same  was  paid  for. 

On  March  18,  1898,  Gross  surrenders  and  assigns  to  plain- 
tiff all  his  right,  title  and  interest  to  the  property  sued  for, 
which  release  and  surrender  was  in  writing  and  duly  executed. 
By  this  agreement,  the  sale  by  plaintiff  was  rescinded  and  the 
plaintiff  became,  on  the  18th  of  March,  1898,  the  absolute  and 
unconditional  owner  of  the  property,  devested  of  all  claims  of 
Gross  thereto,  and  of  all  the  incidents  attaching  to  a  conditional 
sale.  G[%e  question  of  conditional  sale,  therefore,  and  the  pro- 
tection of  defendant  as  a  bona  fide  purchaser  of  the  property 
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without  notice  of  plaintiflPs  title,  as  provided  for  in  section  1017 
of  the  Code,  does  not  arise,  and  requires  no  consideration.   It  i« 
no  defense  generally  to  the  action  of  trover  that  the  defendant  is 
a  purchaser  for  value,  and  without  notice  of  the  rights  of  the 
real  owner:  26  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  731.   Tlie 
title  to  the  property  being  absolutely  in  the  plaintiff,  which  wa* 
entitled  to  its  immediate  possession,  it  was  attached  by  the  de- 
fendant and  one  Peters,  judgment  creditors  of  said  Gross,  and 
their  writs  of  attachment  were  levied  on  it  as  the  property  ot 
said  Gross,  and  it  was  sold  under  said  attachments  as  his  prop- 
erty— ^the  defendant  becoming  the  purchaser.     In  buying  at 
the  sheriflPs  sale  under  attachment  against  Gross,  caveat  emptor 
applied,  and  defendant  acquired  no  greater  title  than  Gross  had 
at  •**  the  time  of  the  sde;  and  under  the  facts  of  the  case 
as  agreed  on,  he  had  no  title:  Goodbar  v.  Daniel,  88  Ala.  533, 
16  Am.  St  Eep.  76,  7  South.  254;  Lindsay  v.  Cooper,  94  Ala. 
178,  33  Am.  St.  Eep.  105,  11  South.  325,  16  L.  B.  A.  813; 
Clemmons  v.  Cox,  114  Ala.  350,  21  South.  426;  Ezzell  v.  Brown, 
121  Ala.  160,  25  South.  832. 

The  attachment  of  Peters  was  levied  on  the  property  by  f 
constable,  that  of  defendant  by  a  sheriff,  who  took  the  propertv 
and  sold  it  under  both  attachments,  the  defendant  being  tli 
purchaser.  On  the  undisputed  facts,  the  plaintiff  had  the  leg? 
title  to  the  property,  and  the  right  to  its  immediate  possessioi 
and  the  possession  of  the  constable  and  sheriff  under  the  attac; 
ment  writs,  being  illegal,  the  property  was  not,  as  contend( 
by  defendant,  in  the  custody  of  the  law:  Bissell  v.  Liindsay, 
Ala.  162;  Governor  v.  Gibson,  14  Ala.  326,  331;  Easly  v.  I); 
14  Ala.  158,  166 ;  Freeman  on  Executions,  sec.  268.  "Any 
termed dling  with  the  property  of  another,  or  the  exercise 
dominion  over  it,  whether  by  the  defendant  alone  or  in  c 
nection  with  others,  in  denial  of  the  owner's  rights,  is  a  c 
version,  though  the  defendant  had  not  (himself)  the  comp 
manucaption  of  the  property'^:  Boiling  v.  Kirby,  90  Ala.  S 
24  Am.  St.  Eep.  789,  7  South.  914;  Boutwell  v.  Parker, 
Ala.  341,  27  South.  309. 

If  there  was  any  error  in  overruling  the  demurrer  to 
12,  it  was  error  without  injury,  since  the  defendant  in  the 
had  the  benefit  under  other  pleas  of  the  defense  set  up  in 
plea. 

The  court  charged  the  jury  that  if  they  believed  the  evic 
they  would  find  a  verdict  for  the  plaintiff,  and  assess  the 
ages  at  the  agreed  value  of  the  engine  and  boiler,  \¥'ith  in 
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from  Uie  date  of  the  levy  by  defendant  until  the  trial,  and  in 
this  charge  we  have  been  unable  to  discover  any  error. 
Affirmed* 


To  Fktee  Property  in  the  Custody  of  the  Lato,  a  valid  levy  is  essen- 
tial:  Cedar  Bapids  Pnmp  Go.  v.  MiUer,  105  Iowa,  674,  67  Am.  St. 
Bep.  322,  75  N.  W.  504.  Property  nnlawf  ally  or  illegally  taken  is 
sot  in  eustodia  legis:  Oilman  v.  Williams,  7  Wis.  329,  76  Am.  Dee. 
219;  Pitkin  v.  Bnmham,  62  Neb.  385,  89  Am.  St.  Bep.  763,  87  N.  W. 
160,  55  I«.  B.  A.  280. 

The  Convereion  of  Personal  Property  takes  place  whenever  a  person 
who  is  neither  the  owner  nor  entitled  to  the  poseession  exercises 
dominion  or  control  over  it,  inconsistent  with  or  in  defiance  of  the 
rights  of  a  person  who  is  either  in  possession  or  entitled  to  the  im- 
mediate possession  thereof:  See  the  monographic  note  to  BoUing  v. 
Kirby,  24  Am.  St.  Bep.  795-819;  Wing  v.  MilUken,  91  Me.  387,  64 
Am.  St.  Bep.  238,  40  AtL  138.  See,  also,  Doolittle  v.  Shaw,  92  Iowa, 
848,  54  Am.  St.  Bep.  562,  60  N.  W.  621,  26  I>.  B.  A.  366;  Canning  v. 
Owen,  22  B.  I.  624,  84  Am.  St.  Bep.  858,  48  Atl.  1033;  Johnson  v.  Wil- 
son, 137  Ala.  468,  97  Am.  St.  Bep.  52,  34  Soath.  392;  Bosencrantz  v. 
Swofford  Bros.  Dry  Goods  Co.,  175  Mo.  518,  97  Am.  St.  Bep.  609, 

75  S.  W.  446;  Marshall  etc.  Grain  Co.  v.  Kansas  City  ete.  B.  B.  Co., 
176  Mo.  480,  98  Am.  St.  Bep.  508,  75  S.  W.  638. 

The  Rule  of  Oaoeai  Emptor  applies  to  purchasers  at  judicial  sales: 
Hendriz  v.  Southern  By.  Co.,  130  Ala.  205,  89  Am.  St.  Bep.  27,  30 
Booth.  596;  Hammond  v.  Chamberlain  Banking  House,  58  Neb.  445, 

76  Am.  St.  Bep.  106,  78  N.  W.  718.    Compare  People's  Bank  ▼.  Bram- 
lett,  58  a  a  477,  79  Am.  St.  Bep.  855,  36  a  E.  912. 
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GREEN  T.  LOS  ANGELES  TERMINAL  RAILWAY  CO. 
[143  CaL  31,  76  Baa  719.] 

BATIJtOAD  !RAOE— NegUgenoe  In  Orossliig.— One  who  steps 
upon  a  railroad  track  immediatelj  in  ^ont  of  a  train  moving  at  aa 
excessive  speed,  without  giving  the  customary  signals,  but  visible  for 
the  last  eight  hundred  feet  of  its  course,  ia  guilty  of  contributory 
negligence,  aa  a  matter  of  law.     (p.  74.) 

NEGLIGENCE,  OONTBIBXrTOBT— Obnconent  Negligent  Acts. 
The  rule  that  a  plaintiff's  contributory  negligence  does  not  bar  his 
right  to  recover  where  the  defendant,  after  discovering  his  danger, 
fails  to  use  ordinary  care  to  avoid  injuring  him,  has  no  application 
when  both  parties  are  guilty  of  concurrent  acts  of  negligence,  each 
of  which,  at  the  very  time  when  the  accident  occurs,  contributes  to 
it.     (p.   75.) 

BAIUtOAB  TRACK— Person  Crossing. — ^An  Engineer  may  As- 
sume that  a  person  approaching  the  railroad  is  in  the  possession  of 
her  ordinary  faculties,  and  will  retain  her  position  of  saif ety  and  not 
recklessly  expose  herself  to  danger  by  crossing  the  track  in  front 
of  the  approaching  train.  He  is  not  required,  therefore,  to  check 
the  speed  of  the  train  to  enable  her  to  cross  in  front  of  it,  nor  to 
ascertain  whether  she  is  about  to  do  so;  if,  after  she  steps  upon  the 
track,  he  does  all  in  his  power  to  avert  an  accident,  this  is  all  the 
law  requires,     (pp.  78,  81.) 

Gibbon,  Thomas  &  Halstead,  A.  S.  Halstead  and  Gk)odrich 
A  McCutchen,  for  the  appellant, 

R.  A.  ling  and  E.  A.  Meserve,  for  the  respondent 

**  LORIGAN,  J.  This  action  is  brought  by  plaintiff  to  ro- 
<»over  damages  for  the  death  of  his  wife,  alleged  to  have  been 
occasioned  through  the  negligent  operation  of  a  locomotive  and 
train  of  cars  by  the  employes  of  defendant,  within  the  corporate 
.limits  of  the  city  of  Los  Angeles. 

(68) 
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The  case  was  tried  Vjr  ihe  ocmrt  witiiont  a  jury,  and  jndg- 
aent  lendered  in  faYor  of  pkuntiff  for  five  fhonsand  dollan. 

Thia  appeal  is  from  tHe  judgment  and  from  an  order  deny- 
ing  defendant's  motion  for  a  new  trial. 

Dieee  were  botli  snbeeqnently  afSrmed  by  tiiis  conrt  in  Bank, 
bat,  a  rehearing  having  been  granted^  the  matter  is  now  again 
before  ns  for  disposition. 

In  our  judgment,  the  sole  point  involved  is  whether  the  plain* 
tifPs  intestate  was  guilty  of  such  contributoty  negligence  as 
precludes  a  recovery  by  plaintiff,  and  we  think  that  this  point 
is  fully  presented,  and  is  to  be  disposed  of,  under  the  findings 
of  the  lower  conrt  made  in  the  case. 

This  matter  was  very  fully  discussed  in  the  former  opinion 
of  this  court  above  referred  to,  in  considering  the  general  find* 
ing  of  the  lower  court,  that  plaintiff's  wife  had  used  ordinary 
care  and  prudence,  and  had  not  been  guilty  of  carelessness  or 
negligence  contributory  to  the  accident  in  which  she  lost  her 
lifei 

We  are  entirely  satisfied  with  the  views  there  expressed  upoa 
the  doctrine  of  contributory  negligence  as  applied  to  the  gen- 
eral finding,  and  readopt  them. 

In  this  respect  that  opinion  declared: 

**The  evidence,  though  sharply  conflicting,  is  sufBcient  tD 
rapport  the  findings  of  the  superior  court,  that  the  train,  con- 
sidering the  locality,  was  moving,  at  tiie  time  of  the  accident, 
at  an  excessively  high  and  dangerous  rate  of  speed  (between 
twenty*five  and  thirty  miles  an  hour),  upon  a  descending 
grade,  without  steam,  making  but  little  noise,  and  without  giv- 
ing any  of  the  statutory  and  customary  signals,  by  sounding 
its  whistle,  or  ringing  its  bell.  But  neither  the  evidence  nor 
the  specific  findings  of  the  court  sustain  the  more  general  find- 
ing to  the  effect  that  plaintiff's  wife  in  approaching  •*  the 
track  of  defendant,  at  the  place  where  she  was  killed,  used  ordi- 
nary care,  and  did  that  which  an  ordinary  prudent  person  would 
have  done  under  the  circumstances,  and  did  not  by  her  own 
carelessness,  or  negligence,  in  any  wise  contribute  to  said  acci- 
dent or  injury.  The  deceased  was  a  woman  of  mature  age,  in 
good  health,  and  in  full  possession  of  all  her  faculties.  She  ap- 
proached the  track  of  defendant  on  foot  and  by  daylight,  ai 
a  point  from  which  it  was  plainly  visible  to  a  distance  of  eight 
hundred  feet  to  the  eastward,  beyond  which  it  made  a  curve 
to  the  north.  When  thirty  feet  distant  from  the  track  she  was 
Asen  to  look  toward  the  east  and  then  immediately  advance 
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along  a  path  which  crossed  the  track  at  an  angle  of  thirty  de- 
grees. As  the  track  extended  nearly  east  and  west,  and  her 
course  was  from  southeast  to  northwest,  this  caused  her  face 
to  be  turned  partly  away  from  the  train,  which  was  approach* 
ing  from  the  east.  It  is  to  be  inferred  that  when  she  looked 
toward  the  east  from  the  point  thirty  feet  distant  from  the 
track,  the  train  had  not  rounded  the  curve  and  was  out  of  view, 
for  she  advanced  slowly  along  the  path,  without  again  looking 
up,  and  when  in  the  act  of  stepping  on  the  track  was  struck 
by  the  locomotive  and  killed. 

*TJnder  these  circumstances  it  is  clear,  in  view  of  numer- 
ous decisions  of  this  court,  and  of  the  great  weight  of  au- 
thority elsewhere,  that  she  cannot  be  acquitted  of  culpable 
negligence  directly  contributing  to  the  fatal  result  While  it 
is  true  that  negligence  is  ordinarily  a  question  of  fact,  it  is,  in 
some  cases,  a  conclusion  of  law.  In  the  case  of  Herbert  t. 
Southern  Pac.  Co.,  121  Cal.  230,  53  Pac.  651,  Justice  Temple, 
delivering  the  opinion  of  the  court,  after  laying  down  the  gen- 
eral rule,  stated  the  exception  as  follows : 

'*  ^ut  cases  arising  from  injuries  suffered  at  railroad  cross- 
ings have  been  so  numerous,  and  upon  certain  points  there  has 
been  such  absolute  accord,  that  what  will  constitute  ordinary 
care  in  such  a  case  has  been  precisely  defined,  and  if  any  ele- 
ment is  wanting,  the  courts  will  hold,  as  matter  of  law,  that  the 
plaintiff  has  been  guilty  of  negligence.  And  when  injury  re- 
sults which  might  have  been  avoided  by  the  use  of  proper  care, 
the  plaintiff  cannot  recover,  although  the  defendant  has  also 
been  guilty  of  negligence.  In  this  special  case  the  amount 
of  care,  as  well  as  the  nature  of  it,  has  been  *®  settled.'  To 
illustrate  this  view  he  proceeds  as  follows :  *The  railroad  track 
of  a  steam  railway  must  itself  be  regarded  as  a  sign  of  danger, 
and  one  intending  to  cross  must  avail  himself  of  every  oppor- 
tunity to  look  and  listen  for  approaching  trains.  What  he 
must  do  in  such  a  case  must  depend  upon  circumstances.  If  the 
view  of  the  track  is  obstructed,  he  should  take  greater  pains 
to  listen.  If,  taking  these  precautions,  he  would  have  seen  or 
heard  the  approaching  train,  the  very  fact  of  injury  will  raise 
a  presumption  that  he  did  not  take  the  required  precaution.' 

*The  language  here  quoted,  from  one  of  our  own  decision?, 
is  strictly  applicable  to  the  present  case.  If  plaintiff's  wife 
had  taken  the  precaution  to  look,  and  had  availed  herself  of 
every  opportunity  she  had  to  look  for  the  approaching  train, 
she  need  not  have  been  injured,  and  we  are  not  obliged  to  resort 
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io  any  presumption  to  establish  her  failure  to  take  the  required 
precaution,  for  the  evidence  and  the  findings  show  that  after 
looking  along  the  track  toward  the  east  once^  when  she  was 
thirty  feet  distant  therefrom,  she  did  not  look  again,  but,  turn- 
ing her  face  in  an  opposite  direction,  walked  so  slowly  that  the 
train,  coming  from  a  point  beyond  her  view  at  the  time  she 
]o(^ed,  could  travel  over  eight  hundred  feet  while  she  was  cov- 
ering the  thirty  feet  between  her  point  of  observation  and  the 
nearest  rail  of  the  track.  The  only  answer  of  the  respondent 
to  the  claim  that  this  was  negligence  per  se  is,  that  the  precau- 
tion she  took  would  have  been  entirely  sufficient  if  the  train 
had  not  been  running  at  a  reckless  rate  of  speed,  and  that  she 
bad  a  right  to  assume  that  it  would  only  move  at  a  lawful  and 
proper  rate.  But  this  argument  also  is  answered  by  the  Herbert 
case,  where  Judge  Temple,  commenting  on  a  similar  contention, 
mys:  The  defense  of  contributory  negligence  implies  that  de- 
fendant may  have  been  guilty  of  such  negligence  as  would  jus- 
tify a  recovery  by  plaintiflf,  if  he  were  not  also  in  default'  There 
k,  in  other  words,  no  occasion  for  the  application  of  the  rule 
as  to  contributory  negligence,  except  in  cases  where  it  is  shown 
or  assumed  that  the  defendant  has  been  guilty  of  actionable 
negligence.  When  such  negligence  is  not  shown,  he  is  for  that 
reason  alone  free  from  any  liability,  and  only  when  it  is  shown 
bas  he  any  occasion  to  exonerate  himself  by  proof  of  contributory 
negligence  on  the  part  of  the  plaintiff.  It  is  no  *''  excuse, 
therefore,  for  plaintiff's  wife  that  the  train  was  running  faster 
than  was  proper  at  that  point.  There  was  no  law  or  ordinance 
restricting  its  speed  to  any  particular  rate,  and  if,  as  the  trial 
judge  concluded,  the  speed  was,  under  the  circumstances,  exces- 
RYe,  a  reasonably  careful  person  would  have  guarded  himself 
from  the  consequences  of  such  negligence  by  the  easy  and  simple 
precaution  of  looking,  when  about  to  pass  from  a  position  of 
safety  to  a  position  of  danger.  A  person  on  foot,  in  possession 
of  all  his  faculties,  and  in  complete  control  of  his  own  move- 
inents,  stepping  on  a  railroad  track  immediately  in  front  of  a 
train  which  has  been  moving  eight  hundred  feet  at  a  speed  of  less 
than  thirty  miles  an  hour,  in  full  view,  is  clearly  guilty  of  negli- 
gence. Upon  this  point  the  case  of  Holmes  v.  South  Pacific 
Coast  Ry.  Co.,  97  Cal.  167,  31  Pac.  835,  is  conclusive  authority. 
There  it  was  said :  'A  railroad  track  upon  which  trains  are  con- 
stantly run  is  itself  a  warning  to  any  person  who  has  reached 
years  of  discretion/  and  who  is  possessed  of  ordinary  intelli- 
gence, that  it  is  not  safe  to  walk  upon  it,  or  near  enough  to  it. 
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to  be  struck  by  a  passing  train  without  the  exercise  of  constant 
TLgilance^  in  order  to  be  made  aware  of  the  approach  of  a 
locomotive^  and  thus  be  enabled  to  avoid  receiving  injury;  and 
the  failure  of  such  person^  so  situated  with  reference  to  the 
railroad  tracks  to  exercise  such  care  and  watchfulness,  and  to 
make  use  of  all  his  senses  in  order  to  avoid  the  danger  incident 
to  such  a  situation  is  negUgence  per  se/  This  statement  of  the 
doctrine  of  negligence  per  se^  made  ten  years  ago,  was  based 
upon  several  decisions  of  this  and  other  courts,  cited  in  the 
opinion  of  Justice  De  Haven^  and  the  rule  has  been  applied  in 
a  number  of  more  recent  cases  decided  here:  See  Herbert  v. 
Southern  Pac.  Co.,  121  CaL  227,  53  Pac,  661;  Bailey  v.  Market 
Street  By.  Co.,  110  Cal.  329,  42  Pac.  914;  Lee  v.  Market  Street 
By.  Co.,  135  Cal.  295,  67  Pac  765;  Green  v.  Southern  Cal.  By. 
Co.,  138  CaL  1,  70  Pac.  926;  Warren  v.  Southern  CaL  By.  Co., 
138  CaL  1,  70  Pac.  926,  and  cases  cited. 

'T[n  other  jurisdictions  the  same  doctrine  has  been  frequently 
applied  in  cases  closely  resembling  the  present  These  decisions 
have  been  cited  in  the  briefs  of  counsel,  and  it  is  unnecessary 
to  repeat  the  citations  here,  but  we  will  quote  the  language  used 
by  the  judges  in  one  or  two  instances  in  discussing  a  state  of 
facts  substantially  the  same  as  those  which  we  have  before  us.  ' 
^®  "Commenting  upon  a  case  in  which  the  injured  party  had 
looked  for  an  approacliing  train  when  some  distance  from  the 
track  and  had  then  driven  on  without  again  looking,  the  supreme 
court  of  New  Jersey  says :  If  risk  is  inherent  in  a  continuing 
state  of  things,  the  duty  to  exercise  reasonable  care  is  a  continu- 
ing obligation.  This  at  least  must  be  true,  that  a  man  is  negli- 
gent who  attempts  to  drive  across  a  railroad  line  after  listening 
and  looking  only  once  toward  a  quarter  from  which  a  train  may 
approach,  if  these  acts  of  attention  and  observation  are  per- 
formed when  the  observer  is  so  far  from  the  crossing  that  before 
he  will  reach  it  a  train  coming  from  that  quarter,  and  open  to 
his  further  attention  and  observation,  has  time  to  advance  so 
as  to  endanger  him.'  After  citing  several  decisions  to  the  same 
effect  the  court  proceeds:  'These  opinions  show  that  persons 
who  cross  railroad  tracks,  either  on  foot  or  in  vehicles,  are 
strictly  held  to  the  duty  of  careful  observation  and  attention. 
In  each  of  these  cases  the  plaintiff  was  injured  notwithstanding 
some  care  on  his  part.  In  each  case  a  judgment  of  nonsuit  was 
sustained.  In  each  case  the  defect  in  plaintiff's  cause  of  action 
was  the  same.  The  defect  was,  that  though  he  exercised  care 
at  first,  he  did  not  continue  to  be  careful,  but  became  inattentive 
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to  liis  sarrotmdings  before  he  reached  a  place  of  safety^ :  Winter 
▼.  New  York  etc.  R  K  Co.,  66  N.  J.  L.  677,  50  AtL  339. 

''In  Central  of  Georgia  Ry.  Co.  v.  Forahee,  126  Ala.  199,  27 
Sontiu  1010,  the  gupreme  court  of  Alabama  says :  It  is  equally 
dear,  on  principle  and  authority,  that  this  duty  must  be  per- 
formed at  such  time  and  place,  with  reference  to  the  particular 
situation  in  each  case  as  will  enable  the  traveler  to  accomplish 
the  purpose  the  law  has  in  view  in  its  imposition  upon  him. 
He  must  stop  so  near  to  the  track,  and  his  survey  by  sight  and 
sound  must  so  immediately  precede  his  effort  to  cross  over  it. 
as  to  preclude  the  injection  of  an  element  of  danger  from  ap- 
proaching trains  into  the  situation  between  the  time  he  stopped, 
looked,  and  listened,  and  his  attempt  to  proceed  across  the  track. 
If  he  stops  so  far  from  the  railway  as  that  a  train,  which  could 
not  be  seen  from  that  point,  could  and  does  reach  the  crossing  by 
Ifae  time  he  has  traversed  the  interrening  distance  and  gotten 
on  the  track,  he  negligently  contributes  to  the  resulting  col- 
lision and  injury,  and  the  same  *^  is  true  if,  though  he  stop  at 
tbe  track,  he  lingers  there  after  looking  and  listening,  and  delays 
crossing  until  a  train  not  in  sight  or  hearing  when  he  stopped, 
looked,  and  listened  has  come  meantime  upon  the  scene,  and 
collides  with  him  when  he  does  attempt  to  cross.' 

**The  court  of  appeals  of  New  York,  speaking  of  the  duty  of 
a  person  about  to  cross  a  railroad  track,  says :  To  be  sure,  the 
statute  requires  a  railroad  company  to  give  specified  warnings, 
but  it  neither  takes  away  a  man's  senses  nor  excuses  him  from 
using  them.  The  danger  may  be  there;  the  precaution  is  sim- 
ple. To  stop,  to  pause,  is  certainly  safe.  His  time  to  do  so  is 
before  he  puts  himself  in  the  very  road  of  casualty* :  Wilds  v. 
Hudson  Biver  R  R  Co.,  24  N.  T.  430. 

The  supreme  court  of  Minnesota  says :  *We  are  unable  to  find 
in  the  record  any  excuse  for  the  intestate's  disregard  of  his  ob- 
vious duty  to  himsdf,  to  use  his  eyesight  at  the  time  when  he 
eould  easily  have  discovered  the  danger  of  collision,  which  was 
up  to  the  very  moment  he  stepped  upon  the  main  track.  Until 
then  he  had  full  control  of  his  movements.  He  could  by  the 
slightest  move  of  his  head  toward  the  east  have  discovered  his 
hazard,  and  by  the  slightest  check  of  his  movements  have  avoided 
fte  same^:  Olson  v.  Northern  Pac.  R.  E.  Co.,  84  Minn.  258,  87 
K.  W.  843. 

**In  all  of  the  cases  from  which  the  foregoing  quotations  havo 
been  made,  and  in  many  others  cited  in  the  briefs,  the  negligence 
diarged  against  the  defendant,  and  proved  or  assumed  for  the 
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purpose  of  the  decision,  was  excessive  speed  in  the  movement 
of  trains,  or  omission  of  customary  signals  by  sounding  the 
whistle  or  ringing  the  bell — the  same  character  of  negligence, 
that  is  to  say,  which  plaintiff  contends  excused  his  wife  from 
looking  a  second  time  for  the  approach  of  the  train.  They  there- 
fore sustain  both  propositions  laid  down  by  Justice  Temple 
in  the  Herbert  case,  as  stated  above,  and  in  the  absence  of  more 
direct  authority  to  be  found  in  our  own  decisions  would  war- 
rant us  in  holding,  if  the  question  were  a  new  one,  that  a  person 
who  with  his  eyes  open  steps  upon  a  railroad  track  immediately 
in  front  of  a  moving  train,  visible  from  a  point  eight  hundred 
feet  distant  from  the  point  of  collision,  is  necessarily,  and  as 
matter  of  law,  guilty  of  contributory  negligence/' 

^^  The  foregoing  from  the  former  opinion,  in  our  judgment, 
contains  an  accurate  statement  of  the  evidence,  a  clear  consid- 
-eration  and  discussion  of  the  findings,  and  correctly  announces 
and  applies  the  doctrine  of  contributory  negligence  to  the  case 
at  bar,  from  all  of  which  it  appears  that,  while  the  defendant 
was  guilty  of  negligence,  plaintiff's  intestate  was  likewise  guilty 
of  such  contributory  negligence  as  precluded  a  recovery  by  plain- 
tiff. 

Under  such  circumstances  the  judgment  and  order  must  be 
reversed,  unless  there  is  some  other  feature  of  the  case  pre- 
sented by  the  findings  upon  which  they  can  be  sustained. 

It  is  contended  by  respondent  that  such  a  feature  exists,  and 
that  it  arises  from  a  special  finding  of  the  court — No.  7 — which 
is  as  follows :  ''As  said  train  rounded  said  curve  and  came  upon 
said  Humboldt  street,  going  at  a  high  and  dangerous  rate  of 
speed,  downhill,  no  bell  on  the  engine  thereof  being  rung,  or 
other  warning  of  its  approach  being  given,  the  engineer  in 
<;harge  of  the  engine  on  said  train  saw  said  Bessie  Green  and 
knew  that  she  was  walking  on  said  path,  and  crossing  said 
Humboldt  street,  ahead  of  said  train,  and  that  she  gave  no 
evidence  of  knowledge  of  the  approach  of  the  train.  That,  not- 
withstanding such  facts,  said  engineer  did  not  slacken  or  lessen 
the  speed  of  said  train,  or  attempt  to  give  said  Bessie  Green 
warning  of  its  approach.  That  as,  and  just  after  said  train 
crossed  said  Avenue  23,  going  toward  said  Bessie  Green,  and  ak 
such  high  rate  of  speed,  said  engineer  still  saw  said  Bessie  Green, 
and  still  saw  and  knew  she  was  advancing  upon  said  track,  and 
that  she  still  gave  no  evidence  of  knowledge  of  the  approach 
of  said  train,  but  said  engineer  still  did  not  lessen  the  speed 
of  said  train,  or  blow  a  whistle  or  ring  a  bell,  or  give  other  warn- 
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fng  of  the  approach  of  said  train,  nor  was  any  given  tintil  the 
train  was  within  ten  or  fifteen  feet  of  the  point  of  the  accident 
That  said  engineer  could  have  stopped  said  train  at  any  time 
within  two  hundred  feet  after  starting  to  do  so.  That  when 
within  ten  or  fifteen  feet  from  the  place  of  such  accident  the  en- 
gineer blew  the  whistle,  applied  the  air-hrakes,  and  reversed 
the  engine^  and  did  all  in  his  power  with  the  appliances  he  had 
to  stop  the  train,  and  the  fireman  rang  the  bell.*^ 

Bespondent's  contention  is,  that  while  the  general  rule  may 
be,  that  one  cannot  recover  where  his  neglect  contributed 
**  proximately  and  directly  to  the  accident,  yet  this  rule  is  sub- 
ject to  the  exception  that  where  a  defendant,  discovering  that 
a  party  has  placed  himself  in  a  place  of  danger  or  peril,  refuses 
or  fails  to  do  some  act  within  his  power  which  would  have  pre- 
vented or  avoided  the  accident,  then  the  defendant  will  be  liable, 
notwithstanding  the  neglect  of  the  plaintiff  may  have  contrib- 
uted to  the  injury,  and  contends  that  this  finding  presents  such 
a  condition  as  calls  for  the  application  of  the  exception  to  the 
general  rule  in  the  case  at  bar. 

There  is  no  question  but  that  this  exception  to  the  general 
rule  exists,  and  is  usually  extended  to  that  limited  class  of  cases 
where  the  failure  to  avoid  the  injury  after  discovery  of  the  dan- 
ger to  plaintiff  amounts  to  gross  neglect  and  approaches  actual 
wantonness  on  the  part  of  the  defendant.  The  rule  on  this  sub- 
ject is  tersely  and  clearly  stated  in  Shearman  and  Bedfield  on 
Ne<rligence,  section  99,  as  follows:  "It  is  now  perfectly  well 
settled  that  the  plaintiff  may  recover  damages  for  an  injury 
caused  by  defendant's  neglect,  notwithstanding  the  plaintiff's 
own  negligence  exposed  him  to  the  risk  of  injury,  if  such  injury 
was  more  immediately  caused  by  defendant's  omission,  after 
becoming  aware  of  plaintiff's  danger,  to  use  ordinary  care  for 
the  purpose  of  avoiding  injury  to  him.*' 

It  applies  in  cases  where  the  defendant,  knowing  of  plain- 
tiff's danger,  and  that  it  is  obvious  that  he  cannot  extricate  him- 
self from  it)  fails  to  do  so  something  which  it  is  in  his  power 
to  do  to  avoid  the  injury.  It  has  no  application,  however,  to 
a  case  where  both  parties  are  guilty  of  concurrent  acts  of  negli- 
gence, each  of  which,  at  the  very  time  when  the  accident  occurs, 
contributes  to  it. 

This  whole  subject  is  fully  discussed  in  Holmes  v.  South 
Pacific  Coast  By.  Co.,  97  Cal.  169,  31  Pac.  835,  where  the  plain- 
tiff, walking  up  and  down  the  defendant's  track  at  a  station 
while  waiting  for  an  approaching  train,  negligently  remained 
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on  the  trade  and  was  struck  by  the  locomotive.  In  tli 
dieciusing  the  liability  of  the  defendant,  notwithstand 
plaintiff's  oontribntory  negligence,  this  coxirt  quotes 
ingly  the  language  of  the  supreme  court  of  Maine  in 
V.  MeGlinchy,  68  Me.  562,  as  follows:  'TBut  in  cases 
within  the  foregoing  description,  where  the  n^ligent  aci 
parties  are  distinct  and  independent  of  each  other,  the  a< 
the  plaintiff  preceding  that  of  the  defendant,  it  is  coi 
that  the  pl&intiff^s  conduct  does  not  contribute  to  proc 
injury,  if,  notwithstanding  his  negligence,  the  injury  coi 
been  avoided  by  the  use  of  ordinary  care  at  the  time  by 
fendant.  This  rule  applies  usually  in  cases  where  the  | 
or  his  property,  is  in  some  positi(m  of  danger  from  a  thi 
contact  with  some  agency  under  the  control  of  def endai 
the  plaintiff  cannot,  and  the  defendant  can,  prevent 
jury.  ....  But  this  principle  cannot  govern  where  b< 
ties  are  contemporaneously  and  actively  in  fault,  and 
mutual  carelessness  an  injury  ensues  to  one  or  both  oi 
And,  after  quoting  thus  far  from  that  decision,  our  coi 
proceeds :  **This,  we  think,  may  be  regarded  as  a  corre 
ment  of  the  law  upon  this  point,  and  as  furnishing  a  c! 
definite  rule  by  which  to  determine  in  any  case  whethe 
the  negligence  of  the  person  injured  may  be  said,  in 
sense,  to  have  contributed  to  such  injury;  and  when  v 
this  rule  to  the  ease  here,  it  is  at  once  seen  that,  even  if  i 
be  conceded  that  there  was  negligence  upon  the  pari 
defendant  in  its  management  of  the  train  at  the  time  of 
preceding  tiie  accident,  still  the  plaintiff  would  not  be 
to  recover,  as  such  accident  coul*  not  Kave  occurred 
the  concurrent  and  active  negligence  of  the  deceasec 
time.  The  defendant  was  not  the  only  one  who  could  h 
vented  the  accident,  but,  on  the  contrary,  if  the  decei 
himself  used  ordinary  care  at  the  time,  he  could  not 
have  been  harmed  by  defendant's  locomotive,  which  i 
fined  to  the  narrow  track  upon  which  it  ran.  Up  to 
moment  that  he  was  struck  by  the  engine,  it  was  wi 
power  to  escape  the  injury  which  he  received  by  simplj 
to  a  place  of  safety  upon  the  sidewalk,  and  he  won 
realized  the  necessity  for  such  action  on  his  part  but  f oi 
negligence  at  the  time  in  not  looking  or  listening  f  oi 
proach  of  the  train.*' 
The  general  rule  and  the  exception  are  fur&er  fully  i 
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by  Jurtioe  Angellotti  in  the  reoent  caae  of  Harringtoii  t.  Lot 
Angeles  By.  Co.,  140  CbL  5H  ^B  Am.  St  Bep.  85,  74  Pac.  1& 

In  the  case  at  bar,  however,  giving  the  respondent  the  futt 
benefit  of  any  favorable  deduction  which  can  be  made  from 
^^  the  qnoted  finding,  still  it  does  not  present  any  condition  to 
which  the  exception  to  the  general  mle  can  apply. 

All  that  this  finding  in  effect  declares  is^  that  the  def endanl 
was  goilty  of  negligence  in  failing  to  give  the  nsnal  wunings 
£nd  running  its  train  at  an  excessive  rate  of  speed;  that  ths 
engineer  saw  Bessie  Green  approaching  the  track  along  a  path 
which  crossed  it;  that  she  gave  no  evidence  of  knowledge  of  the 
approach  of  the  train;  and  that,  notwithstanding  sudi  fact^  the 
engineer  did  not  sladcen  or  lesaon  the  speed  ctf  the  train,  or 
attempt  to  give  said  Bessie  Oreen  warning  of  his  approach. 

But  during  all  this  time,  it  will  be  observed,  Bessie  Oreen 
was  in  a  position  of  absolute  safety;  she  was  not  upon  the  de- 
fendant's track,  but  walking  upon  the  pathway  approaching 
it  There  was  no&ing  to  indicate  to  the  ^gineer  that  she 
would  leave  that  place  of  safety  and  put  herself  in  one  of 
danger.  The  mere  fact  that  she  gave  no  evidence  of  a 
knowledge  of  the  approach  of  the  train  while  walking  along 
the  pathway  toward  the  track  did  not  indicate  to  the  engineer 
that  she  vras  about  to  place  herself  in  a  position  of  peril.  It  is 
a  matter  of  common  observation  that  thousands  of  people 
daily  cross  in  front  of  trains  and  approach  crossings  for  that 
purpose,  without  giving  any  indication  that  they  are  aware 
of  the  coming  of  the  train.  They  proceed,  determining  for 
themselves  whether  they  have  sufficient  time  to  make  the  cross- 
ing safely  or  not,  solicitous  only  for  their  personal  safety,  and 
giving  no  indication  to  the  engineer  whether  they  will  hazard 
the  risk  of  crossing,  or  pause  until  the  train  passes  by,  or  in  any 
manner  indicating  that  they  are  aware  of  the  approach  of  the 
train,  or  are  concerned  about  it 

And  as  to  this  quoted  finding  there  is  nothing  in  it  to  in- 
dicate that  as  far  as  the  engineer  knew  or  could  have  known, 
Bessie  Green  might  not  have  been  perfectly  well  aware  of  the 
approach  of  the  train  and  still  have  given  no  indication  or  mani- 
festation of  that  knowledge.  The  law  cast  upon  her  the  duty 
of  looking  to  see,  when  approaching  the  point  of  danger< 
whether  there  was  a  train  in  sight  which  might  prevent  her 
crossing  the  track;  in  safety,  and  the  engineer  had  a  right  to  as- 
sume that  she  had  taken  the  precaution  which  the  law  required 
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to  insure  her  own  safety,  was  aware  of  the  situation,  **  and  be- 
ing in  a  place  of  safety  would  remain  there  and  not  pass  to 
a  point  of  danger. 

And  unless  it  can  be  said  as  a  matter  of  law  that  it  is  the 
duty  of  an  engineer  to  check  his  train  when  he  sees  one  ap- 
proaching a  track  and  giving  no  indication  of  knowledge  of 
the  coming  train,  then  this  finding  amounts  simply  to  a  finding 
that  the  engineer  was  negligent,  which,  of  course,  is  conceded 
in  the  case. 

This  is  not,  however,  the  negligence  which  we  are  now  dis- 
cussing, and  for  which  the  defendant  is  claimed  to  be  liable. 
Its  liability  is  for  negligence  after  the  engineer  had  discovered 
that  Bessie  Oreen  had  placed  herself  in  a  position  of  actual 
danger. 

During  all  the  time  that  she  was  approaching  along  the  path- 
way to  the  crossing  she  was  in  a  position  of  absolute  safety, 
and  there  is  no  rule  of  law  which  charged  the  engineer  with 
knowledge  that  she  was  about  to  change  her  position  of  safety 
for  one  of  peril.  On  the  contrary,  the  engineer  had  a  right  to 
assume  that  she  was  in  possession  of  her  faculties  and  would  re- 
tain her  place  of  safety,  and  not  recklessly  expose  herself  to 
danger.  To  hold  that  the  engineer,  because  she  gave  no  in- 
dication of  knowledge  of  the  approach  of  the  train  was  bound 
to  assume  that  she  would  heedlessly  leave  a  place  of  safety,  put 
herself  upon  the  track,  and  endanger  her  life,  would  be  to 
re\ise  the  rule  which,  as  far  as  we  are  advised,  is  universal  in 
all  jurisdictions,  and  certainly  is  the  rule  in  this  state,  that 
where  an  engineer  sees  a  person  approaching  a  track  he  has  tlie 
right  to  presume  that  the  person  is  in  possession  of  his  ordinary 
faculties,  alert  to  the  danger  which  may  ensue  from  passing 
trains,  that  he  will  not  attempt  to  cross  in  view  of  the  train, 
and  is  therefore  not  required  to  check  the  speed  of  the  train  to 
to  enable  him  to  cross  in  front  of  it,  or  to  ascertain  whether 
he  is  about  to  do  so. 

In  Green  v.  Southern  Pac.  Co.,  122  Cal.  566,  65  Pac.  579, 
an  action  brought  to  recover  damages  for  the  death  of  the  hus- 
band killed  at  a  crossing,  this  court  says :  ^TTnless  the  defendant 
knew,  or  had  reason  to  believe,  that  the  deceased  was  from  some 
cause  not  possessed  of  the  ordinary  ability  to  care  for  himself, 
it  had  the  right  to  presume  that  he  possessed  such  ability  and 
would  take  the  ordinary  precautions  to  protect  '**  himself  from 
injury^^:  See,  also.  Holmes  v.  South  Pac.  Coast  By.  Co.,  97 
Cal.  161,  31  Pac.  834. 
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And  the  general  rule  npon  this  subject  is  clearly  expressed 
in  Olfion  V.  NorUiem  Pac.  B.  R.  Co.,  84  Minn.  258,  87  N.  W. 
843,  heretofore  referred  to.  That  was  a  case  where  the  deceasea 
was  killed  in  attempting  to  cross  a  railroad  track,  and  the  court 
in  its  decision  comments  on  the  facts  and  declares  the  rule  of 
law  applicable  to  them.  It  says :  ''We  are  unable  to  find  in  the 
record  any  excuse  for  intestate's  disregard  of  his  obvious  duty 
to  himself  to  use  his  eyesight  at  the  time  when  he  could  easily 
have  discovered  the  danger  of  collision,  which  was  up  to  the 
very  moment  he  stepped  upon  the  main  track. 

"Until  then  he  had  full  control  of  his  movements.     He  could,, 
by  the  slightest  movement  of  his  head  toward  the  east,  have 
discovered  his  hazard,  and  by  the  slightest  check  of  his  move- 
ments have  avoided  the  same.     Under  such  circumstances  his 
obvious  want  of  care  must  preclude  a  recovery  in  this  case. 
....  PlaintiflE  strenuously  urges  that,  notwithstanding  plain- 
tiffs intestate  may  have  been  negligent,  yet  the  servants  in 
control  of  the  engine  of  the  freight  train  could,  with  ordinary 
care,  have  discovered  his  danger,  and  their  failure  to  ring  the 
bell,  or  make  some  effort  to  avoid  the  accident,  after  they  could 
have  seen  intestate,  authorizes  the  submission  of  the  case,  not- 
withstanding such   contributory   negligence.    We   are  unable 
to  adopt  this  view.    The  reasonable  presumption  that  due  care 
will  be  exercised  by  all  persons  in  mutual  relation  when  care 
is  required  is  not  a  partial  or  one-sided  doctrine,  but  applies 
to  each  alike.    It  seems  clear  to  us  that  while  the  intestate 
might  have  the  right  to  say  that  all  signals  should  be  observed 
by  the  defendants  servants  in  the  exercise  of  ordinary  care  by 
such,  the  latter  would  also  have  the  right  to  indulge  in  the  same 
presumption  with  reference  to  the  conduct  of  the  unfortunate 
man  who  was  deprived  of  his  life  by  his  own  negligence,  and 
presume  that  he  would  do  his  duty  likewise.     The  engineer 
could  not  be  held  to  suppose  absolutely,  as  a  matter  of  law,  that 
a  young  man  of  good  intelligence,  with  average  faculties,  before 
going  on  a  railway  crossing,  would  keep  his  head  turned  away 
from  the  direction  in  which  a  train  might  be  approaching,  when 
the  slightest  glance  of  the  eye,  even  at  the  last  moment,  would 
apprise  him  of  the  danger,  or  the  checking  of  his  movements^ 
upon  *•  the  plainest  dictates  of  common  prudence,  would  have 
protected  hirn  from  injury.'* 

In  the  case  of  Gahagan  v.  Boston  etc.  B.  B.  Co.,  70  N".  H, 
441,  50  Atl.  846,  65  L.  B.  A.  426,  which  was  likevrise  an  action 
ifor  injuries  received  at  a  crossing,  the  court,  discussing  the 
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reciprocal  duties  of  pedeetriaiiB  and  railroad  trains^  uses  the 
following  language :  ''In  the  present  case  liiere  is  evidence  that 
when  the  plaintiff  was  first  seen  by  the  engineer  the  collision 
could  have  been  prevented.  If  the  engineer  knew,  or  ought  to 
have  known,  then  that  the  plaintiff  would  be  upon  the  crossing 
when  the  train  reached  it,  and  could  have  avoided  the  collision, 
his  failure  to  do  so  is  the  proximate  cause  of  the  injury.  As 
tliere  was  evidence  that  the  collision  might  have  been  prevented 
by  him,  the  sole  remaining  question  is  whether,  upon  the  evi- 
dence, reasonable  men  might  find  the  engineer  ought  then  to 
liave  foreseen  the  plaintiff's  negligence.  The  bare  fact  that 
the  plaintiff  was  seen  approaching  the  track  is  not  sufBcient 
to  authorize  such  a  finding.  If  it  were,  the  rule  heretofore  laid 
down,  and  found  to  be  approved  by  the  authorities  and  the  rea- 
son of  the  case,  that  it  is  the  duty  of  the  highway  traveler  to 
stop  and  allow  the  train  to  pass,  would  be  reversed.  It  would 
then  become  the  duty  of  the  Irain  to  stop  and  wait  for  flie 
person  on  foot  to  go  by.  This  would  be  imreasonable,  impracti- 
cable^ and  put  an  end  to  the  modem  system  of  rapid  trans- 
portation demanded  by  the  public,  and  to  effectuate  which  rail- 
roads are  authorized  by  the  state.  The  company's  servant  may 
ordinarily  presume  that  a  person  apparently  of  full  age  and 
capacity,  who  is  walking  upon  the  track  at  some  distance  before 
the  engine,  will  leave  it  in  time  to  save  himself  from  harm,  or, 
if  approaching  the  track,  that  he  will  stop  if  it  becomes  danger- 
ous for  him  to  cross  iV*  To  the  like  effect  we  assign  a  few 
other  authorities:  Beach  on  Contributory  Negligence,  sec.  394; 
Cleveland  etc  By.  Co.  v.  MUler,  149  Ini  490,  49  N.  E.  445; 
Guyer  v.  Missouri  Pac.  Ey.  Co.,  174  Mo.  344,  73  S.  W.  684; 
Kirtley  v.  Chicago  etc.  Ry.  Co.,  65  Fed.  386;  Boyd  v.  Wabash 
Western  Ey.  Co.,  105  Mo.  371,  16  S.  W.  909;  Smith  v.  Norfolk 
etc.  Ey.  Co.,  114  N.  C.  728,  19  S.  E.  863,  25  L.  S.  A.  287; 
McNab  V.  United  Ey.  etc.  Co.,  94  Md.  719,  51  Atl.  421;  Rider 
V.  Syracuse  etc.  Trans.  Co.,  171  N.  Y.  139,  63  N.  E.  836,  58 
L.  R.  A.  125 ;  Jackson  v.  Kansas  City  etc.  Ry.  Co.,  157  Mo.  621, 
80  Am.  St  Rep.  650,  58  S.  W.  32. 

As  the  authorities  thus  declare  that  the  engineer  had  a  right 
^''  to  assume  (as  the  court  in  this  case  found  the  fact  to  be) 
that  Bessie  Green  was  in  the  full  possession  of  her  natural 
faculties,  and  to  further  assume  that  as  she  was  in  a  place  of 
safety  on  the  path  she  would  not  expose  herself  to  the  danger 
of  attempting  to  cross  the  track,  the  question  arises.  When  did 
Bessie  Green  placed  herself  in  a  position  of  danger,  and  when 
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fihe  80  placed  herself  did  the  plaintiff's  employes  exercise  every 
effort  to  prevent  injury  to  her?  This  question  is  answered 
both  by  the  evidence  and  the  findings.  In  the  case  at  bar,  as 
in  the  Minnesota  case  above  quoted,  it  is  apparent  that  Bessie 
Green  was  guilty  of  no  contributory  n^ligence  up  to  the  moment 
when  she  stepped  upon  the  defendant's  track  in  practically  the 
actual  presence  of  the  approaching  train.  Until  then  she  was 
in  perfect  safety,  and,  as  said  in  the  Minnesota  case,  ^^until  then 
[which  was  to  the  very  moment  he  stepped  upon  the  main  track] 
he  had  full  control  of  his  movements.  He  could  by  the  slightest 
movement  of  his  head  toward  the  east  have  discovered  his  haz- 
ardy  and  by  the  slightest  check  of  his  movements  have  avoided 
the  same.'' 

Having  then  placed  herself  in  a  position  of  peril  only  from 
the  moment  she  stepped  from  the  pathway  to  the  track,  did 
the  defendant's  engineer,  when  her  peril  thus  arose,  have  a 
dear  opportunity  of  avoiding  injuring  her,  and  did  he  fail 
to  do  so?  We  are  satisfied  that  this  inquiry  must  be  answered 
in  the  negative,  and  that  this  conclusion  is  irresistible  when  ' 
we  consider  the  finding  above  quoted — special  finding  No.  7 — 
in  connection  with  another  special  finding — ^No.  6. 

This  last  finding  is,  ^'That  just  as  Bessie  Qreen  stepped 
upon  defendant's  track  to  cross  the  same,  going  as  above  de- 
scribed, she  was  struck  by  the  engine  of  defendant's  train,  run- 
ning down  and  along  said  track.^ 

It  is  apparent  from  the  quoted  finding.  No.  7,  that  from 
the  moment  the  engineer  discovered  that  Bessie  Oreen  was 
about  to  pass  from  the  footway  onto  the  track — ^f rom  her  place 
of  safety  to  one  of  peril — ^he  did  all  in  his  power  to  avert  the 
accident,  because  it  is  expressly  found,  '^that  when  within  ten 
or  fifteen  feet  from  the  place  of  such  atxjident  the  engineer 
blew  the  whistle,  applied  the  air-brakes  and  reversed  the  engine, 
and  did  all  in  his  power,  with  the  appliances  he  had  to  stop  the 
train,  and  the  fireman  rang  the  bell." 

^^  Now,  taking  these  findings  together,  it  is  quite  clear  that 
Bessie  Oreen  was  guilty  of  contributory  negligence  in  stepping 
from  a  point  of  safety  to  one  of  danger  in  the  presence  of 
the  train,  and  without  taking  any  of  the  ordinary  precautions 
which  the  law  cast  upon  her  in  her  situation;  that  she  was 
only  placed  in  such  peril  at  the  moment  when  she  stepped 
from  her  point  of  safety  upon  the  pathway  to  the  track;  and 
that  from  the  instant  when  she  placed  herself  in  that  situation 
of  peril,  the  defendant's  employes  did  all  in  their  power  to 
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avert  the  accident^  but  without  avail.    This  was  all   the 
required  of  them. 

As,  then,  the  special  finding  relied  on  by  respondent  is 
availing,  considered  in  connection  with  the  other  findings 
take  the  case  from  the  operation  of  the  general  rule,  that 
tributory  negligence  will  defeat  a  right  of  recovery,  and  i 
appears  that  the  proximate  cause  of  the  death  of  Bessie  G 
was  her  own  contributory  negligence,  the  judgment  in  favo 
the  plaintiff  cannot  be  sustained,  and  it,  together  with 
order  denying  defendant's  motion  for  a  new  trials  are  revei 
and  the  cause  remanded. 

McFarland,  J.,  and  Henshaw,  J.,  concurred, 

ANGELLOTTI,  J.,  concurring.  I  concur.  Further  < 
sideration  of  the  second  question  discussed  in  the  foreg< 
opinion — ^viz.,  the  question  as  to  the  liability  of  the  defend 
notwithstanding  the  contributory  negligence  of  the  decease 
has  forced  me  to  the  conclusion  that  the  case  is  not  brough 
the  findings  within  the  exception  to  the  general  rule  that  coi 
butory  negligence  of  the  injured  person  will  bar  a  recovery, 
views  upon  this  general  question  are  fully  set  forth  in  the  opii 
in  Harrington  v.  Los  Angeles  Ey.  Co.,  140  Cal.  614,  98  - 
St.  Rep.  85,  74  Pac.  15. 

Shaw,  J.,  concurred  with  Angellotti,  J. 

BEATTY,  C.  J.,  dissenting.  I  dissent.  This  case  cannoi 
distinguished  on  tiie  facts  from  Lee  v.  Market  Street  Ry. 
135  Cal.  295,  67  Pac.  765.  If  the  judgment  in  that  case 
founded  upon  a  proper  application  of  the  doctrine  of  "last  c 
opportunity  to  avoid  the  injury,*'  the  judgment  in  this  i 
should  *®  be  affirmed.  In  my  opinion  delivered  upon 
former  hearing,  in  commenting  upon  the  facts  quoted  in 
foregoing  opinion  of  the  court,  I  expressed  the  views  to  wl 
I  still  adhere,  as  follows: 

"The  rule  of  law  applicable  to  the  facts  thus  found 
settled  by  a  series  of  decisions  of  this  court.  In  the  n 
recent  of  these  cases  (Lee  v.  Market  Street  Ry.  Co.,  135  < 
295,  67  Pac.  765),  it  is  briefly  stated  as  follows:  'One  ha\ 
an  opportunity  by  the  exercise  of  proper  care  to  avoid  injur 
another  must  do  so,  notwithstanding  the  latter  has  placed  h 
self  in  a  position  of  danger  by  his  own  negligence.'  Tliii 
almost  a  literal  quotation  from  Justice  Van  Fleet's  opinioE 
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Fox  V.  Oakland  Cons.  St.  By.,  118  Cal.  62,  62  Am.  St.  Eep. 
216,  50  Pac.  27,  where  in  support  of  the  rule  a  number  of  cases 
are  cited  from  our  own  reports,  including  Esrey  v.  Southern 
Pac.  Co.,  103  CaL  643,  37  Pac  601,  in  which  case  the  rule  is 
thus  stated:  'He  who  last  has  a  clear  opportunity  of  avoiding 
the  accident  by  the  exercise  of  proper  care  to  avoid  injuring 
another  must  do  so.' 

'*In  section  99  of  Shearman  and  Eedfield  on  Negligence  it 
is  said:  It  is  now  perfectly  well  settled  that  the  plaintiff  may 
recover  damages  for  an  injury  caused  by  the  defendants  negli- 
gence, notwithstanding  the  plaintiff's  own  negligence  exposed 
him  to  the  risk  of  injury,  if  such  injury  was  more  immediately 
caused  by  the  defendant's  omission  after  becoming  aware  of 
plaintiff's  danger  to  use  ordinary  care  for  the  purpose  of  avoid- 
ing injury  to  him.' 

**This  proposition  is  further  amplified  in  the  section  cited, 
and  the  text  is  supported  by  a  long  array  of  decided  cases: 
See,  also,  Cooley  on  Torts,  674. 

'Tlie  essence  of  the  doctrine  seems  to  be,  that  contributory 
negligence  of  the  plaintiff  is  not  a  defense  in  actions  of  this 
character,  unless  it  is  the  proximate  cause  of  the  injury,  and 
it  is  not  such  proximate  cause  when  the  defendant,  after 
becoming  aware  of  the  danger  plaintiff  is  in,  or  is  evidently 
about  to  place  himself  in,  could  avert  the  consequence  by  the 
exercise  of  reasonable  care.  This  sound  and  wholesome  doctrine 
applies  even  in  cases  where  no  previous  negligence  on  the  part 
of  the  defendant  has  contributed  to  lull  the  plaintiff  into  a 
false  security,  and,  a  fortiori,  it  would  have  controlling  force 
in  a  case  like  the  present,  where,  as  found  by  *^  the  court, 
the  defendant  was  moving  its  train  at  an  excessive  and  danger- 
ous speed  along  a  street  of  the  city  of  Los  Angeles  without  sound- 
ing bell  or  whistle  and  without  the  use  of  steam.  According 
to  the  finding  of  the  court,  the  engineer  became  aware  of  the  dan- 
ger into  which  plaintiff's  wife  was  running,  and  might  easily  have 
avoided  the  collision  by  slackening  the  speed  of  the  train  or  by 
warning  her  of  her  danger  by  giving  the  signals  which,  under 
the  law,  it  was  his  duty  to  give." 

VAN  DYKE,  J.,  dissenting.  I  dissent,  on  the  grounds  stated 
in  the  foregoing  opinion  of  the  chief  justice. 

For  Recent  DeciHan*  upon  the  question  involved  in  the  principal 
ease,  see  McDermott  v.  Boston  Elevated  By.  Co.,  184  Mass.  126,  100 
Am.  St.  Bep.  548,  68  N.  £.  34;  Mitchell  v.  Illinois  Gent.  B.  B.  Co., 
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110  Ala.  630,  98  Am.  St.  Bep.  472,  34  South.  714;  Harrington  ▼.  Los 
Angelei  By.  Co.,  140  Cal.  514,  98  Am.  St.  Bep.  85,  74  Pac.  15;  Pass- 
man V.  West  Jersey  etc.  B.  B.  Co.,  08  N.  J.  L  719,  96  Am.  St.  Bep. 
673,  54  Atl.  809,  61  L.  B.  A.  609;  Kintep  v.  Pennsylvania  B.  B.  Co., 
204  Pa.  St.  497,  93  Am.  St.  Bepw  795,  54  AtL  276;  Day  ▼.  Boston  etc  B. 
B.  Co.,  96  Me.  207,  90  Am.  St.  Bep.  335,  52  Atl.  771;  Cleveland  etc.  By. 
Co.  V.  Workman,  66  Ohio  St.  509,  90  Am.  St.  Bep.  602,  64  N.  E.  582. 


DI  NOLA  V.  ALLISON. 
[143  CaL  106,  76  Pac.  976.] 

JUDaMElTT  as  Evidence  Pending  Appeal— If  a  defendant 
appeals  from  a  judgment  before  a  sheriff's  deed  is  made  to  the  plain- 
tiff, or  a  sale  made  by  him  to  a  third  person,  the  effect  of  the  judg- 
ment as  evidence  of  the  matters  determined  by  it  is  suspended,  even 
though  its  execution  is  not  stayed,     (p.  88.) 

JUDGMEKT— Beversal  as  Affecting  Judicial  Sale.— If  a  mort- 
gagee purchases  the  land  at  foreclosure,  and  sells  it  pending  an  ap- 
peal taken  without  a  stay  of  execution,  the  title  of  his  grantee,  who 
is  chargeable  with  notice  of  the  defeasible  title  of  his  grantor,  is 
defeated  by  a  reversal  of  the  judgment,     (p.  89.) 

JUDGMENT— Reversal  as  Affecting  Judicial  Salew— The  rights 
of  one  whose  property  has  been  sold  under  a  judgment  subsequently 
reversed,  do  not  depend,  in  California,  upon  section  957  of  the  Code  of 
Civil  Procedure.  That  section  is  not  restrictive  of  his  rights,  but  is 
a  remedial  statute  to  be  liberally  construed,     (p.  89.) 

JUDGMENT-— Beversal  and  Bestltntlon. — ^Where  a  mortgagee 
purchases  the  land  at  foreclosure,  and  sells  it  pending  appeal,  his 
vendee  cannot,  on  the  reversal  of  the  judgment,  invoke  the  protection 
of  section  957  of  the  California  Code  of  Civil  Procedure,  which  au- 
thorizes the  court  to  make  restitution  so  far  as  is  consistent  with  the 
protection  of  a  purchaser  "at  a  sale  ordered  by  the  judgment."  (p. 
90.) 

JUDGMENT— Beversal  and  Bestitntion.- If  a  mortgagee  pur- 
chases the  land  at  foreclosure,  and  sells  it  pendincr  appeal,  the  re- 
versal of  the  judgment  restores  the  mortgagor  to  his  original  estate, 
and  he  does  not  need  an  order  of  restitution  to  enable  him  to  assert 
his  right  thereto.  Before  the  purchaser  from  the  mortgagee  can  have 
his  title  quieted,  he  must  establish  a  title  in  himself  superior  to  that 
of  the  mortgagor,     (p.  90.) 

NEW  TBIAIi — Snflcieincy  of  Statement. — An  objection  that 
the  statement  on  motion  for  a  new  trial  does  not  sufficiently  specify 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the 
decision,  will  be  overruled  when  it  is  stated  therein:  "The  foresroing 
constitutes  substantially  all  the  evidence  given  upon  the  triaL'^ 
(p.  910 

Naphthaly,  Freidenrich  &  Ackennan,  Thomas  B.  Dozier  and 
H.  M.  Baretow,  for  the  appellant 

Charles  W.  Slack  and  Joseph  E.  Barry,  for  the  respondent 
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*«•  HAKEISON,  C.  Action  to  quiet  title.  PlaintiflPB 
title  is  derived  as  follows:  In  1892  the  defendants,  D.  E. 
Allison,  B.  R  Sackett,  and  James  Barron,  were  the  owners  of 
the  land  described  in  the  complaint^  and  executed  a  mortgage 
thereon  to  Charles  and  Benjamin  Golinsky.  In  1893  the  Oolin- 
skys  brought  an  action  for  the  foreclosure  of  this  mortgage,  in 
which  they  obtained  judgment  January  6,  1896,  directing  o 
sale  of  the  lands  in  satisfaction  of  the  mortgage  debt.  Under 
this  judgment  the  land  was  sold  August  24,  1896,  to  the  plain- 
tiffs in  tiie  action,  and  on  March  3^  1896,  they  received  a  deed 
therefor  from  the  officer  who  made  the  sale,  and  on  March  24, 
1896,  they  conveyed  the  land  to  the  plaintiff  herein.  September 
18,  1896,  the  defendants  in  the  action  appealed  from  the  judg- 
ment, without  giving  any  bond  staying  its  execution,  and  on 
October  7,  1896,  the  judgment  was  reversed  by  this  court: 
Golinsky  v.  Allison,  114  Cal.  468,  46  Pac.  296.  The  plaintiff 
brought  this  action  March  19,  1897.  Judgment  was  rendered 
in  his  favor,  from  which  and  from  an  order  denying  a  new  trial 
the  present  appeal  has  been  taken. 

i<»  The  question  presented  by  the  appeal  is  whether  the  title 
taken  by  the  plaintiff  under  the  conveyance  from  the  Golinskys 
was  defeated  by  a  reversal  of  the  judgment  under  which  their 
title  was  derived.  It  is  contended  by  the  appellant  that  at  the 
time  of  the  sale  under  the  judgment  the  Golinskys  took  only  a 
defeasible  title  to  the  land  purchased  by  them,  and  that  the  effect 
of  the  reversal  of  the  judgment  was  to  set  aside  and  vacate  the 
sale;  and  that  as  they  could  not  transfer  to  the  plaintiff  any 
greater  interest  than  they  themselves  had,  the  title  taken  by  him 
under  the  deed  from  them  was  also  defeated.  The  respondent, 
on  the  other  hand,  contends  that  where  the  plaintiff  purchases 
the  defendant's  property  at  a  sale  had  under  his  own  judgment, 
and,  while  the  judgment  is  unreversed  conveys  it  to  a  third  per- 
son, the  title  of  his  grantee  will  not  be  affected  by  a  subsequent 
reversal  of  the  judgment;  and  in  support  of  this  proposition 
he  relies  upon  section  957  of  the  Code  of  Civil  Procedure,  and 
has  also  cited  several  cases  from  other  jurisdictions. 

The  rule  is  unquestioned  that  if  a  stranger  to  the  action  pur- 
chases the  defendant's  property  at  the  execution  sale,  his  title 
thereto  will  not  be  affected  by  a  subsequfent  reversal  of  the  judg- 
ment (Freeman  on  Executions,  sec.  347) ;  the  chief  ground 
therefor  being  that  given  in  Manning's  Case,  8  Coke,  96,  that 
otherwise  he  would  lose  both  his  money  and  the  land,  and  there 
would  be  no  inducement  to  purchase  at  judicial  sales.    If  the 
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purchase  is  made  by  the  plaintiflE  in  the  action,  under  the  great 
weight  of  authority,  his  title  will  be  defeated  T>y  a  subsequent 
reversal  of  the  judgment.  This  rule  was  adopted  in  this  state 
in  Reynolds  v.  Harris,  14  Cal.  667,  76  Am.  Dec.  459.  Whether 
the  reversal  of  the  judgment  will  affect  the  title  of  the  grantee 
of  the  plaintiff  who  has  thus  purchased  the  land  has  been  dif- 
ferently decided  in  different  jurisdictions;  in  some  by  reason 
of  statutory  provisions,  and  in  others  depending  upon  the  man- 
ner in  which  the  question  has  been  presented.  In  those  juris- 
dictions in  which  it  is  held  that  the  title  of  the  plaintiff  himself, 
who  becomes  the  purchaser,  is  not  affected  by  a  reversal  of  the 
judgment,  the  courts  necessarily  hold  that  the  title  of  his  grantee 
will  not  be  affected,  and  the  cases  cited  therefrom  (Parker  v. 
Anderson,  5  T.  B.  **^  Mon.  446,  and  Bickerstaff  v.  Bellinger, 
1  Murph.  (5  N.  C.)  272)  need  not  be  considered*  In  Nebraska 
it  is  provided  by  section  608  of  the  Code  of  Civil  Procedure  of 
that  state  that  the  reversal  of  a  judgment  ''shall  not  defeat  or 
affect  the  title  of  a  purchaser*'  of  land  theretofore  sold  in  satis- 
faction of  such  judgment,  and  in  the  case  of  McAusland  v. 
Pundt,  1  Neb.  211,  93  Am.  Dec.  358,  cited  by  the  respondent, 
the  court  invokes  that  provision  in  support  of  its  decision.  In 
some  of  the  cases  cited  on  behalf  of  the  respondent  the  court  has 
discussed  and  stated  the  general  rules  applicable  to  the  title  of 
property  purchased  under  a  judgment  which  is  subsequently 
reversed,  and  the  rule  thus  stated  has  been  followed  in  those 
states,  without  any  discussion  of  the  principles  upon  which  the 
rule  is  based,  as  authority  in  cases  where  the  facts  were  widely 
different.  For  example,  in  McJilton  v.  Love,  13  111.  486,  64  Am. 
Dec.  449,  which  is  referred  to  in  subsequent  cases  in  that  state 
as  the  authority  for  their  decision,  the  court  says  in  its  opinion : 
"The  rights  of  third  persons  are  not  affected  by  the  reversal." 
This  expression  was  purely  obiter,  for  the  court  held  that  Mc- 
Jilton was  not  a  "third  person,"  inasmuch  as  he  had  taken  an 
assignment  of  the  judgment  and  had  control  of  the  execution 
under  which  he  had  purchased  the  land.  This  case,  however, 
is  referred  to  as  the  authority  for  subsequent  decisions  in  thai 
state  which  hold  that  the  grantee  of  a  plaintiff  who  purchases 
at  a  sale  under  his  own  judgment  is  not  affected  by  a  reversal 
of  the  judgment. 

Many  of  the  cases  cited  by  the  respondent  did  not  involve  the 
rights  of  the  purchaser  at  a  "sale  under  a  judgment"  which 
was  afterward  reversed,  but  the  purchase  was  made  where  the 
judgment  had  been  a  direct  adjudication  of  the  plaintiff^s  title 
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to  the  land.  And  in  the  greater  number  of  the  cases  cited  by  him 
the  purchase  from  the  plaintiff  was  made  before  any  step  had 
been  taken  by  the  defendant  foi^a  reversal  of  the  judgment,  and 
the  purchaser  was  protected  in  his  purchase  upon  the  ground 
that  it  was  made  on  the  faith  of  a  judicial  declaration  that 
the  title  was  in  his  vendor;  that  a  defendant  who  permits  a  final 
judgment  against  him  to  remain  of  record  without  questioning 
its  validity  can  invoke  no  equity  in  his  favor  for  disputing  the 
title  of  one  ***  who  has  purchased  his  property  in  reliance  upon 
the  correctness  of  that  judgment :  See  Hunt  v.  Loucks,  38  Cal. 
382,  99  Ant  Dec.  404;  Rector  v.  Fitzgerald,  69  Fed.  808,  8  C.  C. 
A.  277. 

Homer  v.  Zimmerman,  45  111.  14,  was  a  case  of  strict  fore- 
closure of  a  mortgage,  and  after  the  decree  had  been  entered 
the  plaintiff  conveyed  the  land  to  a  third  person.  The  bill  of 
review  under  which  the  decree  was  reversed  was  not  filed  until 
two  years  thereafter.  In  Wadhams  v.  Gay,  73  IlL  415,  Flagler, 
under  whom  the  defendants  derived  their  title,  had  obtained 
a  decree  in  1854  declaring  him  to  be  the  owner  in  fee  of  the  land. 
The  bill  of  review  under  which  the  decree  was  reversed  was  not 
brought  until  1866.  The  court  held  that  the  purchases  "inter- 
mediate the  time  of  the  rendition  of  the  decree  and  the  suing 
out  of  the  writ  of  error,"  having  been  made  in  good  faith  for 
value,  in  reliance  upon  the  validity  of  the  decree,  were  entitled 
to  be  protected.  In  Guiteau  v.  Wisely,  47  111.  433,  the  judgment 
under  which  the  land  was  sold  was  rendered  in  September,  18 GO, 
and  at  the  sale  in  February,  1861,  the  plaintiffs  became  the 
purchasers.  They  assigned  the  certificate  of  sale  March  14, 
1862 ;  and  in  November,  1863,  the  judgment  was  reversed  upon 
a  writ  of  error  sued  out  by  the  administrator  of  the  judgment 
debtor.  The  assignees  of  the  certificate  were  held  to  be  entitled 
to  the  same  protection  as  if  they  had  purchased  at  the  sale.  It 
does  not  appear  at  what  time  the  writ  of  error  was  sued  out,  but 
as  the  judgment  debtor  died  March  7,  1862,  and  letters  of  ad- 
ministration upon  his  estate  could  not  have  been  granted  until 
some  time  thereafter,  it  is  reasonable  to  assume  that  it  was  later 
than  March  14th,  and  that  the  assignees  took  the  certificate  witli- 
out  any  notice  that  the  defendants  questioned  the  validity  of 
the  judgment  In  McBride  v.  Longworth,  14  Ohio  St.  349,  84 
Am.  Dec.  383,  the  bill  of  review  under  which  the  decree  wa« 
reversed  was  not  filed  until  more  than  three  years  after  the  sale 
under  the  decree.  Moreover,  the  court  held  in  that  case  that 
Longworth,  who  purchased  at  the  sale,  was  a  ^'third  person,'' 
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and  entitled  to  protection  as  audi.    What  was  decided  in 
V.  Boyd,  3  Ohio,  338, 17  Am.  Dec.  603,  is  fairly  expressei 
syllabus  as  follows:  ^'A  party  l^aying  title  to  land  under  i 
in  **^  chancery  conveys  in  good  faith  before  citation  o 
is  served,  a  reversal  of  the  decree  does  not  devest  the  pu 
of  title.''    In  Macklin  v.  AUenberg,  100  Mo.  337,  13  S.  } 
the  validity  of  the  title  transferred  by  the  plaintiflf,  who  hi 
chased  at  his  own  sale,  was  upheld  on  the  ground  that  it 
not  to  be  defeated  by  a  reversal  of  the  decree  on  a  writ  o 
sued  out  fully  a  year  after  the  date  of  the  deed.''    In  1 
mick  V.  McClure,  6  Blackf.  467,  39  Am.  Dec  441,  it  a 
in  the  opinion  that  the  land  was  conveyed  ''after  the  decn 
before  the  commencement  of  the  suit  in  error." 

None  of  the  foregoing  cases,  however,  or  the  principle 
eming  them,  have  any  application  to  a  case  where  the  di 
ant  has  appealed  from  the  judgment  before  the  sheriff's 
is  executed  to  the  plaintiff,  or  a  sale  made  by  him  to  a  thir 
son.  By  such  appeal  the  effect  of  the  judgment  as  evidei 
the  matters  determined  by  it  is  suspended,  even  though  i 
ecution  is  not  stayed:  Woodbury  v.  Bowman,  13  Cal. 
Murray  v.  Green,  64  Cal.  363, 28  Pac.  118;  In  re  Blythe,  91 
472,  34  Pac  108. 

As  against  the  authorities  cited  by  the  respondent,  th 
pellant  has  cited  Marks  v.  Cowles,  61  Ala.  299,  in  whic 
facts  upon  which  the  decision  was  rendered  were  inprii 
identical  with  those  presented  in  the  present  case.  The 
here,  the  land  was  sold  in  satisfaction  of  a  money  jud^ 
and  purchased  by  the  plaintiff  in  the  action.  After  it  had 
sold,  and  before  the  time  for  a  conveyance,  the  defendai 
pealed  from  the  judgment,  but  did  not  cause  its  executi 
be  superseded.  Thereafter  the  purchaser  received  a  conve 
of  the  land,  and  subsequently  sold  and  conveyed  it  to  a 
person,  a  stranger  to  the  action.  After  this  conveyance  the 
ment  under  which  the  property  was  sold  was  reversed, 
court  held  that  the  defendant  was  entitled  to  a  restitution  < 
land,  upon  the  ground  that  the  purchaser  from  the  plainti: 
chargeable  with  notice  of  the  defeasible  character  of  the 
of  his  grantor,  saying:  "The  judgment  or  decree  must  be  i 
necessarily  as  an  indispensable  element  of  the  title  of  the 
on  the  face  of  the  title  papers.  And  when  it  is  shown,  t1 
feasible  character  of  the  title  appears,  of  which  the  von( 

bound  to  ***  take  notice The  right  of    a    part] 

grieved  by  an  erroneous  judgment  to  a  restoration  to  the  ( 
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Hon  in  which  he  was  when  it  was  rendered — ^the  prohibition 
against  the  use  of  such  judgment  by  his  adversary  so  as  to  derive 
advantages  he  cannot  restore,  would  be  of  little  avail  if  througli 
the  mechanism  of  an  alienation  to  a  party  bound  to  know  that 
the  right  and  prohibition  exists,  it  could  be  defeated,*'  and  that 
a  different  rule  would  authorize  a  party  to  transfer  a  better  and 
hi^er  title  than  he  acquired.  We  are  of  the  opinion  that  the 
principles  here  declared  correctly  state  the  rule  governing  the 
decision  to  be  rendered  in  the  present  case :  See,  also.  Freeman 
on  Executions,  3d  ed.,  sec.  347 ;  Dembitz  on  Land  Titles,  1229 ; 
Dunnington  v.  Elston,  101  Ind.  373;  Singly  v.  Warren,  18 
Wash.  434,  63  Am.  St.  Rep.  896,  51  Pac.  1066. 

The  suggestion  that  this  case  was  thus  decided  for  the  reason 
that  there  is  no  statute  in  Alabama  declaring  the  rights  of  the 
parties  or  prescribing  the  procedure  to  be  followed  in  case  of 
a  reversal  of  the  judgment  does  not  impair  its  weight  as  an 
authority.  The  rights  of  the  defendant  whose  property  has  been 
taken  upon  a  judgment  which  is  subsequently  reversed  do  not 
depend  upon  the  provision  of  section  957  of  the  Code  of  Civil 
Procedure.  That  section  is  not  restrictive  of  his  rights,  but  is 
a  remedial  statute,  and  is  to  be  liberally  construed.  The  appel- 
late court  could  have  jurisdiction  over  only  the  parties  before 
it.  and  would  have  no  authority  to  restore  to  the  defendant  prop- 
erty over  which  the  plaintiff  had  ceased  to  have  any  control.  In 
Reynolds  v.  Harris,  14  Cal.  667,  76  Am.  Dec.  459,  the  proceed- 
ings were  instituted  in  the  district  court  and  the  action  of  that 
court  was  upheld,  not  by  reason  of  the  statute,  but  by  virtue 
of  the  inherent  power  in  the  court  to  make  restitution  of  what 
had  been  lost  by  reason  of  its  erroneous  judgment:  See,  also, 
Dater  v.  Troy  Turnpike  Co.,  2  Hill,  629;  Gott  v.  Powell,  41 
Mo.  416. 

Section  1049  of  the  Code  of  Civil  Procedure  declares:  "An 
action  is  deemed  to  be  pending  from  the  time  of  its  commence- 
ment until  its  final  determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satisfied.'' 
Any  alienation  of  the  property  involved  in  an  action  while  it 
is  pending  is  subject  to  the  rights  of  the  other  ***  party,  and 
will  be  subject  to  the  judgment  thereafter  rendered  in  the  case : 
2  Pomeroy's  Equity  Jurisprudence,  sec.  637  et  seq.  It  does 
not  appear  from  the  record  herein  whether  a  notice  of  lis  pen- 
dens had  been  filed  in  the  foreclosure  suit,  but  it  does  appear 
that  the  plaintiff  derived  his  title  to  the  land  through  the  dier- 
iff's  deed  to  Oolinsky,  executed  under  the  judgment  in  that 
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action.  "The  grantee  is  charged  with  notice  of  the  dee< 
documents  from  which  he  deraigns  his  title.  When  h 
chases  from  the  plaintiff  in  the  execution  he  is  presumed  t< 
the  course  of  proceedings  and  state  of  the  record  from 
the  title  of  his  grantor  proceeded,  and  he  is  presumed  to 
too,  that  the  right  of  the  defendant  is  to  take  an  appeal 
the  statutory  period,  and  also  the  conseoucnces  of  the  suc( 
prosecution  of  this  right ;  and  he  must  be  supposed  to  pij 
with  reference  to  these  things'^:  Reynolds  v.  Harris,  1- 
667,  76  Am.  Dec.  459 .  See,  also,  4  Kent's  Commentaries 
Story's  Equity  Jurisprudence,  sec.  400;  Washburn  on 
Property,  sec.  2215 ;  2  Pomeroy's  Equity  Jurisprudence,  sc 
et  seq. ;  Marks  v.  Cowles,  61  Ala.  299 ;  Speck  v.  Riggin,  4 
405;  Smith  v.  Cottrall,  94  Ind.  379.  The  plaintiff  was  c 
able  with  notice  at  the  time  he  purchased  the  land  of  the 
acter  of  Golinsky's  title,  and  he  was  therefore  put  upon  ii 
and  bound  by  all  the  facts  which  such  inquiry  would  ha^ 
closed.  Upon  such  inquiry  he  would  have  learned  that  Go 
had  purchased  the  land  at  a  sale  under  a  judgment  in  an 
in  which  he  was  the  plaintiff;  that  before  the  executi 
the  sheriff's  deed  under  the  sale  the  defendants  had  ap 
from  the  judgment^  and  that  the  appeal  was  still  pending 
thereby  the  validity  of  Golinsky's  title  to  the  property  w£ 
puted  by  the  defendants  in  that  action,  and  would  be  de 
by  a  reversal  of  the  judgment. 

Neither  is  the  plaintiff  herein  in  a  position  to  invoke  an 
tection  under  the  provisions  of  section  957  of  the  Code  oi 
Procedure.     By  the  terms  of  that  section,  as  amended  in 
the  court  is  authorized  to  make  restitution  '^so  far  as  sue 
titution  is  consistent  with  protection   of   a   purchaser 
at  a  sale  ordered  by  the  judgment,  or  had  under  process 
upon  the  judgment.*'    The  plaintiff  herein  did  not  pu 
the  property  "at  a  sale  ordered  by  the  judgment,"  ^^^  ar 
principles  under  which  protection  is  given  to  strangers  \vh< 
chase  at  judicial  sales  have  no  application.     He  did  not 
chase  the  property  until  after  the  sale  had  been  complet 
the  execution  of  the  sheriff's  deed,  and  until  after  an  t 
had  been  taken  from  the  judgment,  and  he  had  become  cl 
able  with  notice  of  the  defects  in  Golinsky's  title.     He  is 
fore  not  in  a  position  to  invoke  any  equity  in  his  favor, 
claim  any  protection  from  the  restitution  which  Golinsky 
have  been  required  to  make. 
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As  the  effect  of  the  reversal  of  the  judgment  was  to  set  aside 
the  sale  to  the  Qolinskys,  the  appellant  herein  was  thereby  re- 
stored to  his  original  estate  in  the  land.  He  did  not  require 
any  order  of  restitution  from  the  court  to  enable  him  to  asseit 
his  right  to  this  estate,  and  it  was  incumbent  upon  the  plain- 
tiff herein,  before  he  could  have  his  title  quieted,  to  establish 
a  title  in  himself  superior  to  that  of  the  appellant:  See  Black 
▼.  Vermont  Marble  Co.,  137  Cal.  683,  70  Pac.  776. 

Whether  the  appellant  is  estopped  from  objecting  to  the  valid- 
ity of  the  sale  to  the  respondent  cannot  be  determined  upon  this 
appeal.  The  record  does  not  disclose  any  issue  upon  that  propo- 
sition before  the  superior  court  (Newhall  v.  Hatch,  134  Cal. 
269,  66  Pac.  266,  55  L.  B.  A.  673),  and  that  court  did  not 
make  any  finding  to  that  effect.  Whether  one  is  estopped  by 
his  conduct  is  a  question  of  fact  to  be  determined  from  the  evi- 
dence in  reference  thereto.  We  cannot  assume  from  the  evi- 
dence before  that  court  that  it  would  have  found  that  the  ap- 
pellant was  so  estopped,  and  it  is  not  within  the  jurisdiction 
of  this  court  to  make  a  finding  of  fact  from  the  evidence  be- 
fore that  court. 

The  objection  that  the  statement  on  motion  for  a  new  trial 
does  not  sufficiently  specify  the  particulars  in  which  the  evi- 
dence is  insufficient  to  justify  the  decision  is  overruled.  It 
is  stated  therein,  "The  foregoing  constitutes  substantially  all 
the  evidence  given  upon  the  trial'':  See  Standard  Quicksilver 
Co.  V.  Habishaw,  132  Cal.  115,  64  Pac.  113. 

We  advise  that  the  judgment  and  order  denying  a  new  trial 
be  reversed. 

Gray,  C,  and  Chipman,  C,  concurred. 

**•  For  the  reasons  stated  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


The  Bevertal  of  Judgments  is  the  subject  of  a  monographic  note  to 
Cowdery  v.  London  etc.  Bank,  96  Am.  St.  Eep.  124-146.  A  reference 
to  page  137  of  this  note  will  show  that  when  the  plaintiflE  purchases 
at  a  judicial  sale,  he  does  so  at  the  risk  of  losing  his  title  on  the 
reversal  of  the  judgment.  A  different  rule,  however,  prevails  in  some 
jurisdictions:  Blake  v.  Wolfe,  111  Ky.  840,  98  Am.  St.  Eep.  434,  64 
8.  W.  910.  See,  in  this  eonneetion,  Florence  Cotton  etc.  Co.  v. 
Louisville  Banking  Co.,  13S  Ala.  588,  100  Am.  St.  Eep.  50,  36  South. 
456.  t  y       , 
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PEOPLE  ▼.  ADAMS. 
[143  CaL  208,  76  Pac  954.] 

JUBT— Beparatlon  in  Orlmlnal  TrlaL^If,  after  the  ilnal  sab- 

nissioxi  of  a  criminal  ease,  the  officer  in  charge  of  the  jurors  sepaxatefl 
them  into  three  groups,  and  puts  them  in  three  different  rooms  on 
three  different  floors  of  a  hotel,  for  eight  or  nine  hoars,  the  defendant 
is  entitled,  without  an  affirmative  showing  of  prejudice,  to  a  new 
trial     (p.  93.) 

OBIMINAL  TBIAIf— Province  of  Judge  and  Jury. — The  re- 
sponsibility of  determining  whether  or  not  the  defendant  in  a  crim- 
inal case  should  be  found  guilty  rests  entirely  upon  the  jury,  and 
the  judge  should  be  careful  in  his  instructions,  not  to  use  language 
which  might  naturally  be  understood  by  the  jury  as  intimating  his 
opinion  that  the  defendant  is  guilty,  or  as  an  argument  against  him. 
(p.  M.) 

Henry  C.  Dibble  and  Dibble  &  Dibble,  for  the  appellant. 

TJ.  S.  Webb,  attorney  general,  and  J.  C.  Daly,  deputy  attorney 
general,  for  the  respondent. 

*^  McFAELAND,  J.  The  defendant  was  convicted  of  mur- 
der, the  charge  being  that  she  murdered  her  infant  child,  a 
boy  a  little  over  two  years  old;  and  the  prosecution  contends 
that  there  was  sufficient  evidence  to  warrant  the  jury  in  find- 
ing that  she  willfully  and  feloniously  caused  the  death  of  the 
child  by  giving  it  carbolic  acid.  Defendant  contends  that  the 
*^  child  took  the  poison  accidentally,  and  without  her  knowl- 
edge. She  appeals  from  the  judgment  and  from  an  order  deny- 
ing her  motion  for  a  new  trial. 

The  evidence  on  which  the  appellant  was  convicted  was 
entirely  circumstantial,  and  was  undoubtedly  conflicting,  and 
she  contends  that  it  was  insufficient  to  warrant  the  verdict; 
but  it  is  not  necessary  for  us  to  consider  that  point,  because, 
in  our  opinion,  a  new  trial  must  be  granted  on  the  ground  of 
a  separation  of  the  jury  after  the  case  had  been  submitted  to 
them. 

The  facts  as  to  such  separation  are  these:  The  cause  was 
finally  submitted  to  the  jury  on  July  29,  1899,  and  the  court 
directed  the  officer  sworn  to  take  charge  of  them  to  take  them 
to  their  meals  during  the  day,  and  in  the  evening  ^'to  lock 
them  up  for  the  night  together  in  one  room,^'  and  he  "was 
specially  enjoined  by  the  court  to  keep  them  together  during 
the  time  that  they  should  be  deliberating  upon  their  verdict, 
and  not  to  let  them  separate.''    Instead  of  doing  as  the  court 
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directed,  the  o£Bcer,  when  night  came,  divided  the  jurors  into 
thiee  groups^  and  pnt  them  into  three  difEerent  rooms  in  a 
hotel,  each  room  being  on  a  different  floor,  or  story;  and  they 
were  thus  separated  and  kept,  not  only  in  three  different  rooms, 
but  on  three  different  stories  of  the  hotel,  for  about  ei^t  or 
nine  hours.  The  officer  testified  that  he  locked  the  jurors  in 
these  separate  rooms. 

In  some  of  the  cases  where  this  subject  was  involved  courts 
had  difficulty  in  determining  whether  the  facts  relied  on  con- 
stituted a  '^separation''  within  the  meaning  of  the  law;  and 
it  has  been  held  that  a  mere  momentary  absence  of  one  or  two 
jurors,  through  necessity  or  accident,  did  not  amount  to  such 
separation.  But  no  such  question  arises  in  this  case;  there 
was  here  clearly  a  separation — the  jurors  having  been  willfully 
and  intentionally  kept  apart  in  three  separate  groups  for  eight 
hours.  Instead  of  sitting  and  consulting  together  as  one  jury, 
they  were  during  this  long  time  divided  into  three  separate  and 
distinct  deliberative  bodies,  the  members  of  each  being  prevented 
from  conferring  with  those  of  either  of  the  other  two.  Beyond 
doubt  this  was  such  a  separation  as  the  law  forbids. 

Under  our  law  there  is  a  marked  difference  between  a  sep- 
aration during  the  progress  of  the  trial  and  a  separation  after 
^^  final  submission  of  the  case.  As  to  the  former  there  is  no 
law  requiring  the  jury  to  be  kept  together,  although  the  court 
may  order  them  to  be  so  kept;  and  it  is  not  necessary  in  the  case 
at  bar  to  consider  the  significance  of  a  violation  of  such 
an  order.  But  it  is  provided  in  the  Penal  Code  (sees.  1128, 
1135,  1136)  that  after  the  jury  have  finally  retired  for  delib- 
eration they  must  be  kept  together;  and  one  of  the  express 
grounds  for  a  new  trial  is  'Vhen  the  jury  has  separated  with- 
out leare  of  the  court  after  retiring  to  deliberate  upon  their 
verdicf':  Pen.  Code,  sec.  1181. 

Whether  such  a  gross  violation  of  the  law  touching  tiie  sep- 
aration of  a  jury  as  occurred  in  the  case  at  bar  should  be 
held  to  be  absolutely,  and  without  any  further  inquiry,  a 
cause  for  new  trial,  or  whether  the  prosecution  should  be  al- 
lowed to  show,  if  it  could,  that  nothing  occurred  during  such  ex- 
traordinary and  prolonged  separation  prejudicial  to  defendant, 
is  a  question  which  does  not  here  occur,  for  there  was  here  no 
such  showing.  It  is  true  that  the  officer  testified  that  he  ^^did 
not  permit  any  person  to  speak  to  any  member  of  the  said  jury,'^ 
and  did  not  permit  any  member  of  the  jury  ^'to  speak  to  any 
person  on  any  subject  connected  with  the  trial  herein  or  about 
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the  case  at  all";  but  it  ia  evident  that  this  statement  was  of 
no  value,  for,  in  the  first  place,  he  could  not  have  been  present 
at  the  same  time  at  all  the  rooms  on  the  three  different  stories, 
if  he  bad  kept  awake,  and,  in  the  second  place,  he  himself  went 
to  bed  during  a  part  of  the  night.  Certainly  in  this  case — if 
the  law  would  countenance  an  attempt  to  show  absence  of  pre- 
judice— ^nothing  less  than  the  affidavits  of  the  jurors  would  be 
sufficient  to  establish  that  fact. 

And  it  is  clear  that  the  burden   was  not   on   appellant  of 
proving  affirmatively  that  she  was  prejudiced  by  the  said  sepa- 
ration of  the  jury.    In  this  state  the  law  on  the  subject  waa 
first  declared  in  People  v.  Backus,  5  CaL  275.     In  that  case 
the  court  recited  that  in  certain  states  it  had  been  held  that  a 
mere  separation  of  the  jury  would  not  be  ground  for  setting 
aside  a  verdict  without  a  diowing  of  improper  influence,  and 
that  in  other  states  it  has  been  held  that  such  separation  did 
invalidate  a  verdict  without  any  showing  of  actual  improper 
influence.    The  court  then  says:  "The  latter  rule  we  think 
is  the  correct  one,  because  it  would  be  impossible  in  almost 
***  every  case  for  the  prisoner  to  establish  the  fact  of  any  cor- 
rupt or  improper    communications    between    the  jurors    and 
others.    This  doctrine  is  substantially  sustained  by  the  supreme 
court    of    Massachusetts    in    the    case  of    Commonwealth  v. 
Baby,  12  Pick.  519,  and  in  a  late  case  (decided  in  Mississippi) 
Orgon  V.  State,  26  Miss.  78,  in  which  the  whole  doctrine  is  re- 
viewed.    In  the  latter  case  the  court  says :  ^f  any  separation  is 
to  be  allowed  without  incurring  the  imputation  of  irregularity — 
for  what  length  of  time,  and  for  what  purpose  may  it  be,  how 
frequently  may  it  be  practiced,  and  to  what  distance  may  it  ex- 
tend— ^by  what  means  are  communications  between  tiie  juror 
and  other  persons  which  may  take  place,  and  which  must  nec- 
essarily be  secret,  to  be  disclosed  ?* ''    In  People  v.  Brannigan, 
21  Cal.  338,  the  court  decided  that  "where  the  jury  in  a  criminal 
action,  after  having  retired  to  deliberate  upon  their  verdict, 
separated  without  permission  of  the  court,  the  irregularity  is 
sufficient  ground  for  setting  aside  a  verdict  of  guilty  rendered 
by  them,  unless  it  be  shown  affirmatively  by  the  prosecution 
that  the  defendant  was  not  prejudiced  thereby.*'    In  that  case 
the  court,  by  Field,  C.  J.,  said :  "The  district  attorney  appears 
to  have  considered  it  incumbent  upon  the  prisoner  to  show  af- 
firmatively injury  to  himself  resulting  from  the  separation,  or 
at  least  reason  to  suspect  such  injury.     There  are  authorities 
which  support  this  view But  there  are  authorities  of 
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equal  weight  the  other  way^  and  the  latter^  we  think^  are  sup- 
ported by  better  reasons/'  Many  cases  are  cited  in  the  opinion, 
and,  among  others,  State  v.  Prescott,  7  N.  H.  287,  where 
the  court  say :  ^^The  prisoner  is  in  such  case  entitled,  as  a  matter 
of  right,  to  require,  in  the  first  instance,  a  compliance  with  the 
ordinary  forms  provided  by  the  law  to  secure  to.  him  a  fair 
and  impartial  trial ;  and  if  the  guards  provided  for  his  security 
are  neglected,  or  disregarded,  he  is  at  least  entitled  to  require, 
at  the  hands  of  the  government,  satisfactory  evidence  that  he 
has  not  received  detriment  by  reason  of  such  neglect  and  is 
not  to  be  put  to  show,  aflBrmatively,  that  such  departure  from 
the  customary  mode  of  trial  has  been  the  probable  cause  of 
his  conviction.''  In  People  v.  Hawley,  111  Cal.  78,  43  Pac.  404, 
it  was  held  that  a  separation  of  a  jury  after  the  final  submission 
in  a  criminal  case  vitiated  the  verdict,  even  though  the  defend- 
ant had  consented  to  the  separation.  The  court  there  say: 
su  ««The  separation  of  the  jury  after  they  are  sworn,  even  dur- 
ing the  trial,  was  never  permitted  at  common  law  in  cases  of 
felony,  and  in  many  states  is  not  now  permitted  in  capital 
cases.  Our  statute  permits  such  separation  in  all  cases  be- 
fore the  submission  of  the  case,  in  the  discretion  of  the  court, 
but  expressly  provides  that  after  retiring  to  deliberate  upon 
their  verdict,  they  must  be  kept  together:  Pen.  Code,  sec.  1128. 
The  court,  therefore,  had  no  authority,  either  under  the  statute 
or  at  common  law,  to  permit  the  separation ;  nor  could  the  con- 
sent of  the  defendant  or  his  counsel  operate  to -empower  or  ex- 
cuse the  violation  of  an  express  provision  of  the  statute.*'  Many 
cases  are  cited  and  quoted  from  in  the  opinion,  and,  among 
others,  Peiffer  v.  Commonwealth,  15  Pa.  St.  468,  53  Am.  Dec. 
C05,  where  the  eminent  Chief  Justice  Gibson,  delivering  the 
opinion  of  the  court,  said :  *'Even  the  forms  and  usages  of  the 
law  conduce  to  justice;  but  the  common  law,  which  forbids  the 
separation  of  a  jury  in  a  capital  case  before  they  have  been  dis- 
charged of  the  prisoner,  touches  not  matter  of  form,  but  matter 
of  substance.  It  is  not  too  much  to  say  that  if  it  were  abolished 
few  influential  culprits  would  be  convicted,  and  that  few  friend- 
less ones,  pursued  by  powerful  prosecutors,  would  escape  convic- 
tion." The  authorities  on  the  subject  are  very  fully  collated 
in  Spelling's  New  Trial  and  Appellate  Practice,  commencing  at 
section  151,  and  also  at  section  59. 

The  foregoing  cases  established  the  law  in  this  state  as 
above  stated.  The  only  case  cited  by  respondent  is  Saltzman 
V.  Sunset  Tel.  etc.  Co.,  125  Cal.  501,  58  Pac.  169.    That  was  a 
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civil  case^  and  the  court  in  its  opinion  calls  attention 
fact  that  while  the  separation  of  the  jury  after  submisi 
itself  ground  for  a  new  trial  in  a  criminal  case,  there  is  n 
provision  as  to  a  civil  case.  In  a  civil  case  the  separat 
the  jury  can  be  considered  on  motion  for  a  new  trial  oi 
the  general  ground  of  "misconduct.**  In  the  Saltzmai 
the  officer  in  charge  had  allowed  one  juror  to  commi] 
for  a  few  minutes  to  an  outside  party  through  a  tele 
which  was  in  the  room  where  all  the  other  jurors  wer< 
there  was  really  no  separation  of  the  jury.  The  oflBcer 
beside  the  juror  and  heard  all  he  said  through  the  telc] 
and  it  was  shown  by  affidavits  that  the  communication  ^ 
***  the  juror's  family,  and  entirely  about  private  matters 
it  was  held  that  it  sufficiently  appeared  that  the  miscc 
was  without  significance.  But  the  law,  even  in  civil 
was  there  announced  as  follows:  "The  rule  in  this  st 
take  it  to  be,  in  civil  cases,  that  a  separation  against  i 
struction  of  the  court,  with  evidence  that  improper  inf 
might  have  been  brought  to  bear  upon  the  juror,  pul 
burden  upon  the  party  seeking  to  sustain  the  verdict  to 
tive  the  presumption  and  show  that  no  such  attempt  was 
I  think  that  was  done  in  this  case."  The  circumstant 
a  separation  in  a  particular  case  might  possibly  be  such 
themselves  show  that  no  prejudice  to  the  defendant  coulc 
resulted,  and  in  such  case  a  court  perhaps  would  be  wan 
in  upholding  the  verdict  notwithstanding  the  direct  violat 
an  express  provision  of  the  code  intended  for  the  protect 
a  defendant;  but  we  need  not  pass  upon  that  question,  for  i 
not  arise  in  the  case  at  bar..  On  account  of  the  separation 
jury  shown  in  the  present  case  the  order  denying  a  ne\s 
must  be  reversed. 

There  are  no  other  points  necessary  to  be  determine 
is  contended  that  instruction  No.  10,  upon  the  subject  c 
cumstantial  evidence,  is  erroneous  within  the  rule  declai 
People  V.  Vereneseneckockockhoflf,  129  Cal.  497,  58  Pac.  1 
Pac.  Ill;  but  it  is  not  necessary  to  definitely  determini 
question.  If  upon  another  trial  the  court  deems  it  pro] 
instruct  at  all  upon  the  subject  of  circumstantial  evidei 
can  easily  modify  the  instruction  so  as  to  avoid  the  criticij 
appellant's  counsel.  It  may  be  said,  generally,  that  the  res 
bility  of  determining  whether  or  not  a  defendant  in  a  cri 
case  should  be  found  guilty  rests  entirely  upon  the  jury,  an 
the  presiding  judge,  not  having  that  responsibility,  and 
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prohibited  hj  our  constitation  from  diarging  as  to  mattears  of 
iact^  ahonld  be  caieful,  in.  instructing^  not  to  use  language 
wbich  might  be  naturally  understood  by  the  jury  as  intimat- 
ing his  opinion  thai  the  defendant  was  guilty^  or  as  an  argument 
against  hinL 

The  judgment  and  order  appealed  from  are  royersed  and  the 
eause  remanded  for  a  new  triaL 

Shaw,  J,,  Angellotti,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred. 


f%e  Blted  of  the  Separation  of  the  Jury  in  erimixial  trials  is  dis- 
cussed in  the  monographic  notes  to  MeEIinney  y.  People,  43  Am.  Dec. 
76-87;  State  y.  State,  60  Am.  Bep.  7d-75.  Ordinarilj,  the  separation 
of  jurors  farther  than  is  necessarily  required  to  enable  them  to  per- 
form  their  dnties  as  sach,  and  nnder  the  care  of  a  sworn  officer,  cre- 
ates a  presumption  of  improper  influenee,  but  this  presumption  msy 
bo  rebutted  by  clear  and  eonvincinff  proof:  Commonwealth  t,  Sisen- 
bower,  181  Pa.  St.  470^  69  Am.  St.  Bep.  670,  37  AtL  621. 


WKIGHT  y.  AUSTIN. 
[148  Cal.  236,  76  Pac.  1023.] 

HIOHWAY— Bights  in  Acquired  by  Public.— By  taUng  or  ac- 
cepting land  for  a  highway,  the  public  acquire  only  the  right  of 
way,  and  the  incidents  necessary  to  enjoying  and  maintaining  the 
same,  which  incidents  do  not  embrace  the  subterranean  waters  of 
the  road.     (p.  99.) 

HIOHWAY— Peroolatlug  Water,  injunction  Against  TTsing.— 
The  public  authorities  may  be  enjoined,  at  the  suit  of  the  owner  of 
the  too,  from  taking  the  subterranean  waters  from  a  highway  to 
sprinkle  it.     (p.  101.) 

Butts  &  Weske,  for  the  appellants. 

C.  H.  Pond  and  B.  L.  Thompson^  for  the  respondents. 


CHIPMAN,  C.  The  case  is  here  on  appeal  from  a  judg« 
mesnt  on  an  agreed  statement  of  facts.  Plaintiffs  are,  and 
haye  been  for  many  years,  the  owners  of  the  premises  described 
in  the  complaint,  situated  in  Santa  Bosa  road  district,  So- 
noma county.  Along  the  northerly  side  of  said  lands  there 
is  a  public  highway  which  has  been  in  use  as  such  for  more 
***  than  thirty  years,  and  occupies  a  strip  of  land  twenty-five 
feet  wide,  and  the  center  line  of  the  road  is  the  north  bound- 
ary line  of  plaintiff's  land ;  defendants  are  the  board  of  super- 
Am.  St.  B€p.  yoL  101—7 
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yiBors  of  said  county  and  the  ex-officio  road  commise 
of  the  Baid  road  district;  on  May  27,  1903,  defendant 
iheir  official  capacity,  witiiout  the  consent  of  plaintiffs, 
npon  said  strip  of  land,  erected  machinery  for  the  pu 
of  boring  a  well  on  said  highway  about  four  or  five  feet 
the  southerly  line  thereof,  and  where  said  highway  ran  i 
and  over  plaintiffs'  land.  This  well  was  six  inches  in  dian 
and  was  bored  to  the  depth  of  forty-four  feet,  and  an 
pipe  or  casing  placed  therein,  and  defendants  erected  ovei 
well  a  windmill  and  pump  and  water-tank.  This  well 
bored  and  the  pump  and  tank  were  erected  ^^for  the  purpc 
obtaining  water  from  said  well  to  sprinkle  and  keep  in  r 
eaid  public  road'';  the  plant  was  so  erocted  as  not  to  inte 
in  any  way  with  the  free  use  and  enjoyment  by  the  public  oj 
highway;  ^'said  highway  was  not  out  of  repair  at  the 
where  said  well  was  bored,  ....  and  said  well  was  not 
for  the  purpose  of  getting  soil  to  repair  said  highway,  but 
bored  solely  for  the  purpose  of  getting  water  to  sprinkle 
highway  and  thereby  to  prevent  the  same  from  getting  out  < 
pair  and  to  render  it  more  fit  and  convenient  for  public 
The  water  ''sought  to  be  taken  from  said  well  is  such  as  flo 
percolates  through  the  soil  of  said  premises  at  a  depth  of 
twenty  to  forty-four  feet  from  the  surface  of  the  ground.' 
is  further  stipulated  that  the  defendants  "threaten  to  anc 
operate  said  pump,  windmill,  and  waterworks,  and  take  ar 
move  from  said  well  large  quantities  of  water,  which  flowi 
percolates  through  the  side  of  said  premises  into  said  well 
use  the  same  upon  said  highway^  unless  restrained  by  injur 
of  this  court." 

There  is  no  stipulation  as  to  whether  plaintiffs  were  mi 
any  use  of  the  percolating  waters  subterranean  of  their 
or  as  to  the  damages  alleged. 

Plaintiffs  appeal  from  the  judgment  given  in  defenc 
favor. 

Section  2631  of  the  Political  Code  reads:  'TBy  taking  c 
cepting  land  for  a  highway,  the  public  acquire  only  the  *^ 
of  way,  and  the  incidents  necessary  to  enjojring  and  mainta 
the  same,  "subject  to  the  regulations  in  this  and  the  Civil 
provided." 

This  is  but  the  formulation  of  the  general  rule  laid 
in  the  books  and  decided  cases  when  treating  of  highwa 
easements,  which  they  are. 
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Speaking  of  the  rights  retained  by  the  adjacent  owner, 
Parker,  C,  J.,  in  Tucker  v.  Tower,  9  Pick.  109, 19  Am.  Dec.  360, 
said :  '^It  is  too  clear  to  require  any  discussion  that  the  propri- 
etor of  land  over  which  a  public  highway  has  been  laid  retains 
his  right  in  the  soil  for  all  purposes  which  are  consistent  with 
the  full  enjoyment  of  the  easement  acquired  by  the  public.^' 
The  question  here  raised  has,  in  one  form  or  another^  been  be- 
fore the  courts  frequently,  and  it  will  be  found  that  the  decisions 
invariably  turn  upon  what  may  reasonably  be  said  to  be  '^in- 
cident*' to  either  the  construction,  repair,  or  maintenance  of 
the  road  constructed  over  the  right  of  way.  The  decided  cases 
(and  they  are  numerous)  are  illustrative  of  the  principle  de- 
clared in  the  code,  but  in  none  of  the  cases  cited,  and  in  none 
we  have  been  able  to  find,  has  it  been  held  that  the  easement 
or  the  dominant  tenement  draws  to  it  the  right,  as  an  incident, 
to  bore  or  dig  weUs  along  the  right  of  way  for  the  purpose  above 
stated. 

It  was  said  in  Burris  v.  People's  Ditch  Co.,  104  Cal.  248,  37 
Pac  922 :  ''It  is  well  settled  that  the  owner  of  an  easement  can- 
not change  its  character,  or  materially  increase  the  burden  upon 
the  servient  estate,  or  injuriously  affect  the  rights  of  other  per- 
sons, but  within  the  limits  named  he  may  make  repairs,  im- 
provements, or  changes  that  do  not  affect  its  substance.'* 

In  North  Pork  Water  Co.  v.  Edwards,  121  Cal.  662,  64  Pac, 
69,  it  was  said:  "Every  easem«it  includes  what  are  termed  'sec- 
ondary easements';  that  is,  the  right  to  do  such  things  as  are 
necessary  for  the  full  enjoyment  of  the  easement  itself,  but 
this  right  is  limited,  and  must  be  exercised  in  such  reasonable 
manner  as  not  to  injuriously  increase  the  burden  upon  the 
servient  tenement  The  burden  of  the  dominant  tenement 
cannot  be  enlarged  to  the  manifest  injury  of  the  servient  estate 
by  any  alteration  in  the  mode  of  enjoying  the  former.  The 
owner  cannot  commit  a  trespass  upon  the  servient  tenement 
beyond  the  limits  fixed  by  the  grant  or  use." 

***  If  we  are  to  hold  that  the  county  may  dig  or  bore  wells, 
and  to  any  depth  necessary  to  obtain  water  at  convenient  dis- 
tances along  the  highways,  for  the  purposes  named,  it  must 
be  because  it  has  the  right  as  an  incident  to  the  principal 
object,  which  is  to  establish  a  highway,  and  as  necessary  to 
that  object.  And  the  right  would  not  depend  on  the  fact 
that  the  owner  of  the  servient  tenement  was  not  at  the  time 
using  the  water  or  contemplating  its  use.  Should  he  find  it 
necessary  to  use  the  percolating  waters  in  his  land  adjacent 
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to  the  highway^  and  should  it  be  found  that  the  wells  in  the 
highway  diminished  his  fiow  of  water  materially,  the  county 
would  still  haye  the  right  to  a  just  apportionmait  of  the  water 
if  respond^ifs  oontenti(m  be  sound,  and  if  the  percolating 
waters  pass  as  incident  to  the  easem^it    In  other  worda,  it 
must  be  held  that  the  percolating  waters  under  the  surface 
of  a  highway  are  acquired  as  incident  to  the  easement,  and 
are  a  part  of  the  grant  or  use,  at  least  to  the  extent  needed 
to  sprinkle  the  highway,  and  that  to  that  extent  these  waters 
do  not  belong  to  the  owner  of  the  servient  tenement.    A  very 
small  mileage  of  the  public  roads  of  the  country  are  sprinkled 
with  water  as  a  means  of  preservation.    Doubtless,  such  use  of 
water  on  some  roads  is  desirable  in  maintaining  them  and  adda 
to  their  convenient  use,  but  it  can  hardly  be  said  generally 
that  the  sprinkling  of  roads  is  necessary  to  their  maintenance. 
In  Town  of  Suffield  v.  Hathaway,  44  Conn.  621,  26  Pac.  483, 
it  was  held  that  the  selectmen  of  a  town  have  no  right  as 
against  an  owner  of  land  on  the  highway  to  divert  the  water 
from  a  spring  on  such  owner's  side  of  the  highway  to  a  public 
watering  trough  on  the  other  side.    Jackson  t.  Hathaway,  15 
Johns.  447,  8  Am.  Dec.  263,  was  cited  approvingly  where  it 
was  said:  "When  the  sovereign  imposes  a  public  right  of  way 
upon  the  land  of  an  individual,  the  title  of  the  former  owner  is 
not  extinguished,  but  is  so  qualified  that  it  can  only  be  enjoyed 
subject  to  that  easement.    The  former  proprietor  still  retains 
the  exclusive  right  in  all  mines,  quarries,  springs  of  water, 
timber,  and  earth,  for  every  purpose  not  incompatible  with  the 
public  right  of  way.*'    In  the  Suffield  case,  Woodruff  v.  Neal, 
28  Conn.  167,  was  also  cited,  where  it  was  said  to  be  well  estab- 
lished, ''In  conformity  with  the    principles    of    the    common 
**^  law,  that  a  highway  is  simply  an  easement  or  servitude,  con- 
ferring upon  the  public  only  the  right  of  passage  over  the 
land  on  which  it  is  laid  out,  and  as  an  incident  of  such  right 
that  of  using  the  soil  or  material  upon  it  in  a  reasonable  man- 
ner for  the  purpose  of  making  and  repairing  it Subject 

to  this  right  of  the  public,  he  may  take  trees  growing  upon 
the  land,  occupy  mines,  sink  watercourses  under  it,  and  gen- 
erally has  a  right  to  every  use  and  profit  which  can  be  derived 
from  it  consistent  with  the  easement,  and  when  disseised  (as 
he  may  be)  can  maintain  ejectment,  and  recover  possession 
subject  to  the  easement,  and  can  also  maintain  trespass  for 
any  act  done  to  the  land  not  necessary  for  the  enjoyment  of 
the  easement,  which   would  be  an  actionable  injury  if  the 
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land  was  not  ooyeared  by  a  highway/'  The  right  of  the  owner 
of  the  fee  to  whatever  may  he  said  to  bdong  to  the  owner  of 
the  land  Becessarily  drawB  to  it  the  right  of  appropriation 
and  use  at  all  timeB,  subject  only  to  such  rights  as  go  with 
the  easement.  At  least  as  between  the  parties  to  this  action, 
the  percolating  waters  of  the  land  axe  property  in  the  same 
sense  as  are  mines,  quarries,  springs,  and  the  like^  and  plain- 
tiffs' right  thereto  is  unaffected  by  the  easement,  unless  it 
be  true  that  defendants  may,  as  of  right,  bore  down  to  and 
draw  Um  water  from  its  subterranean  sources  for  the  purposes 
named.  ^' JUut' W0'*think  that  defendants  have  not  that  right, 
and  it  thbrefbre  ^bw^iotm  iqunaterial  whether  plaintiffs  are 
now  using  the  wati^dsriihat  they  ore  not  now  specially  dam- 
aged by  defendants'  use.  In  our  jopinlcxn,.  the  subterranean 
water  underlying  a  highway  cannot  rea80Da^ly..be  said  to  be 
one  of  the  ^incidents  necessary  to  enjoying  and  maintaining 
the  same''  any  more  than  can  the  waters  of  a  spring  be  said 
to  be  an  incident  to  the  easement.  The  county  is  not  without 
authority  to  provide  means  for  making  the  roadway  more 
convenient  by  sprinkling,  or  to  thus  provide  for  its  enjoyment 
and  maintenance.  Subdivision  10  of  section  2643  of  the  Po- 
litical Code  provides:  'Tor  the  purpose  of  sprinkling  the 
roada  in  any  part  of  the  county  with  oil  or  water,  the  board 
of  supervisors  may  erect  and  maintain  waterworks  and  oil- 
tanks  and  reservoirs,  and  for  txtdx  purposes  may  purdiase  or 
lease  real  or  personal  property,'*  the  cost  to  "be  charged 
to  the  general  county  fund,  the  g«[ieral  road  fund,  or  the  dis- 
trict f  imd  of  the  district  or  districts  benefited.'* 

***  This  statute  indicates  that  the  legislature  deemed  it  neces- 
sary to  provide  some  further  authority  for  sprinkling  the 
highways  than  was  given  in  section  2631  of  the  Political  Code. 
The  statute  referred  to  at  least  would  seem  to  corroborate  the 
view  we  have  taken  of  that  section. 

The  court  said  in  Eobert  y.  Sadler,  104  K  Y.  229,  58  Am. 
Bep.  498,  and  note:  "The  courts  have  held  that  where,  to  reach 
and  prepare  the  surface  of  the  road  in  accordance  with  its 
grade  Hne,  superincumbent  material  is  necessarily  removed,  it 
may  be  used  upon  other  parts  of  the  road,  and  upon  the  prem- 
ises of  other  land  owners;  and  that,  where  there  has  been  no 
negligence  in  construction,  consequential  injuries  necessarily 
resulting  cannot  be  recovered.  It  was  said  in  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  181,  20  L.  ed.  557,  that  this  class  of  decisions 
'have  gone  to  the  uttermost  limit  of  sound  judicial  construction,' 
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and  'in  some  cases  beyond  it*  The  observation  was  jusL  To 
take  merely  an  easement  in  land,  leaving  the  fee  in  the  owner, 
and  then,  by  advancing  stages  of  judicial  endurance  sap  the 
value  and  utility  of  the  fee  by  adding  its  benefits  to  the  ease- 
ments, is  scarcely  consistent  with  the  policy  which  is  at  the 
same  time  sedulously  protecting  the  right  of  abutters  having  no 
fee  in  the  street  whatever,  to  their  easements  of  light  and  air 
and  access/' 

In  the  case  cited  pits  were  dug  for  gravel  with  which  to 
cover  the  roadway,  and  for  this  reason  defendants  .claim  jiiat 
the  case  is  not  in  point.  But  would  it.havi^-beei^.lees  so  if 
the  gravel  had  been  obtained  by  .8iit(3i^  }BhaiE£s  *  tod  mining 
for  it  in  such  manner  .e§:ii9t  to:  in^^cfre  with  the  surface  of 
the  roadway?;  ;*Th^*-aiiSBiien'  aTways  recurs.  What  incidents 
pass  with  ih^  ^^ment^  and  what  rights  go  as  incidents? 
The  diligence'  of  counsel  (and  the  briefs  on  both  sides  cite 
cases  copiously),  aided  by  our  own  research,  has  failed  to 
disclose  a  case  where  it  has  been  held  that  the  easement  brings 
with  it  the  right  to  penetrate  the  earth  along  the  highway 
to  an  indefinite  extent  for  materials  with  which  to  construct 
and  maintain  it. 

Upon  the  facts  as  stipulated  we  think  the  judgment  as  en- 
tered should  be  reversed,  and  judgment  should  be  for  the 
plaintiff  as  prayed  for  in  the  complaint,  restraining  defend- 
ants "from  taking,  appropriating,  or  removing  the  percolat- 
ing **•  waters  from  plaintiffs'  said  lands,''  described  in  the  com- 
plaint.   It  is  accordingly  so  advised. 

Cooper,  C,  and  Harrison,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  with  directions  to  enter  judgment  in  favor 
of  plaintiffs  as  prayed  for  in  the  complaint,  restraining  de- 
fendants from  taking,  appropriating,  or  removing  the  perco- 
lating waters  from  plaintiffs'  said  lands,  described  in  the  com- 
plaint. McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

BIGHT9,  OBLIGATIOKS,  AND  REMEDIES  OF  PEBS0K8  OVEB 
WHOSE  LAND  A  PX7BLI0  HIGHWAY  BUNS.* 

L    Title  and  Fee  to  Soil. 

a.  Ownersliip,  103. 

b.  Ttansfer,  Merger  and  Ouster,  105. 


mSPEBXNCB  TO  MONOeBlPKIC  NOTB. 

BiffhU  ftnd  obUgAtioni  of  parties  to  private  ways:  96  Am.  8t.  Bep.  818-3801 
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IL    Easement  or  Sight  of  Way. 

a.  In  General,  105. 

b.  Width  and  Alteration  of  Traveled  Way,  IDS. 
XIL    Bighta  and  PriyUegea  PecnUar  to  Owner. 

a.  Ab  DisUnguiflhed  ftom  Other  Persona,  106^ 

b.  Use  of  Boad  for  Private  Purpose^  107. 
e.    Bffalntenanoe  of  Fenees  and  Gates,  108. 

XV.    Bneroaehments,  Obstmctions  and  Knlsanoea. 

a.  Encroatihnients  and  ObstnictionSi  109. 

b.  Destniction  of  Lateral  Support^  111. 
e.    Knlsances— Offensive  Conduct,  111. 

d.    Deviation  from  Boad  to  Avoid  Obstmctioni  111* 
V.    Sou  and  Minerals,  111. 
YL    Trees,  Grass  and  Herbage. 

a.  Grass  and  Herbage,  112. 

b.  Shrubs  and  Trees,  112. 
Tn.    Waters  and  Drainage. 

a.  Use  of  Water  in  Highway,  114. 

b.  Watorconrses,  Streams  and  BaoewaySi  lli* 

c.  Ditches  and  Drainage,  116. 
TUL    Bepair  of  Highways. 

a.  Use  of  Soil,  Gravel  and  Bock,  116. 

b.  Use  of  Timber,  116. 

IX.    Vacation  or  Abandonment  of  Highway,  117. 
X    Bemedles  Available  to  Land  Owner,  117. 

I.  Title  and  Fee  to  Soil, 
a.  Ownerrtiip.— When  a  highway  is  laid  out  over  private  prop- 
erty, the  owner  is  not  thereby  deprived  of  his  title  to  the  land 
fevered  by  the  road.  The  public  acquires  only  an  easement  of  paa- 
Bge,  with  the  rights  and  incidents  thereto,  while  the  owner  retains 
Ike  fee  to  the  soil  for  all  purposes  not  incompatible  with  the  en- 
joyment of  the  easement  secured  by  the  public:  Brown  v.  Freeman, 
J  Boot  (Conn.),  118;  Postal  TeL  Cable  Co.  v.  Eaton,  170  111.  513,  62 
Am.  St  Bep.  390,  49  N.  K  365,  39  L.  B.  A.  722;  Hagamaji  v.  Moore, 
U  Ind.  496;  Dubuque  v.  Maloney,  9  Iowa,  450,  74  Am.  Dec.  358; 
Commissioners  of  Shawnee  County  v.  Beckwith,  10  Kan.  603;  Seamen 
V.  Huifaker,  21  Kan.  254;  Small  v.  PenneU,  31  Me,  267;  Town  of 
€a1en  v.  Plank  Boad  Co.,  27  Barb.  543;  WiUiams  v.  New  York  Cent. 
B.  B  Co.,  16  N.  T.  97,  69  Am.  Dec.  651;  Higgins  v.  Beynolds,  81 
K.  Y.  151;  State  v.  HeweU,  90  N.  C.  705;  PhiUips  v.  Dunkirk  etc. 
B.  B.  Co.  78  Pa.  St.  177;  Charleston  Bice  Milling  Co.  v.  Bennett,  18 
fc  C.  254;  Chicago  etc.  By.  Co.  v.  Milwaukee  etc.  By.  Co.,  95  Wis. 
§61,  60  Am.  St.  Bep.  136,  70  N.  W.  678,  37  L.  B,  A.  856;  United  State. 
V.  Harris,  1  Sum.  21,  Fed.  Cas.  No.  15,315. 

'«By  the  location  of  a  way  over  the  hind  of  any  person,  the  pub- 
Be  have  acquired  an  easement  which  the  owner  of  the  land  cannot 
Mwfully  extinguish  or  unreasonably  interrupt.  But  the  soil  and 
freehold  remain  in  the  owner,  although  encumbered  with  a  way.  And 
•very  use  to  which  the  land  may  be  appUed,  and  all  the  profits  which 
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may  be  derived  from  it,  consiBtentlj  with  the  oontinnance 
easement,  the   owner  can  lawfully   elaim^':  Parley  ▼.  Chan 
Mass.  453,  4  Am.  Dee.  159.    ''The  owner  parts  with  the  nw 
for  if  the  road  is  vaeated  by  the  pnblie,  he  resumes  the  ex 
possession  of  the  ground;  and  while  it  is  used  as  a  highway 
entitled  to  the  timber  and  grass  which  may  grow  upon  the  s* 
and  to  all    minerals  which    may   be  found   below  it":  Bar< 
Howell,  6  Pet.  498,  612.    ''He  has  all  above  and  all  under  the  fi 
except  the  right  of  way  in  the  public' ':  Overman  v.  May,  35 
89,  97.    "The  right  of  the  owner  may  grow  less  and  less 
public  needs  increase.    But  at  all  times  he  retains  all  that 
needed  for  public  uses,  subject,  however,  to  municipal  or  poli< 
ulations":  Burr  v.  Stevens,  90  Me.  500,  38  AtL  547;  Allen  v.  I 
159  Mass.  324,  88  Am.  St.  Bep.  423,  34  N.  £.  519. 

The  legislature  is  competent  to  provide  for  taking  the  fee  t 
appropriated,  and  devesting  the  owner  of  all  proprietary  ii 
therein:  Board  of  Supervisors  v.  Sea  View  By.  Co.,  23  Hun 
and,  of  course,  the  fee  to  the  soil  in  a  public  highway  is  not 
sarily  and  under  all  circumstances  in  the  adjoining  owner:  ' 
V.  Danbury  Public  Hall  Co.,  35  Conn.  430;  AUing  v.  Burlo 
Conn.  504;  Benthrop  v.  Bourg,  4  Mart.  (La.)  136;  Mott  v.  CI 
41  N.  Y.  Supp.  87,  9  App.  Div.  181;  Mitchell  v.  Einstein,  86 
Supp.  759,  42  Misc.  Bep.  358.  But,  prima  facie,  the  adjacea 
prietors  each  own  to  the  middle  of  the  highway;  or  if  the  san 
son  owns  on  both  sides,  he  owns  the  whole  road,  subject  to  th 
lie  easement  of  passage  in  either  case:  Town  of  Chatham,  11 
60;  Bich  v.  Minneapolis,  37  Minn.  423,  5  Am.  St.  Bep.  861,  35 
2;  Copp  V.  Neal,  7  N.  H.  275;  Myer  v.  Bell  Tel.  Co.,  82  N.  Y. 
83,  88  App.  Div.  623;  Dell  Bapids  MarcantUe  Co.  v.  Dell  Bap 
8.  Dak.  116,  74  Am.  St.  Bep.  783,  75  N.  W.  898;  Western  Unic 
Co.  V.  WilUams,  86  Ya.  696,  19  Anu  St.  Bep.  908,  11  &  £.  10( 
B.  A.  429.  A  grant  of  lands  bounded  by  a  highway  is  presui 
carry  with  it  the  fee  to  the  center  of  the  road,  for  ordinarily 
is  no  object  or  purpose  to  be  subserved  by  the  owner  retaini 
title  to  the  highway  when  he  has  parted  with  the  ownership 
adjoining  land:  Hunt  v.  Bich,  88  Me.  195;  McKenzie  v.  Oleasi 
Mass.  452,  100  Am.  St.  Bep.  566,  63  N.  E.  1076;  Winter  v.  Pe 
24  N.  J.  Ii.  524,  61  Am.  Dec.  678.  This  presumption  does  n 
vail,  however,  when  the  sovereign  or  the  public  authorities  are 
with  the  fee  of  the  highway:  Paige  v.  Schenectady  By.. Co., 
Y.  Supp.  889,  88  Misc.  Bep.  384.  And  it  is  rebutted  by  the  ] 
tion  of  a  deed  from  which  the  owner  derives  his  title,  granti 
land  to  the  side  of  the  road  only:  Smith  v.  Sloeomb,  77  Mn 
Gray)  280.  See,  also,  McKensie'v.  Oleason,  184  Mass.  452,  li 
St.  Bop.  566,  69  N.  £.  1076;  Jackson  T.  Hathaway,  15  Johx 
8  Am.  Dee.  268* 
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h.  Vnagftt,  Ifiecger  and  Onttar^—A  eoTenant  of  flefadn  is  not 
broken,  it  aeems,  by  an  encumbrance  eueh  as  a  bigbway:  Vanghn  y« 
fitosaker,  16  Ind.  838.  By  tbe  transfer  of  a  tnmpike  road  from  the 
public  to  a  private  corporation,  the  title  of  the  soil  is  not  changed, 
bnt  remains  in  tbe  adjoining  owners:  Donglas  y.  Tnmpike  Boad 
Co.,  22  Md.  219,  85  Am.  Dec.  647. 

Upon  the  acquisition  by  tbe  commonwealtb  of  land  oyer  irhieh  a 
bighway  baa  been  located,  the  easement  of  tbe  highway  is  not  merged 
in  tbe  estate  which  the  commonwealtb  acquires  in  tbe  land:  People 
y.  County  of  Marin,  103  CaL  223,  87  Pac.  208,  26  L.  B.  A.  659. 

The  owner  of  tbe  fee  to  land  on  whicb  there  is  a  public  highway 
'Bay  be  barred  of  bis  title  thereto  by  tbe  adverse  possession  of  an- 
vtber  for  tbe  statutory  period.  And  the  private  rights  of  an  abut- 
ting owner  in  tbe  bigbway  may  be  lost  through  adverse  possession: 
See  tbe  monographic  note  to  Northern  Pac.  By.  Go.  v.  Ely,  87  Am. 
BL  B^.  778.  Tbe  public  easement,  however,  cannot  be  extinguished 
by  operation  of  the  statute  of  limitations:  See  the  monographic  note 
to  Schneider  v.  Hutchinson,  76  Am.  St.  Bep.  492-494. 


or  BiglKt  of  Way. 

a.  In  GoneraL — ^When  a  bigbway  is  laid  out  over  private  prop- 
erty, the  public  acquires  an  easement  of  passage  thereon;  but  or- 
diiuirily  it  acquires  no  greater  interest  therein  than  a  right  of  way, 
with  the  powers  and  privileges  incident  to  that  right.  Subject  to 
this  easement,  as  has  already  been  seen,  the  interest  of  the  owner 
of  the  fee  remains  unimpaired:  Town  of  Palatine  v.  Kreuger,  121 
HL  72,  12  N.  E.  75;  Stinson  y.  Gardiner,  42  Me.  248,  66  Am.  Dec. 
S81;  Ellsworth  v.  Lord,  40  Minn.  337,  42  N.  W.  889;  Williams  v. 
Ifatnral  Bridge  Plank  Boad,  21  Mo.  580;  Trustees  of  Presbyterian 
tBoe.  y.  Auburn  etc.  B.  B.  Co.,  8  Hill,  567;  Lewis  v.  Jones,  1  Pa.  St. 
S86,  44  Am.  Dec.  138. 

1».  WUtb  and  Alteration  of  Trayelod  Way^-Since  the  fee  to  the 
toil  of  a  highway  is  in  the  adjoining  owner,  it  follows  that  a  private 
individnal  may  be  held  liable  as  a  trespasser  by  tbe  owner  of  land 
oy«r  which  a  highway  runs,  for  acts  causing  injury  to  the  latter  in 
widening  or  repairing  the  highway  outside  its  traveled  portion,  al- 
ihougb  the  public  authorities  might  have  lawfully  done  the  same 
acts:  HoUenbeck  y.  Bowley,  8  Allen,  473.  So,  one  adjoining  owner 
eannot  build  a  driveway  upon  tbe  land  of  another,  within  the  limits 
of  tbe  bigbway  but  outside  the  wrought  portion,  for  his  private  con- 
yenieneo  in  passing  from  his  land  to  the  highway:  Burr  v.  Stevens, 
90  Me.  500,  88  AtL  547.  Said  the  court:  <<The  defendant  had  no 
right  to  build  a  driveway  upon  this  land  of  the  plaintiff,  although 
within  tbe  limits  of  the  highway,  for  his  private  use  and  conve- 
nience. In  the  use  of  this  driveway  he  was  not  a  traveler  upon  the 
^nblie  bigbway,  but  it  was  built  and  used  by  him  for  his  private 
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•eonyenienee  because  of  the  difficulty  of  passing  directly  fr 
land  to  the  highway." 

The  public,  in  their  use  of  a  road,  are  not  confined  to  the 
4>f  the  actual  beaten  path,  even  where  the  easement  has  b< 
quired  by  user:  Whitesides  y.  Green,  13  Utah,  341,  57  Am.  S 
740,  44  Pac.  1032.  Tet  if  a  traveler,  without  necessity,  driv 
cide  the  uniform  beaten  path  of  a  highway  for  the  express  ] 
of  injuring  the  grass  along  the  roadside,  he  is  answerable  t 
to  the  abutting  owner:  People  y.  Foss,  80  Mich.  559,  20  1 
Eep.  532,  45  N,  W.  480. 

A  land  owner,  who,  by  permission  of  a  turnpike  company 
the  grade  of  a  public  highway  on  his  land,  assumes  the  dv 
obligation  of  such  company  to  make  the  altered  road  suital 
«afe  for  public  travel:  Horstick  v.  Dunkle,  145  Pa,  St.  220, 
€t.  Bep.  685,  23  Atl.  378. 

m.  Bights  axid  Privileges  PeciUlar  to  Owner, 
a.  As  Dlstingolshed  flrom  Other  Persons.— Undoubtedly  th< 
of  property  abutting  on  a  public  highway,  whether  or  not  I 
the  fee  to  the  middle  of  the  road,  has  rights  therein  not 
common  with  the  general  public  for  purposes  of  travel  ai 
Town  of  Longmont  v.  Parker,  14  Colo.  386,  20  Am.  St.  Ei 
23  Pac.  443;  Bradley  v.  Pharr,  45  La.  Ann.  426,  12  South.  618. 
interest  in  the  street  which  is  peculiar  and  personal  to  the  8 
lot  owner,  and  which  is  distinct  and  different  from  that  of  1 
oral  public,  is  the  right  to  have  free  access  over  it  to  his 
building,  substantially  in  the  manner  he  would  have  enjo; 
right  in  case  there  had  been  no  interference  with  the  stree 
4iana  etc.  By.  Go.  v.  Eberle,  110  Ind.  542,  59  Am.  Bep.  225,  1 
467;  Pittsburgh  etc.  By.  Co.  v.  Noftsger,  148  Ind.  101,  4^ 
;'(32;  '' Obstructions,  Encroachments,  and  Nuisances,"  pos 
the  law  accords  the  owner  of  the  fee  broader  rights  than 
merely  an  abutting  owner.  ''The  ownership  of  the  fee  of 
a  street  has  a  substantial  value  in  the  abutting  property  he 
the  degree  of  control  it  gives  to  him  over  the  uses  to  wl 
street  may  be  put.  It  vests  him  with  the  right  to  defend 
and  to  enjoin  a  use  of  or  an  encroachment  upon  the  streel 
legislative  or  municipal  authority,  for  purposes  inconsiste 
those  uses  to  which  streets  should  be  or  have  been  ordinal 
jected,  unless  just  compensation  is  provided  to  be  made.  Hij 
ship  of  the  land  in  the  street  is  subject  only  to  the  public  e 
therein  as  a  highway.  In  the  absence  of  such  a  provision  i 
pensation,  the  taking  of  the  street  for  some  new  or  additic 
inconsistent  use  would  be  illegal.  But  if  the  abutting  ] 
owner  does  not  own  the  fee  in  the  land  of  his  street,  he  has 
Tight  to  compensation,  and  is  remediless  against  a  taking 
street  under  legislative  or  municipal  sanction  for  other  usee 
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•Dch  other  uses  be  unreasonable,  and  in  their  natnre  so  improper  ae 
to  obstruct  a  free  paesage  upon  the  street,  or  to  amount  to  a  nuis- 
mnee,  or  to  deprive  him  of  the  enjoTment  of  easements  of  light,  air 
and  aeeees.  As  to  any  such  improper  or  unreasonable  use  of  a  street, 
the  abutting  property  owner  would  undoubtedly  have  the  right  to 
come  into  a  court  of  equity  and  to  claim  its  intervention  to  pro- 
tect his  general  ri^^ts":  Buffalo  v.  Pratt,  131  N.  Y.  293,  27  Am.  St. 
Bep.  592,  30  N.  £.  233,  15  L.  B.  A.  413. 

A  traveler  along  a  public  highway  may  not  have  a  right  to  turn 
aside  and  remove  a  fence  standing  within  ita  lines  which  does  not 
obstruct  the  general  use  of  it  nor  interfere  with  him;  while  adjoin- 
ing owner  may  have  such  a  right,  for  he  has  a  right  to  reasonable 
access  from  his  premises  to  the  traveled  part  of  the  road:  Hubbard 
▼.  Doming,  21  Conn.  356. 

b.  Use  of  Boad  for  Private  PuiposeB.— The  owner  of  the  soil 
over  which  a  public  way  passes  may  make  a  reasonable  use  of  the 
Ismd  above  and  below  the  surface,  so  long  as  he  does  not  incommode 
the  publie  or  impair  the  usefulness  of  the  way:  Farnsworth  v.  Bock- 
land,  83  Me.  508,  22  AtL  394;  Clark  v.  Lake  St.  Clair  etc.  Ice  Co.,  24 
Mich.  508.  He  may  use  a  reasonable  portion  of  the  highway,  temper* 
arily,  for  the  deposit  of  lumber,  building  materials,  etc:  Chamberlain 
T.  Eniield,  43  N.  H.  356;  Mallory  v.  Griffey,  85  Pa.  St.  275;  North 
Manheim  Township  v.  Arnold,  119  Pa.  St.  380,  4  Am.  St.  Bep.  650, 
13  AtL  444;  Loberg  v.  Amherst,  87  Wis.  634,  41  Am.  St.  Bep.  69,  58 
N.  W.  1048.  But  see  Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  B.  B. 
Co.,  76  Conn.  311,  100  Am.  St.  Bep.  994,  56  Atl.  512. 

The  owner  of  a  lumber-yard,  however,  cannot  permanently  use  a 
road  to  pile  lumber  in:  Busse  v.  Bogers  (Wis.),  98  N.  W.  219.  An 
abutting  owner  has  a  right  to  a  passway  beneath  the  surface  of  the 
highway:  Pemberton  t.  Dooly,  43  Mo.  App.  176.  And  he  may  ex- 
cavate under  the  street  or  highway,  and  use  the  space,  when  he  does 
mot  thereby  interfere  with  the  publie  convenience:  McCarthy  v. 
Syracuse,  46  N.  Y.  194;  Papworth  v.  Milwaukee,  64  Wis.  389,  25  N. 
W.  431.  It  seeras,  too,  that  an  abutting  owner  may  lawfully  place  a 
stepping-stone  in  the  street:  Teager  v.  Flemingsburg,  109  Ky.  746,  95 
Am.  St.  Bep.  400,  60  S.  W.  718,  53  L.  B.  A.  791;  Bobert  v.  PoweU,  168 
K.  T.  411,  85  Am.  St.  Bep.  673,  61  N.  £.  699,  55  L.  B.  A.  775;  or 
construct  an  area  in  front  of  his  premises:  Dell  Bapids  Mercantile 
Co.  V.    Dell  Bapids,  11  S.  Dak.  116,  74  Am.  St.  Bep.  783,  75  N.  W. 


But  the  primary  object  of  public  streets  and  highways  is  to  furnish 
a  passageway  for  travelers;  and  while  they  may  be  put  to  other 
uses,  they  must  be  enjoyed  in  subordination  to  this  primary  object: 
People  T.  Squire,  107  N.  Y.  593,  1  Am.  St.  Bep.  893,  14  N.  E.  820. 
The  owner  of  the  soil  cannot  appropriate  a  highway  for  private  pur- 
poses to  the  detriment  of  the  public  right  of  passage:  Bohne  v.  Blank- 
enahip,  25  Ky.  Law  Bep.  1645,  77  S.  W.  919.    He  cannot  impede  or 
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•bfltroet  a  road  terminating  at  a  narigable  river,  and  intended  as  a 
means  ef  pubBe  commnnieation  between  the  river  and  the  eonntry 
adjoining,  bj  erecting  a  wharf,  and  filling  it  up  so  as  to  raise  the 
terminns  of  the  road  from  the  edge  of  the  water  to  the  top  of  the 
wharf:  Balliet  y.  Commonwealth,  17  Pa.  St.  509,  65  Am.  Dee.  581. 

In  respect  to  frightening  horses,  the  general  role  is,  that  a  property 
owner,  who  has  a  lawful  right  to  expose  an  object  on  or  along  & 
pnblic  highway,  within  view  of  passing  horses,  for  a  temporary  pur- 
pose, is  bound  only  to  take  care  that  it  shall  not  be  calculated  to 
frighten  ordinarily  gentle  and  well-trained  horses:  PioUet  ▼.  bum- 
mers, 106  Pa.  Bt.  95,  51  Am.  Bep.  i90.  The  object  in  question 
in  this  case  was  a  small  barrel,  mounted  on  wheels,  and  uaed  in 
whitewashing  the  road  fence.  In  Lynn  v.  Hooper,  93  Me.  46,  44 
AtL  127,  47  L.  B.  A.  752,  it  was  held  unlawful  for  a  land  owner  to 
place  a  hay  eap  over  a  bunch  of  hay  within  the  limits  of  the  high- 
way, giving  the  appearance  of  a  small  white  tent. 

c  Malntenaiioe  of  FeiioeB  and  Oates.—Land  owners  cannot,  as  a 
rule,  erect  and  maintain  gates  across  a  highway  for  the  purpose  of 
protecting  their  property:  Turpin  v.  Dennis,  139  III.  274,  28  N.  £. 
1065;  Hraby  v.  Bipley  Township,  10  Ind.  45.  The  public,  however, 
may  authorize  this  to  be  done:  Hunsicker  v.  Briscoe,  12  La.  Ann.  169. 
And  when  a  board  of  supervisors,  in  pursuance  of  a  statute,  authorize 
a  person  to  place  gates  across  a  road  which  runs  through  his  land, 
this  authorization,  while  it  should  not  be  withdrawn  capriciously  to 
the  injury  of  the  one  who  has  acted  under  the  license,  may,  never- 
theless, be  revt>ked:  Teague  v.  Board  of  Supervisors,  56  Miss.  29. 
The  owner  of  land  through  which  a  pent  road  runs  may  erect  gates 
and  bars  for  the  protection  of  his  crops,  so  long  as  they  do  not 
interfere  with  the  reasonable  use  of  the  way  as  a  pent  road:  Wolcott 
▼.  Whitcomb,  40  Vt.  40;  Carpenter  v.  Cook,  67  Vt.  102,  30  AtL  998. 

A  person  owning  land  on  both  sides  of  a  highway  crossed  by  a 
ereek,  spanned  by  a  bridge,  has  no  right,  because  the  steam  cannot  be 
crossed,  except  on  the  bridge,  to  build  a  fence  along  the  creek's 
bank  to  the  bridge:  Comlison  v.  State,  40  Tez.  Cr.  App.  159,  49  S» 
W.  384.  Statutory  authority  for  so  doing,  however,  exists  in  some 
jurisdictions:  Town  of  Sadoris  v.  Black,  65  111.  App.  72.  Said  the 
supreme  court  of  Illinois,  in  passing  upon  this  question,  under  the 
statute  of  that  state:  ''Before  the  present  bridge  was  built,  there 
was  an  *old  bridge,  by  the  side  of  which  was  a  convenient  ford,  much 
used  by  the  public.  But  the  present  bridge  occupies  the  site  of  that 
ford;  and  the  new  one  beside,  and  the  one  claimed  to  be  obstructed, 
the  decided  preponderance  of  evidence  shows,  is  inconvenient,  the 
banks  being  steep  and  difficult  to  ascend  or  descend,  and  that  it  was 
only  occasionally  used  before  the  building  of  the  fences,  by  persons 
deeiring  to  water  their  teams,  or  wet  the  wheels  of  their  wagons  in 
the  stream,  for  the  purpose  of  tightening  the  tires;  and,  when  the 
stream   was   dry,   by   persons   to   water   their   teams   at   a  spring 
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on  mppeDee'fl  land  near  by.  The  right  of  way  ezitting  in  the  piablie 
is  a  right  ef  way  ef  pa«age  along  the  highway,  and  not  a  right  t» 
get  water,  either  in  streams  or  springe,  on  the  soil  of  the  land 
owners.  The  water  is  no  part  of  the  highway,  and  its  nse  is  not  aa 
incident  to  the  nse  of  the  highway'':  Old  Town  t.  Doolej,  81  111.  865. 


ZV.    BneraacluB6at%  Ohetmctloiis  and  KniaaaoeB. 

a.  BnaoadunentB  and  Obstmcttona^-An  abutter  on  a  pnblie  way 
eaanot  maintain  an  aetion  for  an  obstruction  to  the  waj  in  that  part 
ef  it  whieh  is  not  i^posite  his  land,  for  the  reason  that  in  such  a 
ease  his  damage  ia  not  different  in  kind  from  that  suffered  by  the 
pnblie:  Robinson  t.  Brown,  182  Mass.  206,  65  N.  E.  877.  See,  in  this 
connection,  Cabbell  y.  Williams,  127  Ala.  820,  28  South.  405;  Cobum  v. 
Amen,  68  GaL  885,  28  Am.  Bep.  684;  JaeksouTille  ete.  By.  Co.  t« 
Thompson,  84  Fla.  846,  16  Sooth.  888,  26  L.  B.  A.  410;  Pittsburg  ete. 
By.  Co.  ▼.  Koftsger,  148  Ind.  101,  47  N.  E.  832;  MiUer  y.  Sehenek, 
78  Iowa,  872,  48  N.  W.  825;  Dyehe  y.  Weiehselbaum,  0  Kan.  App.  360, 
58  Pae.  126;  Bembe  y.  Anne  Arundel  County,  94  Md.  321,  51  AtL  179, 
57  U  B.  A.  279;  Currier  y.  Dayis,  68  N.  H.  596,  41  Atl  239;  Hill  y. 
Ho£bnan  (Tenn.  Ch.  App.),  58  S.  W.  929;  Qalyeston  ete.  By.  Co.  y. 
Baadat,  21  Ter.  Qy.  App.  236^  51  a  W.  541;  Smith  y.  MiteheU,  21 
Wash.  536,  75  Am.  St  Bep.  858,  58  Pae.  667;  Baler  y.  Sehermerhom, 
96  Wia.  872,  71  N.  W.  600.  The  right  of  an  abutting  owner  extends 
to  haying  the  road  clear  of  obstructions  on  the  ground  to  whieh  he 
owns  the  fee;  but  it  has  been  held  that  where  his  title  extends  only 
to  the  middle  of  the  highway  he  cannot  maintain  an  action  for  aa 
obstruction  on  the  opposite  side  of  the  road,  the  only  effect  of  which 
is  to  render  access  to  his  property  more  diflcult  and  inconyenient, 
and  to  force  trayel  nearer  his  lot:  Indiana  etc.  By.  Co.  y.  Eberle,  110 
Ind.  642,  59  Am.  Bep.  225,  11  K.  K  467.  Still,  when  an  obetruetion 
in  a  highway  materially  interferes  with  the  means  of  access  to  his 
property,  the  general  role  is  that  he  may  maintain  an  action  in 
respeet  thereto,  whether  or  not  the  obstruction  is  on  the  part  of 
the  road  laid  upon  his  land:  Martin  y.  Marks,  154  Ind.  549,  57  N.  E. 
249.  Said  the  court  in  this  case:  ''The  owners  of  real  estate  abutting 
upon  a  highway  haye  a  peculiar  and  distinct  interest  in  the  highway 
in  front  of  their  real  estate;  this  interest  includes  the  right  to  haye 
the  highway  kept  open  and  free  from  obstructions  which  preyent  or 
materially  interfere  with  the  means  of  ingress  to  and  egress  from 
said  real  esUte.'' 

It  is  a  yiolation  of  the  rights  of  the  owner  of  the  soil  to  store  mer- 
ehandise  in  a  highway  (Cobum  y.  Ames,  52  CaL  385,  28  Am.  Bep. 
634) ;  or  to  deposit  fence  rails  therein  (Lewis  y.  Jones,  1  Pa.  St.  S3C, 
44  Am.  Dec.  138);  or  to  lay  gas-pipes  without  obtaining  the  consent 
or  compensating  the  owner  (Kincaid  y.  Indianapolis  Gas  Co.,  124  Ind. 
577,  19  Am.  St.  Bep*  113,  24  N.  £.  1066,  8  L.  B.  A.  602;  Huffman  v. 
8Uto,  21  Ind.  App.  449,  69  Am.  St.  Bep.  368,  52  N.  £.  713);  or  to 
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erect  telephone  or  telegraph  poles  (Postal  Tel.  Cable  Go.  v.  Eaton,  170 
111.  513,  62  Am.  St.  Bep.  390,  49  N.  £.  365,  39  L.  B.  A.  722;  Donovan 
▼.  Allert,  11  N.  Dak.  289,  95  Am.  St.  Bep.  720,  91  N.  W.  441,  58  L. 
B.  A.  775;  note  to  Chesapeake  etc.  Tel.  Co.  y.  Mackenzie,  28  Am.  St. 
Bep.  229;  Myers  y.  Bell  Telephone  Co.,  8^  N.  T.  Snpp.  83,  83  App. 
Div.  623);  or  to  construct  an  elevated  railway,  though  no  part  of 
the  structure  is  in  front  of  the  owner's  premises,  if  the  inclined  plane 
begins  there:  Eldert  v.  Long  Island  Elec  By.  Co.,  51  K.  T.  Supp.  186, 
28  App.  Div.  451,  affirmed  in  165  N.  Y.  651,  59  N.  E.  1122.  See,  also, 
De  Oeofroy  v.  Merchants'  Bridge  Ter.  By.  Co.,  179  Mo.  698,  post,  p. 
524,  79  S.  W.  386,  64  L.  B.  A.  959.  The  owner  of  land  taken  for  a 
publie  street  holds  it  subject  to  the  right  of  appropriation  of  the 
space  above  and  below  the  surface  for  the  purpose  of  public  travel 
without  compensation:  Sears  v.  Crocker,  184  Mass.  586,  100  Am.  St. 
Bep.  577,  69  N.  E.  329.  And  it  is  generally  regarded  that  the  opera- 
tion of  street  railways  does  not  impose  an  additional  servitude  upon 
the  street  for  which  the  owner  of  the  fee  is  entitled  to  compensation 
or  an  injunction  against  the  construction  of  the  road:  Baker  v. 
Selma  etc.  By.  Co.,  135  Ala.  552,  92  Am.  St.  Bep.  42,  33  South.  685; 
Doane  v.  Lake  St.  etc.  By.  Co.,  165  III  510,  56  Am.  St.  Bep.  265,  46 
N.  £.  520,  36  L.  B.  A.  97;  San  Antonio  etc.  By.  Co.  v.  Limberger,  88 
Tex.  79,  53  Am.  St.  Bep.  730,  30  S.  W.  533.  And  the  same  is  true  as 
to  the  construction  of  a  subway  for  publie  travel  below  the  surface 
of  a  street:  Sears  v.  Crocker,  184  Mass.  586,  100  Am.  St.  Bep.  577,  69 
N.  E.  327.  A  contrary  view  has  been  taken,  however,  as  to  the 
appropriation  of  a  street  to  the  construction  and  operation  of  an 
ordinary  commercial  railroad:  Adams  y.  Chicago  etc.  B.  B.  Co.,  39 
Minn.  286,  12  Am.  St.  Bep.  644,  89  K.  W.  629,  1  L.  B.  A.  493;  Chicago 
etc.  By.  Co.  v.  Milwaukee  etc.  By.  Co.,  95  Wis.  561,  60  Am.  St.  Bep. 
136,  70  N.  W.  678,  37  L.  B.  A.  856.  See  Sherlock  y,  Kansas  City  Belt 
By.  Co.,  142  Mo.  172,  64  Am.  St.  Bep.  551,  43  8.  W.  629.  The  use  of 
a  public  street,  by  putting  up  a  fence  which  shuts  off  all  access  to 
abutting  property,  and  occupying  the  street  with  building  apparatus 
and  a  double  track  railway  two  feet  above  the  sidewalk,  is  not  a  mere 
source  of  consequential  damages,  but  a  direct  taking  of  the  land  of 
an  abutting  owner  for  a  purpose  to  which  it  has  never  been  dedicated 
or  appropriated:  Knapp  etc.  Mfg.  Co.  v.  New  York  ete.  B.  B.  Co., 
76  Conn.  311,  100  Am.  St.  Bep.  994,  56^  Atl.  512. 

Where  the  land  is  owned  by  an  adjoining  proprietor,  the  public 
cannot  use  a  highway  to  erect  therein  a  public  building,  such  as  a 
watchhouse:  Winchester  y,  Capron,  63  N.  H.  605,  56  Am.  Bep.  554, 
4  Atl.  795.  But  the  authorities  may  place  a  reservoir  or  cistern  in 
a  highway  for  the  purpose  of  retaining  water  to  sprinkle  the  road: 
West  V.  Bancroft,  32  Vt.  367. 

The  encroachment  on  a  highway  by  one  abutting  owner  does  not 
justify  the  obstruction  of  the  road  to  the  same  extent  by  another 
owner:  Bobinson  v.  State  (Tex.  Cr.  App.),  44  S.  W.  500. 
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b.  Destnictloii  of  Lateral  Support. — An  adjoining  proprietor  is,  ag 
against  a  wrongdoer,  entitled  to  the  lateral  support  of  the  highway 
for  his  buildings.  And  this  right  will  be  protected  by  injunction: 
Finegan  v.  Eckerson,  67  N.  Y.  Supp.  605,  26  Misc.  Bep.  574.  As  ta 
whether  a  change  in  the  grade  of  a  highway,  made  in  the  construc- 
tion of  a  railway,  is  in  violation  of  the  rights  of  the  abutting  owner,. 
see  Offntt  v.  Montgomery,  94  Md.  115,  50  Atl.  419;  Zehren  v.  Mil- 
waukee Elee.  By.  etc.  Co.,  99  Wis.  83,  67  Am.  St.  Bep.  844,  67  N. 
W.  844,  41  L.  B.  A.  575. 

e.  Nnlsanoes— Offensive  Conduct. — ^A  person  in  a  highway  who  is 
violent,  abusive,  or  threatening  in  his  language  to  the  person  over 
whose  land  the  road  passes,  is  guilty  of  a  trespass:  Adams  v.  Rivers^ 
11  Barb.  390;  State  v.  Buckner,  Phil.  (N.  C.)  559,  98  Am.  Dec.  83. 
And  one  who  stops  in  the  road  and  uses  loud  and  obscene  language 
becomes  a  trespasser,  and  the  owner  of  the  land  has  a  right  to  abate 
the  nuisance  which  he  is  creating:  State  v.  Davia,  80  N.  C.  351,  30 
Am.  Bep.  86.  So,  where  one,  in  violation  of  law,  takes  an  old  boat 
that  has  been  left  by  high  water  in  a  highway,  and  fits  it  up  for  a 
grog-shop,  where  disorderly  persons  assemble  and  engage  ;n  unseemly 
conduct,  to  the  disturbance  of  a  person's  family  who  lives  near  by,, 
and  owns  the  fee  to  the  road,  he  may  sue  for  the  abatement  of  the 
nuisance:  Green  v.  Asher,  10  Ky.  Law  Bep.  1006,  11  S.  W.  286. 

d^  Deviation  from  Bead  to  Avoid  Obstmction. — ^When  a  public 
road  becomes  temporarily  impassable  by  reason  of  obstructions  or 
want  of  repair,  a  traveler  may  lawfully  go  upon  adjoining  land  in 
order  to  pass  around  the  obstruction,  and  continue  his  journey.  Such 
a  temporary  and  unavoidable  use  of  private  property  must  be  re- 
garded as  one  of  those  incidental  burdens  to  which  all  property  is 
subject.  But  such  a  right,  having  its  origin  in  necessity,  must  be 
limited  by  the  necessities  that  create  it.  It  does  not  exist  from  con- 
venience merely,  nor  when,  by  the  use  of  due  care,  after  notice  of 
obstructions,  other  ways  may  be  used  and  traveling  extra  viam 
avoided.  And  the  public  acquires  no  permanent  easement  through 
this  way,  of  necessity:  Campbell  v.  Bace,  61  Mass.  (7  Cush.)  408, 
54  Am.  Dec.  728;  State  v.  Northumberland,  44  N.  H.  628;  Morey  ▼. 
Fitzgerald,  56  Vt.  487,  48  Am.  Bep.  811. 

A  traveler  may,  when  necessary  in  order  to  extricate  his  team  and 
wagon  from  a  bog  in  a  highsray,  lay  down  the  fence  by  the  roadside 
and  pass  through  the  field:  Hedgepeth  v.  Bobertson,  18  Tex.  858. 

V.    Soil  and  Minerals. 

Not  only  does  the  soil,  subject  to  the  public  easement,  belong  to- 
the  person  across  whose  land  a  highway  runs,  with  the  same  remedies 
for  an  injury  to  this  residuary  interest  that  he  would  be  entitled 
if  it  was  entire  and  absolute  (Cortelyou  v.  Van  Bnindt,  2  Johns.  357, 
8  Am.  Dec.  439;  Gidney  v.  Earl,  12  Wend.  98);  but  he  is  entitled  to  all 
the  minerals  that  may  be  found  in  the  highway,  and  he  may  work 
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the  mines  in  snch  a  wBj  as  not  to  interfere  with  the  publia  rum: 
Trustees  of  Hawesville  ▼.  Hawes,  69  Kj,  (6  Bush)  232;  West  Coving- 
ton y.  Frekingy  71  Ej.  (8  Bnsh)  121.  But  in  ease  the  fee  of  a  street 
has  passed  to  the  eitj,  it  ean  maintain  aa  action  against  one  wha 
works  a  mine  therein,  and  extracts  the  minerals:  Union  Coal  Oo.  ▼• 
La  Salle,  136  lU.  119,  26  N.  E.  506,  12  U  B.  A.  826;  Dea  Moines  t« 
Hall,  24  Iowa,  234. 

VL    Tteefl»  anu»  and  HMiaga, 

a.  Grass  and  HerlNiga^— The  grass  and  herbage  growing  in  a  higli- 
waj  is  the  property  of  the  adjoining  proprietor  if  he  owns  the  fee 
to  the  soil,  and  other  people  eannot  lawfully  cut,  pasture,  or  destroy 
it:  Dubuque  ▼.  Malonej,  9  lowa^  451,  74  Am.  Dee.  358;  Staekpole  t. 
Healj,  16  Mass.  33,  8  Am.  Dee.  121;  People  ▼•  Foss,  80  Mich.  559, 
20  Am.  St.  Bep.  532,  45  N.  W.  480,  8  L.  B.  A.  472;  Tonawanda  B.  B. 
Co.  ▼.  Munger,  5  Denio,  255,  49  Am.  Dee.  239;  Holden  ▼.  Shuttnek, 
84  Yt.  386,  80  Am.  Dee.  684;  Cole  ▼.  Drew,  44  Yt.  49,  8  Am.  Bep. 
863;  Harrison  ▼•  Brown,  5  Wis.  27.  But  see  Hardenburgh  ▼•  Lock- 
wood,  25  Barb.  2.  Speaking  of  the  pasturage  in  highways,  the 
court  uses  this  language  in  Bobinson  ▼.  Flint  etc.  B.  B.  Co.,  79  Mielu 
323,  19  Am.  St.  Bep.  174,  44  N.  W.  779:  "Bj  the  common  law  every 
person  must  keep  animals  upon  his  own  premises.  He  may  use  ths 
highway  for  the  purpose  of  driving  them  from  place  to  place.  He 
cannot  use  it  for  a  public  pasture.  He  may  pasture  in  the  highway 
opposite  his  own  premises,  for  he  is  entitled  to  the  herbage  growing 
there.  He  is  not  entitled  to  pasturage  opposite  the  lands  of  others^ 
even  when  the  cattle  are  in  charge  of  a  keeper.  Such  a  use  is  not 
an  incident  of  travel  for  which  the  highway  is  dedicated  or  ap» 
propriated  by  the  public." 

b.  BhzxLbs  and  Trees. — ^The  owner  of  land  appropriated  for  a  high- 
way retains  his  exclusive  right  in  trees  and  shrubs  growing  on  the  land 
for  every  purpose  not  inconsistent  with  the  easement  of  passage; 
and  for  their  injury  or  destruction,  when  they  do  not  constitute  an 
obstruction  or  hindrance  to  travelers,  he  has  a  remedy:  Western 
Union  Tel.  Co.  y.  Krueger,  30  Ind.  App.  28,  64  N.  £.  635;  Deaton  ▼• 
County  of  Polk,  9  Iowa,  594;  Edsall  v.  Howell,  86  Hun,  424,  33  N.  T. 
Supp.  892;  Phifer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Bep.  58;  Sanderson 
V.  Havestick,  8  Pa.  St.  294;  note  to  Callanan  v.  Oilman,  1  Am.  St. 
Bep.  843.  Trees  in  a  highway  may  be  removed  by  the  public  author- 
ities, however,  when  the  public  necessity  calls  for  such  action: 
Werner  v.  FUes,  91  Iowa,  146,  59  N.  W.  18;  Chase  v.  Oshkosh,  81  Wis. 
313,  29  Am.  St.  Bep.  898,  51  N.  W.  560,  15  L.  B.  A.  553.  And  it  has 
been  held  the  removal  may  be  without  notice  to  the  owner:  Ely  ▼• 
Parsons,  55  Conn.  83,  10  AtL  499.  But  this  is  doubtful:  Stretch  ii^ 
Cassopolis,  125  Mich.  167,  84  Am.  St.  Bep.  567,  84  N.  W.  51;  Miller  v, 
Detroit  etc.  By.  Co.,  125  Mich.  171,  84  Am.  St.  Bep.  569,  84  N.  W.  49, 
51  li.  B»  A.  955,  Justice  Hooker  dissenting.    Although  the  Michigan 
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eoort  decides  in  Wymnt  y.  Central  TbL  Co.,  123  Mich.  51,  81  Am.  8t. 
Bep.  155,  81  N.  W.  928,  47  L.  B.  A.  497,  that  a  telephone  company  may 
obtain  a  free  paaeage  for  its  wires  bj  trimmin^^  trees  without  first 
giving  the  owner  an  oppoitnnity  to  do  the  catting.  The  right  of  m 
telephone  ecwipanj  to  cnt  or  trim  trees  in  removing  their  wires  seems 
to  be  recognized  also  in  Southern  Bell  Telephone  Go.  ▼.  Francis.  109 
Ak.  224,  55  Am.  St.  Bep.  930,  19  South.  1,  31  L.  B.  A.  193.  Compare 
Daily  ▼.  SUte,  51  Ohio  St.  348,  46  Am.  St.  Bep.  578,  37  N.  £.  710; 
note  to  Chesapeake  etc.  TeL  Co.  ▼.  Mackenzie,  28  Am.  St.  Bep.  235. 
And  in  Miller  y.  Detroit  etc.  By.  Co.,  125  Mich.  171,  84  Am.  St.  Bep. 
569,  84  N.  W.  49,  51  L.  B.  A.  955,  it  is  decided  that  a  street  railroad 
company  has  the  right  to  remove  shade  trees  within  the  limits  of  a 
public  higrhway,  for  the  eonstmetion  of  its  road,  without  compensa- 
tion for  damages. 

The  malicious  cutting  down  of  trees  by  an  overseer,  which  do  not 
interfere  with  the  public  use  of  m  highway,  renders  him  liable  in 
exemplary  damages:  Winter  v.  Peterson,  24  N.  J.  L.  524,  61  Am.  Dec. 
678.  And  if  the  surveyor  of  highways,  in  making  or  repairing  them, 
cuts  and  converts  to  his  own  use  wood  growing  there,  he  ia  a  tres- 
passer: Makepeace  ▼.  Wonder,  1  N.  0.  16, 

If  a  gaa  company  permits  its  pipes  in  the  public  streets  to  be  oiA 
of  repair,  so  that  gas  escaping  therefrom  kills  shade  trees  standing 
in  the  streets,  the  owner  may  recover  compensation  therefor:  Evans 
V.  Keystone  Gas  Co.,  148  N.  Y.  112,  51  Am.  St.  Bep.  681,  42  N.  E. 
512,  30  li.  B.  A.  651. 

The  owner  of  land  over  which  m  highway  poases  has  a  right  to  plant 
trees  by  the  roadside,  in  a  manner  not  obstructing  travel,  and 
they  cannot  be  lawfully  injured  or  destroyed,  either  by  private  in* 
dividuals  or  the  public  authorities,  when  no  necessity  exists  therefor: 
Wellman  v.  Dickey,  78  Me.  29,  2  AtL  133;  Bliss  v.  ^dl,  99  Mass.  597; 
Graves  ▼•  Shattuck,  85  N.  H.  257,  69  Am.  Dec.  536;  Commonwealth  v. 
Uauck,  103  Pa.  St.  636;  Andrews  v.  Youmans,  78  Wis.  56,  47  N.  W. 
304.  ''Ordinarily,  it  may  be  said  that  the  entire  width  ot  the  high- 
way may  be  used;  yet  the  owner  of  the  land  over  which  it  passes 
may,  within  the  limits  thereof,  plant  trees,  set  posts,  and  do  such 
other  acts  as  will  add  to  his  eonvenience  or  assist  in  beautifying  his 

IHremises.    He  is  encouraged  ia  doing  this  by  public  sentiment 

Public  convenience  may,  in  time,  in  particular  locations,  require  the  re- 
moval of  some  of  these  things;  and  whenever  the  necessity  arises,  and 
the  public  authorities  request  their  removal,  then  the  private  must 
give  way  to  the  public  or  paramount  right.  But  while  permitted  to 
remain,  no  one  traveling  the  highway  can  willfully  injure  or  destroy 
them;  and  should  anyone  do  so,  he  would  justly  be  held  responsible, 
notwithstanding  his  plea  of  a  claim  of  right  to  travel  over  any  part 
of  the  highway":  People's  Ice  Co.  v.  Steamer  Excelsior, 44  Mich.  233, 
38  Am.  Bep.  246;  People  ▼.  Foss,  80  Mich.  559,  20  Am.  St.  Bep.  532^ 
45  N.  W.  480,  8  L.  B.  A.  472, 
Am.  St.  B«p.  VoL  101—8 
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The  owner  of  a  tree  standing  in  a  pnblie  street  is  bonnd  to  exer- 
cise reasonable  care  that  it  does  not  become  dangerous  to  traveler^ 
and  any  person  specially  injured  through  a  breach  of  such  obligation 
has  a  right  of  action  for  damages  arising  therefrom:  Weller  ▼.  Mo- 
Cormick,  52  N.  J.  L.  470,  19  AtL  1101,  8  L.  B.  A.  798.  If  the  owBflr 
of  a  tree  standing  in  a  road  a  few  feet  from  the  travaled  track  girm 
bis  consent  to  its  cutting  down,  he  is  guilty  of  obstructing  the  high- 
way if  the  tree  falls  within  it,  and  is  allowed  to  remain  there  to  tbm 
hindrance  or  inconvenience  of  travelers:  Note  to  Callanan  v.  Qilmai^ 
1  Am.  St.  Bep.  843. 

Vn.    Waten  and  Drainage. 

■i.  Use  of  Water  in  Highway^ — ^Where  a  spring  is  located  in  a  high- 
way, the  owner  of  the  land  is  entitled  to  any  and  all  usee  of  fit 
which  do  not  interfere  with  public  travel  or  increase  the  pnblie 
burden  of  making  repairs,  l^e  authorities  have  a  right  to  drain  it 
in  such  a  manner  as  to  render  the  road  safe  from  overflow,  but  thej 
have  no  right  to  divert  the  water  to  a  public  watering  trough  on  the 
other  side  of  the  highway:  Town  of  Suffield  v.  Hathaway,  44  Conau 
621,  20  Am.  Bep.  4S3.  And  a  turnpike  company  has  no  easement  i» 
a  spring  within  its  right  of  way.  It  has  a  right  of  way  for  publie 
travel  only  over  the  land  upon  which  the  waters  of  the  spring 
descend,  and,  for  the  purpose  of  preserving  its  roadbed  in  a  conditioa 
suitable  for  travel,  it  may  drain  the  water  off;  but  it  has  no  right 
to  appropriate  or  to  take  exclusive  .possession  of  the  spring,  or 
exclude  the  owner  therefrom.  He,  as  owner  of  the  fee  to  the  soil, 
has  the  title  to  the  water  and  the  right  to  make  any  use  of  it  not 
Incompatible  with  the  enjoyment  of  the  highway:  Upper  Ten  Mile 
Plankroad  Co.  v.  Braden,  172  Pa.  St.  460,  51  Am.  St.  Bep.  769,  3S 
Atl.  562. 

In  the  principal  case  (ante,  p.  97),  the  supreme  court  of  Cali- 
f omia  holds  that  the  owner  of  the  soil  in  a  highway  may  have  the 
public  authorities  restrained  by  injunction  from  taking  subterraneas 
water  from  the  road  to  sprinkle  it.  Tet  the  public  authorities  hav# 
a  right  to  place  in  a  street  or  highway  a  reservoir  or  cistern  fer 
the  purpose  of  retaining  water  to  sprinkle  the  road,  and  the  owner 
of  the  land  cannot  maintain  an  action  against  them  for  so  doing: 
West  V.  Bancroft,  32  Vt.  367. 

b.  Watercourses,  Streams  and  Bacewa78.^The  right  of  the  owner 
of  the  soil  in  a  highway  to  fence  a  stream  where  it  crosses  the  roat 
has  already  been  considered  under  "Maintenance  of  Fences  anA 
Gates,"  ante.  If  a  highway  is  laid  out  over  watercourses,  either 
natural  or  artificial,  the  public  should  not  shut  them  up  to  the  imr 
jury  of  the  owner  of  the  land,  but  should  construct  the  road  over 
them  by  means  of  bridges  or  culverts:  Perley  v.  Chandler,  6  MaaiL 
463,  4  Am.  Dec.  159;  Town  of  Groton  v.  Haines,  36  N.  H.  888.    Owm 
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has  a  right  to  ent  or  tank  a  raceway  or  watercourse  under  a  high* 
way  on  his  own  land,  bnt  he  must  take  care  that  the  highway  re- 
mains  safe  for  travelers.  He  is  bound  to  erect  and  keep  in  repair 
a  proper  bridge,  and  subsequent  owners  of  the  waterway  are  under 
the  same  obligation:  Town  of  Clay  y.  Hart,  55  N.  Y.  Supp.  43,  25 
Misc.  Bep.  110;  TV  est  Bend  ▼.  Mann,  59  Wis.  69,  17  K.  W.  972. 

e.  Ditches  and  I>rainage.~Tlie  owner  of  land  over  which  a  high- 
way paases  may  take  advantage  of  the  road  for  purposes  of  drain- 
age if  he  does  not  thereby  interfere  with  the  rights  of  the  public: 
Thorn  ▼.  Bodge  County,  64  Keb.  845,  90  K.  W.  763;  Baring  v.  Hey- 
ward,  2  Spear  (S.  C),  533.  He  may  dig  a  ditch  therein,  providing 
he  does  not  interfere  with  the  use  of  the  highway,  rendering  it  less 
safe,  useful,  or  convenient  for  the  public:  Kelson  v.  Fehd,  203  111. 
120,  67  K.  £.  828.  And  he  may  cut  a  ditch  across  the  road,  although 
if  he  does  so  he  must,  by  bridging  it  or  otherwise,  keep  the  high- 
way as  good  and  safe  for  travel  as  before:  Dygert  v.  Schenck,  23 
Wend.  445,  35  Am.  Dec.  575.  A  subsequent  owner  who  continues  the 
ditch  is  also  bound  to  keep  the  bridge  in  repair:  Woodring  v.  Forks 
Township,  28  Pa.  St.  355,  70  Am.  Dec.  134.  The  owner  of  the  ad- 
joining land  may  maintain  trespass  against  another  for  interfering 
with  a  drain  under  the  road:  Dubuque  v.  Maloney,  9  Iowa,  451,  74 
Am.  Dec.  358. 

The  public  authorities  may  run  a  ditch,  for  the  purpose  of  im- 
provement, in  front  of  an  owner's  premises,  and  the  latter  may  bridge 
it,  though  in  doing  so  he  must  not  obstruct  the  ditch  or  the  way: 
Highway  Commrs.  ▼.  Ely,  54  Mich.  173,  19  N.  W.  940. 

Tin.  Bepair  of  Highways, 
a.  Use  of  Son,  Gravel  and  Bock.— When  land  is  taken  for  a  high- 
way, the  public  acquires,  as  an  incident  to  the  easement,  the  right 
to  nse,  in  a  reasonable  manner,  the  soil,  gravel  and  stone  found 
within  the  limits  of  the  way,  for  constructing  the  road  and  keeping 
it  in  repair:  Kreuger  v.  Palatine,  20  111.  App.  420;  Overman  v.  May, 
85  Iowa,  89;  Upham  v.  Marsh,  128  Mass.  546;  Anderson  v.  Van  Tas- 
sel, 53  N.  Y.  631.  And  within  reasonable  bounds  the  public  should 
have  the  right  to  remove  and  transport  material  from  one  point  to 
another  on  the  highway,  regardless  of  the  ownership  of  the  adjoin- 
ing lands.  The  use  of  the  material  should  not  be  confined  to  the 
particular  part  of  the  road  where  it  is  found  and  taken  from  nor 
even  to  that  particular  highway:  New  Haven  v.  Sargeant,  38  Conn. 
350,  9  Am.  Rep.  360;  Bundy  v.  Catto,  61  HI.  App.  209;  Denniston 
V.  Clark,  125  Mass.  216;  BisseU  v.  Collins,  28  Mich.  277,  15  Am. 
Bep.  217;  St.  Anthony  Falls  Water  Power  Co.  v.  King  etc.  Bridge^ 
28  Minn.  186,  23  Am.  Bep.  682;  Huston  v.  Fort  Atkinson,  56  Wis. 
350,  14  N.  W.  444.  The  law  on  this  point,  however,  is  not  clear. 
In  at  least  two  cases  it  has  been  decided  that  earth  and  gravel  can- 
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not,  under  public  authority,  be  dug  up  at  one  point  in  a  highway 
merely  to  obtain  material  to  use  in  the  improvement  of  the  highway 
at  some  place  remote  from  the  owner's  land,  when  the  removal  of 
the  material  is  not  necessary  to  bring  the  road  to  the  desired  grade: 
Anderson  v.  Bement,  13  Ind.  App.  248,  41  K.  E.  547;  Bobert  ▼. 
Sadler,  104  K.  Y.  229,  58  Am.  Bep.  498,  10  N.  £.  428.  And  in  Smith 
V.  Bome,  19  Ga.  89,  63  Am.  Dec.  298,  it  is  held  that  taking  rock 
from  a  bluff  within  the  boundaries  of  a  right  of  way  for  use  in 
macadamizing  streets  and  building  culverts  amounts  to  waste^  and 
will  be  enjoined.  The  right  of  a  turnpike  company  to  dig  gravel 
or  quarry  rock  within  a  highway  for  the  repair  of  the  road  has  been 
denied:  Turner  v.  Bising  Sun  etc  Co.,  71  Ind.  547;  Kelly  v.  Dona- 
hoe,  59  Ky.  (2  Met.)  482.  Of  course,  soil  cannot  lawfully  be  removed 
from  one's  land,  within  the  limits  of  a  highway,  when  not  neces- 
sary for  the  construction  or  repair  of  the  way:  Phillips  v.  Bowers, 
73  Mass.  (7  Gray)  21. 

Ik  Use  of  Timber. — ^It  would  seem  clear  that  timber  growing  in 
a  highway  may,  within  reasonable  bounds  and  under  certain  cir- 
cumstances, be  used  in  the  construction  and  repair  of  the  road.  To 
quote  from  Felch  v.  Oilman,  22  Vt.  38:  ''No  doubt  the  fee  of  the 
land  remains  in  the  land  holder;  and  he  may  maintain  trespass,  sub- 
ject to  such  rights,  as  are  acquired  under  the  easement,  which  the 
public  get.  The  public  have  simply  a  right  of  way,  and  the  powers 
and  privileges  incident  to  that  right.  We  think  digging  the  soil  and 
using  the  timber  and  other  materials,  found  within  the  limits  of  the 
highway,  in  a  reasonable  manner,  for  the  purpose  of  making  and  re- 
pairing the  road,  or  bridges,  are  incident  to  the  easement":  See, 
also,  Makepeace  v*  Worden,  1  K.  H.  16;  Tucker  y.  Mdred,  6  B.  L 
404. 

The  foregoing  language,  in  our  opinion,  should  not  be  taken  without 
qualification.  While,  no  doubt,  the  public  may  be  justified  in  maay 
eases  in  making  use  of  timber  growing  in  a  highway  for  road  par- 
poses,  still  the  right  to  such  appropriation  probably  depends  on  the 
circumstances  and  exigencies  of  the  case,  such  as  the  abundance, 
character,  and  value  of  the  timber,  and  the  urgency  of  the  puMie 
needs.  Trees  can  hardly  be  classed  as  a  road  material  with  sand  and 
gravel.  Said  the  supreme  court  of  New  Hampshire  in  Baker  v.  Shep- 
faard,  24  N.  H.  208:  "We  are  therefore  of  the  opinion  that,  by  lay- 
ing out  a  highway,  the  public  acquire  no  right  to  use  any  trees  or 
timber  growing  upon  the  land  for  the  purpose  of  building  and  repair- 
ing the  road;  and  that  the  only  right  they  acquire  in  relation  to  such 
trees  is  that  of  cutting  down  and  removing  to  a  convenient  distance^ 
for  the  use  of  the  owner,  saeh  trees  tf  it  is  neeessary  to  reoMvo  ia 
order  to  the  working  oz  repair  of  the  road  in  m  proper  and  rsasoa* 
able  ?"i^«»»-" 
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IZ.  Vaeatlon  or  Abandonmttit  of  Highway. 
Wbere  a  highway  has  been  laid  out  bj  lawful  aathority  or  ao- 
quired  by  dedication  or  prescription,  the  owners  of  the  property 
abutting  thereon  acquire  a  special  property  right  in  the  continuance 
thereof,  of  which  they  cannot  be  deprived  except  by  due  procesB  of 
law:  Kray  v.  Muggli,  84  Minn.  90,  87  Am.  St.  Rep.  S32,  86  N.  W. 
882,  54  L.  B.  A.  473.  See,  also,  Texarkana  y.  Leach,  66  Ark.  40, 
r4  Am.  8t.  Bep.  68,  46  a  W.  807;  McQuigg  v.  Cullins,  56  Ohio  St. 
649,  47  K.  £.  695;  Kinnear  Mfg.  Co.  y.  Beatty,  65  Ohio  St.  264,  87 
Am.  St.  Bep.  600,  62  N.  £.  341.  But  when  the  public  easement  is 
abandoned  or  relinquished,  the  owners  of  the  soil  are  restored  to 
their  original  dominion  over  it.  The  land  being  freed  from  the 
encumbrance,  the  owners  may  resume  absolute  control  of  it:  Ben- 
ham  ▼•  Potter,  52  Conn.  248;  Omaha  Southern  By.  Co.  ▼.  Beeson,  36 
Neb.  361,  54  N.  W.  657;  Lamm  ▼.  Chicago  etc  By.  Co.,  45  Minn.  71, 
47  N.  W.  455,  10  L.  B.  A.  268;  Mangam  ▼.  Sing  Sing,  42  N.  Y.  Supp. 
950,  11  App.  DiT.  212;  Paul  ▼.  Carver,  24  Pa.  at.  207,  64  Am.  Dec 
649;  Harris  y.  Elliott,  35  TJ.  &,  (10  Pet.)  25;  note  to  Heinrich  y.  St. 
Louis,  46  Am.  St.  Bep.  495.  The  civil-law  rule,  however,  seems  to  be 
different:  Mitchell  ▼.  Bass,  33  Tex.  259. 

Z.    Bamedies  Available  to  Land  Owner. 

The  owner  of  land  over  which  a  street  or  highway  passes  is  en- 
titled to  protect  and  vindicate  his  rights  in  the  soil  by  practically 
the  same  species  of  actions  and  remedies  that  would  be  open  to 
him  if  his  land  was  not  encumbered  by  the  way:  Boiling  y.  Peters* 
burg,  8  Band.  563;  note  to  Mayhew  y.  Norton,  28  Am.  Dec.  303, 
304.  Thus,  he  is  entitled  to  an  injunction  against  a  use  of  the  road 
or  street  for  other  purposes  than  for  travel  which  interfere  with 
his  ownership  of  the  soil:  I^urst  Nat.  Bank  y.  Tyson,  133  Ala.  459, 
91  Am.  St.  Bep.  46,  32  South.  144;  Wright  y.  Austin  (the  principal 
case),  ante,  p.  97;  Townsend  y.  Epstein,  93  Md.  537,  86  Am.  St. 
Bep.  441,  49  Ati.  629,  52  L.  B.  A.  409;  Buffalo  v.  Pratt,  131  N.  Y. 
893,  27  Am.  St.  Bep.  593,  30  N.  £.  233,  15  L.  B.  A.  413.  And  when 
the  highway  is  encroached  upon,  he  may  maintain  ejectment  and 
recover  the  land  subject  to  the  publie  easement:  Taylor  y.  Armstrong, 
24  Ark.  102;  Postal  TeL  Cable  Co.  y.  Eaton,  170  HI.  513,  62  Am.  St. 
Bep.  390,  49  N.  E.  365,  39  L.  B.  A.  722;  French  y.  Bobb,  67  N.  J. 
L.  260,  91  Am.  St.  Bep.  433,  51  Atl.  509,  57  L.  B.  A.  956;  Smeberg 
y.  Cunningham,  96  Mich.  378,  35  Am.  St.  Bep.  613,  56  N.  W.  73; 
note  to  Mayhew  v.  Norton,  28  Am.  Dec.  304,  305.  And  against  any 
person  who  commits  a  wrong  in  the  highway,  he  may  maintain  tres- 
pass: Peck  ▼.  Smith,  1  Conn.  103,  6  Am.  Dec.  216;  Hart  v.  Chalker, 
5  Conn.  311;  Dubuque  v.  Maloney,  9  Iowa,  451,  74  Am.  Dec.  358; 
Mayhew  ▼.  Korton,  34  Mass.  (17  Pick.)  357,  28  Am.  Dec.  300;  Bing- 
ham y.  Doane,  9  Ohio,  165;  Lewis  v.  Jones,  1  Pa.  St  836,  44  Am. 
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Dec.  138;  Cole  v.  Drew,  44  Vt.  49,  8  Am.  Bep.  363;  Barclay  v.  Howell, 
81  U.  8.  (6  Pet.)  498.  He  may  abate  or  sue  for  the  abatement  of 
a  nuisance:  Green  v.  Asher,  10  Ky.  Law  Bep.  1006,  11  8.  W.  286; 
State  ▼.  Davis,  80  N.  C.  351,  30  Am.  Bep.  86.  For  a  conversion  of 
Ms  timbor,  he  may  maintain  trover:  Sanderson  v.  Haverstick.  8  Pa. 
St.  294. 


BANK  OP  TJKIAH  t.  BICR 
[143  Cal.  266,  76  Pae.  1020.] 

WILLS— Equitable  OonvonloiL — ^If  a  testator  devises  land  to 
his  wife  for  life,  in  trust  for  their  children,  and  directs  the  ex- 
ecutor, after  her  death,  to  sell  the  property  and  divide  the  proceeds 
among  the  children,  the  effect  of  this  direction  is  to  convert  the 
land  into  personalty,     (p.  120.) 

WILLS — Partition  by  Heirs. — ^Where  a  testator  devises  land 
to  his  wife  for  life,  in  trust  for  their  children  and  directs  the  ex- 
ecutor, after  her  death,  to  sell  the  property  and  divide  the  pro- 
ceeds among  the  children,  their  title  is  insufficient  to  maintain  par- 
tition as  heirs  at  law  of  the  testator,     (p.  121.) 

WILLS — Election  to  Take  Land  Instead  of  Its  Proceeds. — 
Where  a  testator  directs  land  to  be  sold  and  the  proceeds  distri- 
buted among  designated  beneficiaries,  they  may  elect,  before  the 
sale  is  made,  to  take  the  land  instead  of  its  proceeds.  The  estate 
is  thereby  reconverted  into  realty,  and  their  relation  to  it  is  the 
same  as  if  it  had  been  directly  devised  to  them.  But  until  they 
make  the  election  for  a  reconversion,  and  manifest  the  same  to 
the  executor,  they  are  not  entitled  to  the  possession  of  the  land, 
or  to  exercise  any  dominion  over  it.     (pp.  121,  122.) 

WILLS — ^Insufficient  Election  to  Take  Land  Instead  of  Its 
Proceeds. — ^Where  a  testator  devises  land  to  his  wife  for  life,  in 
tinist  for  their  children,  and  directs  the  executor,  after  her  death, 
to  sell  the  property  and  divide  the  proceeds  among  the  children, 
and  one  of  the  children  gives  a  mortgage  on  his  undivided  inter- 
est, which  is  followed  by  the  execution  of  a  sheriff's  deed  under 
a  judgment  of  foreclosure,  such  election  to  take  the  land  instead 
of  its  proceeds,  on  his  part  only,  is  insufficient  to  work  a  recon- 
version of  the  property  into  realty;  so,  too,  is  the  bringing  of  an 
action  for  partition  by  the  purchaser  under  the  mortgage,  when 
it  is  not  alleged  that  the  beneficiaries  have  made  an  election,  and 
some  of  them  are  minors,     (pp.  123,  124.) 

Bond  &  Haycock,  McNab  &  Hirsch,  M.  S.  Sayre  and  Sayre 
ft  Keeling,  for  the  appellants. 

Crawford  ft    Crawford,  for  the  respondents. 

^^  HAEBISON,  C.    Action  for  the  partition  of  certain  real 
estate. 
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•••  The  land  of  which  partition  is  sought  was  owned  by 
Charles  Coleman  Rice  in  his  lifetime  and  at  the  time  of  his 
death.  He  died  January  11,  1891,  leaving  a  last  will  and  tes- 
tament in  which  he  appointed  his  wife,  Jane  Rice,  and  his  son, 
Benjamin  P.  Rice,  executors  thereof,  and,  after  disposing  of 
certain  portions  of  his  estate,  made  the  following  disposition 
•f  the  land  in  question,  viz. : 

'*!  give  and  bequeath  to  my  wife,  Jane  Rice,  all  the  balance 
•f  my  ranch  saving  and  excepting  any  part  thereof  which  I 
have  heretofore  disposed  of,  to  be  held  by  her  during  the  term 
of  her  natural  life  in  trust  by  her  for  the  benefit  of  Jeremiali 
Farmer  Rice,  William  Isaac  Rice,  Sam  H.  Rice,  and  Lillian 
Belle  PuUiam.  After  the  decease  of  my  wife,  Jane  Rice,  I 
hereby  direct  my  executors  to  sell  all  the  balance  of  my  ranch 
and  the  proceeds  thereof  to  be  equally  divided  share  and  share 
alike  between  my  sons  Jeremiah  Farmer  Rice,  William  Isaac 
Bice,  Sam  H.  Rice,  and  Lillian  Belle  Pulliam/' 

The  will  was  admitted  to  probate  and  letters  testamentary 
issued  to  the  executors  therein  named,  and  thereafter  they 
filed  a  report  of  their  administration,  and  an  account  for  a 
final  settlement,  together  with  a  petition  for  a  final  distribu- 
tion of  the  estate;  and  on  May  31,  1892,  the  court  made  an 
order  settling  and  allowing  the  account  and  distributing  the 
knd  aforesaid  to  the  surviving  widow,  "for  and  during  her 
natural  life,  and  on  her  death  the  same  to  be  sold  as  in  said 
will  provided,  and  the  proceeds  arising  from  such  sale  to  be 
equally  divided  between  Jeremiah  Farmer  Rice,  William  Isaac 
Rice,  Sam  H.  Rice,  and  Mrs.  Lillian  Belle  Pulliam/'  June  I, 
1891,  Sam  H.  Rice,  one  of  the  sons  of  the  testator,  executed 
a  conveyance,  intended  as  a  mortgage,  to  the  plaintiff  herein, 
of  all  of  his  interest  in  said  land.  In  May,  1895,  the  plain- 
tiff commenced  an  action  for  the  foreclosure  of  this  mortgage 
and  obtained  a  judgment  under  which  the  interest  of  the  mort- 
gagor in  the  land  was  sold  to  it,  and  a  deed  therefor  executed 
April  15,  1898.  Jeremiah  F.  Rice,  another  son  of  the  testator, 
died  intestate  March  31,  1898,  leaving  as  his  heirs  at  law  a 
widow  and  two  sons.  One  of  these  sons  died  intestate  Novem- 
ber 13,  1900,  leaving  as  his  heirs  at  law  a  widow  and  three 
minor  children.  Jane  Rice,  the  widow  of  the  testator,  died 
January  6,  1901.  The  present  action  was  brought  November 
29,  1901,  in  which  the  plaintiff  included  ^^  as  defendants 
the  surviving  children  of  the  testator  and  the  heirs  at  law  of 
the  above-named  J.  F.  Rice  and  of  his  deceased  son.    The  cause 
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was  tried  by  the  court,  and  upon  the  foregoing  facts  the  court 
found  that  the  plaintiff  and  defendants  are  not  cotenants  in 
the  tract  of  land  described  in  the  complaint,  and  rendered  judg- 
ment denying  the  prayer  of  plaintiff's  complaint  and  dismissing 
the  action.  A  motion  for  a  new  trial  was  denied,  and  from  this 
order  and  from  the  judgment  the  present  appeal  has  been  taken. 

The  appellants  maintain  their  right  to  a  partition  of  the 
land  upon  the  ground  that  at  the  death  of  C.  C.  Bice  it  de- 
scended to  his  heirs  at  law,  of  whom  they  are  successors  in 
interest,  and  upon  the  further  ground  that  the  administra- 
tion of  the  estate  has  been  completed,  and  as  the  parties  herein 
are  the  sole  beneficiaries  in  the  land  they  have  the  right  to 
elect  to  take  the  land  itself  instead  of  the  proceeds  arising  from 
the  sale. 

1.  The  testator  made  no  devise  of  the  land  after  the  termina- 
tion of  the  life  estate,  but  his  direction  to  the  executor  to  sell 
the  same  and  divide  the  proceeds  equally  between  the  four  chil- 
dren therein  named  vested  them  with  the  entire  interest  therein 
by  reason  of  their  being  the  sole  beneficiaries  thereof.  The 
effect  of  this  direction  in  the  will  was  to  convert  the  land  into 
personalty  (Civ.  Code,  sec.  1338) ;  and  the  beneficiaries  may 
therefore  be  deemed  legatees  rather  than  devisees.  The  pro- 
vision in  this  section  Ihat  the  proceeds  of  the  sale  must  be 
deemed  personal  property  "from  tiie  time  of  the  testator's  death" 
is  applicable  only  when  the  will  merely  directs  the  sale  to  be 
made  without  limiting  or  designating  the  time  at  which  it  is 
to  be  made.  If  the  will  postpones  the  time  of  the  sale  until  the 
happening  of  some  future  event  or  until  some  fixed  date,  the 
conversion  is  likewise  postponed.  There  can  be  no  conversion 
until  the  executor  shall  have  the  power  to  make  the  sale.  Thi^ 
was  clearly  expressed  in  Estate  of  Walkerly,  108  CaL  652,  41 
Pac.  777,  49  Am.  St  Bep.  97,  and  note,  as  follows:  "The  rule 
of  equitable  conversion  merely  amounts  to  this,  that  where 
there  is  a  mandate  to  sell  at  a  future  time,  equity,  upon  the 
principle  of  regarding  that  done  which  ought  to  be  done,  will 
for  certain  purposes  and  in  aid  of  justice  consider  the  conversion 
as  effected  at  the  time  when  the  sale  ought  to  ^^  take  place, 
whether  the  land  be  then  really  sold  or  not  But  whenever  the 
direction  is  for  a  future  sale,  up  to  the  time  fixed  the  land  is 
governed  by  the  law  of  real  estate.*' 

While  it  may  be  conceded  that  upon  the  death  of  C.  C.  Bice 
his  title  to  the  land  descended  to  his  heirs  at  law,  their  right 
thereto  was  subject  to  the  administration  of  his  estate,  and 
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subordinate  to  Iub  testamentary  disposition  thereof.  Their 
right  to  the  land  aa  heirs  at  law  was  superseded  by  the  pro- 
▼isions  of  the  will  and  the  decree  of  the  court  directing  its 
sale  and  a  distribution  of  the  proceeds.  The  decree  of  distri- 
bution was  a  judicial  declaration  that  the  beneficiaries  therein 
named  were  the  absolute  donees  of  the  entire  property  in  iht 
land  after  the  termination  of  the  life  estate.  By  this  decree 
the  property  was  taken  out  of  the  line  of  descent  and  ad- 
judged to  belong  to  the  four  children  therein  named.  The 
fact  that  the  beneficiaries  thus  named  are  also  heirs  at  law  is 
ofnly  a  mere  incident,  but  does  not  vary  the  legal  result  Their 
right  to  the  property  as  heirs  at  law  was  terminated  by  the 
decree,  and  whatever  right  they  have  in  the  land  is  taken  by 
virtue  of  the  will  and  not  by  descent.  The  land  is  not  devised 
to  them,  and  even  if  it  should  be  conceded  that  until  a  sale  is 
had  by  the  executor  as  directed  by  the  decree  the  legal  title 
will  remain  in  them  as  the  heirs  at  law  of  the  testator  (see, 
however,  section  863  of  the  Civil  Code),  it  is  merely  a  formal 
and  barren  title  without  any  estate  or  interest  in  the  land, 
or  right  to  its  possession,  and  is  therefore  insufficient  to  sus- 
tain an  action  for  partition  by  them  as  heirs  at  law  of  the 
testator:  Armstrong  v.  McKelvey,  39  Hun,  213,  104  N.  Y. 
179,  10  N.  E.  266;  Purdy  v.  Wright,  44  Hun,  239;  Henderson 
V.  Henderson,  113  N.  Y.  1,  20  N.  E.  814. 

2.  The  appellants'  right  to  maintain  the  action  by  reason 
of  their  relation  to  the  land  as  the  beneficiaries  under  the 
sale  directed  by  the  decree  is  to  be  determined  upon  a  con- 
sideration of  different  principles.  It  is  a  well-settled  rule  in 
eqnity  that  where  a  testator  directs  land  to  be  sold  and  the 
proceeds  thereof  to  be  distributed  among  certain  designated 
beneficiaries,  such  beneficiaries  may  elect  before  the  sale  has 
taken  place  to  take  the  land  instead  of  its  proceeds,  and  when 
they  have  so  elected  and  sufficiently  manifested  their  elec- 
tion, the  authority  to  sell  the  land  cannot  thereafter  be  exer- 
cised by  the  executor,  but  is  extinguished.  The  estate  is 
•^*  thereby  reconverted  into  real  property,  and  by  reason  of 
such  reconversion  the  relation  of  the  beneficiaries  to  the  land  is 
the  same  as  if  it  had  been  directly  devised  to  them :  Pearson 
T.  Lane,  17  Ves.  101 ;  Craig  v.  Leslie,  3  Wheat,  563,  4  L.  ed. 
460;  Hetzel  v.  Barber,  69  N.  Y.  1;  Prentice  v.  Janssen,  79 
N.  Y.  478;  Greenland  t.  Waddell,  116  N.  Y.  234,  16  Am.  St. 
Rep.  400,  22  N.  E.  S67;  Mellen  r.  Mellcn,  139  N.  Y.  210,  34 
N.  E.  925;  Baker  v.  Copenbarger,  15  HI.  103,  58  Am.  Dec. 
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^00;  Huber  v.  Donoghue,  49  N.  J.  Eq.  125,  23  Atl.  495;  Swann 
V.  Garrett,  71  Ga.  666;  Sears  v.  Choate,  146  Mass.  395,  4  Am. 
St.  Eep.  320,  15  N.  E.  786;  Pomeroy's  Equity  Jurisprudence, 
sec.  1175;  Chaplin  on  Express  Trusts  and  Powers,  sec.  691. 
This  right  rests  upon  the  presumption  that  the  power  of  sale 
given  to  the  executor  was  intended  for  the  benefit  of  the  bene- 
ficiaries, and  upon  the  principle  that  as  they  are  the  absolute 
owners  of  the  entire  properi;y  in  the  land,  they  have  the  right 
to  direct  the  disposition  to  be  made  of  it;  and  also  in  considera- 
tion of  the  practical  effect  of  a  contrary  rule.  If  they  are  en- 
titled to  the  entire  proceeds  of  the  sale,  they  could  outbid  any 
other  purchaser,  and  thus  indirectly  accomplish  their  desire  to 
retain  the  land. 

Until  the  beneficiaries,  however,  make  the  election  for  a  re- 
<jonversion  of  the  estate  and  manifest  such  election  to  the  ex- 
ecutor, they  are  not  entitled  to  the  possession  of  the  land,  or 
to  exercise  any  dominion  over  it.  As  executor  of  the  will,  ho 
is  entitled  to  its  possession  until  the  estate  is  settled  or  de- 
livered over  to  the  heirs  or  devisees  'T)y  order  of  the  courf^: 
Code  Civ.  Proc.,  sec.  1452.  The  land  in  question  was  not  de- 
vised to  the  executor,  nor  was  any  trust  therein  created  in  him 
other  than  such  as  pertains  to  his  ofiBce  as  executor.  The  ex- 
pression "in  trust^'  in  the  devise  of  the  life  estate  to  the  widow 
is  without  significanoe  or  legal  effect,  as  no  purpose  of  said 
trust  was  named.  The  testator  directed  the  executor,  as  one 
of  the  functions  pertaining  to  his  oflSce,  to  sell  the  property 
and  divide  the  proceeds  between  the  four  beneficiaries.  Until 
this  is  done  the  administration  of  the  estate  will  not  be  closed. 
The  provision  in  the  decree  of  distribution  of  the  life  estate  to 
Mrs.  Rice,  that  on  her  death  the  land  is  to  be  sold  "as  in  said 
will  provided,*'  is  a  designation  of  the  executor  as  the  person 
by  whom  the  sale  is  to  be  made,  and  postpones  the  closing  of 
the  administration  ^^  until  after  such  sale  and  the  distribu- 
tion of  the  proceeds.  The  sale  is  to  be  made  by  him  as  executor, 
and  will  not  be  effective  to  pass  the  title  without  its  confirma- 
tion by  the  court  (Estate  of  Durham,  49  Cal.  490),  and  he 
will  not  be  entitled  to  his  discharge  until  he  has  accounted  for 
the  proper  distribution  of  the  proceeds.  It  was  not  necessary 
to  obtain  from  the  court  an  order  to  sell  the  property,  but  the 
making  of  such  order  or  his  application  therefor  is  irrelevant 
to  the  plaintiff's  right  to  maintain  the  present  action. 

As  the  reconversion  depends  upon  an  election  therefor  by 
ihe  beneficiaries,  such  election  is  an  affirmative  element  in  the 
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establishment  of  their  right  to  the  land,  and  must  be  mani- 
fested by  some  nnequi vocal  act  or  declaration  (Mellen  v.  Mellen, 
139  N.  Y.  210,  34  N.  E.  925) ;  and  a  plaintiff  whose  right  of 
action  rests  upon  a  reconversion  resulting  from  such  election 
must  not  only  show  this  fact  by  his  complaint,  but  also  establish 
it  by  proof:  Wayne  v.  Fonts,  108  Tenn.  145,  65  S.  W.  471. 
The  act  or  declaration  evidencing  the  intention  to  make  the 
election  may  be  slight,  but  it  must  be  unequivocal:  Jarman 
on  Wills,  ♦SGS;  Mellen  v.  Mellen,  139  N.  Y.  210,  34  N.  E. 
925;  Wayne  v.  Fouts,  108  Tenn.  145,  66  S.  W.  471.  A  con- 
veyance  of  the  land  by  the  beneficiaries  is  evidence  of  such  elec- 
tion (Gest  V.  Flock,  2  N".  J.  Eq.  108),  since  they  thereby  part 
with  their  right  to  the  proceeds  of  the  sale,  as  well  as  their  right 
to  the  land,  and  cease  to  have  any  interest  in  the  execution  of 
the  power:  Sayles  v.  Best,  140  N.  Y.  368,  35  N.  E.  636.  If, 
however,  the  reconversion  is  to  be  effected  by  a  conveyance,  such 
conveyance  must  be  made  by  all  of  the  beneficiaries,  unless  the 
estate  is  of  that  character  that  a  conveyance  by  one  or  more  of 
them  will  not  impair  the  interest  of  the  others :  Ebey  v.  Adams, 
135  111.  80,  25  N.  E.  1013,  10  L.  B.  A.  162;  McDonald  v. 
O'Hara,  114  N.  Y.  566,  39  N.  E.  642;  High  v.  Worley,  33  Ala. 
191;  Harcum  v.  Hudnall,  14  Gratt.  369;  Jarman  on  Wills, 
♦564;  Chaplin  on  Express  Trusts  and  Powers,  sec.  696.  In 
Baker  v.  Copenbarger,  15  111.  i03,  68  Am,  Dec.  600,  the  rea- 
son for  this  rule  is  clearly  stated  to  be  that^  ''as  each  has  a  sepa- 
rate right  to  insist  upon  the  bequest  as  provided  by  the  will, 
their  claim  cannot  be  defeated  except  upon  the  election  of  all ; 
hence  each  must  have  the  uncontrolled  right  to  have  the  land 
sold,  and  to  receive  his  share  of  the  proceeds  of  the  sale  of 
the  land.*'  A  conveyance  by  one  beneficiary  of  his  undivided 
interest  in  ^^  the  land  will  not  operate  as  a  reconversion  of 
that  interest,  since  it  needs  no  argument  to  show  that  the  value 
of  a  tract  of  land  is  impaired  if  the  land  can  be  sold  only  in 
fractional  interests. 

As  a  necessary  sequence  of  the  forgoing  rule,  if  any  of  the 
beneficiaries  are  incapable  of  making  an  election — that  is,  if 
they  are  infants,  or  lunatics,  or  incompetent,  or  otherwise  dis- 
qualified from  making  contracts  with  reference  to  their  prop- 
erty— there  can  be  no  reconversion  of  the  estate :  Seeley  v.  Jago, 
1  P.  Wms.  389;  Fluke  v.  Executors,  16  N.  J.  Eq.  478;  Carr  v. 
Branch,  85  Va.  597,  8  S.  E.  476. 

The  mortgage  to  the  plaintiff  by  S.  H.  Rice  of  his  undi- 
vided interest  in  the  land,  followed  by  the  subsequent  execu- 
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tion  of  the  sheriff's  deed  under  a  judgment  foreclosing  the 
mortgage,  was  an  act  of  such  a  positive  and  unequivocal  char- 
acter as  to  indicate  his  election  for  a  reconveyance,  and  had  tiie 
effect  to  vest  in  the  plaintiff  his  interest  in  the  land,  as  well 
as  in  the  proceeds  from  the  sale,  in  case  the  power  of  sale  should 
be  subsequently  executed:  Eeed  v.  TJnderhill,  12  Barb.  113; 
Sayles  v.  Best,  140  N.  Y.  376,  36  S.  E.  636;  Harper  v.  Chat- 
ham Nat  Bank,  17  Misc.  Bep.  221,  40  N.  T.  Supp.  1084;  Gest 
v.  Flock,  2  N.  J.  Eq.  108.  Such  election  on  his  part  only  was, 
however,  as  is  hereinbefore  shown,  insufficient  to  effect  a  re- 
conversion. 

The  commencement  of  the  present  action  by  the  plaintiff 
for  a  partition  of  the  land  was  also  a  positive  and  unequivo- 
cal act,  indicating  its  election  to  take  tiie  land,  and  if  all  of 
the  parties  interested  had  been  capable  of  making  such  elec- 
tion, and  had  united  in  the  prayer  for  partition,  a  reconver- 
sion would  have  been  thereby  effected:  McDonald  v.  O^Hara, 
144  N.  Y.  666,  39  K  E.  642;  Chaplin  on  Express  Trusts  and 
Powers,  sec.  557.  The  complaint  herein  does  not,  however, 
allege  that  the  beneficiaries  have  so  elected,  nor  does  it  con- 
tain any  fact  indicating  a  reconversion  of  the  estate,  or  from 
which  such  reconversion  can  be  inferred,  and  it  appears  from 
the  record  that,  of  the  defendants,  two  of  the  beneficiaries  who 
are  appellants  did  not  appear  or  in  any  mode  indicate  their  de- 
sires, but  made  default  to  the  complaint,  and  that  three  of  the 
defendants  are  minors,  and  therefore  incapable  of  making  an 
election. 

The  finding  of  the  court  that  the  plaintiff  and  the  defend- 
ants *^  are  not  cotenants  of  the  land  described  in  the  com- 
plaint is  therefore  sustained  by  the  evidence,  and  ite  action 
in  dismissing  the  complaint  was  without  error. 

Certain  rulings  of  the  court  upon  matters  of  practice  and 
procedure  were  excepted  to  by  the  appellant,  but  as  these  rulings 
in  no  wise  conduced  to  the  esteblishment  of  the  above  fact, 
they  are  without  moment  and  need  not  receive  any  considera- 
tion. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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A  WUl  Frodiuce$  an  EquitatHe  OtmverHm  of  real  estate  into  per- 
sonalty when  it  devises  land  to  the  executors,  and  gives  them  a 
power  of  sale  for  the  purpose  of  disposing  of  the  proceeds  among 
dengnated  beneficiaries : Greenland  v.  Waddell,  116  N.  T.  234,  15  Am. 
8t.  Bep.  400,  22  N.  £.  367.  See,  also,  In  re  Cooper's  Estate,  200  Pa. 
m.  628,  56  Atl.  67,  98  Am.  St.  Bep.  799,  and  cases  cited  in  the 
erofls-reference  note  thereto;  monographic  note  to  Ford  v.  Pord,  5 
Am  St.  Bep.  141-148. 

PenoM  BenefUed  df  the  EquitafiU  OonvertUm  of  real  estate  into 
personalty  by  a  will  may  elect  to  have  a  reconversion  into  realty, 
and  take  it  as  land  rather  than  the  proceeds  of  it:  Greeiland  v. 
WaddoU,  116  N.  Y.  234,  15  Am.  St.  Bep.  400,  22  N.  E.  367;  althongh 
where  there  ara  more  persons  than  one  entitled  to  have  snch  elec- 
tion, all  of  them  must  ordinarily  join  therein:  See  the  monographie 
Bote  to  Ford  ▼•  Vord,  6  Am.  St.  Bep.  147. 


McHATTON  ▼.  RHODES. 
[14S  CaL  276,  76  Plu&.  1036.] 

JXIDOmHT  Against  Noiiresld«iit-~Jiiilfldictloii^---The  FM- 
of  Terity  attending  the  decision  of  a  court  of  general 
juriadietion  on  the  question  of  its  jurisdiction  applies  to  a  judg- 
ment of  a  sister  state  obtained  against  nonresidents  by  publication, 
although  the  order  for  publication  does  not  appear  in  the  record, 
(p.  129.) 

JUDOMENT-BOLLi. — ^Tli6  Order  for  Pablication  of  Siimmoiui 
is  no  part  of  the  judgment-roll.     (p.  130.) 

JUDOMERT — PresomptiQii  as  to  PnbUcation  of  Snminona. — 
If  s  judgment  of  a  sister  state  recites  that  the  defendants  were  duly 
notii&ed  by  pablication  more  than  thirty  days  before  the  first  day  of 
the  term  of  court,  it  must  be  presumed  that  an  order  was  made  for 
the  publication,  and  that  notice  was  given  as  the  law  of  that  state 
proTidea.     (p.  180.) 

Bjron  Waters  and  Waters  &  Wylie,  fop  the  appellant 

John  W.  Kemp,  for  the  respondent. 

*^*  COOPEE,  C.  Appeal  from  judgment  in  favor  of  plain- 
tiff. The  record  conalBts  of  the  judgment-roll  and  a  bill  of 
exceptions. 

It  appears  by  the  complaint  that  a  contract  was  made  be- 
tween the  plaintiff  and  defendant^  by  which  plaintiff  trans- 
ferred to  defendant  certain  personal  property  in  exchange  for 
a  tract  of  land  in  the  state  of  Missouri^  which  defendant  Bhodcs 
claimed  to  own  at  the  time  of  the  exchange. 

Plaintiff  alleges  that  after  the  exchange  he  discovered  that 
defendant  had  no  title  to  the  land  described  in  the  deed;  that 


Digitized  by  VjOOQ IC 


126  American  Statb  Ebports,  Vol.  101.     [California, 

the  representation  that  defendant  had  such  title  was  false  and 
fraudulent;  and  that  plaintiff  has  rescinded  the  contract. 

The  issue  was  thus  made  as  to  whether  or  not  the  defend- 
ant had  title  to  the  land  at  the  time  he  attempted  to  convey 
it.  It  appeared  that  one  Hattie  Meagher  was  the  immediate 
grantor  of  defendant  In  order  to  prove  that  defendant  had 
no  title  the  plaintiff  offered^  and  the  court  admitted  in  evi- 
dence, a  certified  copy  of  the  judgment  of  the  eighteenth 
judicial  circuit  of  the  state  of  Missouri,  in  a  case  where  A.  M. 
^'^  Brown  was  plaintiff  and  Hattie  Meagher  et  al.  defendants, 
which  judgment  directed,  among  other  things,  that  a  deed  ex- 
ecuted by  Henry  Diebels  and  Jennie  Diebels  to  Hattie  Meagher 
be  set  aside,  and  further  adjudged  the  plaintiff  in  said  action 
to  be  the  owner  in  fee  simple  of  the  said  real  estate,  the  same 
being  the  real  estate  described  in  the  complaint  herein.  The  cer- 
tified copy  of  the  judgment  was  admitted  in  evidence,  under 
defendant's  objection,  for  the  purpose  of  proving  that  defendant 
had  no  title  to  the  land.  Upon  this  evidence  the  court  found 
that  the  defendant  did  not  own  the  land  at  the  time  he  conveyed 
to  plaintiff,  and  gave  judgment  for  seven  hundred  and  fifty  dol- 
lars and  costs.  The  objection  to  the  judgment  being  admitted 
in  evidence  was  upon  the  ground,  among  others,  that  it  did  not 
appear  therefrom  that  the  court  had  jurisdiction  of  the  persons 
of  Hattie  Meagher  and  J.  H.  Meagher,  her  husband,  who  are 
conceded  to  have  been  nonresidents  of  the  state  of  Missouri, 
because  they  were  not  personally  served  with  process  of  any  kind 
in  the  state  of  Missouri  or  elsewhere,  and  because  it  does  not 
appear  that  the  court  or  the  judge  thereof  in  the  said  action 
ever  made  any  order  requiring  summons  or  other  process  to  be 
served  by  publication,  or  that  any  order  of  publication  in  said 
action  was  ever  made  at  all. 

The  recital  in  the  judgment  as  to  service  upon  the  said  Hattie 
Meagher  and  her  husband  is  as  follows :  "The  above-named  de- 
fendants have  been  duly  notified  of  the  institution  of  this  suit 
by  publication  in  four  consecutive  issues  of  the  ''Marshfield 
Mail,'*  a  weekly  newspaper  printed  and  published  in  Webster 
county^  Missouri,  the  last  insertion  being  more  than  thirty  days 
before  the  first  day  of  this  term  of  court/'  It  is  conceded  that 
the  court  rendering  the  judgment  was  a  court  of  general  juris- 
diction. Plaintiff  introduced  in  evidence  section  2022  of  the 
Revised  Statutes  of  the  state  of  Missouri,  which  provides  that 
if  it  is  alleged  in  the  petition  or  in  an  affidavit  that  defendants, 
or  some  of  them,  are  nonresidents  of  the  state,  and  cannot  be 
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served  in  the  state^  the  court  in  which  the  suit  is  hrought,  or  in. 
vacation  the  clerk  thereof,  ''shall  make  an  order  directed  to  tlio 
nonresidents  or  absentees,  notifying  them  of  the  commencement 
of  the  snit,  and  stating  briefly  the  object  and  general  nature 
of  the  petition,  and,  in  suits  in  partition,  describing  the  prop- 
erty ^'^  sought  to  be  partitioned,  requiring  such  defendant  or 
defendants  to  appear  on  a  day  to  be  mentioned  therein  and 
answer  the  petition,  or  that  the  petition  will  be  taken  as  con- 
fessed. If  in  any  case  there  shall  not  be  sufficient  time  to  make 
publication  to  the  first  term,  the  order  shall  be  made  returnable 
to  the  next  term  thereafter  that  will  allow  sufficient  time  for 
such  publication.'' 

The  court  being  of  general  jurisdiction,  all  presumptions  are 
that  it  had  jurisdiction,  and  that  the  effect  of  the  recital  in  the 
judgment  is,  that  the  notice  or  summons  was  properlj  published. 
It  is  declared  in  the  constitution  of  the  United  States  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state. 

It  is  provided  in  subdivision  16  of  section  1963  of  the  Code 
of  Civil  Procedure  that,  among  disputable  presumptions,  it  is 
presumed  **that  a  court  or  judge,  acting  as  such,  whether  in 
this  state  or  any  other  state  or  country,  was  acting  in  the  lawful 
exercise  of  his  jurisdiction.*'  The  jurisdiction  of  the  courts 
of  general  jurisdiction  as  to  persons  extends  in  a  general 
sense  to  persons  within  their  territorial  limits,  and  who  can  be 
reached  by  their  process.  In  a  certain  class  of  proceedings  in 
rem,  where  the  property  or  subject  of  the  action  is  within  the 
territorial  limits  of  a  state,  it  may,  by  statutory  provisions, 
procure  jurisdiction  of  the  person  of  a  nonresident  by  construc- 
tive service  of  its  process.  The  question  as  to  the  presumption 
of  jurisdiction  as  to  a  domestic  judgment  is  very  fully  consid- 
ered in  Be  Eichhoff,  101  Cal.  602,  36  Pac.  1,  and  it  is  there 
said :  ''The  fact  that  the  court  has  rendered  a  judgment  implies 
a  determination  by  it  before  it  assumed  to  hear  the  contro- 
versy, that  it  had  jurisdiction  over  the  subject  matter  of  the 
action,  and  of  the  defendant  against  whom  the  complaint  was 
directed.  Its  jurisdiction  does  not  exist  by  virtue  of  its  mere 
decision  that  it  has  jurisdiction,  as  that  would  be  reasoning  in 
a  circle,  but  the  presumption  of  its  jurisdiction  exists  because 
it  has  been  authorized  to  determine  this  question  in  the  same 
mode  as  any  other  question  of  fact  upon  which  its  judgment  is 
to  rest,  and  its  decision  thereon  is  presumed  to  have  been  made 
upon  evidence  sufficient  to  sustain  it.    Its  determination  upon 
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tUs  question  is  to  be  made  upon  evidence  of  some  nature^  and, 
whether  this  evidence  is  sufl&cient  or  insuflBcient  to  support  its 
conclusion  •^  thereon,  it  has  the  jurisdiction  to  make  the  de- 
termination; and  if  its  conclusion  is  incorrect,  it  is  merely  error, 
which  can  be  reviewed  only  upon  a  direct  appeaL  Even  thougji 
it  should  determine  the  question  without  any  evidence  before 
it,  the  same  presumption  of  verity  attends  its  decision  upon 
this  point  as  upon  any  other  issue  which  it  may  determine  with- 
out evidence.  Nor  does  this  presumption  of  its  jurisdiction  to 
make  the  decision  depend  upon  the  existence  of  any  record  of 
the  decision/' 

We  think  the  rule  above  stated  applies  equally  to  a  judgment 
obtained  against  a  nonresident  by  publication.  The  court  has 
jurisdiction  in  such  case,  provided  certain  things  are  done. 
Notice  must  be  given  as  provided  by  the  statutes  of  the  state. 
The  court  must  determine  before  giving  judgment  that  such 
things  have  been  done.  The  presumption  in  support  of  a  judg- 
ment of  a  court  of  general  jurisdiction  is  not  made  to  depend 
upon  the  way  in  which  a  summons  is  required  to  be  served.  The 
rights  of  nonresidents  are  no  greater  than  the  rights  of  residents, 
when  such  nonresidents  are  brought  before  the  court  by  prcqwr 
process.  The  way  of  bringing  them  into  court  may  be  different, 
but  in  all  cases  where  a  judgment  is  collaterally  attacked  we 
must  presume,  in  the  absence  of  anything  appearing  to  the  con- 
trary, that  they  were  properly  brought  in.  The  presumption 
is  the  same  where  service  has  been  made  by  publication  as  where 
personal  service  has  been  had.  It  is  necessary  that  confidence 
should  be  reposed  in  courts  of  such  high  character.  It  is  the 
only  safe  rule  for  the  protection  of  persons  and  property.  If 
such  judgments  are  erroneous,  or  if  they  were  in  fact  rendered 
without  jurisdiction,  they  may  be  reversed  on  appeal,  by  new 
trial,  or  in  some  cases  by  proceedings  in  a  court  of  equity,  but 
when  not  questioned  in  some  direct  proceeding  the  good  of  so- 
ciety demands  that  they  shall  not  be  collaterally  attacked  unless 
void  on  their  face.  Such  is  the  rule  stated  in  most  of  the  late 
cases :  liams  v.  Root,  22  Tex.  Civ.  App.  413,  66  S.  W.  411 ;  Buse 
V.  Bartlett,  1  Tex.  Civ.  App.  336,  21  S.  W.  62;  Stewart  v.  An- 
derson, 70  Tex.  688,  8  S.  W.  295;  Thomas  v.  King,  95  Tenn. 
66,  31  S.  W.  983;  Gimmell  v.  Rice,  13  Minn.  400;  Hoagland 
V.  Hoagland,  19  Utah,  103,  67  Pac.  20;  Bank  of  Colfax  v.  Rich- 
ardson, 34  Or.  618,  76  Am.  St.  Rep.  664,  64  Pac.  369;  1  Black 
on  Judgments,  sec.  281,  and  cases  cited. 
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*®^  Appellant  contends  tiiat  the  mle  is  declared  in  Galpin  v. 
Page,  18  Wall.  350^  21  L.  ed.  959,  to  be,  that  no  presumption 
shall  be  indulged  in  favor  of  a  judgment  against  a  nonresident 
by  publication.  There  are  expressions  in  the  opinion  very  much 
tending  in  that  direction.  But  whatever  may  have  been  said  in 
Galpin  v.  Page  must  yield  to  the  later  and  better  rule  laid  down 
in  Applegate  v.  Lexington  etc.  Min.  Co.,  117  U.  S.  255,  6  Sup. 
Ct  Bep.  742,  29  L.  ed.  892,  where  it  is  said:  "Where  a  court  of 
general  jurisdiction  is  authorized  in  a  proceeding  either  stat« 
utory  or  at  law  or  in  equity,  to  bring  in,  by  publication  or  other 
substituted  service,  nonresident  defendants  interested  in  or  hav- 
ing a  lien  upon  property  lying  within  its  territorial  jurisdiction, 
but  is  not  required  to  place  the  proof  of  service  upon  the  record, 
and  the  court  orders  such  substituted  service,  it  will  be  presumed 
in  favor  of  the  jurisdiction  that  service  was  made  as  ordered, 
although  no  evidence  thereof  appears  of  record,  and  the  judg- 
ment of  the  court,  so  far  as  it  affects  such  property,  will  be 
valid.'* 

It  is  said  in  Black  on  Judgments  (vol.  1,  sec.  281),  in  com- 
menting upon  some  of  the  earlier  cases,  including  Galpin  v. 
Page,  18  WalL  350,  21  L.  ed.  959;  %ut  on  the  other  hand,  most 
of  the  later  decisions  contend,  and  with  much  show  of  reason, 
that  such  a  mle  is  arbitrary  and  illogical,  for,  say  they,  the  court 
is  none  the  less  a  court  of  general  jurisdiction  because  in  this 
instance  the  legislature  prescribes  a  special  mode  for  the  exer- 
cise of  its  powers According  to  this  view,  in  cases  uf 

constructive  service,  the  record,  if  silent  or  incomplete,  should 
be  aided  by  the  same  presumptions  which  obtain  in  the  case  of 
ordinary  judgments  founded  upon  personal  service.**  And,  after 
referring  to  the  later  decisions,  it  is  said  in  Freeman  on  Judg- 
ments (vol.  1,  sec.  127)  :  "The  position  is  taken  that  presump- 
tions of  regularity  are  applicable  to  the  proceedings  of  courts 
of  record,  not  because  of  the  particular  means  which  these  tri- 
bunals happen  to  employ,  under  the  authority  of  the  law,  for 
the  purpose  of  acquiring  jurisdiction  of  the  defendant,  but 
because  of  the  high  charact^  of  the  courts  themselves,  and  this 
character  is  essentially  the  same  in  all  cases  irrespective  of  the 
methods  employed  in  the  service  of  process.** 

In  this  case  the  order  for  publication  does  not  appear  in  the 
record,  and  hence  appellant  claims  that  the  rule  stated  ^^  in 
Applegate  v.  Lexington  etc  Min.  Co.,  117  TJ,  S.  265,  6  Sup. 

Am.  Si.  Bep.  YoL  101-^ 
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Ct.  Hep.  742,  29  L.  ed.  892,  does  not  apply.  It  is  sufficient 
to  say  that  the  order  is  no  part  of  the  judgment-roll,  and  can- 
not be  considered :  In  re  Newman,  75  Gal.  220,  7  Am.  St  Bep. 
146, 16  Pac.  887;  Sichler  v.  Look,  93  CaL  603,  29  Pac.  220.  Im 
the  latter  case  it  was  held  on  direct  appeal  that  where  a  sum- 
mons was  served  by  publication,  ''in  support  of  the  judgment 
of  the  court,  it  will  be  presumed  upon  a  direct  appeal,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that  this  mode  of  service 
was  made  under  a  proper  order  of  the  court  therefor,  and  that 
a  sufficient  affidavit  for  such  order  was  presented  to  the  court 
before  making  the  order.''  In  the  case  at  bar  the  recital  in  the 
judgment  is,  that  the  defendants  have  been  duly  notified  by 
publication  more  than  thirty  days  before  the  first  day  of  the 
term  of  court.  We  must  presume  that  an  order  was  made  for 
the  publication  of  the  notice,  and  that  the  notice  was  given  as 
the  laws  of  Missouri  provide.  The  record  does  not  show  that 
the  court  did  not  have  jurisdiction. 

It  is  claimed  by  appellant  that  the  judgment  should  have  been 
that  the  property  be  restored  to  the  plaintiff,  and  not  for  the 
value  of  the  property.  The  complaint,  which  is  verified,  alleges 
that  the  property  has  been  sold  by  defendants  and  the  proceeds 
thereof  converted  to  their  own  use.  The  answer  does  not  deny 
this.  Therefore,  it  was  not  necessary  to  find  upon  the  question, 
and  it  would  have  been  useless  to  make  a  judgment  in  the  at 
temative.    We  find  no  error  in  the  record. 

It  is  advised  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


When  a  Judgment  of  a  court  of  general  jnrisdietion  is  attacked 
eoUaterallj,  the  presumption  is  that  jurisdiction  over  the  defendant 
was  obtained:  Burke  y.  Interstate  Sav.  etc.  Assn.,  25  Mont.  815,  87 
Am.  St.  Rep.  416,  64  Pac.  879;  Haupt  ▼.  Simington,  27  Mont.  480,  94 
Am.  St.  Eep.  839,  71  Pac.  672;  Gulickson  v.  Bodkin,  78  Minn.  33; 
79  Am.  St.  Eep.  352,  80  8.  W.  783.  But  see  Mullins  ▼.  Rieger,  169 
Mo.  521,  92  Am.  St.  Rep.  651,  70  S.  W.  4.  And  if  a  judgment  re- 
cites that  service  of  summons  was  duly  made,  it  must  be  presumed 
that  that  fact  appeared  to  the  court  by  competent  proof:  Kalb  t. 
German  Sav.  etc.  Soc,  25  Wash.  849,  87  Am.  St.  Bep.  757,  65  Fac. 
559. 

Judgmenii  Rendered  upon  Constrvetive  Service  by  publication  aro 
given  the  same  conclusive  effect  and  are  entitled  to  the  same  faT- 
orable  presumptions  as  are  judgments  npon  personal  tervice:  Hardy 
V.  Beaty,  84  Tar.  662,  31  Am.   St.  Bep.  80,  19  &  W.  778.    Sac^ 
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further,  Boyle  ▼.  Mnsser-Sauntry  ete.  Mfg.  Co.,  88  Mmn.  456,  97 
Anu  St  Bep.  538,  93  N.  W.  520;  Bank  of  Colfax  ▼.  Biehardson,  84  Or. 
518,  75  Am.  St.  Bep.  664,  54  Pac.  359;  Hunter  ▼•  Bult,  47  a  a  525, 
58  Am.  St.  Bep.  907,  25  a  E.  65. 


AIGELTINGER  v.  EINSTEIN. 

[143  GaL  609,  77  Pae.  669.] 

FBAXn>UI£NT  OONVETANOB— BUl  to  Set  Aside  Before 
JtidgmentM — A  ereditor  who  attaches  real  estate  as  the  property  of 
his  debtor,  after  an  alleged  fraudulent  eonyeyance  thereof,  ean- 
not,  before  reducing  his  claim  to  judgment  maintain  a  creditor's 
bill  to  set  aside  the  conveyance,     (p.  136.) 

Waldemar  J.  Tuska,  for  the  appellant 

Hyer  Jacobs  and  Arthur  J.  Dannebaum,  for  the  respondents. 

•*<>  CHIPMAN,  C.  Creditor's  bilL  Defendants  had  judg- 
ment on  demurrer,  to  the  sufficiency  of  the  complaint  from 
which  plaintiff  appeals.  The  complaint  alleges  that  defendants 
are  husband  and  wife;  that  in  March,  1899,  Jacob  conveyed  to 
his  wife,  Delphine,  without  any  consideration  paid  therefor, 
the  land  in  question  for  the  purpose  of  avoiding  the  then 
existing  claims  of  his  creditors,  among  them  the  plaintiff^ 
of  which  ptirpose  his  wife  had  full  knowledge  when  she  took 
the  deed;  that  the  money  loaned  by  plaintiff  to  Jacob  was 
used  by  the  latter,  and  also  was  used  for  the  benefit  of  a 
certain  partnership  of  which  Jacob  was  a  member^  and  of 
which,  at  the  commencement  of  the  suit,  he  was  the  sole  sur- 
Tiving  member;  that  said  copartnership  was  indebted  in  a 
large  sum  to  divers  creditors,  and  was  unable  to  pay  its  lia- 
bilities, and  was  insolvent;  tiiat  Jacob  had  no  property  that 
was  exempt  from  execution  other  than  the  land  in  question. 
Subsequently,  January  30,  1900,  plaintiff  brought  his  action 
in  the  superior  court  against  defendant  Jacob,  and  regularly 
sued  out  a  writ  of  attachment,  which  was,  on  February  2,  1900, 
duly  levied  on  the  said  land  as  the  property  of  Jacob,  but  as 
^^  standing  in  the  name  of  said  defendant  Delphine,  and  said 
levy  is  now  in  full  force  and  effect. 

Plaintiff's  prayer  is,  that  the  conveyance  referred  to  be 
declared  void;  tiiat  it  be  adjudged  that  h»  has  a  good  and 
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substantial  Hen  upon  tha  real  property  deBcribed  in  the  com- 
plaint; and  that  he  have  snch  further  relief  as  is  proper  in 
the  premises. 

The  only  ground  on  which  defendants  claim  that  the  de- 
murrer was  rightly  sustained  is^  that  on  the  case  made  in  the 
complaint  judgment  was  a  necessary  prerequisite  to  the  action 
to  set  aside  the  alleged  fraudulent  transfer.  No  other  question 
is  presented  by  the  briefs. 

Mr.  Pomeroy  says :  'It  is  a  necessary  result  from  the  whole 
theory  of  the  creditors*  suits  that  jurisdiction  in  equity  will 
not  be  entertained  where  there  is  a  remedy  at  law.  The  gaieral 
rule  is^  therefore,  that  a  judgment  must  be  obtained,  and 
certain  steps  taken  ioysri  enforcing  or  perfecting  such  judg- 
ment, before  a  party  is  entitled  to  institute  a  suit  of  this 
character.  In  this  there  is  a  uniformity  of  opinion,  but  the 
difficulty  arises  in  determining  exactly  how  far  a  plaintiff 
should  proceed  after  he  had  obtained  his  judgment" :  3  Fome- 
roy's  Equity  Jurisprudence,  sec.  1415. 

The  courts,  however,  all  agree  and  have  held  that  there  are 
exceptions  to  the  general  rule  stated  above.  Whether  the  case 
of  an  attaching  creditor  who  has  by  his  writ  secured  a  lien  on 
the  property,  but  as  yet  has  no  judgment,  comes  within  the 
exception  is  a  question  about  which  the  decisions  are  not 
harmonious.  Our  statute  reads  as  follows:  "A  creditor  can 
avoid  the  act  or  obligation  of  his  debtor  for  fraud  only  where 
the  fraud  obstructs  the  enforcement  by  legal  process  of  his 
right  to  take  the  property  affected  by  the  transfer  or  obliga- 
tion.** 

Appellant  claims  that  it  has  been  decided  by  this  court  thai 
an  attaching  creditor  could  before  judgment  have  his  bill  in 
equity  to  set  aside  the  fraudulent  conveyance  of  the  attached 
property  without  waiting  judgment :  Citing  Heyneman  v.  'Dsjor 
nenberg,  6  Cal.  376,  66  Am.  Dec.  519;  Scales  v.  Scott,  13  Cal. 
76;  Conroy  v^  Woods,  13  Cal.  633,  73  Am.  Dec.  605 ;  Bickerstaff 
V.  Doub,  19  Cal.  109,  79  Am.  Dec.  204;  Castle  v.  Bader,  23  Cal. 
76.  It  becomes  necessary  to  examine  ®**  these  decisions  of  this 
court.  In  Heyneman  v,  Dannenberg,  6  Cal.  376,  65  Am.  Dec. 
519,  the  action  was  by  an  attaching  creditor  to  enjoin  the 
sheriff  from  selling  property  on  execution  under  a  judgment 
alleged  to  have  been  fraudulently  obtained  by  Dannenberg 
against  the  debtor  (Morris)  a  few  days  before  the  filing  of  the 
hilL    Plaintiff^s  attachment  was  subsequent  to  the  execution. 
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All  the  fads  alleged  in  the  bill^  ^oeept  &e  fraud,  were  admitted 
in  the  amawer. 

The  court,  after  stating  the  general  role  to  be  aa  we  have 
shown,  said:  ^The  modem  decisions  of  some  oonrts  of  the 
United  States  seem,  howeyer,  to  have  relaxed  the  severity  of 
the  English  role,  and  in  some  cases  it  has  been  held  that  a 
creditor  who  has  acquired  a  lien  under  the  attachment  laws 
of  a  state  may  apply  to  a  court  of  chancery  without  first  pro- 
ceeding to  judgment.  Without  expressing  any  preference 
for  the  modem  doctrine,  we  are  satisfied  that  the  facts  and  cir- 
cumstances of  this  case  take  it  out  of  the  ancioit  rule/'  The 
reason  givea  was  that  unless  the  sale  could  be  stayed  ''the 
property  which  they  [plaintiffs]  have  attached  in  the  mean- 
time would  have  passed  into  the  hands  of  bona  fide  pnrchasers 
under  color  of  a  judicial  sale,  and  be  lost  to  them  forever/' 
The  court  further  said  that  the  jurisdiction  could  not  be 
refused  in  a  case  like  the  present,  where  the  sole  issue  was  one 
of  fraud,  and  where  by  such  refusal  the  fraud  complained  of 
would  be  most  successfully  consummated.  Scales  v.  Scott, 
13  Cal.  76,  was  a  similar  case,  and  Heyneman  v.  Danneuiberg, 
6  Cal.  376,  65  Am.  Dec.  519,  was  followed.  In  both  cases 
personal  property  was  attached  as  we  infer.  In  Conroy  v. 
Woods,  13  CaL  633,  73  Am.  Dec.  606,  the  court  said:  •'The 
authorities  do  not  place  the  right  to  go  into  equity  upon  the 
ground  that  plaintiffs  must  show  themselves  to  be  creditors  by 
judgment;  but  they  go  on  the  ground  that  fiiey  must  show  a 
lien  on  the  property;  and  this  lien  exists  as  well  by  the  levy 
of  an  attachment  as  by  execution.^'  These  observations  must 
be  read  in  the  light  of  the  facts  disclosed,  and  they  show  that 
the  court  did  not  question  the  general  rule,  but  found  sufficient 
circumstances  not  unlike  those  in  the  cases  last  above  noted,  to 
bring  the  case  within  the  exceptions  to  the  rule.  Conroy  v. 
Woods,  13  Cal.  633,  73  Am.  Dec  605,  does  not  support  the 
doctrine  on  which  appellant  relies.  Besides,  it  appears  that 
the  plaintiff  and  interveners  in  that  action  had  ^^  not  only 
attachment  liens,  but  also  had  judgments.  The  point  decided 
in  Bickerstaff  v.  Doub,  19  Cal.  109,  79  Am.  Dec.  204,  was,  that 
where  the  property  is  in  the  possession  of  a  stranger  to  the 
writ,  claiming  it  as  his  own  by  virtue  of  a  transfer  to  him  from 
the  debtor,  which  would  prevent  the  latter  himself  from  retak- 
ing the  possession,  the  officer  must  produce  not  only  the  writ 
but  the  judgment   which   authorizes   its   issuance.    And   the 
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court  then  states  the  rule  as  we  have  given  it  supra,  adding, 
''or  has  some  process  regularly  issued,  as  in  the  case  of  an  at- 
tachment authorizing  a  seizure  of  the  property*' :  Citing  Thom- 
burgh  y.  Hand,  7  CaL  554.  In  the  latter  case  the  vendee  of 
certain  personal  property  of  the  debtor  brought  replevin 
against  the  sheriff,  who  sought  to  justify  under  a  writ  of  at- 
tachment by  which  he  had  seized  tiie  property.  The  question 
involved  was  whether  the  officer  could  justify  by  simply  pro- 
ducing the  writ  and  proving  the  existence  of  the  debt^  or 
whether  he  must  not  also  show  all  the  proceedings  on  which 
the  writ  was  based,  and  the  court  held  that  he  must  show  the 
regularity  of  all  the  proceedings  which  were  the  basis  of  the 
writ  As  this  was  not  shown,  the  justification  failed.  It  is, 
however,  fairly  inferable  from  the  opinion  that  it  would  have 
been  held  sufficient  had  the  sheriff  shown  the  proceedings  to 
be  regular  and  that  the  writ  was  properly  issued.  Without  af- 
firming or  denying  this  view  of  the  question,  where  an  officer 
seeks  to  justify  his  seizure  and  possession  of  property,  we  do 
not  think  the  doctrine  supported  by  reason  or  the  weight  of 
authority  when  applied  to  a  creditor  at  large  who  attacks  the 
transfer,  armed  alone  with  a  writ  of  attachment  duly  served 
and  an  alleged  indebtedness  not  yet  brought  to  judgment,  and 
in  the  absence  of  any  circumstances  showing  a  necessity  for 
equitable  interposition,  in  order  to  preserve  the  property  from 
transfer  to  innocent  third  persons.  In  the  concluding  para- 
graph of  the  opinion  in  Bickerstaff  v.  Doub,  19  Cal.  109,  79 
Am;  Dec.  204,  the  court  said:  'TJnless  the  transfer  were  made 
to  hinder,  delay  or  defraud  creditors,  the  sheriff  could  not  ques- 
tion its  validity,  and  not  even  then  without  first  producing  the 
judgment  under  which  the  execution  he  held  was  issued.**  The 
remaining  case  relied  on  by  appellant — Castle  v.  Bader,  23 
Cal.  76 — was  decided  on  the  ground  that  the  facts  constituting 
the  fraud  were  not  sufficiently  alleged  or  found.  It  was  also 
®^^  said  by  the  court  that  the  complaint  was  insufficient  in 
that  it  does  not  aver  that  plaintiffs  have  acquired  any  lien  on 
the  property  they  seek  to  have  applied  in  satisfaction  of  their 
debts,  or  that  they  have  obtained  judgment  on  their  debts  on 
which  execution  has  been  issued,  and  return  no  property  found. 
Upon  a  careful  examination  of  these  early  cases,  we  do  not 
find  that  they  necessarily  involved  or  decided  the  question  we 
now  have  before  us.  In  McMinn  v.  Whelan,  27  Cal.  300,  the 
defendants  sought,  among  other  defenses,  to  attack  the  convqr« 
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ance  in  question.  They  had  a  judgment^  which^  however^  was 
hAi  by  the  court  to  be  void^  and  they  then  daimed  the  right 
io  attack  the  conveyance  by  reason  of  an  attachment  levied  on 
ihe  property.  The  court  said:  **!£  the  defendant  O'Connor 
kad  a  lien  on  the  premises  by  reason  of  the  attachment,  that 
lien  could  not  be  rendered  effectual  for  the  purpose  of  impeach- 
ing the  eonveyance  to  the  plaintiff  until  judgment  be  obtained 
in  the  suit  of  Gleason  y.  Maume,  and  it  is  possible  that  no  such 
judgment  will  ever  be  obtained.  If  the  defendant  O'Connor, 
as  the  assignee  of  Gleason,  was,  at  the  commencement  of  this 
action,  and  when  it  was  tried,  the  creditor  of  Matthew  Maume, 
lie  was  simply  a  creditor  at  large  without  a  judgment,  and 
lience  not  in  a  position  to  maintain  an  action  by  answer  in  the 
Bsture  of  a  cross-bill  in  equity  to  set  aside  the  conveyance  made 
Io  plaintiff.''  The  case  of  Blanc  v.  Paymaster  Min.  Co.,  95 
Cal.  524,  29  AnL  St.  Bep.  149,  30  Pac.  765,  furnishes  an  ex- 
ception to  the  general  rule,  and  on  the  peculiar  facts  alleged 
and  shown,  a  fraudulent  conveyance  was  set  aside  without  judg- 
ment first  obtained  against  the  fraudulent  vendor — debtor.  In 
Miller  v.  Kehoe,  107  Cal.  340,  40  Pac.  486,  the  debtor  had  com- 
menced proceedings  in  insolvency,  which  prevented  plaintiffs 
from  obtaining  judgments  against  him.  The  action  to  set 
aside  the  alleged  fraudulent  conveyance  to  his  wife,  brought  on 
kehalf  of  all  the  creditors,  and  asking  that  when  the  assignee 
in  insolvency  should  be  appointed  that  he  be  made  a  party, 
was  sustained.  Murray  v.  Murray,  116  Cal.  266,  66  Am.  St. 
Bep.  97,  47  Pac.  37,  was  also  by  its  peculiar  facts  taken  out  of 
the  operation  of  the  general  rula 

Section  1589  of  the  Code  of  Civil  Procedure  gives  an  execu- 
tor or  administrator  authority  to  bring  an  action  to  set  aside 
the  fraudulent  conveyance  of  his  testate  or  intestate  for  the 
•**  benefit  of  creditors,  *Vhen  there  is  a  deficiency  of  assets 
in  the  hands  of  the  executor  or  administrator.'^  It  has  been 
lield  under  this  section  that  it  must  appear :  1.  That  there  are 
creditors  to  be  paid ;  2.  That*  there  is  an  insufSciency  of  as- 
aets  in  the  hands  of  the  administrator  to  meet  their  demands ; 
and  3.  The  claims  of  the  creditors  must  be  evidenced  by  a 
judgment  obtained  in  this  state,  or  they  must  have  been  al- 
lowed by  the  administrator  or  executor,  which  is  the  equivalent 
•f  a  judgment:  Fordo  v.  Exempt  Fire  Co.,  60  Cal.  299;  Ohm 
▼.  Superior  Court,  85  Cal.  545,  20  Am.  St  Rep.  245,  26  Pac. 
244;  Field  v.  Andrada,  106  Cal.  107,  39  Pac.  323.    It  may  be 
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said  that  tiheee  cases  do  not  readx  the  precise  point  nov  before 
na.  But  if  general  creditors  of  an  estate,  as  well  as  the  admin- 
istrator^  may  not  bring  their  action  against  the  frandulent  ven- 
dee of  the  deceased  debtor  without  first  having  their  claims 
allowed,  the  principle  involved  would  seem  to  have  some  ap- 
plication. The  question  will  be  foimd  discussed  and  the  au- 
thorities on  both  sides  collated  in  Wait  on  Fraudulent  Convey- 
ances^ sec.  81^  Bump  on  Fraudulent  Conveyances,  sec  538, 
Pomeroy's  Equity  Jurisprudence,  sec  2185,  and  5  Encyclo- 
pedia of  Pleading  and  Practice,  p.  525.  Among  the  decisions 
supporting  the  view  taken  by  the  lower  court,  we  find  the  rea- 
soning of  Mr.  Justice  Brewer  in  Tennent  v.  Battey,  18  Kan. 
324,  entirely  satisfactory.  Briefly  summarized,  the  reasons 
given  were:  Though  the  attachment  is  a  specific  lien^  it  is  a 
lien  of  veiy  uncertain  tenure.  It  may  be  defeated  by  dissolu- 
tion on  motion,  or  by  a  judgment  in  favor  of  defendants  on 
the  merits  of  the  claim.  Suits  by  attachment  are  common,  and 
the  writ  issu^  without  any  order  of  the  court  and  on  the  a£5- 
davit  of  the  creditor  alone,  alleging  any  one  of  the  statutory 
grounds.  No  advantage  would  inure  to  the  creditor,  except  in 
the  mere  matter  of  time,  by  sustaining  the  equitable  action. 
The  seizure  of  the  officer  preserves  the  lien  as  against  all 
changes  and  transfers,  and  everything  the  debtor  or  his  assignee 
could  do  subsequent  thereto.  Except  as  to  perishable  prop- 
erty and  property  whose  keeping  is  expensive^  no  sale  can  be 
ordered  until  after  judgmeut,  and  for  such  property  there 
would  be  no  advantage  to  sustain  an  action  like  tiiis.  It 
might  happen  that  the  attention  of  the  court  would  be  occupied 
in  useless  litigation  because  the  attachment  might  be  dissolved 
before  judgment,  which  would  end  the  lien  and  ^^®  also  the 
action  to  set  aside  the  conveyance.  The  daim  of  the  creditor 
should  be  certain  before  he  can  concern  himself  with  the  debt- 
or's frauds,  and  it  cannot  be  made  certain  except  by  judgment. 
A  claim  that  is  merely  asserted  ought  not  to  be  sufficient  It 
may  be  conceded  that  an  officer*  has  the  right  to  defend  his  pos- 
session of  the  attached  property,  and  often  the  defendant's 
acts  may  be  inquired  into;  but  it  does  not  seem  to  follow  that 
because  an  officer  may  do  this,  the  plaintiff  may  prosecute  an 
independent  action,  not  to  preserve  the  possession,  but  to  clear 
up  the  title.  When  the  claim  has  become  certain  he  may  in- 
quire into  the  title.    Possession  may  be  preserved  to  preserve 
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fhe  attachment  lien^  but  nottiing  more  is  necessaiy  xmtil  the 
daim  is  made  certain. 

It  fieems  to  ns  that  there  is  no  satisfactory  answer  to  this 
▼iew  of  the  question.  It  does  not  appear  from  the  complaint 
that  there  is  any  danger  of  plaintiff's  lien  being  lost.  Plaintiff 
has  no  right  under  his  attachment  beyond  that  of  using  such 
measures  as  may  be  necessary  to  preserve  his  security  until  he 
can  reduce  his  daim  to  judgment;  the  attachment  is  but  a  pro- 
Tisional  remedy  that  can  avail  nothing  beyond  fixing  a  lien 
on  the  property  pending  the  inquiry  into  the  merits  of  the 
daim.  We  do  not  'ttiink  the  plaintiff  should  have  the  right  to 
luuass  third  parties  with  litigation  that  may  prove  fruitless^ 
in  efforts  to  remove  obstructions  to  the  sale  of  the  property, 
until  he  has  first  established  his  right  to  have  a  sale.  There 
is  no  hardship  in  enforcing  such  a  rule,  while  great  hardship 
and  needless  annoyance  might  ensue  upon  the  adoption  of  the 
rule  for  which  plaintiff  contends. 

Turning  to  our  statute,  supra,  can  it  be  said  in  the  present 
tase,  that  the  alleged  fraud  '^obstructs  the  enforcement  by 
legal  process  of  his  [the  creditor's]  right  to  take  the  property 
affected  by  the  transfer'^?  Plaintiff  has  his  lien  on  the  land 
secured  against  the  whole  world,  and  he  is  entitled  to  no  other 
legal  process  until  be  has  his  judgment  When  he  has  judg- 
ment, he  then  has  his  execution,  but  as  the  transfer  would  ob- 
struct the  sale  under  tiie  execution  or  ^^gal  process,^'  he  may 
then  have  the  obstruction  removed,  should  tiiere  be  no  other 
^ivoperty  of  the  debtor  sufficient  to  meet  the  demand,  which  latter 
fact  may  appear  by  return  of  the  execution,  nulla  bona,  or  may 
mppear  by  the  admission  of  the  aU^ation  in  the  complaint  that 
4ie  debtor  has  no  property  ^^  subject  to  execution  except  the 
^perty  in  questum,  or  that  he  is  insolvent 

It  is  advised  liiat  the  judgment  be  affirmed. 

Harrison,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


A  €rdMor*$  BfU  cannot,  as  a  general  rule,  be  maintained  before 
tte  alaim  ia  reduced  to  judgment:  Bee  the  monograpbie  note  to  Ladd 
V.  JudMB,  66  Am.  St.  Kep.  276,  cm  what  claims  will  support  a  cred- 
itor's bill.    Consult,  also,  the  subsequent  cases  of  Spooner  v.  Trav- 
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«lers'  Ins.  Co.,  76  Minn.  311,  77  Am.  St.  Bep.  651,  79  N.  W.  305; 
Adou  v.  Spencer,  62  N.  J.  Eq.  782,  90  Am.  St.  Bep.  484,  49  Atl.  10, 
56  L.  B.  A.  817;  Mallow  v.  Walker,  115  Iowa,  238,  91  Am.  St.  Bep. 
158,  88  N.  W.  452;  Hutchinson  v.  Maxwell,  100  Ya.  169,  9S  Am.  St. 
Eep.  944,  40  a  £.  655,  57  L.  B.  A.  384. 


IN  RE  REED. 
[148  Cal.  634,  77  Pae.  660.] 

OBlinKAIi  LAW— Inadedoate  Sentenofr— Habeaa  CkurpuL— A 

judgment  of  imprisonment  for  a  term  less  than  that  prescribed  bj 
statute  for  the  offense  committed  is  not  void,  and  the  prisoner  'will 
not  be  discharged  on  habeas  corpus,     (p.  139.) 

Hugh  O'Neill,  for  the  petitioner. 

J.  W.  Tompkins,  warden,  respondent  in  propria  persona. 

^*  McFARLAND,  J.  Joseph  Reed,  whose  discharge  from 
the  custody  of  the  warden  of  the  state  prison  at  San  Quentin 
is  prayed  for  in  the  petition  herein,  was  charged  in  the  superior 
court  with  robbery  and  a  former  conviction  of  petit  larceny. 
He  confessed  the  prior  conviction  and  pleaded  "Not  guilty**  to 
the  charge  of  robbery.  On  October  22,  1903,  he  was  convicted 
of  an  assault  with  intent  to  commit  robbery;  and  on  November 
11,  1903,  judgment  was  entered  sentencing  him  to  the  state 
prison  for  the  term  of  seven  years. 

It  is  contended  that  the  judgment  above  noticed  is  void  for 
these  reasons:  Section  220  of  the  Penal  Code  provides  that  a 
person  guilty  of  an  assault  with  intent  to  commit  robbery  ia 
punishable  by  imprisonment  in  the  state  prison  '^ot  less  than 
one  nor  more  than  fourteen  years,**  and  section  666  provides 
that  when  a  person,  having  previously  been  convicted  of  petit 
larceny,  subsequently  commits  a  crime  punishable  by  imprison- 
ment in  the  state  prison  for  a  term  exceeding  ten  years^  such 
person  is  punishable  by  imprisonment  in  the  state  prison  '^ot 
less  than  ten  years**;  and  it  is  contended  that  on  account  of 
these  provisions  the  court  had  no  jurisdictioni  to  sentence  •^"^ 
Reed  for  a  term  less  than  ten  years,  and  that  the  judgment  is 
therefore  void.  But  this  contention  is  not  maintainable.  It 
is  not  necessary  to  consider  whether,  upon  appeal  by  the  state, 
the  judgment  would  be  held  to  be  erroneous  and  the  trial  court 
directed  to  render  a  judgment  of  imprisonment  for,  at  least,  ten 
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years.  It  is  not  enough  on  this  proceeding  of  habeas  corpus 
to  show  that  the  judgment  is  erroneous.  It  must  be  shown 
that  it  is  void  for  want  of  jurisdiction  to  render  it — and  that 
is  not  shown  here.  The  judgment  does  not  impose  any  kind 
of  punishment  different  from  that  prescribed  by  the  code,  and, 
as  was  said  in  the  concurrring  opinion  in  Ex  parte  Soto,  88 
Cal.  629,  26  Pac.  530,  "it  is  within,  and  not  in  excess  of,  the 
authority  of  the  statute.*'  If  the  judgment  had  been  for  ten 
years,  it  would  have  been  a  judgment  for  seven  years  and  three 
years  more,  and,  so  far  as  the  mere  naked  question  of  jurisdic- 
tion is  involved,  the  power  to  sentence  for  the  longer  term  in- 
cludes the  power  to  sentence  for  the  shorter.  The  judgment 
is  not  therefore  wholly  void;  and  even  if  this  were  a  proceed- 
ing in  which  the  judgment  could  be  questioned  for  error,  as 
such  error,  if  any,  would  have  been  in  favor  of  Beed,  he  would 
not  be  aggrieved  tiiereby.  Moreover,  if  we  could  hold  here  that 
the  judgment  is  invalid,  it  is  difiBcult  to  see  what  course  could 
be  pursued  other  than  to  order  the  trial  court  to  enter  the 
proper  judgment  for  a  term  not  less  than  ten  years,  which 
judgment  would  be  greatiy  prejudicial  to  the  petitioner,  and 
of  course  not  desired  by  him :  See  People  v.  Eiley,  48  Cal.  549. 
Petitioner  relies  on  Ex  parte  Bemert,  62  CaL  624.  That  case 
may  possibly  be  distinguished  from  the  case  at  bar — as  the 
right  of  a  municipality  to  pass  the  ordinance  for  the  violation 
of  which  the  petitioner  there  was  held,  and  a  conflict  between 
such  ordinance  and  the  statute  of  the  state,  were  largely  dis- 
cussed; but  if  what  was  decided  in  that  case  is  irreconcilably 
inconsistent  with  the  conclusion  hereinbefore  stated,  it  must  be 
considered  as,  to  that  extent,  overruled. 

The  prayer  of  the  petition  is  denied,  and  the  said  Eeed  re- 
manded to  the  custody  of  the  said  warden^  and  the  writ  is  dis- 
charged. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  Hen- 
shaw,  J.,  and  Beatty,  C.  J.,  concurred. 

Tw  AuthoriHes  upon  the  question  involved  in  the  principal  case, 
see  the  monographic  note  to  Koepke  v.  Hill,  87  Am.  St.  Bep.  195, 
on  habeas  corpus  to  release  a  prisoner  after  judgment  and  sentence. 
An  excessive  sentence  is  not  ground  for  a  new  trial:  HcCoUum  v. 
Btate,  119  Oa.  808,  100  Am.  St.  Bep.  171,  46  8.  E.  418. 
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BANNOCK  COUNTY  r.  BELL. 

[8  Idaho,  1,  65  Pae.  710.] 

STATUTE  OF  LHOTATIOVS  Bmu  Agiinsl  a  Ooontir 
to  reeoYer  publie  money  wrongfully  eoUeeted  and  withheld  by  one 
of  ite  fiducial  agents,  who  is  an  ez-connty  officer,     (p.  143.) 

8.  C.  Winters  and  F.  S.  Dietrich^  for  the  appellant 

F.  Martin,  attorney  general,  and  J.  W.  Eden,  for  the  re- 
spondent. 

*  SULLIVAN,  J.  This  action  was  brought  by  Bannock 
county  against  the  appellant,  who  was  clerk  of  the  district  court 
and  ex-officio  auditor  and  recorder  of  said  county  for  the  years 
1893  and  1894.  The  complaint  contains  two  causes  of  action, 
one  for  each  of  said  years.  It  is  alleged  in  the  complaint  in  the 
first  cause  of  action  that  the  appellant,  as  clerk,  auditor  and 
recorder  of  said  county,  did,  on  the  sixteenth  day  of  January. 
1894,  present  to  the  board  of  county  commissioners  of  said 
county  an  account  for  services  rendered  by  the  appellant  for 
said  county  for  the  year  1893  in  his  official  capacity,  amounting 
to  $805.76 ;  that  thereafter,  on  the  seventeenth  day  of  January, 
1894,  said  board  allowed  said  account,  except  for  the  sum  of 
$52.80,  and  ordered  a  warrant  drawn  in  favor  of  appellant  for 
the  sum  so  allowed,  to  wit,  $752.95 ;  and  that  said  warrant  was 
paid  by  the  treasurer  of  said  couniy.  In  the  '  fifth  paragraf^ 
of  the  complaint  is  set  out  an  itemized  statement  of  the  items 
alleged  to  have  been  illegally,  corruptly,  and  fraudulently  al- 
lowed, amounting  to  $410.60,  and  it  is  alleged  that  none  of  said 

(i«9 
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items  weie  proper  charges  against  said  county,  and  tiiat  bj 
reason  of  the  allowance  and  payment  of  said  claim  the  appellant 
became  indebted  to  said  oonniy  in  the  stun  of  $410.60;  that 
demand  has  been  made  on  appellant  to  pay  the  same^  and  he  has 
refused  to  do  so.  For  a  second  cause  of  action  the  necessary 
allegations  are  made  charging  appellant  with  having  collected 
from  said  county,  as  derk,  auditor,  and  recorder  thereof,  for 
services  rendered  during  the  year  1894,  illegal  fees  to  the  amount 
of  $329.10.  A  general  demurrer  was  filed  to  said  complaint 
and  overruled,  llie  answer  puts  in  issue  the  material  allegations 
of  the  complaint,  and  also  sets  up  the  statute  of  limitations. 
The  cause  was  tried  by  the  court  and  judgment  entered  against 
the  appellant  for  $1,068.81,  interest  and  costs.  This  appeal 
is  from  the  judgment^  taken  within  sixty  days  after  the  entry 
thereof. 

The  record  contains  a  l»ll  of  exceptions  purporting  to  con- 
tain all  of  the  evidence  taken  on  the  trial.  Several  errors  are 
assigned,  but,  in  our  view  of  this  case,  it  is  necessary  to  notice 
but  one  of  them.  It  is  contended  that  the  complaint  shows 
on  its  face  that  both  causes  of  action  stated  therein  are  and  were 
barred  by  the  statute  of  limitations.  Section  4053  of  the  Be- 
vised  Statutes  provides  that  the  period  within  which  to  com- 
mence an  action  upon  a  contract,  obligation,  or  liability  not 
founded  upon  an  instrument  of  writing  is  four  years.  Section 
4060  of  the  Beviaed  Statutes  provides  as  follows:  ''An  action 
for  relief  not  hereinbefore  provided  for  must  be  commenced 
within  four  years  after  the  cause  of  action  shall  have  accrued.'* 
Section  4061  of  the  Bevised  Statutes  provides  that  the  limita- 
tions prescribed  in  chapter  3  of  said  Bevised  Statutes  apply  to 
the  state  the  same  as  to  private  parties.  The  complaint,  on  its 
face,  shows  that  the  first  cause  of  action  accrued  on  the  seven- 
teenth day  of  January,  1894,  and  that  the  second  cause  of  action 
arose  on  the  fourteenth  day  of  January,  1895.  This  action  was 
commenced  on  the  twelfth  day  of  *  March,  1900,  about  five 
years  and  two  months  after  the  last  cause  of  action  arose,  about 
one  year  and  two  months  after  the  action  was  barred  by  the 
statute  of  limitations.  Under  the  provisions  of  either  of  said 
sections  4053  or  4060  of  the  Bevised  Statutes  said  action  was 
barred  within  four  years  after  tiie  cause  of  action  accrued.  Un- 
der the  provisions  of  section  4061  the  statute  of  limitation  ap- 
plies to  the  state  as  well  as  to  private  parties.  Section  346  of 
the  Code  of  Civil  Procedure  of  California  is  the  same  as  section 
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4061  of  the  Revised  Statutes,  each  of  which  provides  that  the 
statute  of  limitations  applies  to  actions  brought  in  the  name  of 
the  state  in  the  same  manner  as  to  actions  by  private  parties. 
Under  the  provisions  of  subdivision  1,  section  339,  of  the  Code 
of  Civil  Procedure  of  California,  which  contains  the  same  pro- 
visions as  our- section  4053,  except  the  limitation  is  fixed  at  two 
years,  the  supreme  court  of  that  state  held  that  when  money 
belonging  to  the  county  is  received  by  the  county  auditor,  an 
action  against  him  is  barred  in  two  years :  San  Luis  Obispo  Co. 
V.  Farnum,  108  Cal.  667,  41  Pac.  447.  It  was  held  in  Board 
V.  Van  Slyck,  52  Kan.  622,  36  Pac.  299,  that  a  cause  of  action 
for  fees  not  accounted  for  and  wrongfully  retained  by  the  county 
clerk  accrues  at  the  end  of  each  quarter,  when  the  allowance 
of  salary  is  made;  and  is  barred,  under  the  three  year  statute 
of  limitations,  if  the  action  is  not  brought  within  that  period. 
It  was  also  held  that  the  statutory  limitation  could  not  be  ex- 
tended by  the  failure  to  demand  the  payment  of  the  fees  col- 
lected, as  no  demand  was  necessary  for  fees  so  illegally  retained. 
In  People  v.  Van  Ness,  76  Cal.  121,  18  Pac.  139,  the  supreme 
court  of  California  held  that  the  statute  of  limitations  applies 
to  actions  brought  by  the  state  for  sums  collected  and  held  by 
a  public  oflBcer,  which  the  statute  required  him  to  pay  into  the 
public  treasury.  In  People  v.  Melone,  73  Cal.  574,  16  Pac. 
294,  the  supreme  court  of  California  held  that  the  statute  of 
limitations  applied  to  the  state.  That  was  an  action  against 
the  Secretary  of  State  to  recover  fees  received  by  him,  which  by 
law  he  was  required  to  pay  over  to  the  state.  The  following  cases 
hold  that  the  statute  of  limitations  runs  against  a  ^  municipal 
corporation :  In  re  Opening  of  Beck  Street^  19  Misc.  Rep.  571, 
44  N.  Y.  Supp.  1087;  In  re  Opening  of  Pox  Street,  19  Misc. 
Rep.  671,  44  N.  Y.  Supp.  1087;  Hartman  v.  Hunter,  66  Ohio, 
175,  46  N.  E.  577;  Gaines  v.  Hot  Springs  Co.,  39  Ark.  262; 
City  of  Bedford  v.  Willard,  133  Ind.  562,  36  Am.  St  Rep.  663, 
33  N.  E.  368;  May  v.  School  Dist,  22  Neb.  206,  3  Am.  St  Eep. 
266,  34  N.  W.  377;  State  v.  Dunbar's  Estate,  99  Mich.  99, 
57  N.  W.  1103.  In  the  opinion  in  May  v.  School  Dist,  22  Neb. 
205,  3  Am.  St  Rep.  266,  34  N.  W.  377,  the  court  quotes  as  fal- 
lows from  Wood  on  Limitation  of  Actions :  "In  Wood  on  Lim- 
itation of  Actions,  section  53,  it  is  said:  'The  maxim,  ''Nullum 
tempus  occurrit  regi^'  ["Lapse  of  time  does  not  bar  the  right 
of  the  crown^^]  only  applies  in  favor  of  the  sovereign  power, 
and  has  no  application  to  municipal  corporations  deriving  their 
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poirerB  from  the  sovereign,  although  their  powers,  in  a  limited 
sense,  are  governmental.  Thus  the  statute  runs  for  or  against 
towns  and  cities  in  the  same  manner  as  it  does  for  or  against 
individuals/ '' 

It  has  been  suggested  that  the  statute  of  limitations  does  not 
run  against  a  county  to  recover  public  money  wrongfully  with- 
held by  one  of  its  fiducial  agents,  and  that  the  clerk  received 
said  money  as  such  agent  We  cannot  concede  that  view,  as  the 
whole  current  of  modern  authority  is  to  the  effect  that  implied 
trusts  are  within  the  statute,  and  that  the  statute  begins  to  run 
from  the  time  the  money  was  wrongfidly  received.  In  a  note 
to  section  343  of  the  Code  of  Civil  Procedure  of  California, 
which  section  is  the  same  as  section  4060  of  the  Eevised  Stat- 
utes, it  is  stated  that,  *T)y  the  whole  current  of  modern  author- 
ities, implied  trusts  are  within  the  statute,  and  the  statute  be- 
gins to  run  from  the  time  the  wrong  was  committed  by  which 
the  person  becomes  chargeable  as  trustee  by  implication/^  To 
sustain  the  position  that  the  statute  of  limitations  does  not  run 
against  a  county,  counsel  for  respondent  cites  Fremont  Co.  v. 
Hrandon,  6  Idaho,  482,  56  Pac.  264 ;  Ada  Co.  v.  Gess,  4  Idaho, 
611,  43  Pac.  71;  Elmore  Co.  v.  Alturas  Co.,  4  Idaho,  146,  95 
Am.  St.  Rep.  53,  37  Pac.  349 ;  Dunbar  v.  Board,  6  Idaho,  407, 
49  Pac.  409.  In  the  first  case  cited  this  court  held  that,  the  de- 
fendant being  a  fiducial  agent  of  the  county,  and  having  received 
money  in  trust  for  the  county,  the  statute  of  limitations  did 
not  run  •  against  the  county  in  an  action  to  recover  such  money. 
The*  statute  of  limitations  of  this  state  is  expressly  made  ap- 
plicable to  the  state.  It  is,  therefore,  applicable  to  the  counties 
of  the  state,  and,  so  far  as  the  case  of  Fremont  Co.  v.  Brandon, 
6  Idaho,  482,  56  Pac.  264,  holds  that  said  statute  does  not  run 
against  the  county,  the  same  is  hereby  overruled.  The  other 
three  cases  above  cited  are  not  in  point  in  the  case  at  bar.  The 
judgment  is  reversed  and  remanded,  with  instructions  to  sus- 
tain the  demurrer,  and  for  further  proceedings  in  conformity 
with  the  views  expressed  in  this  opinion.  Costs  of  this  appeal 
are  awarded  to  the  appellant 

Stockslager,  J.,  concurs. 

ICr.  ObSef  Jufltloe  Quarlos  Dissented,  and  stated  that,  to  his  mind, 
the  eonelnsion  of  the  court  wag  entirely  erroneous;  that  the  au- 
thorities cited  in  the  majority  opinion,  with  one  or  two  exceptions, 
did  not  sustain  such  conclusion;  and  that  the  correct  view  of  th* 
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qnestion  presented  waa  shown  by  the  supreme  court  of  Idaho  in 
the  cases  of  Elmore  County  v.  Altnras  County,  4  Idaho,  145,  95  Am. 
St.  Eep.  53,  37  Pac.  349,  and  in  Fremont  County  v.  Brandon,  6  Idaho, 
4S2,  56  Pac.  264,  where  H  was  held  that  an  assessor  and  collector 
who  received  a  warrant  for  a  salary  to  which  he  waa  not  entitlsd 
waa  a  fiducial  agent,  and  received  such  money  in  tmst,  and  that 
the  Bfcatute  of  limitationa  did  not  run  againat  the  eounty  aa  to  tk# 
money  thus  received.  «___ 

THE  ICAZZM  '*NXrLLUM  TEMFITB  OOOUBBIT  BECO.*' 
Scope  of  Note»  144. 
X.    Nature  and  Purposes  of  SUtntes  of  Llmitatton  and  tbe  Doetxlnt 

of  Laches^  146. 
XL    Natore  and  Pnxposea  of  the  liaadm. 

Sk    Origin  and  Pnrpose  of  the  Maxim,  146. 
b.    As  Affecting  cnainui  Against  the  State  or  Somvlgiw  lt9L 
VL    Application  of  the  MazinL 

a.    To  OoYemmental  Bodies  in  OenexaL 

1.  The  UUted  States^  161. 

2.  The  States  152. 

8.    Ctoimties  and  School  Boards. 

A.  Oonntles,  164. 

B.  School  Boards  and  IMstilcti^  166. 
4.    Municipal  Corporations^  167. 

6.    Foreign  Ctovemments,  158. 
Ik    Wliat  Public  Bodies  Bepresent  the  Sovwelgnty. 

1.  What  is  Meant  by  Sovereignty,  158. 

2.  Status  of  Governmental  Bodies  as  Bepresentlng  Iih6 

Sovereignty,  161. 
e.    Effect  of  Statutes  xbcpressly  Applying  lamitationi. 

1.  Necessity  for  Sovereign  to  be  Expressly  Namedt  164. 

2.  Construction  of  Limitation  Statutes  Affecting  Gor- 

emmental  Bodies,  166. 
60    Bijthts  of  Oovexnmental  Body  When  a  Utigant. 

1.  In  (General,  169. 

2.  Where  Oovemmental  Body  is  Merdly  a  Nominal 

Plaintiff,  171. 
8.    Litigation  Affecting  PubUc  Bights,  173. 
4.    Litigation    Affecting   Private   Bights   or   Ordinary 

Business  Transactions,  179. 
•b    Actions  or  Proceedings  in  Which  Application  of  Maxim 
was  Sought. 
1.    In  Oeneral,  185b 
2..  Beoovery  of  Property  or  Funds  of  the  Ctovemmen^ 

185. 
8.    Becovery   of  Taxes,   Assessments,   Forfeitores  antf 

Penalties,  185. 

4.  Collection  of  Debts  in  General,  186. 

5.  Suits  on  Official  or  Other  Bonds,  186. 

6.  Bescission  of  Fraudulent  Land  Patent^  187. 

7.  Bestraint  of  Public  Nuisance,  187. 

8.  Escheat  Proceedings,  187. 

9.  Quo  Warranto  Proceedings,  187. 

Scope  of  Noto. 
Many  phases  of  the  application  of  the  maxim,  "Lapse  of  time  does 
not  bar  the  right  of  the  crown,''  have  been  treated  in  formei  mono- 
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^rapble  notes  in  thia  series  of  reports.  Thus,  its  application  to  coun- 
ties, towns  and  cities  was  considered  in  the  note  to  Arapahoe  Village 
T.  Albee,  8  Am.  St.  Bep.  206;  the  statute  of  limitations  and  pre- 
seriptiTS  rights  as  appUed  to  highways,  streets  and  parks  were 
treated  in  the  note  to  Schneider  v.  Hntchinson,  73  Am.  St.  Bep.  479, 
while  the  prescriptive  right  to  continue  a  public  nuisance  was  dis- 
cussed in  Mississippi  Mill  Co.  ▼.  Smith,  30  Am.  St.  Bep.  557;  the  sub- 
ject of  limitations  as  applied  to  suits  to  recover  personal  judgment 
for  taxes  in  the  note  to  Bichards  v.  Commissioners  of  Clay  Co.,  42 
Am.  St.  Bep.  665;  the  defense  of  laches  to  suits  by  taxpayers  in 
the  note  to  McCord  v.  Pike,  2  Am.  St.  Bep.  104;  the  right  to  ac- 
quire title  by  adverse  possession  to  lands  devoted  to  a  public  use, 
which  forms  an  important  part  of  the  subject  which  we  are  about 
to  eonsider,  was  exhaustively  treated  in  the  note  to  Northern  Pac. 
By.  Co.  v.  Fly,  87  Am.  St.  Bep.  775;  and  the  application  of  Umita- 
tions  to  quo  warranto  proceedings,  which  naturally  has  an  impor- 
tant bearing  on  the  subject,  was  considered  in  the  note  to  McPhail 
T.  People,  52  Am.  St.  Bep.  312.  Hence,  we  shall  not  consider  those 
phases  of  the  subject  except  to  advert  to  cases  decided  since  the  time 
of  such  notes,  which  seem  to  have  an  important  bearing  upon  the 
phases  of  the  subject  treated  therein,  though  we  shall  attempt  to 
eonsider  the  subject  fully  in  its  ether  aspects. 

X.    Natnn  and  Purposes  of  Statutes  of  Limitation  and  the  Doctrine 

of  Laches. 
It  may  not  be  amiss  to  refer  briefly  to  the  nature  and  purposes  of 
statutes  of  limitation  and  the  application  of  the  doctrine  of  laches 
before  discussing  the  application  of  the  maxim  which  forms  the  sub- 
ject of  this  note.  Statutes  of  limitation  were  anciently  considered 
as  evidencing  a  presumption  of  payment,  though  now  they  seem  to 
be  regarded  more  in  the  nature  of  statutes  of  repose.  The  weight 
of  authority  seems  also  to  consider  them  as  affecting  merely  the 
remedy,  and  not  as  extinguishing  the  right  itself:  See  monographic 
note  to  Menzel  v.  Hinton^  05  Am.  St.  Bep.  656.  The  general  pur- 
poses of  soch  statutes  were  set  forth  by  Justice  Story  in  the.  early  case 
of  Bell  T.  Morrison,  1  Pet.  360,  7  L.  ed.  174,  in  the  following  lan- 
guage: ''It  has  often  been  matter  of  regret,  in  modem  times,  that, 
in  the  construction  of  the  statute  of  limitations,  the  decisions  had 
not  proceeded  upon  principles  better  adapted  to  carry  into  effect 
the  real  objects  of  the  statute;  that,  instead  of  being  viewed  in  an 
unfavorable  light,  as  an  unjust  and  discreditable  defense,  it  had  re- 
ceived such  support  as  would  have  made  it  what  it  was  intended  to 
be,  emphatically  a  statute  of  repose.  It  is  a  wise  and  beneficial  law, 
not  designed  merely  to  raise  a  presumption  of  payment  of  a  just 
debt  from  lapse  of  time,  but  to  afford  security  against  stale  demands, 
after  the  true  state  of  the  transactions  may  have  been  forgotten,  or 
be  incapable  of  explanation,  by  reason  of  the  death  or  removal  of 
witnesses.  It  has  a  manifest  tendency  to  produce  speedy  settlement 
Am.  at  Bap.  Vol.  101—10 
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of  aoeounts  and  to  suppress  those  prejudices  which  may  rise  up  at 
a  distance  of  time,  and  baffle  every  honest  effort  to  counteract  or 
overcomo  them.  Parol  evidence  may  be  offered  of  confessions  (a 
species  of  evidence  which,  it  has  been  often  observed,  it  is  hard  t# 
disprove  and  easy  to  fabricate),  applicable  to  such  remote  times  as 
may  leave  no  means  to  trace  the  nature,  extent  or  origin  of  th« 
claim,  and  thus  open  the  way  to  the  most  oppressive  charges." 

The  court,  in  Townsend  v.  Yanderwerker,  160  U.  S.  186,  16  Sup. 
Ct.  Bep.  258,  40  L.  ed.  883,  in  discussing  the  nature  of  the  doctrine 
of  laches,  remarked  that:  "The  question  of  laches  does  not  depend, 
as  does  the  statute  of  limitation,  upon  the  fact  that  a  certain  dellr 
nite  time  has  elapsed  since  the  cause  of  action  accrued,  but  whether, 
under  all  the  circumstances  of  the  particular  case,  plaintiff  is  charge- 
able with  a  want  of  due  diligence  in  failing  to  institute  proceedings 
before  he  did.''    So,  also,  in  Galliher  v.  Cadwell,  145  U.  S.  372,  12 
Sup.  Ct.  Bep.  873,  36  L.  ed.  738,  the  court,  in  reviewing  some  cases 
bearing  on  the  subject  of  laches,  said:  "The  eases  are  many  in  which 
this  defense  has  been  invoked  and  considered.    It  is  true  that  by 
reason  of  their  differences  of   fact  no  one    case   becomes   an    exact 
precedent  for  another,  yet  a  uniform  principle  pervades  them  alL 
They  proceed  on  the  assumption  that  the  party  to  whom  laches  is 
imputed  had  knowledge  of  his  rights,    and  an  ample  opportunity  to 
establish  them  in  the  proper  forum;  that  by  reason  of  his  delay  the 
adverse  party  has  good  reason  to  believe  that  the  alleged  rights  are 
worthless,  or  have  been  abandoned;  and  that  because  of  the  change 
in  condition  or  relations  during  this  period  of  delay,  it  would  be  an 
injustice  to  the  latter  to  permit  him  now  to  assert  them."     And 
continuing  the  court  summarized  the  rule,  saying:  "They  all   pro- 
ceed upon  the  theory  that  laches  is  not  like  limitation,  a  mere  mat- 
ter of  time;  but  principally  a  question  of  the  inequity  of  permitting 
the  claim  to  be  enforced — an  inequity  founded  upon  some  chang* 
in  the  condition  or  relations  of  the  property  or  parties."    The  same 
line  of  reasoning  was  also  set  forth  in  Neppach  v.  Jones,  20  Or.  49 S, 
23  Am.  St.  Bep.  145,  26  Pac.  569,  849.    It  is  said,  however,  that  ordi- 
narily courts  of  equity  adopt  the  time  fixed  by  the  statute  of  limitSr 
tions  for  barring  claims,  but  this  rule  is  not  inflexible:  Beynolds  ▼• 
Sumner,  126  Hi.  58,  9  Am.  St.  Bep.  523,  18  N.  E.  334,  1  L.  B.  A.  327; 
Taylor  v.  Slater,  21  B.  I.  106,  41  Atl.  1001.     For  a  fwrther  discussioa 
of  the  general  subject  of  laches  see  the  monographic  note  to  Bell  t. 
Hudson,  2  Am.  St.  Bep.  795. 

n.  Nature  and  Purposes  of  the  Maxim, 
a.  Origin  and  Purpose  of  the  Maxim. — The  history  and  general 
purposes  of  the  maxim  was  set  forth  in  Levasser  v.  Washburn,  11 
Qratt.  576,  in  the  following  language:  "It  is  a  maxim  of  great  an- 
tiquity in  the  English  law  that  no  time  runs  against  the  crown,  or, 
aa  it  is  expressed  in  the  early  writers,  'Nullum  tempus  occurrit  regi': 


Digitized  by  VjOOQ IC 


June,  1901.]      Bannock  County  v.  Bell.  147 

Magdalen  College  Casey  11  Coke,  68-74,  1  Boll.  B.  151;  Bracton,  lib. 
2y  e.  5,  see,  7;  Britton,  e.  18,  p.  29;  8  Bacon's  Abridgment,  'Prerog- 
Ative/  B,  p.  95;  7  Comyn'a  Digest,  'Prerog.,'  D,  86,  p.  90.  And  it 
may  be  laid  down  as  a  safe  proposition  that  no  statute  of  limitations 
luM  been  beld  to  apply  to  suits  by  the  crown,  unless  there  has  been 
an  express  provision  inclnding  it:  United  States  ▼.  Hoar,  2  Mason, 
811,  Ped.  Caa.  No.  15,373. 

"The  reason  sometimes  assigned  why  no  lacbes  shall  be  imputed 
to  the  king  is  that  he  is  continually  busied  for  the  public  good  and 
has  not  leisnro  to  assert  his  right  within  the  period  limited  to  sub- 
jeeta:  Coke  on  Littleton,  90;  1  Blaekstone's  Commentaries,  247.  A 
better  reason  is  the  great  pubUe  policy  of  preserving  public  rights  and 
property  from  damage  and  loss  through  the  negligence  of  public  offi- 
cers: Sheffield  t.  Bateliffe,  Hob.  847;  United  States  v.  Hoar,  2  Ma- 
son, 311,  Fed.  Cas.  No.  15,373;  People  v.  Gilbert,  18  Johns.  227; 
United  States  ▼.  Kirkpatrick,  9  Wheat.  720-735,  6  L.  ed.  199.  This 
reason  certainly  is  equally,  if  not  more,  cogent  in  a  representative 
government,  where  power  of  the  people  is  delegated  to  others,  and 
SBOst  bs  exercised  by  these  if  exercised  at  all;  and  accordingly  the 
principle  is  held  to  have  been  transferred  to  the  sovereign  people  of 
this  country  when  they  succeeded  to  the  rights  of  the  king  of  Great 
Britain  and  fosmed  independent  governments  within  the  respective 
states:  Inhabitants  of  Stoughton  v.  Baker,  4  Mass.  522,  3  Am.  Dec. 
236;  People  ▼.  Gilbert,  18  Johns.  227;  Kemp  v.  Commonwealth,  1 
Hen.  A  M.  (Va.)  85;  Nimmo  v.  Commonwealth,  4  Hen.  &  M.  (Ya.) 
57,  4  Am.  Dec  488;  Chiles  v.  Calk,  4  Bibb  (Ky.),  554;  Common- 
wealth V.  McGowan,  4  Bibb  (Ey.),  62,  7  Am.  Dec.  737.  And  though 
it  has  sometimes  been  called  a  prerogative  right,  it  is  in  fact  nothing 
more  than  an  exception  or  reservation  introduced  for  the  public  ben- 
efit, and  equally  applicable  to  all  governments:  Per  Story,  J.,  United 
States  V.  Hoar,  2  Mason,  311,  Fed.  Cas.  No.  15,373.  Independently 
of  the  particular  reason  above  referred  to,  another  has  been  ad- 
vanced, founded  on  the  presumed  legislative  intention.  In  general, 
legislative  acts  are  intended  to  regulate  the  acts  and  rights  of  cit- 
izens; and  it  is  a  rule  of  construction  not  to  embrace  the  govern- 
ment or  affect  its  rights  by  the  general  rules  of  a  statute  unless  it 
be  expressly  and  in  terms  included,  or  by  necessary  and  unavoidable 
implication'':  Citing  United  States  v.  Hoar,  2  Mason,  311,  Fed.  Cas. 
No.  15,373;  People  v.  Gilbert,  18  Johns.  227. 

The  case  of  People  v.  Gilbert,  18  Johns.  227,  cited  in  the  above 
quotation,  set  forth  the  same  reasoning  as  to  the  purposes  of  the 
msTJ'".  And  proceeding  on  the  theory  that  the  maxim  was  a  part  of 
the  common  law  of  England,  the  court  said:  "By  the  thirty-fifth 
artiele  of  the  state  constitution  we  adopted  the  common  law  of  Eng- 
land, so  far  as  it  formed  the  law  of  the  colony  of  New  York,  on  the 
nineteenth  day  of  April,  1775.  After  this  recognition,  the  people 
of  tliis  state,  as  the  supreme  power,  were  entitled  to  claim  the  ben* 
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«fit  of  it  in  tli6  same  manner,  and  to  the  same  extent,  that  it  bad 
been  applied  in  England.  On  the  ground  of  expediency  and  publie 
eonvenience,  this  was  necessary;  as  an  attribute  of  sovereignty,  it 
was  equally  important  to  be  preserved.  By  the  adoption  of  the  com« 
mon  law  of  England  in  this  state  the  people  acquired  the  right  and 
privilege  now  contended  for  by  the  counsel  for  the  plaintiff."  Justice 
Lipscomb,  in  an  early  Texas  case  (State  ▼•  Purcell,  16  Tex.  807), 
seemed  to  doubt  whether  the  maxim  was  ever  a  part  of  the  common 
law.  He  said:  ''The  maxim  that  'Nullum  tempus  occurrit  regi'  is 
acknowledged  to  be  in  eommon  use  in  the  English  courts,  but  that 
it  is  a  rule  of  the  common  law  is  not  so  clear;  and  it  may  well  be 
•questioned  whether  it  can  claim  to  have  an  existence  anterior  to  the 
date  of  the  first  English  statute  of  limitations,  and  was  then  only 
true  so  far  as  it  referred  to  the  time  fixed  by  the  statute  as  a  bar  to 
particular  actions.  We  think  so,  because  it  is  very  dear  that  in  some 
instances  time  would,  at  eommon  law,  mature  and  constitute  a  right 
sgainst  the  crown.  Fifty  years  being  the  time  that  would  bar  a 
writ  of  right,  that  time  of  the  enjoyment  of  the  actual  possession  of 
the  crown  lands  would  be  conclusive  in  favor  of  the  right,  unless 
it  is  shown  that  the  land  could  not  be  granted:  See  Beed  v.  Brook- 
man,  6  Eng.  Gh.  82,  12  Coke,  5,  and  Parker  v.  Baldwin,  11  East,  488. 
See,  also,  Coolidge  v.  Learned,  8  Pick.  508.  We  conclude,  therefore, 
that  the  maxim  relied  on  by  the  attorney  general  in  England  amounts 
to  nothing  more  than  that  the  statute  of  limitations  of  that  country 
does  not  run  against  the  crown."  Substantially  the  same  reason- 
ing was  set  forth  in  Stanley  v.  Schwalby,  147  U.  S.  515,  13  Sup.  Ct. 
Bep.  418,  37  L.  ed.  259. 

In  Martin  v.  Commonwealth,  1  Mass.  359,  the  chief  justice,  in  dis- 
•cussing  the  application  of  the  maxim  to  the  case  at  bar,  said:  "The 
maxim,  'Nullum  tempus  occurrit  regi,'  does  not  apply;  that  extends 
only  to  cases  where  rights  are  concerned.  The  question  before  us 
relates  merely  to  the  mode  of  proceeding  in  the  cause." 

The  courts  frequently  say  that  laches  is  not  imputable  to  the  gov- 
ernment: State  V.  Halter,  149  Ind.  292,  47  N.  E.  665;  Josslyn  v. 
Stone,  28  Miss.  753;  Haehnlen  v.  Commonwealth,  13  Pa.  St.  617, 53  Am. 
Dec.  502;  State  v.  Sponaugle,  45  W.  Va.  415,  32  S.  E.  283,  43  L.  B. 
A.  727;  United  States  v.  Dallas  Military  Bead  Co.,  140  U.  a  632, 
11  Sup.  Ct.  Bep.  988,  35  L.  ed.  560;  San  Pedro  etc.  Co.  v.  United 
States,  146  U.  S.  135,  13  Sup.  Ct.  Rep.  94,  36  L.  ed.  911.  In  United 
States  V.  Williams,  5  McLean,  135,  Fed.  Cas.  No.  16,721,  the  court, 
in  advancing  some  of  the  reasons  why  laches  was  not  imputable  to 
the  government,  said:  "But  laches  is  not  chargeable  to  the  gov- 
ernment. The  statute  of  limitations  does  not  run  against  it;  and 
on  the  same  principle  the  lapse  of  time  affords  no  presumption  of 
payment  against  the  state."  And  in  the  recent  case  of  the  Estate 
of  Bamsay  v.  People,  197  HI.  572,  90  Am.  St.  Btjp.  187,  64  N.  E.  549, 
the  court  also  stated  the  reason  for  not  imputing  laches  to  the  gov* 
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•mment.  It  said:  ''A  propoBition  of  law,  asked  by  tlie  appellant, 
wsB  alto  refuaed,  holding  that,  by  reason  of  delay  in  obtaining  satis- 
£aetion  of  the  debt  sued  for,  the  estate  of  Bamsay  has  been  released 
£rom  liability.  All  that  need  be  said  in  reply  to  this  eontention  is 
that,  as  a  genial  principle,  laches  is  not  imputable  to  the  goTom- 
meBt.  This  maxim  is  said  by  Jndge  Story  to  be  founded  upon  'ft 
Ipreat  pnblie  policy.'  'The  government  can  transact  its  business  only 
tlirough  its  agents;  and  its  fiscal  operations  are  so  various,  and  its 
sigeneies  so  numerous  and  scattered,  that  the  utmost  vigilance  would 
not  save  the  public  from  the  most  serious  losses,  if  the  doctrine  of 
laehes  can  be  applied  to  its  transactions.  It  would,  in  effect,  work 
a  repeal  of  all  its  securities':  Mechem  on  Public  Offices  and  Officers, 
MC.  308;  United  States  v.  Kirkpatrick,  9  Wheat.  720,  6  L.  ed.  199. 
The  claim  here  sued  upon  is  sued  in  the  name  of  the  people  of  the 
state  of  Illinois  for  the  use  of  the  commissioners  of  the  Southern  Illi- 
nois Penitentiary,  and  the  money  sought  to  be  recovered  belongs  to 
ike  government  of  Illinois." 

The  court  in  the  recent  case  of  In  re  Ash 's  Estate,  202  Pa.  St.  422, 
90  Am.  St.  Bep.  658,  51  AtL  1032,  seemed  to  take  a  different  view 
as  to  the  effect  of  laches  as  a  presumption  of  payment  than  that 
stated  in  United  States  v.  Williams,  5  McLean,  135,  Fed.  Gas.  No. 
16,721,  referred  to  in  this  section.  It  said:  ''When  the  common- 
wealth comes  into  its  courts,  it  is  subject,  like  all  other  suitors,  to 
the  established  rules  of  evidence.  It  must  meet  the  burden  of  proof, 
its  evidence  must  be  relevant,  material,  the  best  attainable,  and 
must  be  presented  in  due  order  under  the  regular  rules  of  procedure. 
In  all  such  respects  it  stands  upon  the  same  footing  as  ordinary  liti- 
gants. Statutes  of  limitation  do  not  apply  to  it,  because  the  maxim 
'Nullum  tempus  occunit  regi,'  though  probably  in  its  origin  a  part 
of  royal  prerogative,  has  been  adopted  in  our  jurisprudence  as  a  mat- 
ter of  important  public  policy.  But  rules  of  evidence  and 
legal  presumptions  are  not  changed  for  or  against  the  state 
as  a  suitor.  A  statute  of  limitation  is  a  legislative  bar  to 
the  right  of  action,  but  the  presumption  of  payment  from  the  lapse 
of  time  is  not  a  bar  at  all,  but  simply  a  rule  of  evidence,  affecting 
the  burden  of  proof:  Miller  v.  Williamsport  Overseers,  17  Pa.  Sup. 
Ct.  159.  It  is  of  equitable  origin,  founded  on  experience  of  the  ordi-^ 
nary  course  of  business  and  human  affairs,  and  adopted  by  the  law 
in  the  interests  of  repose  and  the  ending  of  litigation.  There  is  no 
good  reason  why  it  should  not  apply  to  the  commonwealth  just  as 
other  legal  rules  and  presumptions  do." 

b.  As  Affecting  Claims  Against  the  State  or  Sovereign.— Although 
statutes  of  limitation  cannot  be  pleaded  against  the  sovereign  except 
by  consent,  still  the  weight  of  authority  is  that  they  may  be  pleaded 
for  the  benefit  of  the  sovereign.  In  Stanley  v.  Schwalby,  147  U.  S. 
ei5.  13  Sup.  Ct.  Bep.  418,  37  L.  ed.  259,  the  court  after  stating  the 
general  rule  that  the  United  States  was  not  bound  by  statutes  of 
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limitation  and  giving  the  reasons  therefor,  said:  "But,  as  observed 
hy  Mr.  Justice  Strong,  delivering  the  opinion  of  the  court  in  Dollar 
Savings  Bank  v.  United  States,  19  Wall.  227,  239,  22  L.  ed.  80, 
while  the  king  is  not  bound  by  any  act  of  parliament  unless  ho  be 
named  therein  by  special  and  particular  words,  he  may  take  the  bene- 
fit of  any  particular  act  though  not  named.  And,  he  adds,  that  the 
rule  thus  settled  as  to  the  British  crown  is  equally  applicable  to  this 
government;  and  that  so  much  of  the  royal  prerogative  as  belonged 
to  the  king  in  his  capacity  of  parens  patriae  or  universal  trustee 
enters  as  much  into  our  political  state  as  it  does  into  the  principles 
of  the  British  constitution.  The  general  rule  is  stated  in  Chitty  on 
the  Law  of  the  Prerogatives  of  the  Crown,  382,  clearly  to  be  'that 
though  the  king  may  avail  himself  of  the  provisions  of  any  acts  of 
parliament,  he  is  not  bound  by  such  as  do  not  particularly  and  ex- 
pressly  mention  him.'  'For  it  is  agreed  in  all  our  books  that  the 
king  shall  take  benefit  of  any  act,  although  he  be  not  named':  Cal- 
vin's Case,  7  Bep.  32a;  Magdalen  College  Case,  11  Bep.  67,  68;  The 
Queen  and  Buekberd's  Case,  1  Leon.  150;  1  Blackstone's  Com- 
mentaries, 262. '^  And  in  Cowles  v.  State,  115  N.  C.  180,  20  S.  £. 
884,  the  court  said:  "While  it  may  be  true  that  the  statute  of  limi- 
tations would  not  be  allowed  to  bar  the  prosecution  by  the  state  of 
its  claims  against  the  citizen,  except  for  the  provisions  of  the  code, 
section  159,  it  does  not  follow  from  this  that  the  state  may  not 
herself  plead  that  statute  and  interpose  its  bar  to  prevent  our 
recommendatory  decision  against  her.  It  is  not  for  us  here  to  say 
whether  or  not  there  is  a  moral  obligation  resting  upon  the  common- 
wealth to  pay  the  petitioner  a  certain  sum  of  money,  but  whether 
under  the  law  that  controls  such  a  controversy  when  waged  be- 
tween two  citizens,  the  state  is  indebted  to  this  petitioning  citizen. 
'Considerations  of  honor  or  magnanimity  can  have  no  bearing  in 
determining  what  the  law  is.  The  state  has  referred  its  rights  to 
judicial  tribunals  to  be  decided  by  the  law.  If  by  it  the  claim  is' 
barred,  they  must  so  declare,  though  it  might  be  just  and  honorable 
for  the  state  to  pay  it  if  it  has  never  been  paid,  notwithstanding 
the  bar':  Baxter  v.  Wisconsin,  10  Wis.  454.  This  tribunal  to 
which  the  petitioner  now  comes  to  have  his  alleged  rights  against 
the  state  adjudicated,  was  open  to  him  for  that  purpose  when  his 
right  accrued  more  than  ten  years  ago.  The  remedy — such  as  it  is — 
given  him  by  the  constitution  and  the  law  for  alleged  wrong  done 
him  by  the  state  was  then  exactly  what  it  is  now.  He  has  seen  fit 
to  delay  to  prosecute  his  supposed  right  in  the  only  tribunal  open 
to  him  for  its  adjudication.  Because  of  the  length  of  that  delay 
the  law  has  barred  his  claim,  and  we  cannot  declare  that  the  state 
is  legally  indebted  to  him." 

The  decisions  of  the  courts  in  Gaines  v.  Hot  Springy  Co.,  89  Ark. 
262,  Schloss  V.  Pitkin  Co.,  1  Colo.  App.  145,  28  Pac.  18,  Small  v. 
State  (Idaho),  76  Pac.  765,  Perry  v.  Vermillion  Parish,  21  La.  Ann. 
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€45,  Hepburn's  Case,  3  Bland,  112,  Sturtevant  v.  Inhabitants  of 
Pembroke,  130  Mass.  373,  Village  of  Arapahoe  v.  Albee,  24  Neb. 
t42,  8  Am.  St.  Bep.  202,  38  N.  W.  739,  Capron  v.  Adams  Co.,  43 
Wis.  613,  substantially  support  the  same  principles  enunciated  above. 

m.    Application  of  the  Maxim, 
a.    To  Ooyemmental  Bodies  In  G-eneraL 

!•  The  United  States.— In  United  States  v.  Nashville  etc.  By.  Co., 
118  U.  &  125,  6  Sup.  Ct.  Bep.  1006,  30  L.  ed.  81,  the  court  said: 
*'It  is  settled  beyond  doubt  or  controversy — upon  the  foundation  of 
the  great  principle  of  public  policy,  applicable  to  all  governments 
alike,  which  forbids  that  the  public  interests  should  be  prejudiced 
by  the  negligence  of  the  officers  or  agents  to  whose  care  they  are 
confided — that  the  United  States,  asserting  rights  vested  in  them  as  a 
sovereign  government,  are  not  bound  by  any  statute  of  limitations, 
unless  Congress  has  clearly  manifested  its  intention  that  they  should 
be  so  bound:  Lindsey  v.  Miller,  6  Pet.  666,  8  L.  ed.  438;  United 
States  V.  Knight,  14  Pet.  301,  315,  10  L.  ed.  465;  Gibson  v.  Chouteau, 
13  WalL  921,  20  L.  ed.  534;  United  States  v.  Thompson,  98  U.  8. 
486,  25  L.  ed.  194;  Fink  v.  O'Neil,  106  U.  8.  272,  281,  1  Sup.  Ct.  Bep. 
325,  27  L.  ed.  196.  The  nature  and  legal  effect  of  any  contract,  in- 
deed, are  not  changed  by  its  transfer  to  the  United  States.  When 
the  United  States,  through  their  lawfully  authorized  agents,  become 
the  owners  of  negotiable  paper,  they  are  obliged  to  give  the  same 
■otice  to  charge  an  indorsor  as  would  be  required  of  a  private  ho1<l3r: 
United  States  v.  Barker,  4  Wash.  C.  C.  464,  Fed.  Cas.  No.  14,520,  12 
Wheat.  559,  6  L.  ed.  728;  United  States  v.  Bank  of  Metropolis,  15 
Pet.  377,  392,  393,  10  L.  ed.  774;  Cooke  v.  United  States,  91  U.  S. 
389,  396,  398,  23  L.  ed.  237.  They  take  such  paper  subject  to  all  the 
equities  existing  against  the  person  from  whom  they  purchase  at 
the  time  when  they  acquire  their  title;  and  cannot,  therefore,  main- 
tain an  action  upon  it,  if  at  that  time  all  right  of  action  of  that 
]>erson  was  extinguished,  or  was  barred  by  the  statute  of  limitations: 
United  States  v.  Buford,  3  Pet.  12,  30,  7  L.  ed.  585;  The  King  v. 
HomQ],  6  Price,  24.  But  if  the  bar  of  the  statute  is  not  complete 
when  the  United  States  become  the  owners  and  holders  of  the  paper, 
H  appears  to  ns,  notwithstanding  the  dictum  of  Cowen,  J.,  in  United 
States  V.  White,  2  Hill  (N.  Y.),  59,  61,  37  Am.  Dec.  374,  impossible 
to  hold  that  the  statute  could  afterward  run  against  the  United 
States";  citing  Lambert  v.  Taylor,  4  Bam.  &  C.  138,  6  D.  &  B.  188. 

The  federal  and  state  courts  seem  to  uniformly  hold  that  statutes 
•f  limitation  do  not  run  against  the  United  States  government: 
Wright  V.  Swan,  6  Port.  84;  Swann  v.  Lindsey,  70  Ala.  507;  McNamee 
T.  United  SUtes,  11  Ark.  148;  Booth  y.  United  States,  11  Gill  &  J. 
173;  United  States  v.  City  of  Alexandria,  19  Fed.  609;  Lindsey  v. 
Minor,  6  Pet.  666,  8  L.  ed.  538. 
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It  has  sometimes  been  sought  to  invoke  the  statute  of  limitations 
of  a  state  as  a  bar  to  an  action  in  which  the  United  States  govern- 
ment is  interested  as  plaintiff,  but  the  courts  hold  that  such  a  state 
statnie  does  not  ran  against  claims  of  the  United  States:  United 
States  V.  Spiel,  8  Fed.  143,  3  McCrary,  107;  United  States  v.  Belk- 
Dapp,  73  Pod.  19;  United  States  v.  Nashville  etc.  By.,  118  U.  S. 
120,  6  Sup.  Ct.  Eep.  1006,  30  L.  ed.  81;  United  States  v.  Thompson, 
98  U.  S.  486,  25  L.  ed.  194.  In  Gibson  v.  Chouteau,  13  WalL  99,  20 
L.  ed.  534,  Justice  Field  said:  "It  is  a  matter  of  common  knowledge 
that  statutes  of  limitation  do  not  run  against  the  state.  That  no 
laches  can  be  imputed  to  the  king,  and  that  no  time  can  bar  his 
rights,  was  the  maxim  of  the  common  law,  and  was  founded  on  the 
principle  of  public  policy,  that  as  he  was  occupied  with  the  cares 
of  government  he  ought  not  to  suffer  from  the  negligence  of  his 
officers  and  servants.  The  principle  is  applicable  to  all  govern- 
ments, which  must  necessarily  act  through  numerous  agents,  and  is 
essential  to  a  preservation  of  the  interests  and  property  of  the  public. 
It  is  upon  this  principle  that  in  this  country  th«  statutes  of  a  state 
prescribing  periods  within  which  rights  must  be  prosecuted  are  not 
held  to  embrace  the  state  itself,  unless  it  is  expressly  designated  or 
the  mischiefs  to  be  remedied  are  of  such  a  nature  that  it  must  neces- 
sarily be  included.  As  legislation  of  a  state  can  only  apply  to  per- 
sons and  things  over  which  the  state  has  jurisdiction,  the  United 
States  are  also  necessarily  excluded  from  the  operation  of  such  stat- 
utes." 

And  it  is  also  held  that  the  defense  of  laches  cannot  be  pleaded 
against  claims  of  the  United  States:  San  Pedro  etc.  Co.  v.  United 
States,  146  U.  S.  135,  18  Sup.  Ct.  Bep.  94,  36  L.  ed.  911;  United 
States  V.  Dallas  Military  Bead  Co.,  140  U.  S.  632,  11  Sup.  Ct.  Bep. 
988,  35  L.  ed.  660;  United  States  v.  Kirkpatrick,  9  Wheat.  720,  6 
L.  ed.  199;  Dox  v.  Postmaster  General,  1  Pet.  318,  7  L.  ed.  160. 

2.  The  State. — It  seems  to  be  universally  held  that  statutes  of 
limitation  do  not  run  against  the  state  when  suing  in  its  sovereign 
capacity  unless  such  statutes  expressly  include  the  state  in  their 
operation:  Swann  v.  Lindsey,  70  Ala.  507;  Moody  v.  Fleming,  4  Ga. 
115,  48  Am.  Dec.  210;  Commonwealth  v.  McGowan,  4  Bibb,  62,  7 
Am.  Dec.  707;  State  v.  Halter,  149  Ind.  292,  47  N.  E.  665;  Parmiiee 
V,  McNutt,  1  Smedes  &  M.  179;  Parks  v.  State,  7  Mo.  194;  County 
of  St.  Charles  v.  Powell,  22  Mo.  525,  66  Am.  Dec.  637;  Blazier  v. 
Johnson,  11  Neb.  404,  9  N.  W.  643;  People  v.  Van  Bensselaer,  8 
Barb.  189;  People  v.  Herkimer.  4  Cow.  345,  15  Am.  Dec.  379;  Cin- 
cinnati V.  First  Presbyterian  Church,  8  Ohio,  298,  32  Am.  Dec.  718; 
Hoey  V.  Furman,  1  Pa.  St.  295,  44  Am.  Dec.  129;  State  v.  Arledge, 
2  Bail.  401,  23  Am.  Dec.  145;  Wilson  v.  Hudson,  8  Yerg,  398;  Nimmo 
V.  Commonwealth,  4  Hen.  &  M.  (Va.)  57,  4  Am.  Dec.  488;  French  v. 
Commonwealth,  5  Leigh,  512,  27  Am.  Dec.  613;  State  v.  Sponaugla,  45 
W.  Ya.  416.  32  a  £.  283,  43  L.  B.  A.  727;  Gibson  v.  Chouteau,  13 
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Wall.  92,  20  L.  ed.  534.  And  it  also  seems  that  where  the  state  is 
reallx  interested  in  the  litigation  it  is  immaterial  that  some  on« 
elM  may  hare  an  incidental  interest  with  the  state.  The  mle  in  that 
reepeet  waa  stated  in  Glover  y.  Wilson,  6  Pa.  St.  293,  wherein  it 
was  said:  ''It  is  settled  that  on  grounds  of  public  policy,  statutes 
of  limitation  do  not  extend  to  the  commonwealth,  nor  to  suits  in  the 
name  of  some  person  for  hier  use;  for  it  is  not  the  form  of  the  action 
which  is  to  govern  the  operation  of  the  statute:  Commonwealth  ▼. 
Baldwin,  1  Watts,  54,  26  Am.  Dec  33;  Bamsey's  Appeal,  4  Watts, 
71;  McKeehan  y.  Commonwealth,  3  Pa.  St.  151.  Nor  does  it,  I  eon- 
eeive,  make  any  difference  that  anoth^er  party  may  also  be  interested 
in  the  security  taken  in  part  for  the  use  of  the  state;  for  this  can- 
not affect  her  rights,  which  are  always  paramount  to  private  con- 
■iderations.  If  the  mingling  of  her  interests  with  those  of  another 
person,  natural  or  artificial,  may  work  an  injury  to  the  party  who 
assumes  the  burden  of  securing  them,  it  is  either  a  necessary  incident 
to  his  position,  or  a  f  oUy  in  him  to  assume  it  unnecessarily.  In  a  case 
like  the  present,  perhaps  the  law  does  not  contemplate  that  a  col-' 
lector  of  taxes  eihould  give  distinct  bonds  to  secure  the  payment, 
respectively,  of  the  state  and  county  tax,  since  both  are,  in  the  first 
instance,  to  be  paid  into  the  county  treasury,  and  therefore  an  un- 
foreseen consequence  may  be  the  result,  or  perhaps  by  proper  plead- 
ing the  defendant  might  compel  the  plaintiff  in  a  suit  on  such  bond 
to  set  out  how  much  remained  due  of  the  amount  levied  for  county 
purposes,  and  how  much  to  the  state,  so  as  to  enable  him  to  plead 
the  statute  effectively  as  against  a  portion  of  the  claim.  But  this 
lias  not  been  done  here.  The  amount  proceeded  for  and  defended 
against  is  a  gross  amount,  part  of  which,  at  least,  belongs  to  the 
commonwealth.  The  immunities  which  pertain  to  her  must,  therefore, 
be  permitted  to  cover  the  whole  sum,  rather  than  the  public  interest 
should  be  subjected  to  detriment,  which  might  affect  her  pecuniary 
interests  very  seriously." 

And  in  Haehnlen  v.  Commonwealth,  13  Pa.  St.  617,  53  Am.  Dec. 
502,  it  was  held  that  the  right  of  the  commonwealth  cannot  be  lost 
by  the  laches  of  its  agents.  So,  also,  in  Josselyu  v.  Stone,  28  Miss. 
753,  it  was  said  that  laches  is  not  imputable  to  the  state.  And  in 
State  v.  Sponaugle,  45  W.  Va.  431,  32  S.  E.  283,  the  court  in  dis- 
cussing the  general  subject  said:  "But*  no  statute  applies  laches  to 
the  state  and  the  common-law  rule  says  that  it  does  not  apply  to 
it."  A  distinction,  however,  seems  to  be  drawn  where  long  ac- 
quiescence in  a  right  is  shown.  Thus,  in  the  recent  ease  of  Franzini 
V.  Layland  (Wis.),  97  N.  W.  499,  which  was  a  case  involving  the 
boundary  line  between  the  states  of  Wisconsin  and  Minnesota,  the 
eourt  said:  "Acquiescence,  for  a  long  period  of  time  is  evidentiary 
of  the  right  involved  between  sovereignties  as  well  as  between 
individuals."  Similar  holdings  were  made  in  cases  involving  bound- 
between  states  in  Indiana  v.  Kentucky,  136  U.  S.  479,  10  Sop. 
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€t.  Bep.  1051,  34  L.  ed.  329^  and  B3iode  Island  v.  Maseaelmfletta,  4 
How.  591,  11  L.  ed.  1116. 

It  would  seem  to  us,  however,  that  the  eases  just  eited  involve 
questions  of  burden  of  proof  rather  than  questions  of  laches. 

8.    Conntiea  and  School  Boaxd& 

A.  Oountles. — At  common  law  counties  could  not  be  sued:  Monro* 
County  ▼.  Flynt,  80  Ga.  489,  6  8.  E.  173;  Hitch  v.  Edgecombe  County 
Commrs.,  132  N.  C.  573,  44  S.  E.  30;  Taylor  ▼.  Salt  Lake  Co.,  2  Utah, 
405.  In  Prichard  v.  Commissioners,  126  N.  C  912,  78  Am.  St.  Eep. 
679,  36  S.  E.  353,  it  was  said  that  "counties  are  not,  in  a  strictly 
legal  sense,  municipal  corporations  like  cities  and  towns;  they  are 
rather  instrumontalities  of  government,  and  are  given  corporate 
powers  to  execute  their  purposes,  and  they  are  not  liable  for  damages 
in  the  absence  of  statutory  provisions  giving  a  right  of  action  against 
them."  And  in  Johnson  v.  Llano  County,  15  Tez.  Civ.  421,  89  8.  W. 
995,  the  court,  in  speaking  of  the  general  nature  of  counties, -referred 
to  the  Texas  constitutional  provisions  which  recognized  them  as 
legal  subdivisions  of  the  state  and  classified  them  as  municipal  cor- 
porations, and  then  said:  "But  in  fact,  accurately  speaking,  counties 
Are  not  'municipal  corporations,'  though  that  phrase  is  sometimes 
used  in  a  broad  sense  that  will  include  them:  Dillpn  on  Municipal 
Corporations,  sees.  19,  20.  Neither  do  counties,  in  and  of  themselves, 
and  independent  of  the  rights  granted  to  them  by  the  state,  possess 
any  of  the  attributes  or  functions  of  sovereignty;  and  hence,  they 
are  not,  in  the  true  sense  of  sovereignty,  any  part  of  the  state. 
The  state  has  delegated  to  them,  as  it  has  to  cities  and  towns,  cer- 
tain powers  and  functions  that  belong  to  this  state;  but  it  does 
not  follow  that  because  such  corporations  are  intrusted  with  the 
«zercise  of  such  powers  and  functions,  they  are,  in  all  respects,  ele- 
vated to  the  dignity  of  sovereignty."  In  Coleman  v.  Thurmond,  56 
Tex.  520,  the  court  held  that  the  statute  of  limitations  would  not  run 
against  the  county  in  a  suit  relative  to  land  dedicated  to  a  county 
for  a  public  highway.  This  case  was,  however,  explained  in  Houston 
•etc.  By.  Go.  v.  Travis  Co.,  62  Tex.  16,  as  having  been  decided  on 
the  theory  ''that  it  was  the  state  at  large  that  held  the  actual,  real, 
beneficial  interest  in  streets,  as  public  hi^ways,  and  that  the  county, 
as  a  political  subdivision,  had  but  a  trusteeship  in  them  for  the  use 
«nd  benefit  of  the  state  at  large."  And  in  the  same  case,  the  court 
in  discussing  the  application  of  the  maxim  "Nullum  tempus  occurrit 
regi,"  said:  "The  principle  upon  which  the  extension  of  the  bene- 
fits of  the  maxim  is  made  seems  to  rest  upon  the  idea  that  the 
statute  will  not  run  where  the  sovereignty  is  substantially  interested 
in,  and  vested  with,  the  right  and  ownership  of  the  subject  matter 
in  litigation,  and  which  is  sought  to  be  subjected  to  the  operation 
of  the  statutes  of  limitation. '' 
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In  Coantj  of  St.  Charles  v.  Powell^  22  Mo.  525,  66  Am.  Dec.  637, 
the  county  sued  on  a  promissory  note  which  recited  that  it  was  given 
for  money  borrowed  from  the  road  and  canal  fund  of  the  county. 
The  court,  after  discussing  the  history  of  the  maxim,  the  subject  of 
thiB  note,  said:  "The  immunity,  f^owever,  it  seems  was  even  at  com- 
mon law  an  attribute  of  sovereignty  only,  and  did  not  belong  to  the 
municipal  corporations  or  other  local  authorities  established  to  man- 
age the  affairs  of  the  political  subdivisions  of  the  state.  It  was  so 
expressly  held  in  the  Lessee  of  the  City  of  Cincinnati  v.  Frst  Presby- 
terian Church,  8  Ohio,  309,  32  Am.  Dec.  718,  and  in  Armstrong  y. 
Dalton,  4  Dev.  (N.  C.)  569;  and  we  are  not  aware  of  any  case  to  the 
contrary.  In  Marion  County  y.  Moffett,  15  Mo.  604,  the  omission  of 
a  public  functionary  to  do  an  act  required  by  law  for  the  security 
of  the  public  interest,  was  not  allowed  to  operate  as  a  release  of  the 
security;  but  the  decision  had  nothing  to  do  with  the  application  of 
the  statute  of  limitations  to  eases  of  that  character.  The  money 
sued  here  for  belonged  to  the  county  and  not  to  the  state  at  large. 
It  was  vested  in  the  county  by  a  legislative  donation — ^impressed,  it 
is  true,  with  a  trust  for  local  improvements;  but  yet  it  belonged  ex- 
clusively to  the  county,  although  for  local  and  not  for  general  pur- 
poses.'' 

In  Hartman  v.  Hunter,  56  Ohio  St.  175,  46  N.  E.  577,  it  was  held 
that  a  civil  action  brought  by  the  treasurer  of  a  county  to  enforce 
assessments  for  the  construction  of  township  ditches  was  barred 
by  the  statutes  of  limitation.  It  was  oontonded,  in  argument,  that 
although  the  liability  was  within  the  terms  of  the  statute  of  limita- 
tion that  it  was  not  affected  on  account  of  the  public  character  of  the 
demand.  The  court  reviewed  the  earlier  Ohio  cases  on  the  subject 
and  then  said:  "All  attempts  to  extend  the  exemption  to  others  than 
the  general  and  state  governments  have  failed.  The  terms  of  the 
statute  except  none  from  its  operation  and  the  exemption  is  a  pre- 
rogative. Being  a  privilege  of  sovereignty,  as  in  England  it  is  the 
king's  plea,  so  here  it  is  the  plea  of  the  sovereign,  to  be  made  by 
it  or  in  its  behalf.  This  view  of  the  subject  does  not  admit  of 
further  question  in  this  state."  So,  also,  in  Perry  County  v.  Selma 
etc.  B.  Co.,  5ft  Ala.  569,  which  was  a  proceeding  for  the  recovery  of 
certain  taxes,  the  court,  though  holding  that  there  was  no  statute 
of  limitation  applicable  to  the  case  at  bar,  said:  "A  county  suing 
or  being  sued  is  not  exempt  from  the  operation  of  the  statutes  of 
limitation  which  cover  the  action  sought  to  be  enforced.  They  are 
not  privileged  from  suit,  under  the  principle  that  'time  does  not  run 
against  the  sovereign^.'  They  are  not  the  state.''  In  Board  of 
Commissioners  of  Wayne  Co.  v.  Helton,  79  Miss.  122,  29  South.  820, 
which  was  a  suit  to  recover  on  a  promissory  note  given  to  the  county 
for  money  borrowed  from  the  school  fund,  the  court  held  that  the 
constitutional  provision  of  1890,  providing  that  "statutes  of  limita- 
tions in  civil  causes  shall  not  run  against  the  state  or  any  subdivl- 
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don  or  mtmicipal  corporation  thereof/'  fftopped  the  running  of  tli« 
Btatnte  against  counties  on  pending  contracts  when  the  bar  was  not 
complete.  So,  also,  in  Ward  v.  Marion  Gonnty  (on  rehearing),  26 
Tex.  Giy.  861,  62  8.  W.  557,  63  8.  W.  155,  which  was  a  suit  upon 
a  tax  collector's  bond  for  sums  for  which  h«  issued  receipts  without 
receiving  monej  therefor,  the  court  held  that  his  acts  amounted  to 
a  misconduct  toward  which  the  bond  applied  and  that  limitations  had 
run  against  the  suit;  the  court  saying:  "The  statute  of  limitations 
runs  agaiust  counties,  except  wh«n  the  legislature  has  otherwise  pro- 
vided." The  statute  of  limitations  was  also  applied  in  Board  of 
Commissioners  v.  Van  Slyck,  52  Kan.  622,  35  Pae.  299,  to  a  suit  upon 
the  official  bond  of  a  county  clerk  for  unaccounted  fees.  In  San 
Tiuis  Obispo  Co.  v.  King,  69  Cal.  531,  11  Pac.  178,  which  was  an  ac- 
tion to  recover  fees  collected  and  received  by  the  defendant  as 
county  recorder,  the  court  did  not  seem  to  question  the  appUcation 
of  the  statute  of  limitation  under  proper  circumstances,  but  seemed 
to  base  its  decision  upon  the  fact  that  no  demand  had  been  made  for 
the  fees.  It  said:  "As  the  defendant  received  the  moneys  collected 
by  him  and  held  the  same  in  trust  for  the  county,  the  action  is  not 
barred.  No  demand  was  made  until  the  day  before  suit."  In 
County  of  8an  Luis  Obispo  y.  Piimum,  lOg  Cal.  567,  41  Pac.  447,  the 
action  was  on  the  bond  of  the  county  auditor  to  recover  license  taxes 
received  by  him,  which  were  not  turned  over  to  the  county  treasurer. 
The  court  held  that  he  did  not  receive  the  money  in  his  official 
capacity,  and  hence,  that  there  was  no  liability  on  the  bond  and  that 
an  action  to  recover  for  money  had  and  received  was  barred  by  the 
statute.  It  seems  that  the  statutes  of  limitation  have  been  ex- 
pressly extended  to  cases  of  the  sort  just  cited. 

The  principal  case  seems  to  be  based  upon  the  ground  that  the 
statutes  of  limitations  of  Idaho  are  expressly  made  applicable  to 
the  state  and  that  they  are  therefore  applicable  to  the  counties  of 
the  state.  It  seems  to  us  that  there  might  be  some  circumstances 
under  which  a  statute  of  limitation,  though  made  to  apply  to  a 
county  as  to  matters  of  mere  private  right  or  contractual  obliga- 
tions would  not  be  applicable  where  the  subject  matter  of  the  liti- 
gation was  in  respect  to  public  rights  or  as  to  property  held  by 
the  county  in  trust  for  the  public  good.  The  distinctions  which 
are  drawn  by  the  courts  in  matters  of  that  kind  will  be  treated 
later  on  in  this  note. 

B.  School  Boards  and  Districts.— In  State  y.  School  District,  SO 
Neb.  520,  27  Am.  St  Bep.  420^  46  N.  W.  613,  which  was  a  pro- 
ceeding by  mandamus  to  compel  a  county  school  board  to  report  the 
indebtedness  of  the  school  district  and  the  rate  and  amount  of  taxes 
required  to  pay  the  same,  the  court  held  that  the  proceeding  was 
barred  by  the  statute  of  limitations.  In  making  its  ruling  the 
court  said:  "In  the  case  of  May  v.  School  District,  22  Neb.  205,  3 
Am.   St.  Bep.   266,  34  N.  W.  377^  this  rule  was  maintained.     The 
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plaintiil  mied  on  s  wamat  for  MTentj-five  dollars,  dated  Saptevf 
bar  9,  1879,  payable  eighteen  months  after  date.  More  than  five 
years  had  elapsed  after  the  maturity  of  the  warrant  before  suit  wai 
commenced.  The  statute  of  limitations  was  applied,  and  it  was 
held  that  the  maxim,  'LapJM  of  time  is  no  bar  to  the  rights  of 
the  soTcreign/  applies  only  to  a  sovereign  state,  and  not  to  muni- 
cipal corporations  deriving  their  powers  from  the  state,  although 
their  powers,  in  a  limited  sense,  are  governmental;  and  thus  it 
appears  that  the  statute  runs  for  and  against  cities,  towns,  and 
school  districts  in  the  same  manner  that  it  does  for  and  against 
individuals.  Arguments  need  not  be  prolonged  in  support  of  this 
proposition.  It  has  been  considered  and  settled";  citing  City  of 
Cincinnati  v.  Evans,  5  Ohio  St.  594;  City  of  Cincinnati  v.  First 
Presbyterian  Church,  8  Ohio,  298,  82  Am.  Bee.  718;  Lane  v.  Ken- 
nedy, 13  Ohio  St.  42;  St.  Charles  Tp.  School  Directors  v.  Ooerges, 
50  Mo.  194;  Kennebunkport  v.  Smith,  22  Me.  446;  Clements  v.  An- 
derson, 46  Miss.  581;  Evans  v.  Erie  County,  66  Pa.  St  225;  Si. 
Charles  County  v.  Powell,  22  Mo.  525,  66  Am.  Dec.  637;  Callaway 
County  V.  Nolley,  81  Mo.  893;  Abemathy  v.  Dennis,  49  Mo.  469; 
Pimental  v.  San  Francisco,  21  CaL  351;  Clark  v.  Iowa  City,  20  Wall. 
583;  De  Cordova  v.  Galveston,  4  Tex.  470;  Underhill  v.  Trustees 
etc.,  17  CaL  172;  Baker  v.  Johnson  County,  33  Iowa,  151;  2  Dillon 
on  Municipal  Corporations,  see.  668.  The  status  of  school  districts 
as  state  or  municipal  organizations  was  discussed  in  Attorney  Gen- 
eral V.  Lowrey,  131  Mich.  639,  92  N.  W.  289,  in  both  the  majority 
and  dissenting  opinions. 

4.  Mmiiolpal  Oorporatioiis. — ^The  authorities  do  not  seem  to  be 
harmonious  on  the  question  whether  municipal  corporations  are  af- 
fected by  statates  of  limitations  under  all  circumstances.  Of  course, 
the  matter  is  regulated  by  statute  to  a  large  extent.  The  courts 
often  say,  in  a  general  way,  that  statutes  of  limitations  run  against 
municipal  corporations  in  the  same  manner  as  against  individuals: 
City  of  Alton  v.  Illinois  etc.  Co.,  12  HI.  38,  52  Am.  Dec.  479;  City 
of  Pella  V.  Scholte,  24  Iowa,  283,  95  Am.  Dec.  729;  Clements  v. 
Anderson,  46  Miss.  581;  St.  Charles  Tp.  School  Directors  v.  Goerges, 
50  Mou  196;  E[night  v.  Heaton,  22  Yt.  480.  Other  courts  draw  a 
distinction  and  state  that  statutes  of  limitations  run  against  muni- 
cipal corporations  except  as  to  property  devoted  to  a  public  use 
or  held  upon  a  public  trust,  and  except  as  to  contracts  of  a  public 
nature:  City  of  Ft.  Smith  v.  McKibben,  41  Ark.  49,  48  Am.  Bep. 
19;  Logan  County  v.  City  of  Lincoln,  81  HL  168;  Bedford  v.  Wil- 
lard,  133  Ind.  562,  36  Am.  St.  Bep.  563,  33  N.  E.  368;  Balston  v. 
Weston,  46  W.  Ya.  544,  76  Am.  St.  Bep.  834,  33  S.  E.  326.  But  this 
distinction  has  also  been  repudiated  as  unsound:  See  City  of  Cin- 
cinnati ▼.  First  Presbyterian  Church,  8  Ohio,  298,  32  Am.  Dec.  718. 
The  rule  and  reasons  for  the  rule  as  to  a  distinction  where  the  liti- 
gatiom  involves  rights  of  the  whole  public,  and  where  the  Utigation 
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iayolyes  merely  mnnieipsl  rights  will  be  eonaidered  more  fully  in  m 
■ubsequent  eection. 

6.  Foreign  Goyemments. — ^We  have  obsenred  only  one  ease  in 
which  the  application  of  the  maxim  to  a  foreign  government  suing 
as  plaintiff  in  an  American  court  was  urged.  Although  the  court 
refused  to  grive  a  decision  as  to  whether  the  foreign  goyemment 
could  avail  itself  of  the  maxim,  still  the  case  is  interesting  as 
showing,  at  least,  a  dictum  upon  the  subject.  In  French  Republic 
▼.  Saratoga  Vichy  Spring  Co.,  191  XT.  S.  427,  24  Sup.  Ct.  Bep.  145, 
the  French  republic  as  owner  and  a  private  corporation  of  France, 
as  the  lessee  of  the  springs  of  Vichy,  France,  brought  suit  against 
the  Saratoga  company  for  an  alleged  unlawful  use  of  the  word 
"Vichy"  in  describing  defendant's  mineral  waters,  the  plaintiffs 
claiming  an  exclusive  right  to  the  use  of  the  word.  The  United 
States  supreme  court  in  discussing  the  case  said:  ''It  is  said,  however, 
that  the  doctrine  of  laches  has  no  application  to  the  neglect  of  the 
government  to  pursue  trespassers  upon  its  rights,  and  that  the  French 
republic  is  entitled  to  the  benefit  of  that  rule.  It  is  at  least  open 
to  doubt  whether  the  maxim  'nullum  tempus,'  applicable  to  our 
own  government,  can  be  invoked  in  behalf  of  a  foreign  government 
suing  in  our  courts.  The  doctrine  is  one  of  public  policy,  and  is 
based  upon  the  assumption  that  the  officers  of  the  government  may 
be  so  busily  engaged  in  the  ordinary  affairs  of  state  as  to  neglect 
a  vindication  of  its  interests  in  the  courts.  Whether  this  exemption 
can  be  set  up  by  a  foreign  government  in  the  prosecution  of  suits 
against  our  own  citizens — ^in  other  words,  whether  the  latter  are 
not  entitled  to  the  benefit  of  the  ordinary  defenses  at  law,  is  a 
question  which  does  not  necessarily  arise  in  this  ease,  and  as  to 
which  we  are  not  called  upon  to  express  an  opinion. 

"However,  this  may  be,  it  is  clear  that  the  rule  of  nullum  tempus 
cannot  be  invoked  in  this  case.  While  the  French  republic  is 
nominally  the  plaintiff,  its  interest  in  the  litigation  is  little,  if 
anything,  more  than  nominal.''  The  court  then  showed  that  the 
French  republic  had  leased  the  springs  over  fifty  years  ago  and 
that  the  lease  would  not  expire  for  thirty  years  to  come,  and  then 
continuing  the  court  said:  "In  such  cases,  either  where  the  gov- 
ernment is  suing  for  the  use  and  benefit  of  an  individual,  or  for 
the  prosecution  of  a  private  and  proprietary,  instead  of  a  public 
or  governmental  right,  it  is  clear  that  it  is  not  entitled  to  the  ex- 
emption of  nullum  tempus,  and  that  the  ordinary  rule  of  laches 
applies  in  full  force";  citing  numerous  authorities. 

b.    What  Public  Bodies  Bepresent  the  Sovereignty. 
1.    What  is  Meant  by  SOTsreignty. — Sovereignty  has  been  defined 
as  that  public  authority  which  commands  in  civil  society,  and  or- 
ders and  directs  what  each  citizen  is  to  perform  to  obtain  the  end 
af  its  institution:  Chancely  y.  Bailey,  37  Ga.  632,  95  Am.  Dec  850» 
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citing  Tattel  as  its  authority.    In  the  Oeorgia  case,  just  cited,  it 
'vras  said,  in  discuBsing  the  sovereign  powers  of  the   federal   and 
state   goyemments,  that:    "The  several   states  hj  their   voluntary 
executed  compact  expressly  stipulated  that  the  federal  government 
frhich  they  created,  its  officers  and  agents,  should  exercise  certain 
emnmerated  attributes  of  sovereignty  in  their  joint  names,  and  sol- 
emnly  stipulated  that  they  would  not,  either  expressly  or  by  neces- 
sary  implication.    The  powers  granted   to  the   federal   government 
by  the  states,  as  expressed  in  the  constitution  were  intended  to  be 
a    consolidation  of  power  in  that  government,-  to  that  extent,  in- 
tended to  vest  in  that  government  the  supreme,  irresistible,  absolute, 
vncontToIled    authority    over    the    people    of    the  respective  states, 
so  as  to  act  efficiently  and  directly  upon  them  as  individuals,  and 
as   a  unit  in  the  execution  of  those  granted  powers.    It  must  be 
conceded,  therefore,  that  the  federal  government,  to  the  extent  of 
the  ipofwerp  granted  to  it  by  the  states  in  the  constitution,  is,  in  the 
laagnage  of  Washington,  a  consolidated  government,  and  that  the 
primary  object  was  a  eonsolidation  of  the  Union,  at  least  to  that 
extent:    See   Washingrton's   Letter   Transmitting    the    Federal    Con- 
stitution to  the  Continental  Crongress.     The  powers  not  granted  to 
the  government  of  the  United  States  by  the  constitution,  nor  pro- 
hibited by  it  to  the  states,  are  expressly  reserved  to  the  states,  or 
to  the  people  thereof;  and  a  state,  in  the  language  of  the  supreme 
eoort    in    the    case    of    City  of  New  York  v.  Miln,  11  Pet.  139,  9 
Li.  ed.  648,  has  the  same  undeniable  and  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial  jurisdiction  as  any  for- 
eign nation,  where  that  jurisdiction  is  not  surrendered  or  restrained 
by  the  constitution  of  the  United  States.    Thus,  it  is  apparent  that 
whatever  powers  were  granted  by  the  voluntary  executed  compact 
of  the  sovereign  states  to  the  federal  government,  to  be  exercised 
in  their  joint  names  for  the  preservation  and  consolidation  of  the 
Union  as  therein  expressed,  binding  upon  them  to  that  extent  and 
no  more.    'In  England,  the  sovereign  power,  quoad  hoc,  is  vested 
in  the  person    of   the  king.    Whatever    contracts,  therefore,  he    en- 
gages in,  no  other  person  in  the  kingdom  can  legally  resist  or  an- 
nul':   Blackstone's    Commentaries,    257.    The    sovereign    power    of 
the  state  of  Georgia  at  the  time  of  the  adoption  and  ratification 
of  the  federal  constitution  was  vested  in  the  people  of  the  state 
as  a  distinct  and  separate  political  organization.    Whatever,  there- 
fore, they  in  their  sovereign  capacity  voluntarily  bound  themselves 
to  do  or  not  to  do  by  the  terms  and  stipulations  contained  in  the 
constitution  of  the  United  States,  they  could  not  afterward  legally 
delay,  resist  or  annul  by  separate  state  secession  from  the  Union. 
They  were  inviolably  bound  in  law  by  their  solemn  executed  com- 
pact; for  we  have  already  shown  that  their  declared  object  was  to 
form  a   more  perfect  union  of  the  states,  which  union  was  then 
already  declared  to  bs  perpetual" 


Digitized  by  VjOOQ IC 


160  American  State  Reports^  Vol.  101.        [Idaho^ 

In  an  early  case  in  Maryland  (Booth  ete.  ▼.  United  States,  11  Gill  A 
J.  377),  the  court  in  discussing  whether  the  statute  of  limitations 
of  the  state  applied  to  the  United  States,  said:  "All  bonds,  etc«, 
taken  in  the  name  of  the  king,  etc.,  are  expressly  excepted;  and 
the  state  succeeding  to  the  rights  of  sovereignty,  stood,  at  the 
Declaration  of  Independence,  in  the  place  of  the  king,  and  being 
thus  expressly  excepted,  when  she  surrendered  certain  powers  of  sov- 
ereignty to  the  United  States,  the  exception  must  be  considered  as 
applying  to  such  newly  created  government,  thus  clothed  with  por- 
tions of  her  sovereign  power.  To  all  claims  springing  out  of  the 
exercise  of  every  sovereign  power  by  the  state,  and  which  were 
due  to  the  state,  by  express  legislation,  the  doctrine  of  nullum 
tempus,  etc.,  was  applied,  and  when  portions  of  this  sovereign  power 
have  been  conferred  upon  another  government,  and  claims  spring 
out  of  the  legitimate  exercise  of  such  powers,  such  newly  created 
government,  to  the  extent  of  the  granted  power,  must  and  ought  to 
be  considered  as  standing  in  the  place  and  stead  of  the  state  so 
granting  them;  and  if  the  state  would  have  been  excepted  from 
the  operation  of  the  statute,  upon  all  claims  she  might  have,  from 
the  exercise  of  any  power  which  now  has  been  granted  away,  the 
United  States,  in  the  exercise,  of  them,  is  but  the  substitute  of  the 
state,  and  is  entitled  to  the  benefit  of  the  exception  likewise.  This 
interpretation  of  the  act  does  not  enlarge  the  exception,  for  it 
is,  as  before,  confined  to  the  sovereign  power,  which  is  now  by  our 
constitutions  parceled  out  to  two  governments." 

In  Balston  v.  Weston,  46  W.  Va.  544,  76  Am.  St.  Bep.  834,  33 
8.  E.  326,  which  is  probably  one  of  the  latest  cases  dealing  ex* 
haustively  with' this  particular  subject,  the  court  said:  "The  word 
^ state'  is  generally  used  to  denote  three  different  things,  and  often 
without  discrimination:  1.  The  territory  within  its  jurisdiction;  2. 
The  government  or  governmental  agencies  appointed  to  carry  out 
the  will  of  the  people;  and  3.  The  people  in  their  sovereign  capacity. 
The  state  is  not  the  sovereign  in  this  country.  The  people  who 
make  it  are  sovereign,  and  all  its  officers  are  but  their  servants. 
So  statutes  of  limitations,  which  are  made  to  apply  to  the  state, 
do  not  apply  to  the  people  or  their  public  rights.  But  they  only 
apply  to  the  state  in  the  same  cases  that  they  apply  to  individuals. 
The  entry  upon  or  recovery  of  lands  held  for  sale,  suits  on  bonds, 
contracts,  evidences  of  debt,  or  for  torts — all  these,  though  the  state 
is  a  party,  are  subject  to  bar.  As  to  all  such  things  there  is  no 
reason  why  the  state  should  have  any  longer  time  than  an  in- 
dividual. Such  is  not  the  case  with  the  right  of  taxation,  the  right 
of  eminent  domain,  the  right  to  use  the  public  highways,  and  other 
rights,  which  pertain  only  to  the  sovereignty  of  the  people.  None 
of  these  can  ever  be  lost  by  the  negligence  of  the  public  servants, 
who  have  no  power  of  disposal  over  them  in  any  way,  except  ac- 
eording  to  the  express  will  of  the  people.    It  would  be  a  strange 
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thin^  for  an  indiTidual  to  plead  the  statute  in  bar  of  the  right 
of  eminent  domain,  which  is  said  to  be  the  right  of  the  people  to 
take  private  property  for  public  use.  The  right  to  keep  it  for 
pnblie  nse  should  be  as  extensive  as  the  light  to  take  it;  for  one 
would  be  useless  without  the  other.  The  former  is  said  to  be  an 
attribute  of  soTereignty,  and  why  not  the  latter?"  And  then  con- 
tinuing the  court  further  said:  ''In  all.  cases  where  the  sovereign 
rights  of  the  state  are  referred  to,  the  state  is  spoken  of  as  repre- 
sentative of  the  people,  and  not  of  the  territory  or  the  govern* 
ment,  or  its  agencies.  The  state,  in  its  government  capacity,  has 
no  right  to  alien,  or  authorize  the  alienation  of,  the  public  high- 
ways, except  for  the  publie  good;  but  it  may  provide  subagencies  to 
control,  make,  repair  and  otherwise  exercise  complete  supervision 
over  soeh  highways,  and  make  such  agencies  responsible  for  the 
good  condition  thereof,  through  their  gervants."  And  later  in  the 
opinion  in  answering  the  arguments  of  the  trial  judge,  the  court 
said:  "Judge  Johnson  invests  the  state  with  sovereignty  which 
belongs  alone  to  the  people,  and  of  which  the  state  is  the  mere 
tmatee,  except  when  the  word  is  used  in  a  broad  sense,  to  designate 
the  people,  and  not  governmental  agencies.  The  people  have  the  power 
to  impose  the  duty  of  protecting  their  sovereigpi  rights  on  any  pub- 
lie  agency  or  individual  officer  Or  person  they  may  see  fit  and  proper, 
and  the  fact  that  they  do  impose  such  duty  on  trustees  or  agents 
cannot  possibly  destroy  such  rights  without  their  consent.  And  it 
is  the  duty  of  every  man,  woman  and  child  in  this  state  who  enjoys 
the  protection  of  the  laws  of  the  land,  including  the  use  of  its  high- 
ways, to  aid  in  preserving  such  public  sovereign  rights  intact,  in- 
stead of  seeking  to  overthrow  and  destroy  them.  The  king  of  Eng- 
land intrusted  his  highways  to  supervisors  and  local  authorities, 
yet  it  never  entered  even  the  imagination  of  his  subjects  that  by 
reason  thereof  they  could  acquire  rights  against  him  in  his  high- 
ways by  means  of  nuisances  maintained  therein  for  any  length  of 
time.  The  people  of  this  country  succeeded  to  all  his  rights,  and 
more  than  he  are  compelled  to  transact  their  business  through  local 
agencies,  and  there  is  no  more  reason  that  they,  by  so  doing,  should 
lose  their  rights  than  he.  Their  sovereignty  is  far  more  pervading 
than  hisi,  for  it  has  representation  of  pure  blood  in  every  house- 
hold throughout  the  length  and  breadth  of  their  domain.  The  over- 
sight in  the  learned  judge's  opinion,  and  the  numerous  decisions 
on  which  he  places  his  reliance,  is  his  failure  to  distinguish  the 
municipality  in  its  private,  ministerial  and  local  governmental  capa- 
cities from  the  municipality  in  its  higher  governmental  as  the  agent 
of  the  public,  charged  with  the  duty  of  preserving  the  sovereign 
rights  of  the  people." 

2.    Btatns  of  Governmental  Bodies  as  Bepresentfng    the    Sover- 
eignty^— ^From  the  preceding  section,  it  appears  to  us  that  the  United 
States  and  the  state  ordinarily  represent  the  sovereignty,  at  least, 
Am.  fit.  Rep.  Vol.  101—11 
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when  exercising  the  attributes  of  sovereignty,  but  it  does  not  seen 
to  us  that  it  neeessarily  follows  that  all  acts  by  the  United  States 
or  the  state  are  sovereign  in  character. 

In  Carr  ▼.  State,  127  Ind.  204,  22  Am.  St.  Bep.  624,  26  N.  K. 
778,  11  L.  B.  A.  370,  which  was  a  suit  over  a  certificate  of  indebt- 
edness issued  by  the  state,  the  court  said:  "As  there  is  a  perfect 
contract,  the  state  is  bound  to  perform  it  according  to  its  legal 
tenor  and  effect,  and  to  redeem  the  pledge  it  has  declared  to  be 
irrevocable.  In  entering  into  the  contract  it  laid  aside  its  attri- 
butes as  a  sovereign,  and  bound  itself,  substantially,  as  one  of  its 
citizens  does  when  he  enters  into  a  contract.  Its  contracts  are  in- 
terpreted as  the  contracts  of  individuals  are,  and  the  law  which 
measures  individual  rights  and  responsibilities  measures,  with  few 
exceptions,  those  of  a  state,  whenever  it  enters  into  an  ordinary  busi- 
ness contract:  Hartman  v.  Greenhow,  102  U.  S.  672,  26  L.  ed.  271; 
Poindexter  ▼.  Greenhow,  114  U.  S.  270,  5  Sup.  Gt.  Bep.  903,  962,  29 
L.  ed.  185;  Keith  y.  Clark,  97  U.  Q.  454,  24  L.  ed.  1071;  Murray  v. 
Charleston,  99  XT.  S.  432,  24  L.  ed.  760;  Gray  v.  State,  72  Ind.  567; 
State  V.  Cardoza,  8  S.  C.  71,  28  Am.  Bep.  275;  People  v.  Canal  Com- 
missioners, 5  Denio,  401;  Georgia  etc.  Co.  v.  Nelms,  71  Gku  301; 
Lowry  y,  Francis,  2  Yerg.  534;  Grogan  v.  San  Francisco,  18  CaL 
590.  The  principle  that  a  state,  in  entering  into  a  contract,  binds 
itself  substantially  as  an  individual  does  under  similar  circum- 
stances necessarily  carries  with  it  the  inseparable  and  subsidiary 
rule  that  it  abrogates  the  power  to  annul  or  impair  its  own  con- 
tract." 

The  status  of  counties  was  discussed  in  a  previous  section;  henes 
we  will  not  add  much  to  what  was  there  said  in  regard  to  thesL. 
The  exact  status  of  counties  does  not  appear  to  be  absolutely  ea- 
tablished.  In  Commonwealth  v.  Brice,  22  Pa.  St.  211,  60  Am.  Dee. 
79,  it  was  said:  "The  fact  that  a  county  has  certain  rights  recog- 
nized in  law  as  its  own  does  not  sever  it  as  a  body  from  the  state; 
but  only  distinguishes  it  in  the  state,  and  as  a  part  of  it,  an4 
allows  local  officers  to  enforce,  in  the  name  of  the  county,  certain 
rights  and  duties  which  otherwise  would  have  had  to  be  enforced 
in  the  name  of  the  state.  The  institution  of  local  divisions  is  merely 
a  means  of  government,  and  counties  and  their  officers  are  but  parts 
of  the  machinery  that  constitute  the  public  system.  This  form  of 
administration  is  no  more  a  division  of  the  government  than  ia  the 
allotment  of  particular  localities,  or  particular  functions,  to  whnt 
are  usually  called  state  officers."  In  Fry  v.  County  of  Albemarle, 
86  Va.  195,  19  Am.  St.  Bep.  879,  9  S.  £.  1004,  the  court  in  dis- 
cussing the  difference  between  counties  and  municipal  corporationi^ 
said:  "As  was  said  by  a  learned  judge  in  a  case  not  now  modem: 
'Counties  are  at  most  but  local  organizations,  which  for  the  pur- 
poses of  civil  administration  are  invested  with  a  few  functions,  char- 
act  eristie    of    a    corporate    existence.     They    are   local  subdivisioni 
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of  a  state,  ereated  by  the  eoyereign  power  of  the  state,  of  its  own 
■overeign  will,  without  the  particular  solieitation,  consent,  or  eon- 
current  action  of  the  people  who  inhabit  them':  Hamilton  County 
▼.  Highels,  7  Ohio  St.  109. 

''A  municipal  corporation  proper  is  ereated  mainly  for  the  in- 
teresty  advantage,  and  convenience  of  its  locality  and  its  people. 
A  eounty  organization  is  created  almost  exclusively  with  a  view 
to  the  policy  of  the  state  at  large,  for  purposes  of  political  or- 
ganization, and  civil  administration  in  matters  of  finance,  of  edu- 
eation,  of  provision  for  the  poor,  of  military  organization,  of  the 
meana  of  travel,  and  of  transport,  and  especially  for  the  general 
administration  of  justice.  With  scarcely  an  exception,  all  the  pow- 
en  and  functions  of  the  county  organization  have  a  direct  and  ex- 
clusive reference  to  the  general  policy  of  the  state,  and  are  in 
fact  but  a  branch  of  the  general  administration  of  that  policy. '^ 

Substantially  the  same  characterization  was  made  of  parishes, 
which  eorresponds  to  counties,  in  West  Carroll  v.  Oaddis,  34  La. 
Ann.  928,  the  language  of  which  was  quoted  and  adopted  in  Jeffer- 
son County  ▼.  Grafton,  74  Miss.  485,  60  Am.  St.  Bep.  516,  21  South. 
247,  86  Lw  B.  A.  798.  In  Bell  ▼.  Commissioners,  127  N.  C.  91,  37 
8.  E.  136,  it  was  held  that  counties  are  not,  in  a  strictly  legal 
sense,  municipal  corporations,  like  cities  and  towns,  but  that  they 
are  rather  instrumentalities  of  government,  and  are  given  corpo- 
rate powers  for  the  execution  of  their  purpose. 

As  bearing  upon  the  general  nature  of  counties,  see,  also.  People 
▼.  HcFadden,  81  Cal  489,  15  Am.  St.  Bep.  66,  22  Pac.  851;  Louis- 
ville etc.  B.  Co.  V.  County  Court,  1  Sneed,  637,  62  Am.  Dec.  424; 
Coles  V.  County  of  Madison,  Breese  (HlOi  ^^^r  ^^  ^^'  ^®^*  ^^^» 
County  of  Chester  y.  Brewer,  117  Pa.  St.  647,  2  Am.  St.  Bep.  718, 

12  AtL  677;  monographic  note  to  Leake  v.  Lacey,  51  Am.  St.  Bep. 
119. 

In  Adams  v.  Illinois  Central  B.  Co.,  71  Miss.  752,  15  South.  640, 
it  was  held  that  the  Yazoo-Mississippi  Delta  Levee  District,  created 
by  statute  and  recognized  by  the  constitution,  was  a  subdivision 
of  the  state  against  which  the  general  statutes  of  limitation  did 
not  run.    In  McClanahan  t.  Western  Lunatic  Asylum,  88  Ya.  466, 

13  S.  £.  977,  the  statute  of  limitations  was  set  up-  against  a  claim 
by  a  public  asylum  for  board  of  an  inmate  and  the  asylum  con- 
tended that  the  maxim  ''Nullum  tempus  occurrit  regi''  applied  as 
to  its  transactions.  The  court,  in  holding  that  limitations  applied, 
said:  "We  are  of  opinion  that  this  contention  is  not  sound,  and 
that  the  error  assigned  is  well  taken.  The  Western  Lunatic  Asy- 
lum is  a  corporation — an  organized  legal  entity — a  personalty  in 
law  with  power  to  sue  and  be  sued,  to  plead  and  to  be  impleaded; 
and  being  endowed  with  this  capacity,  it  is  thereby  entitled 
Is  ^*^   amenable  to  all  legal   defenses  which  pertain  to  privats 
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p«won8.  In  the  ease  of  the  Bank  of  the  United  States  ▼.  Planters ' 
Bank  of  Georgia,  9  Wheat.  904,  6  Lw  ed.  244,  MarshaU,  a  J., 
says:  'The  state  does  not,  by  beeoming  a  corporation,  identify 
itself  with  the  corporation.  The  Planters'  Bank  of  Oeorgia  is  not 
the  state  of  Georgia,  although  the  state  holds  an  interest  in  it. 
....  The  state  of  Georgia^  by  giving  to  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign  character, 
so  far  as  respects  the  transactions  of  the  bank,  and  waives  all  the 
privileges  of  that  character.  As  a  member  of  a  corporation,  a  gov- 
ernment never  exercises  its  sovereignty.  It  acts  merely  as  a  cor- 
porator and  exercises  no  other  power  in  the  management  of  the 
corporation  than  one  expressly  given  by  the  incorporating  act.' 
'So  with  respect  to  the  Bank  of  the  United  States.  Suits  brought 
by  or  against  it  are  not  understood  to  be  brought  by  or  against  the 
United  States'  ":  See,  also,  Osbom  v.  Bank  of  United  States,  9 
Wheat.  738,  6  Lw  ed.  204,  and  Western  Lunatic  Asylum  t.  Miller, 
29  W.  Va.  326,  «  Am,  St.  Eep.  644,  1  S.  E.  740. 

e.    Eiafect  of  Statatas  Bzpreaflly  Avplylng  IdmitatioBi. 

1.  Necessity  for  Soyereign  to  be  Expressly  Named. — In  United 
States  V.  Nashville  etc.  By.,  118  U.  a  120,  6  Sup.  Ct.  Bep.  106,  30 
L.  ed.  81,  it  was  held  "that  the  United  States  asserting  rights  vested 
in  them  as  a  sovereign  government  are  not  bound  by  any  statute 
of  limitations  unless  Congress  has  clearly  manifested  its  intention 
that  they  should  be  so  bound":  See,  also.  United  States  v.  Hoar, 
2  Mason,  311,  Fed.  Cas.  No.  15^373;  United  States  y.  Backus,  6 
McLean,  443,  Fed.  Cas.  No.  14,491;  San  Francisco  Savings  Union 
V.  Irwin,  28  Fed.  708;  Booth  etc.  y.  United  States,  11  Gill  &  J.  373, 
to  the  same  effect. 

And  in  United  States  v.  Thompson,  98  U.  S.  488,  25  L.  ed.  194, 
the  court,  in  holding  that  the  United  States  is  not  bound  by  a 
.state  statute  of  limitation,  said:  "This  case  turns  upon  a  statute 
of  the  state  of  Minnesota,  which  bars  actions  ex  contractu,  like 
this,  within  a  specified  time,  and  the  same  limitation  is  applied 
by  statute  to  the  state.  The  United  States  are  not  named  in  i^* 
The  court  below  held  that  the  statute  applied  to  the  United  States, 
and  rendered  judgment  against  them. 

"There  is  no  opinion  in  the  record,  and  we  are  at  a  loss  to 
Imagine  the  reasoning  by  which  the  result  was  reached.  The  federal 
courts  have  been  in  existence  nearly  a  century.  The  reports  of 
their  decisions  are  numerous.  They  involve  a  great  variety  of  ques- 
tions and  the  fruit  of  much  learned  research.  We  have  been  able 
to  find  but  two  cases  in  the  lower  federal  courts  in  which  it  appears 
the  question  was  raised.  They  are  United  Ststes  v.  Hoar,  2  Mason, 
811,  Fed.  Cas.  No.  15,373,  and  United  States  v.  Williams,  5  Me- 
Lean,   133,   Fed.   Cas.   No.   16,721.    In   both,   it  was  held,   without 
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the  intimation  of  s  donbt,  that  a  ftate  statute  cannot  bar  the 
United  States.  The  same  doetrine  has  been  sereral  times  laid  down 
hj  this  eonrt;  bnt  it  seems  always  to  have  been  taken  for  granted, 
and  in  no  instance  to  have  been  disenssed  either  by  counsel  or 
the  eonrt:  tJnited  States  r.  Buford,  3  Pet.  12,  7  L.  ed.  585;  Lindsey 
▼•  Miller's  Lessee,  0  Pet.  666,  8  L.  ed.  588,-  Gibson  v.  Chouteau,  13 
WalL  92,  20  L.  ed.  534. 

''T%i8  state  of  things  indicates  a  general  conviction  throughout 
the  eonntry  that  there  is  no  foundation  for  a  different  proposition. 
There  are  also  adjudications  in  the  state  reports  upon  the  subject  but 
they  eoneur  with  those  to  which  we  have  referred.  Among  the  earli- 
est of  them  is  Stoughton  t.  Baker,  4  Mass.  522,  3  Am.  Dec.  236.  In 
that  ease  Chief  Justice  Parsons  said:  'No  laches  can  be  imputed  to 
the  government,  and  against  it  no  time  runs  so  as  to  bar  its  rights. ' 
The  examination  of  the  subject  by  Judge  Story  in  TJnited  States  ▼. 
Hoar,  2  Mason,  311,  Ped.  Cas.  Ko.  15,373,  is  a  fuller  one  than  we  have 
found  anywhere  else.  He  and  Parsons  are  in  accord.  So  far  as  we 
are  adrised  the  case  before  us  stands  alone  in  American  jurispru- 
dence. It  eertainly  has  no  precedent  in  the  reported  adjudications  of 
the  federal  courts."  And  continuing  the  court  said:  "The  only  ar- 
gument suggested  by  the  learned  counsel  for  the  defendants  in  er- 
ror is  that  the  judiciary  act  of  1789,  re-enacted  in  the  late  revision 
of  the  statutes,  declares  'that  the  laws  of  the  several  states,  ex- 
cept where  the  constitution  and  treaties  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in  cases 
where  they  apply.'  It  is  insisted  that  the  case  in  hand  is  within 
this  statute.    To  this  there  are  several  answers. 

"The  United  States  not  being  named  in  the  statute  of  Minne- 
eota,  are  not  within  its  provisions.  It  does  not  and  cannot  'apply' 
to  them.  If  it  did,  it  would  be  beyond  the  power  of  the  state 
to  pass  it,  a  gross  usurpation,  and  void.  It  is  net  to  be  presumed 
that  such  was  the  intention  of  the  state  legislature  in  passing  the 
aet,  aa  it  eertainly  was  not  of  Congress  in  enacting  the  la-^*  ef 
1789:  United  States  v.  Hoar,  2  Mason,  311,  Fed.  Cas.  No.  15,373; 
Field  V.  United  States,  9  Pet.  182,  9  L.  ed.  94.  The  federal  courts 
are  instruments  competently  created  by  the  nation  for  national  pur- 
poses. The  states  can  exercise  no  power  over  them  or  their  pro- 
ceedings except  so  far  as  Congress  shall  allow.  This  subject  was 
considered  in  Farmers'  etc  Bank  v.  Bearing,  91  U.  S.  29,  23 
L.  ed.  196,  and  we  need  not  pursue  it  further  upon  this  occasion": 
See,  also,  United  States  v.  Spiel,  8  Fed.  143,  3  McCrary,  107;  United 
States  V.  Belknap,  73  Fed.  19,  to  the  same  effect.  But  also  see  Stan- 
ley  ▼.  Schwalby,  147  U.  &  508,  18  Sup.  Ct.  Bep.  418,  87  L.  ed. 
259,  to  the  effect  that  the  United  States  may  avail  itself  of  the 
benefits  of  a  state  statute  of  limitation  as  a  defense. 


Digitized  by  VjOOQ IC 


166  American  State  Reports^  Vol.  101.        [Idaho, 

It  seems  to  be  universally  held  that  statutes  of  limitation  do  not 
run  against  the  state  unless  the  state  is  expressly  named  in  the 
statute,  as  being  included  amongst  those  against  whom  it  is  to 
operate:  Ware  v.  Greene,  37  Ala.  494;  Swann  v.  Lindsey,  70  Ala.  507; 
Madison  County  v.  Bartlett,  1  Scam.  (IlL)  70;  State  v.  School 
District,  34  Kan.  237,  8  Pac.  208;  Hardin  ▼.  Taylor,  4  T.  B.  Mon. 
516;  Booth  etc.  y.  United  Stotes,  11  Oill  &  J.  373;  Parks  ▼.  State, 
7  Mo.  194;  People  v.  Gilbert,  18  Johns.  227;  People  v.  Herkimer, 
4  Cow.  345,  15  Am.  Dec.  379;  Commonwealth  ▼.  Johnson,  6  Pa. 
136;  Harlock  v.  Jackson,  3  Brev.  (S.  C.)  254;  Governor  t.  Allbright, 
21  Tex.  753;  Brown  v.  Sneed,  77  Tex.  471,  14  a  W.  248;  State 
Treasurer  v.  Weeks,  4  Vt.  216.  In  Josselyn  v.  Stone,  28  Miss.  763, 
the  court  in  advancing  reasons  why  statutes  of  limitation  would 
not  operate  against  the  state  unless  the  state  was  expressly  in- 
cluded within  their  operation,  said:  "It  is  a  universally  recognized 
rule  that  no  laches  is  to  be  imputed  to  the  state  and  against  her; 
that  no  time  runs  so  as  to  bar  her  rights.  This  is  a  great  prin- 
ciple of  publie  policy,  intended  to  secure  the  rights  and  property 
of  the  public  against  loss  or  injury  by  the  negligence  of  publie 
officers  and  agents.  And  upon  the  same  reason,  it  is  the  settled 
doctrine  that  the  general  words  of  .a  statute  do  not  include  the 
state  or  affect  her  rights,  unless  she  be  specially  named,  or  it  be 
clear  and  indisputable  from  the  aet  that  it  was  intended  to  include 
the  state":  Citing  People  v.  Gilbert,  18  Johns.  228;  United  States  v. 
Hoar,  2  Mason,  314,  Fed.  Cas.  No.  15,373;  Stoughton  v.  Baker,  4 
Mass.  528,  3  Am.  Dee.  236;  State  of  Maryland  v.  Bank  of  Mary- 
land, 6  Gill   ft  J.  205,  26  Am.  Dee.  661. 

2.  Oonstraction  of  Umltation  Statutes  Affecting  Ooyemmental 
Bodies. — ^It  seems  to  be  a  general  rule  of  construction  of  statutes 
that  general  words  used  in  a  statute  will  not  apply  to  the  United 
States  or  a  state  to  the  detriment  of  their  sovereign  rights  or  in- 
terests unless  such  an  intent  clearly  appears  from  the  language 
used.  Thus  it  was  said  in  Dollar  Savings  Bank  v.  United  States, 
19  Wall.  239,  22  L.  ed.  80,  that:  ''It  is  a  familiar  principle  that 
the  king  is  not  bound  by  any  aet  of  parliament  unless  he  be  named 
therein  by  special  and  particular  words.  The  most  general  words 
that  can  be  devised  (for  example,  any  person  or  persons,  bodies 
politic  Or  corporate)  affect  not  him  in  the  least,  if  they  tend  to 
restrain  or  diminish  any  of  his  rights  or  interests:  Magdalen  Col- 
lege Case,  11  Coke,  74;  King  v.  Allen,  15  East,  333.  He  may  even 
take  the  benefit  of  any  particular  act  though  not  named:  7  Coke, 
32;  Potter's  Dwarris  on  Statutes,  161,  152.  The  rule  thus  settled 
respecting  the  British  erown  is  equally  applicable  to  this  govern- 
ment, and  it  has  been  applied  frequently  in  the  different  states 
and  practically  in  the  federal  courts.  It  may  be  considered  as 
settled  that  so  much  of  the  royal  prerogative  as  belonged  to  the 
king  in  his  capacity  of  parens  patriae,  or  universal  trustee,  enters 
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IB  mneh  into  our  political  state  as  it  does  into  the  principles  of  the 
British  constitution:  Commonwealth  ▼.  Baldwin,  1  Watts,  54,  26  Anu 
Pee.  33;  People  ▼.  Bossiter,  4  Cow.  143;  United  States  ▼.  Davis,  3 
XeLean,  483,  Fed.  Cas.  No.  14,929;  United  States  t.  Williams,  5  Mc- 
Lean, 133,  Fed.  Cas.  No.  16,721;  Commonwealth  v.  Johnson,  6  Pa. 
8L  136;  United  States  y.  Greene,  4  Mason,  427,  Fed.  Cas.  No.  15,258; 
Vnited  States  t.  Hoar,  2  Mason,  311,  Fed.  Cas.  No.  15,373;  United 
SUtes  y.  Hewes,  Crabbe,  207,  Fed.  Cas.  No.  15,359. '^ 

And  Justice  Storj,  in  the  much  cited  case  of  United  States  ▼. 
Hoar,  8  Mason,  314,  Fed.  Cas.  No.  15,373,  in  a  case  involving  the 
application  of  the  maxim  in  connection  with  a  statute  of  limitation, 
said:  "But  independently  of  any  doctrine  founded  on  the  notion  of 
prerogative,  the  same  construction  of  statutes  of  this  sort  ought  to 
prevail,  founded  upon  the  legislative  intention.  Where  the  govern- 
ment is  not  expressly  or  by  necessary  implication  included,  it  ought 
te  be  clear  from  the  nature  of  the  mischiefs  to  be  redressed,  or  the 
Ingnage  used,  that  the  government  itself  was  in  contemplation  of 
the  legislature,  before  a  court  of  law  would  be  authorized  to  put 
such  an  interpretation  upon  any  statute.  In  general,  acts  of  the 
Ipgislature  are  meant  to  regulate  and  direct  the  acts  and  rights  of 
eitizens;  and  in  most  cases  the  reasoning  applicable  to  them  applies 
with  very  different,  and  often  contrary,  force  to  the  government 
itself.  It  appears  to  me,  therefore,  to  be  a  ^afe  rule,  founded  in  the 
fvinciplos  of  the  common  law,  that  the  general  words  of  a  statute 
•aght  not  to  include  the  government,  or  affect  its  rights,  unless  that 
construction  be  clear  and  indisputable  upon  the  text  of  the  act.'' 
This  language  was  approved  in  Stanley  y,  Schwalby,  147  U.  S.  515, 
13  Sup.  Ct,  Bep.  418,  37  L.  ed.  259.  And  in  State  v.  School  District, 
34  Kan.  242,  8  Pac.  208,  the  court,  in  discussing  the  rules  of  inter- 
preting statutes  of  limitation  in  their  application  to  the  state,  said: 
**£ven  where  there  is  a  doubt  as  to  whether  the  state  was  intended 
!•  be  included  within  the  provisions  of  the  statute,  the  doubt  must 
he  solved  in  favor  of  the  state  and  the  state  held  not  to  be  included: 
Des  Moines  County  v.  Barker,  34  Iowa,  84,  and  cases  there  cited." 
Bee,  also,  on  this  point,  Mintum  v.  Larue,  23  How.  (U.  S.)  435,  16  L. 
ed.  574;  State  v.  Qarland,  7  Ired.  (29  N.  C.)  48;  City  of  PeUa  v. 
Bcholte,  24  lowa^  283,  298,  96  Am.  Dee.  729;  Hall  v.  Byrne,  1  Scam. 
140. 

In  County  of  Des  Moines  v.  Barker,  34  Iowa,  84,  the  court  held 
Uiat  the  words  "bodies  corporate  and  politic,"  used  in  a  statute  of 
Imitation,  would  not  include  the  state  in  its  operation.  The  court 
wid:  "There  are  subjects  to  which  this  statute  can  be  applied  in  all 
its  language  and  force  without  including  the  state.  The  legislature 
ioea  not,  when  prescribing  a  rule  for  the  state,  call  it  a  'body  poli- 
lie  and  corporate.'  It  is  not  .probable  such  a  designation  can  be 
found  in  the  entire  history  of  our  legislation." 
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The  <'4i8e  of  Ralston  v.  Weston,  46  W.  Va.  SU,  76  Am.  St.  Bep.  834^ 
83  a  £.  326,  diseuflsed  the  application  of  the  statutes  of  limitation 
with  reference  to  the  adverse  possession  of  a  street.  The  ease 
went  into  the  poliey  of  the  maxim  "Nullum  tempus  oceurrit  regi'' 
Tory  exhaustively,  and  is  perhaps  one  of  the  latest  cases  dealing  as 
exhaustively  with  that  particular  branch  of  the  subject.  The  opin- 
ion does  not  show  the  wording  of  the  statute  of  limitation,  which 
it  was  contended  barred  the  state,  but  the  court  held  that  it  did  not 
operate  against  the  state  because  the  suit  involved  the  rights  of  the 
public  in  a  highway.  The  court,  after  citing  several  provisions  of 
the  state  constitution  to  that  effect,  said  that:  "The  people,  in  their 
eoUective  capacity,  are  sovereign.  To  them  all  so-called  'preroga- 
tive rights'  belong,  and  from  them  they  cannot  be  taken,  or  in  any- 
wise diminished  except  in  accordance  with  their  own  appointment." 
Then  proceeding  from  this  premise,  the  court  said:  "The  word 
'state'  is  generally  used  to  denote  three  different  things  and  often 
without  discrimination:  1.  The  territory  within  its  jurisdiction;  2.  The 
government  or  governmental  agencies  appointed  to  carry  out  the  will 
of  the  people;  and  3.  The  people  in  their  sovereign  capacity.  The 
state  is  not  the  sovereign  in  this  country.  The  people  who  make  it 
are  sovereign,  and  all  its  officers  are  but  their  servants.  So  statutes 
of  limitations,  which  are  made  to  apply  to  the  state,  do  not  apply  to 
the  people  or  their  public  rights.  But  they  only  apply  to  the  state 
in  the  same  cases  that  they  apply  to  individuals.  The  entry  upon, 
or  recovery  of,  lands  held  for  sale,  suits  or  bonds,  contracts,  evi- 
dences of  debt,  or  for  torts — all  these,  though  the  state  is  a  party, 
are  subject  to  bar.  As  to  all  such  things,  there  is  no  reason  why 
the  state  should  have  any  longer  time  than  an  individuaL  Such  is 
not  the  case  with  the  right  of  taxation,  the  right  of  eminent  do- 
main, the  right  to  use  public  highways  and  other  rights,  which  per- 
tain only  to  the  sovereignty  of  the  people.  None  of  these  can  ever 
be  lost  by  the  negligence  of  the  public  servants,  who  have  no  power 
«f  disposal  over  them  in  any  way  whatever,  except  according  to  the 
express  will  of  the  people.  It  would  be  a  strange  thing  for  an  indi- 
vidual to  plead  the  statute  in  bar  of  the  right  of  eminent 
domain,  which  is  said  to  be  the  right  of  the  people  to  take 
private  property  for  public  use.  The  right  to  keep  it  for  public  use 
should  be  as  extensive  as  the  right  to  take  it;  for  one  would  be  use- 
less without  the  other.  The  former  is  said  to  be  an  attribute  of  sov- 
ereignty, and  why  not  the  latterf '' 

It  seems  to  us  that  it  might  logically  be  concluded  from  the  case 
just  cited  (if  it  enunciates  sound  law)  that  even  where  the  word 
"state'*  is  expressly  used  in  a  statute  of  limitations,  that  the  stat- 
ute of  limitation  is  not  operative  against  the  state  in  a  case  wherein 
ths  snbjeet  matter  of  the  litigation  involves  a  public  right  as  distin- 
guishable from  a  transaction  in  the  nature  of  an  ordinary  business 
transaction.    Hence,  the  question  for  determination  under  such  cir* 
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would  be  whether  the  enbjeet  matter  of  the  litigation 
in'volTed  the  ezereiee  of  sovereign  functions  on  the  part  of  the  state 
or  gOTvnunental  body  attempting  to  act  in  the  sovereign  capacity. 
And  it  would  also  seem  to  fallow  that  it  would  be  necessary  in  order 
to  make  a  statute  of  limitation  applicable  to  the  state  in  a  matter 
involving  a  public  right,  that  the  passage  of  the  statute  be  authorised 
by  the  people  of  the  state  nnder  such  forms  as  the  state  eonstitutioD 
"wonld  provide  for  the  relinquishment  of  a  right  of  that  character, 
or  that  the  statute  be  clearly  authorised  by  the  state  constitution. 
T*or  a  farther  discussion  of  this  subject  see,  also,  the  next  section. 

Tory  often  in  determining  wliether  certain  statutes  of  limitations 
apply  to  an  action  to  enforce  official  bonds  or  ooUect  taxes,  the  ques- 
tion is  raised  whether  the  liability  of  the  defendant  is  one  created 
1>7  statute,  the  statute  sought  to  be  set  up  in  bar  having  application 
to  such  liabilities.  Questions  of  that  sort  arose  in  Placer  Co.  v. 
I>ickenson,  45  Cal.  12;  Graham  County  Commrs.  y.  Van  Slyck,  52 
ICan.  622,  35  Pac.  290;  Kenton  County  v.  Lowe,  91  Ky.  867,  16  8.  W. 
82;  Louisville  etc.  Co.  v.  Commopwealth,  108  Ky.  717,  67  8.  W.  624, 
e26;  State  y.  Sage,  75  Minn.  448,  78  N.  W.  14;«tate  v.  Baker  County, 
24  Or.  141,  33  Pac.  530;  State  v.  Davis,  42  Or.  34,  71  Pac.  68,  rehear- 
ing in  72  Pac.  317;  Bristol  y.  Washington  Co.,  177  U.  S.  138,  20  Sup. 
€X  Bep.  585,  44  L.  ed.  70L 

d.  Bii^ts  of  OorenunsDtal  Body  When  a  Lltigaat. 
1.  In  Osneral.— In  Be  Ash'A  Estate,  202  Pa.  St.  422,  90  Am.  St. 
Bep.  658y  51  Atl.  1030,  it  was  said:  ''When  the  commoswealth  comes 
into  its  courts,  it  is  subject  like  all  other  suitors  to  the  established 
mles  of  evidence.  It  must  meet  the  burden  of  proof,  its  evidence 
must  be  relevant,  material,  the  best  attainable,  and  must  be  pre- 
•ented  in  duo  order  under  the  regular  rules  of  procedure.  In  all  such 
respects  it  stands  npon  the  same  footing  as  ordinary  litigants.  Stat- 
ntes  of  limitation  do  not  apply  to  it,  because  the  maxim  'nullum 
iempus  occurrit  reg^,'  though  probably  in  its  origin  a  part  of  royal 
prerogative,  has  been  adopted  in  our  jurisprudence  as  a  matter  of 
Important  public  policy.  But  rules  of  evidence  and  legal  presump- 
tions are  not  changed  for  or  against  the  state  as  a  suitor.  A  statute 
of  limitation  is  a  legislative  bar  to  the  right  of  action,  but  the  pre- 
sumption of  payment  from  the  lapse  of  time  is  not  a  bar  at  all  but 
simply  a  rule  of  evidence,  affecting  the  burden  of  proof.''  In  Lynch 
T.  United  States,  13  Okla.  142,  73  Pac.  1095,  which  was  a  suit  by  the 
United  States  to  cancel  a  land  patent,  the  court  said:  "The  United 
States  stands  in  no  different  relation  as  a  suitor  than  any  individual. 
When  the  government  comes  into  a  court  to  submit  a  question  to 
Judicial  determination,  she  is  not  acting  in  her  capacity  as  a  sovereign 
but  as  a  litigant  claiming  the  same  ri^ts  and  bonod  by  the  same 
mles  as  any  of  her  citizens  un(l'»T  «imi!ir  circnrnfltiTicos.  This  was 
expressly  held  in  United  Stntes  v.  Tir.nk  of  Metropolis,  15  Pet.  377, 
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10  L.  ed.  774;  Brent  v.  Bank  of  Washington,  10  Pet.  596,  9  L.  ed. 
547;  United  States  ▼.  Hughes,  11  How.  552,  13  L.  ed.  809;  United 
iStates  ▼.  Throckmorton,  98  U.  8.  61,  25  L.  ed.  93;  United  States  y. 
Minor,  114  U.  S.  233,  5  Sup.  Ct.  Bep.  836,  29  L.  ed.  110. '^  See,  also, 
State  ▼.  Kennedy,  60  Neb.  300,  83  N.  W.  87,  and  State  y.  Zanco,  18 
Tex.  Civ.  App.  127,  44  S.  W.  527. 

It  would  seem  that  where  the  state  is  the  real  party  in  interest, 
it  is  bound  by  th'e  result  of  the  litigation,  even  though  the  litigation 
was  conducted  by  a  municipal  corporation.  Thus,  in  People  v.  Holla- 
day,  93  Cal.  241,  27  Am.  St.  Bep.  186,  29  Pac.  54,  Justice  De  Haven 
in  rendering  the  opinion,  said:  "The  city  and  county  of  San  Fran- 
•cisco  is  a  municipal  corporation  created  by  the  legislature  of  the 
state,  and  has  conferred  upon  it  by  the  state  full  power  and  juris- 
diction over  the  public  squares  within  its  territorial  limits,  with  the 
right  to  sue  and  be  sued,  and  this  necessarily  includes  the  authority 
to  maintain  and  defend  all  actions  relating  to  its  right  to  subject 
to  the  public  use  such  squares  or  land  claimed  by  it  to  have  been 
dedicated  for  such  purposes;  and  in  any  action  brought  by  it  for 
the  purpose  of  vindicating  and  protecting  the  public  rights  in  such 
squares,  or  land  claimed  as  such,  the  state  would  be  bound  by  the 
result  because  in  such  action  the  city  and  county  would  in  fact 
represent  the  people  of  the  state  by  virtue  of  the  authority  given 
it  to  maintain  such  actions  for  the  purpose  of  preserving  the  public 
rights  of  which  it  is  the  trustee.  A  municipal  corporation  is  for 
Ttiany  purposes  but  a  department  of  the  state  organized  for  the  more 
•convenient  administration  of  certain  powers  belonging  to  the  state: 
Sinton  v.  Ashbury,  41  Cal.  530;  Barnes  v.  District  of  Columbia,  91 
U.  S.  544,  23  L.  ed.  440;  Board  of  E)ducation  v.  Martin,  92  Cal.  209, 
28  Pac.  799;  and  such  corporations,  in  their  management  and  control 
over  streets  and  squares  within  their  limits,  and  in  actions  for  the 
vindication  and  preservation  of  the  public  rights  therein  exercise 
a  part  of  the  sovereignty  of  the  state.'' 

The  position  of  county  or  municipal  corporations  toward  its  citi- 
zens and  taxpayers  as  trustees  in  actions  brought  by  them  relative 
to  matters  affecting  the  general  welfare  is  treated  in  Freeman  on 
Judgments,  section  178. 

In  Western  Lunatic  Asylum  v.  Miller,  29  W.  Va.  326,  6  Am.  St. 
Rep.  644,  1  S.  E.  740,  the  plaintiff  claiming  to  be  a  part  of  the 
<'ommonwealth  of  Virginia,  commenced  suit  in  West  Virginia.  The 
-court,  after  discussing  the  real  status  of  plaintiff,  said:  "But  conced- 
iog,  as  claimed  by  the  plaintiff,  that  this  corporation  and  the  com- 
monwealth of  Virginia  are  one  and  the  same,  and  that  it  must  be 
treated  here  as  possessing  all  the  attributes  and  immunities  which 
belong  to  the  sovereign  commonwealth  of  Virginia,  still,  when  Vir- 
^nia  seeks  redress  and  becomes  a  suitor  in  the  courts  of  this  state 
and  beyond  her  territorial  limits,  she  must  lay  aside  her  attributes 
and  immunities  of  sovereignty,  and  assert  her  demands  as  private 
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indiTidnals  or  corporations  assert  theirs  in  those  courts,  subject  to 
the  same  laws  and  limitations.  Sovereignty,  though  supreme  within 
ftfl  own  jurisdiction  and  territorj,  does  not  extend  beyond  tliese; 
and  when  a  sovereign  state  enters  the  courts  of  a  foreign  state,  she 
6o9B  00  with  no  other  rights  and  immunities  than  those  which  per- 
tain to  private  corporations  or  individuals:  Esley  v.  People,.  28  Kan. 
610.  The  lex  fori  governs  in  the  limitation  of  actions:  Johnson  v. 
Anderson,  7ft  Ya.  766.'' 

2.  Where  OoTenunental  Body  is  Merely  a  Kominal  PlaintiiT.— In 
United  States  v.  Beebe,  127  U.  S.  344,  8  Sup.  Ct.  Bep.  1083,  32  L.  ed. 
121,  the  court  remarked  that  "the  principle  that  the  United  States 
are  not  bound  by  any  statute  of  limitation,  nor  barred  by  any  laches 
of  their  officers,  however  g^oss,  in  a  suit  brought  by  them  as  a  sov- 
ereign g^vemnrent  to  enforce  a  public  right,  or  to  assert  a  public 
interest,  is  established  past  all  controversy  or  doubt:  United  States  v. 
Nashville  etc.  By.  Co.,  118  U.  8.  120,  125,  6  Sup.  Ct.  Bep.  1006,  30  L. 
ed.  81,  and  cases  there  cited.  But  this  case  stands  upon  a  different 
footing  and  presents  a  different  question.  The  question  is,  Are 
these  defenses  available  to  the  defendant  in  a  case  where  the  govern- 
ment, although  a  nominal  complainant  party,  has  no  real  interest  in 
the  b'tigation  but  has  allowed  its  name  to  be  used  therein  for  the 
eole  benefit  of  a  private  person  f  It  has  not  been  unusual  for  this 
court,  for  the  purpose  of  justice,  to  determine  the  real  parties  to  a 
suit  by  reference,  not  merely  to  the  names  in  which  it  is  brought, 
but  to  the  facts  of  the  case  as  they  appear  in  the  record."  The 
court  then  cited  and  commented  on  In  re  Ayres,  123  U.  S.  443,  8  Sup. 
Ct.  Bep.  164,  31  L.  ed.  216,  New  HampsThire  v.  Louisiana,  108  U.  8. 
76,  2  Sup.  Ct.  Bep.  176,  27  L.  ed.  656,  United  States  v.  Nashville  etc. 
By.  Co.,  118  U.  a  120,  6  Sup.  Ct.  Bep.  1006,  30  L.  ed.  81,  Maryland 
V.  Baldwin,  112  U.  S.  490,  5  Sup.  Ct.  Bep.  278,  28  L.  ed.  822,  Miller 
V.  SUte,  88  Ala.  600,  McNutt  v.  Bland,  2  How.  9,  11  L.  ed.  159, 
Moody  V.  Iteming,  4  Qa.  115,  48  Am.  Dec.  10,  as  cases  sustaining  the 
proposition  that  the  court  could  properly  ascertain  whether  the 
sovereign  body  was  the  real  party  in  interest,  after  which  it  said: 
"We  are  of  the  opinion  that  when  the  government  is  a  mere  formal 
complainant  in  a  suit,  not  for  the  purpose  of  asserting  any  public 
right  or  protecting  any  public  interest,  title  or  property,  but  merely 
to  form  a  conduit  through  which  one  private  person  can  conduct  liti- 
gation against  another  private  person,  a  court  of  equity  will  not  be 
reatrained  fton  administering  the  equities  existing  between  the  real 
parties  by  any  exemption  of  the  government  designed  for  the  pro- 
tection of  the  United  States  alone.  The  mere  use  of  its  name  in  a 
suit  for  the  benefit  of  a  private  suitor  cannot  extend  its  immunity 
aa  a  sovereign  government  to  said  private  suitor,  whereby  he  can 
avoid  and  escape  the  scrutiny  of  a  court  of  equity  into  matters 
plaadad  against  him  by  the  other  party,  nor  stop  the  court  from  az- 
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amining  into  and  deciding  the  ease  aoeording  to  the  principles  gov- 
emiog  courts  of  equity  in  like  cases  between  private  litigants.'' 

In  State  v.  Halter,  149  Ind.  297,  47  N.  E.  665,  which  was  an  action 
to  rseover  certain  penalties  fixed  by  statute  for  giving  false  lists 
of  taxable  property,  the  court,  after  reviewing  some  of  the  eases 
on  the  subject  as  to  whether  the  state  was  the  real  plaintiff,  said: 
''The  distinction  that  runs  through  aU  the  cases  is  the  difference 
between  an  action  in  the  name  of  the  state  to  protect  the  interest 
of  the  public,  and  an  action  to  enforce  a  private  right  for  the  sole 
benefit  of  a  private  person.  Upon  reason  and  authority,  therefore, 
the  rule  is  that,  when  the  statute  of  limitations  is  pleaded  in  an 
action  where  the  state  is  plaintiff,  the  court  must  determine,  from 
an  examination  of  the  entire  record,  whether  the  action  seeks  to  en- 
force a  public  right,  in  the  interest  of  the  public,  or  a  private  right, 
for  the  benefit  of  a  private  person.  If  to  enforce  a  public  right,  in 
the  public  interest,  the  statute  of  limitations  is  not  applicable;  but 
if  to  enforce  a  private  right,  in  a  private  interest,  the  statute  is  ap- 
plicable, although  the  state  is  named  as  plaintiff. 

"It  becomes  necessary,  therefore,  to  determine  whether  this  ac- 
tion is  brought  in  the  interest  of  the  public,  to  enforce  a  penalty 
for  the  benefit  of  the  public,  or  whether  it  is  merely  a  private  action, 
to  enforce  liability  in  a  private  interest."  The  court  then  discussed 
the  nature  of  the  proceeding  and  held  it  to  be  of  a  public  nature. 

In  Moody  v.  Fleming,  4  Ga.  115,  48  Am.  Dec.  210,  the  controversy 
arose  over  the  refusal  of  a  trial  judge  to  issue  a  writ  of  mandate 
on  the  petition  of  a  private  individual.  The  court,  in  discussing 
the  application  of  the  statutes  of  limitation  to  the  proceeding,  said: 
"The  state  of  Georgia  is  not  the  real  party  to  the  proceeding. 
She  is  not  asserting  any  right,  and  is  not  before  the  court.  The 
petition  for  a  mandamus  is  by  a  private  individual,  and  it  was  upon 
tiiat  petition  alone  that  the  decision  complained  of  was  made.  But 
if  the  writ  had  issued,  and  the  writ  of  error  was  founded  upon 
alleged  errors  in  a  judgment  growing  out  of  the  writ  and  the  return, 
then  the  state  would  be  no  party.  The  process,  it  is  true,  is  in  the 
name  of  the  state,  but  the  right  asserted  is  a  private  right;  the  issue 
Is  between  two  of  the  state.  I  have  already  stated  that  this  court 
has  determined  that  a  proceeding  by  mandamus,  upon  the  relation 
of  a  private  person,  is  in  the  nature  of  a  suit.  It  is  in  England 
called  a  prerogative  writ.  It  is  there  held  the  process  by  which  the 
crown  exerts  a  high  prerogative,  through  the  courts  of  justice.  The 
prerogative  of  asserting  for  a  subject  a  right  which  could  not  be 
otherwise  asserted  or  enforced.  This  prerogative  here  belongs  to 
the  people.  They  exert  it  through  their  courts  of  justice  by  using 
the  name  of  the  state,  and  although  the  writ  of  mandamus  is  gov- 
erned by  principles  peculiar  to  itself,  yet  to  all  practical  intents  and 
purposes  it  is  a  suit.  In  this  view  of  the  subject,  we  conclude  that 
the  maxim  'Nullum  tempus  oecurrit  regi'  has  no  relevancy/' 
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Tlie  same  prineiples  mre  announced  in  Miller  v.  State,  88  Ala. 
600,  in  the  following  language:  ^'Though  t3ie  state  is  a  party  to  thia 
•ait,  it  has  no  real  interest  in  the  litigation.  If  there  be  a  right 
of  reeoverjy  the  property  sued  for  belongs,  not  to  the  state,  bat  to 
the  township;  so  tliat  in  point  of  fact  the  suit  is  substantially  be- 
tween the  township  and  the  defendant  [the  action  was  brought  by 
the  state  ''for  the  use  of"  the  township].  Ifhe  code  expressly  pro- 
vides that,  in  all  eases  where  suits  are  brought  in  the  name  of  the 
person  having  the  legal  ri^t,  for  the  use  of  another,  the  beneficiary 
must  be  considered  as  the  sole  pazty  on  the  record:  Code,  sees.  2130, 
2383.  In  our  opinion,  the  rule  that  the  statute  of  limitations  does 
not  run  against  the  state  has  no  application  to  a  case  like  the  present, 
where  the  state,  though  a  nominal  party  on  the  record,  has  no  real 
interest  in  the  litigation,  but  its  name  is  used  as  ^  means  of  en- 
forcing the  rights  of  a  third  person.'' 

The  principle  that  the  statutes  of  limitation  will  run  against  th« 
sovereignty  where  it  is  merely  a  nominal  and  not  the  real  plaintiff 
was  also  asserted  in  Molten  v.  Henderson,  62  Ala.  426;  United  States 
V.  Southern  Pacific  B.  Co.,  80  Fed;  132;  United  States  v.  Des  Moines 
etc.  B.  Co.,  70  Fed.  435;  Parmilee  v.  MeNutt,  1  Smedes  &  M.  179; 
State  V.  Pratte,  8  Mo.  286.  40  Am.  Dec.  140;  Commonwealth  v.  Bald- 
win, 1  Watts,  64,  26  Am.  Dec.  83;  Miontgomery  v.  Hernandez,  12 
Wheat.  134,  6  L.  ed.  575. 

8.  latigatioii  Affeettng  Pnblio  Bights.— In  the  well-considered 
ease  of  County  of  Piatt  v.  Goodell,  97  111.  90,  the  court  discussed  not 
only  the  distinction  as  to  the  application  of  statutes  of  limitation 
where  the  rights  were  pnblie  in  diaracter  and  where  they  were 
private,  both  as  to  states  and  the  minor  subdivisions  of  states,  but 
it  also  adverted  to  the  so-called  doctrine  of  equitable  estoppeL  The 
language  of  the  court  in  that  case  expresses  very  clearly  the  trend 
of  argument  used  by  other  courts  in  discussing  the  subject.  The 
eontroversy  in  that  case  arose  over  a  claim  of  adverse  possession  to 
a  traet  of  swamp  land  owned  by  the  county  under  a  color  of  title 
acquired  by  a  tax  title,  although  the  land  was  in  fact  not  liable  for 
taxes.  The  court  said:  "The  real  and  vital  question  in  this  case 
would  seem  to  be,  Can  the  title  of  lands  belonging  to  a  county,  which 
are  not  held  for  some  public  use  or  trust,  and  which  the  county  may 
at  pleasure  seU  and  convey  without  any  breach  of  duty,  be  de- 
feated by  possession  and  payment  of  taxes  under  color  of  title  made 
in  good  faith,  for  a  period  of  seven  years,  in  the  same  manner  as  if 
they  belonged  to  an  individual  f 

''The  solution  of  this  question  neeessarily  leads  to  a  consideration 
of  the  more  general  inquiry,  whether  municipal  corporations — using 
the  term  in  its  most  extended  sense — ^like  individuals,  are  subject 
to  general  statutes  of  limitation.  'Nullum  tempus  occurrit  regi' 
is  one  of  the  ancient  maxims  of  the  common  law,  and  is  the  natural 
offshoot  of  the  maxim,  'Bex  non  potest  peceare.'  Inasmuch  as  by 
the  latter  maxim  the  king  was  regarded  as  incapable  of  doing  a 
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wrong,  it  necessarily  followed  that  negligence  or  laches  could  not  be 
attributed  to  him,  and  it  was  held,  therefore,  at  an  early  day,  that 
the  king  was  not  subject  to  statutes  of  limitations,  except  when  ex- 
pressly named,  and  such  has  been  the  law  from  that  period  to  the 
present. 

"The  same  doctrine  has  generally  been  recognized  by  the  courts 
of  this  country,  both  national  and  state,  as  applicable  to  the  federal 
and  state  governments.  And  the  same  general  doctrine,  with  certain 
limitations,  has  by  the  same  courts,  with  more  or  less  uniformity, 
been  extended  to  other  municipal  and  quasi  municipal  corporations, 
such  as  cities,  towns,  counties,  etc.  It  is  clear  from  the  authoritieSt 
that  these  latter  corporations  have  not  the  same  immunity  from  the 
operation  of  limitation  laws,  and  the  effects  of  unreasonable  delays, 
in  the  enforcement  of  their  rights,  or  the  performance  of  their 
duties,  as  the  federal  and  state  governments  have. 

*'In  City  of  Alton  v.  Illinois  Transportation  Co.,  12  111.  38,  52 
Am.  Bee.  479,  which  was  an  action  of  ejectment,  brought  by  the 
city  to  recover  a  strip  of  land  constituting  a  part  of  the  public 
landing,  it  was  objected,  among  other  things,  that  the  action  was 
barred  by  the  limitation  act  of  1835,  requiring  certain  real  actions 
to  be  brought  within  seven  years  after  possession  taken  of  the 
premises  sought  to  be  recovered.  But  the  objection  did  not  prevail, 
the  court  holding  that  the  city  did  not  fall  within  the  provisions  of 
that  act,  and  in  diaposing  of  the  question  it  was  there  said;  'With- 
out stopping  to  inquire  whether  the  rule  that  laches  is  not  imputable 
to  the  public,  or  that  time  does  not  run  against  the  government, 
applies  to  inferior  municipal  incorporations,  such  as  towns,  cities 
and  counties,  as  well  as  to  the  state,  we  entertain  no  doubt  that  this 
statute  has  no  application  to  the  case  before  us.  Whatever  title  to 
these  public  grounds  may  be  vested  in  the  city,  she  has  not  the 
unqualified  control  and  disposition  of  them.  They  were  dedicate«l 
to  the  public  for  particular  purposes,  and  only  for  such  purposes  can 
they  be  rightfully  used.  For  those  purposes  the  city  may  improve 
and  control  them,  and  adopt  all  needful  rules  and  regulations  for 
their  management  and  use;  but  e/he  cannot  alien  or  otherwise  dispose 
of  them  for  her  own  exclusive  bensfit;  nor  are  they  subject  to  the 
payment  of  her  debts.  At  most  she  but  holds  them  in  trust  for  the 
benefit  of  the  public.  The  right  to  the  use  of  the  property  is  not 
Umited  exclusively  to  the  citizens  of  Alton,  but  the  citizens  of  the 
state  generally  have  an  equal  right  with  them  in  the  appropriate 
enjoyment  of  the  dedication.  This  is  not  like  the  ease  of  property 
purchased  by  the  city  for  her  own  exclusive  use,  which  she  could 
dispose  of  at  her  pleasure.  Whether  an  adverse  possession  would 
run  against  property  thus  held  we  do  not  now  proxM>se  to  inquire;  but 
we  entertain  no  doubt  that  this  statute  does  not  apply  to  this  ease, 
and  that  the  rights  of  the  public  in  this  dedication  have  not  been 
forfeited  by  nonuser  or  barred  by  adverse  possession.' 
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*'It  win  be  perceived  tliat  the  eonrt,  in  the  case  just  cited,  ex- 
preoalj  refused  to  eoneider  the  general  question,  whether  inferior 
Bumieipal  corporations,  such  as  towns,  cities  and  counties,  are  ex- 
empt from  the  operation  of  general  statutes  of  limitations,  and  that 
the  decision  is  placed  upon  the  express  ground  that  the  land  in  con- 
troversy  was  held  by  the  city  in  trust  for  the  use  of  the  people  of 
the  state  generally,  and  not  for  the  exclusive  use  of  the  people  of 
the  city,  and  that  by  reason  of  its  being  thus  held,  the  city 
had  no  authority  or  power  to  sell  the  same,  or  use  it  for  other 
purposes  than  those  for  which  it  had  been  dedicated.  Never- 
tbeleas  the  case,  in  view  of  the  grounds  upon  which  it  is  placed,  is 
an  authority  in  favor  of  the  proposition  that  there  is  a  well-founded 
distinction  between  cases  where  the  municipality  is  seeking  to  en- 
force a  right  in  which  the  public  in  general  have  an  interest  in 
conunon  with  the  people  of  such  municipality,  and  cases  where  the 
pubUe  have  no  such  interest.  Otherwise  that  decision  could  not  be 
soatained  upon  the  grounds  stated.  But  the  distinction  in  question 
does  not  rest  alone  upon  that  case.  It  is  recognized  in  numerous- 
well-considered  cases,  and  by  the  ablest  elementary  writers. 

"Even  in  cases  where  it  is  conceded  that  the  rights  involved  are 
rach  aa  the  public  in  general  have  an  interest  in  common  with  the 
people  constituting  the  municipality,  the  authorities  do  not  uni- 
versally hold  that  such  rights  cannot  be  lost  under  peculiar  circum- 
stances by  nonuser  or  adverse  possession.  But  cases  of  this  char- 
acter rest  rather  upon  the  doctrine  of  estoppels  in  pais  than  upon 
limitation  laws  strictly  so  called.  The  mere  nonuser  or  adverse 
possession  alone  would  not  have  this  effect.  In  all  such  cases  some 
fytber  element  must  enter  into  them,  which  would  render  it  inequi- 
table to  enforce  the  rights. 

"Dillon,  in  his  work  on  Municipal  Corporations,  after  discussing 
the  sabject  under  consideration  in  the  light  of  the  numerous  decisions 
bearing  upon  it,  sums  np  his  own  conclusions  in  the  following  lan- 
piage:  'Municipal  corporations,  as  we  have  seen,  have,  in  some 
respects,  a  double  character — one  public,  the  other  (by  way  of  dis- 
tinction) private.  As  respects  property  not  held  for  public  use,  as 
streets,  commons,  etc.,  and  as  respects  contracts  and  rights  of  a 
private  nature,  there  is  no  reason  why  such  corporations  should  not 
fall  within  limitation  statutes  and  be  affected  by  them.  For  ex- 
ample, in  an  action  on  contract  or  for  tort,  a  municipal  corporation 
vay  plead  or  have  pleaded  against  it  the  statute  of  limitations.  But 
SDCh  a  corporation  does  not  own  and  cannot  alien  public  streets  or 
places,  and  no  laches  on  its  part  or  that  of  its  officers  can  defeat  the 
fight  of  the  pnblie  thereto;  yet  there  may  fi^ow  np  in  consequence 
private  rights  of  more  persuasive  force  in  the  particular  case  than 
those  of  the  public.  It  will  perhaps  be  found  that  cases  will  arise 
ef  sneh  a  character  that  justice  requires  that  an  equitable  estoppel 
^»n  be  asserted  even  against  the  public;  but  if  so,  such  cases  will 
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form  a  law  unto  themselvet,  and  do  not  fall  within  the  legal  opera- 
tion of  limitation  enactments.  The  author  cannot  assent  to  the 
doctrine  that,  as  rMpects  public  rights,  municipal  corporations  ar* 
within  ordinary  limitation  statutes.  But  there  is  no  danger  of  recog- 
nizing the  principle  of  an  estoppel  in  pais  as  applicable  to  such 
cases,  as  this  leaves  the  court  to  decide  the  question,  not  by  mere 
lapse  of  time,  but  by  all  the  circumstances  of  the  case,  to  hold  the 
public  estopped  or  not,  as  right  and  justice  may  require.' 

"The  general  conclusions  reached  by  this  distinguished  author  and 
jurist,  as  here  laid  down,  have  been  substantially  recognized  in  a 
number  of  adjudicated  cases  by  this  court:  See  Logan  County  ▼.  City 
of  Lincoln,  81  HL  156;  Chicago  etc.  B.  Co.  v.  City  of  Joliet,  79  HL 
25." 

And  in  concluding  t3ie  opinion,  the  court  said:  ''Upon  a  careful 
consideration  of  the  authoritidh,  the  better  opinion  would  seem  to 
be  that  municipal  corporations  in  all  matters  involving  mere  private 
rights,  as  contradistinguished  from  public  rights,  strictly  so  called, 
are  subject  to  limitation  laws  to  the  same  extent  as  private  indi- 
viduals. On  the  other  hand,  in  all  matters  involving  strictly  public 
rights,  they  are  not  subject  to  tlie  limitation  laws  as  such.  But, 
in  the  latter  class  of  cases,  courts,  occasionally,  under  special  cir- 
cumstances, which  would  make  it  highly  inequitable  or  oppressive  to 
enforce  such  public  rights,  interpose  by  holding  the  municipality 
estopped  doing  so. 

"Testing  the  case  before  us  by  the  principles  here  announced,  the 
plaintiff  had  no  right  to  recover.  The  right  of  the  county  to  the 
tract  of  land  in  controversy  was  not  of  that  public  character  as 
exempted  it  from  the  operation  of  the  limitation  act  of  1839.  The 
county  had  a  perfect  right  to  sell  or  otherwise  dispose  of  the  same 
st  pleasure  at  any  time  before  the  statute  run.  The  public  generally 
had  no  interest  in  it  in  common  with  the  citizens -and  taxpayers  of 
that  county." 

And  in  the  very  recent  case  of  McCartney  v.  People,  202  HI.  51, 
66  N.  E.  873,  the  supreme  court  again  announced  that  the  statute 
of  limitations  does  not  run  against  a  municipal  corporation  acting 
in  the  discharge  of  a  public  duty.  So,  also,  in  Village  of  Augusta  t. 
Tyner,  197  Dl.  242,  64  N.  E.  378,  it  was  held  that  limitation  statutes 
do  not  run  against  a  village  in  respect  to  adverse  occupation  of  a 
street.  In  8<'hn eider  v.  Hutchinson,  85  Or.  258,  76  Am.  St.  Rep* 
474,  57  Pac.  824,  to  which  is  attached  a  monographic  note  on  the 
adverse  possession  of  public  property  where  the  subject  is  exhaus- 
tively treated,  the  court  in  laying  down  the  principles  in  connection 
with  this  subject,  said:  "A  distinction  is  sometimes  made  or  sought 
to  be  made  in  this  regard  between  actions  brought  by  the  state  in 
its  sovereign  and  in  its  proprietary  capacity,  and  the  authorities  show 
much  diversity  in  the  decisions  and  reasoning  upon  this  subject. 
But  this  distinction  is  generally  suggested  in  the  discussion  of  tho 
question  as  to  when  and  in  what  cases,  if  any,  the  statute  of  liml^ 
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tmtioBB  iriB  applj  to  aetiou  broii|rltt  hy  fth6  ttate,  when  ft  is  not 
expressly  made  applicable  to  such  actions  by  its  terms;  and  as  said 
by  Mr.  Chief  Justice  GUfiUan  in  St.  Paul  ▼.  Chicago  etc.  By.  Co., 
45  Minn.  306,  48  N.  W.  17:  <The  usefulness  of  the  cases  and  text- 
books cited  as  gnides  has  been  mainly  done  away  with  by  the 
statutes.  The  general  statute  ef  limitations  seems,  and  was  an- 
«lonbtedly  intended  to  include  every  case  of  an  action  brought  by  a 
priyate  person.  Section  18  provides:  "The  limitations  prescribed 
in  this  chapter  for  the  commencement  of  actions  shall  apply  to  the 
same  actions  when  brought  in  the  name  of  the  state,  or  in  the  name 
of  any  officer,  er  otherwise,  for  the  benefit  of  the  state,  in  the  same 
manner  as  to  actions  brought  by  citizens.''  •  •  •  •  There  is  no  dis- 
tinction suggested  in  either  of  these  statutes  between  actions  brought 
as  "sovereign,''  or  in  a  governmental  capacity,  and  those  brought 
as  "proprietary,"  or  such  as  a  private  person  might  bring  for  the 
same  or  similar  purpose.  To  hold  that  it  was  the  intention  to  make 
er  preserve  such  a  distinction,  so  as  to  exclude  from  the  ojMration 
of  the  statutes  any  actions,  in  whatever  capacity  the  light  involved 
may  be  claimed,  would  be  applying  a  strict  rule  of  construction,  con- 
trary to  the  rule  that  statutes  of  limitation,  being  statutes  of  repose^ 
are  to  be  liberally  construed,  so  as  to  effectuate  the  intention  of  the 
legislature.'  The  decision  from  which  this  quotation  is  taken  was 
made  under  a  statute  on  all-fours  with  ours,  and  is,  therefore,  yerj 
much  in  point  in  the  present  discussion.  It  was  an  action  brought 
to  recover  possession  of  certain  land  in  the  city  of  St.  Paul,  which  it 
was  alleged  was  a  public  levee,  and  a  defense  of  the  statute  of  limita- 
tions prevailed.  See,  also,  the  following  decisions  made  under  a  sim- 
ilar statute:  Abemathy  v.  Dennis,  49  Mo.  469;  St.  Charles'  Tp. 
School  IHrectors  v.  Goerges,  50  Mo.  194;  Burch  v.  Winston,  57  Mo.  62. 
Ko  distinction  is  to  be  found  in  the  decisions,  under  statutes  provid- 
ing that  actions  by  the  state  shall  be  barred  within  a  specified  period, 
between  actions  brought  in  its  sovereign  and  those  brought  in  its 
proprietary  capacity,  but  all  alike  are  held  to  be  within  the  terms 
of  the  statute.  There  is  a  line  of  authorities,  however,  which  hold 
that  such  statutes  have  no  application  to  actions  concerning  prop- 
erty held  by  the  state  for  public  purposes  without  power  of  aliena- 
tion: Hoadley  v.  San  Francisco,  60  CaL  265;  People  v.  Pope,  53  Cal. 
437;  Board  of  Education  v.  Martin,  92  CaL  209,  28  Pac.  799.  But 
these  authorities,  if  sound,  can  have  no  application  to  the  question 
in  hand,  because  the  board  of  commissioners  for  the  sale  of  school 
and  university  lands  not  only  has  the  power  and  authority  to  alien- 
ate and  dispose  of  school  lands,  but  it  is  expressly  made  its  duty 
to  do  so:  Hill's  Annotated  Laws,  sees.  8598,  3602."  As  bearing  on 
this  discussion,  see,  also,  the  case  of  Balston  v.  Weston,  46  W.  Ya. 
544,  76  Am.  St.  Bep.  834,  33  S.  .£.  326,  commented  on  in  the  preced- 
ing subdivision  relating  to  the  construction  of  limitation  statutes 
affecting  governmental  bodies,  and  also  see  the  monographic  note  to 
Am.  Bt.  Rep.  Vol.   101—12 


Digitized  by  VjOOQIC 


178  Akebioan  State  Bepobts^  Vol.  101.        [Idaho^ 

Sehneider  ▼.  HutchinBon,  76  Am.  St.  Bep.  479,  on  the  ''AJvent 
PoneBsion  of  Publie  Property.'' 

The  distinction  sought  to  be  drawn  as  to  the  application  of  stat- 
utes of  limitation  to  municipal  corporations  where  the  matter  ia- 
▼olved  ia  public  in  character  and  where  it  is  merely  local,  was  al8« 
adverted  to  in  City  of  Ft  Smith  ▼.  McKibben,  41  Ark.  49,  48  Abl 
Bep.  19.  In  that  case,  which  was  a  suit  for  an  injunction  to  restraia 
the  city  from  opening  a  eertain  alley,  the  court,  in  discussing  the 
nature  of  municipalities  and  of  the  acts  involved  in  the  case  at  bar, 
said:  "She  [the  plaintiff]  claims  that  the  action  of  the  city  waf 
oppressive,  as  well  as  unauthorized.  That  the  alley  was  never  dedi- 
cated to  the  public,  and  that  if  it  were,  the  right  of  the  municipality 
to  control  it  had  been  lost  by  limitation.  It  is  convenient  to  cobt 
sider  the  last  question  first.  It  is  one  of  great  importance,  whick 
has  been  frequently  considered  in  other  states,  and  with  regard  !• 
which  there  is  much  conflict  of  authority.  It  may  be  presented  thus: 
Is  a  city  or  town  corporation,  with  respect  to  property  or  powers 
which  it  holds  in  trust  for  the  public,  bound  by  the  statute  of  lim- 
itations, so  as  to  be  precluded,  by  lapse  of  time  and  adverse  holding, 
from  claiming  to  control  the  property  or  exercise  the  power  f  With 
regard  to  property  Or  contract  rights  which  the  municipality  claimft 
for  its  own  convenience  as  a  corporation,  there  is  little  dilBculty. 
Almost,  if  not  quite,  all  the  authorities  concur  in  holding  in  sack 
cases  that  it  is  amenable  to  the  statute;  and  we  think  it  obvious  that 
it  should  be,  on  principle.  Quoad  hoc,  it  does  not  represent  the 
sovereignty  of  the  people,  but  only  itself  and  the  local  interests  of 
citizens. 

"The  trouble  arises  where  the  powers  are  held  in  trust,  not  for 
the  members  of  the  body  corporate  alone,  but  for  the  whole  people 
who  may  come  to  the  city.  The  most  common  cases  are  those  arising 
with  regard  to  the  use  of  streets,  squares,  parks  and  commons,  which 
have  been  dedicated  to  the  public.  Appellees  contend  that  in  this 
respect  alleys  do  not  stand  upon  the  same  ground  with  streets  and 
squares;  but,  waiving  that  for  the  present,  we  will  consider  the  ques- 
tion with  regard  to  all.  If  municipalities  are  not  bound  by  statutes 
of  limitations  with  regard  to  these  public  trusts — ^that  is,  with  regard 
to  their  power  to  keep  open  streets,  etc. — ^it  must  be  upon  the  maxim, 
'Nullum  tempus  occurrit  regi,'  and  that  municipalities  are  the  adju- 
tants of  government,  and  have  the  franchise  of  sleeping  upon  their 
rights;  or,  rather,  that  the  public  must  not  suffer  from  their  neglect. 
But  municipal  corporations  are  not  really  the  state,  nor  are  their 
functions  and  powers  conferred  for  the  benefit  of  the  whole  people 
of  the  state,  although  incidentally  they  hold  some  trusts  in  the  ex- 
ercise of  which  any  citizen  of  the  state  may  come  to  be  interested. 
It  may  well  be  doubted  whether  the  reason  of  the  maxim  may  not 
be  strained  too  far  in  applying  it  to  these  bodies.  That  'the  iimm 
and  attention  of  the  sovereign  must  be  supposed  to  be  occupied  bj 
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the  eareB  of  goTemment'  might  well  have  exensed  a  king  from  ae- 
■erting  his  rights,  but  affords  no  reason  why  the  officers  of  a  cor- 
poration should  not  be  reasonably  diligent  in  the  discharge  of  the 
▼ery  duties  they  were  selected  to  ezeente.  Nor  does  it  afford  a  rea- 
son why  citizens,  daily  sensible  of  an  encroachment  on  their  common 
rights,  should  be  allowed  to  lie  dormant  for  many  years,  and  then 
assert  them  to  the  detriment  of  others.  The  maxim  should  not  be- 
come the  instrument  of  wrong.  The  more  wholesome  rule  for  the 
citizen,  individually,  and  collectiyely  as  well,  is  that  the  laws  favor 
'the  vigilant  only,  and  not  the  careless  and  slothful." 

In  Be  Counties  etc.  t.  Alturas  County,  4  Idaho,  145,  95  Am.  Bt. 
Bep.  53,  87  Pac  349,  it  was  held  that  municipal  corporations  (includ- 
ing counties  in  the  term),  in  all  matters  involving  mere  private  rights 
as  contradistingniBhed  from  public  rights,  strictly  so  called,  are  sub- 
ject to  limitation  laws  to  the  same  extent  as  private  individuals, 
but,  on  the  other  hand,  in  all  matters  involving  strictly  public  rights, 
they  are  not  subject  to  the  limitation  laws  as  such.  The  decision  in 
the  principal  case  (Bannock  County  v.  Bell,  ante,  p.  140),  though 
overruling  the  case  of  Fremont  v.  Brandon,  6  Idaho,  482,  56  Pac.  254, 
whieh  held  that  certain  limitations  ran  against  the  county,  in  re- 
ferring to  the  case  cited  above,  merely  said  it  was  not  in  point. 

It  has  also  been  held  in  general  terms  that  statutes  of  limitation 
do  not  run  against  municipal  corporations  as  to  property  held  or 
used  for  public  or  governmental  purposes:  Mobile  Transportation  Co. 
V.  Mobile,  128  Ala.  335,  86  Am.  St.  Bep.  143,  30  South.  645;  Bedford 
V.  WiUard,  133  Ind.  562,  36  Am.  St.  Bep.  563,  33  N.  E.  368;  Bay  St. 
Louis  V.  Hancock  Co.,  80  Miss.  364,  32  South.  54.  But  that  such  stat- 
utes operate  where  it  is  not  held  for  public  use:  Hammond  v.  Shep- 
ard,  186  HI.  235,  78  Am.  St.  Bep.  2^4,  57  N.  £.  867. 

It  was  substantially  held,  in  Presidio  Co.  v.  Jeff  Davis  Co.  (Tex. 
Civ.),  77  8.  W.  278,  that  neither  the  doctrine  of  stale  demand  nor 
limitation  statutes  would  apply  to  proceedings  to  determine  the 
boundary  line  between  two  counties.  And  in  United  States  v.  Nash- 
viUe  etc.  Co.,  118  U.  S.  120,  6  Sup.  Ct.  Rep.  1006,  30  L.  ed.  81,  the 
United  States  had  purchased,  as  trustee  for  the  -Chickasaw  Indians, 
under  certain  treaties  with  them,  certain  bonds  of  Tennessee.  The 
court  held  that  the  right  of  action  of  the  United  States  on  the  cou- 
pons of  such  bonds  could  not  be  barred  by  a  statute  of  limitations  of 
Tennessee,  either  while  it  held. the  bonds  in  trust,  or  after  becoming 
the  owner  of  the  coupons. 

4.  litigation  Affecting  PTivate  Bights  or  Ordinary  Business  Trans- 
actlona* — Many  of  the  cases  bearing  on  the  phase  of  the  subject  to 
be  treated  in  this  section  have  been  adverted  to  in  the  preceding 
seetion.  The  courts,  in  treating  of  the  application  of  limitation  stat- 
mtes  to  cases  involving  public  rights  have  often,'  in  the  same  connee- 
tioBy  stated  the  rule  where  such  statutes  were  set  up  in  eases  in* 
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▼olving  private  or  ordinaiy  bnsineM  lights;  henee,  to  again  eom- 
BMnt  on  or  quote  from  the  eases  there  referred  to  wonld  be  bnt  an 
unneceasarjr  repetition.  From  the  cases  already  referred  to  and  those 
which  will  be  referred  to  in  the  farther  diBcussion  of  the  subject, 
it  seems  that  the  courts  are  not  entirely  harmonious  in  their  views. 
In  Burlington  t.  Burlington  etc.  B.  B.  Co.,  41  lowa^  140,  which  waa 
a  suit  by  the  city  to  recover  certain  municipal  taxes,  the  court,  in 
discussing  the  application  of  the  statute  of  limitations,  said:  "It 
is  argued  that  as  the  city  is  an  instrument  of  the  state  in  exercising 
the  functions  pertaining  to  government,  it  is  to  be  regarded  as  the 
state,  and  the  maxim,  'Nullum  tempus  oecurrit  regi/  preserves  to  it 
all  rights  of  action  given  to  enforce  its  governmental  authority. 
The  learned  counsel  for  plaintiff  admit  that  they  are  able  to  cite 
no  authorities  in  support  of  their  position  that  the  maxim  is  appli- 
cable to  the  city.  They  concede  that  where  actions  are  brought  by 
municipal  corporations  to  recover  property,  or  to  enforce  contracts 
made  with  them  in  their  corporate  and  governmental  capacity,  the 
statute  may  be  pleaded,  as  where  like  actions  are  brought  by  nat- 
ural persons.  They  observe,  and  we  think  accurately,  that:  'The  cases 
which  hold  municipal  corporations  are  not  exempt  from  the  statute, 
refer  to  rights  of  property  and  not  to  publie  duties.  ....  When  the 
city,  laying  aside  its  sovereignty,  places  itself  in  the  position  of  a 
mere  contracting  party  and  deals  with  the  individual,  not  as  a  sub- 
ject, but  as  a  natural  person,  it,  as  we  have  before  said,  subjects 
itself  to  the  laws  controlling  natural  persons.'  We  think  the  doc- 
trine of  the  quotation  is  not  only  well  expressed  but  entirely  cor- 
rect." The  court  then  held  that  the  city  taxes,  which  were  the  sub- 
ject of  the  litigation,  were  debts,  and  that  it  constituted  property 
held  by  the  city  in  its  proprietary  character. 

In  Simplot  v.  Chicago  etc.  By.  Co.,  16  Fed.  361,  5  McCrary,  158, 
the  rule  was  expressed  in  the  following  language:  "The  true  rule 
is  that  when  a  municipal  corporation  seeks  to  enforce  a  contract 
right,  or  some  right  belonging  to  it  in  a  proprietary  sense,  or,  in 
other  words,  when  the  corporation  is  seeking  to  enforce  the  private 
rights  belonging  to  it,  as  distinguished  from  rights  belonging  to  the 
public,  then  it  may  be  defeated  by  force  of  the  statute  of  limita- 
tions; but  in  all  cases  wherein  the  corporation  represents  the  pub- 
lic at  large,  or  the  state,  or  is  seeking  to  enforce  a  right  pertaining 
to  sovereignty,  then  the  statute  of  limitations,  as  such,  cannot  be 
made  applicable.  In  the  latter  cases  the  courts  may  apply  the 
doctrine  or  principle  of  an  estoppel,  and  by  means  thereof,  where 
justice  and  right  demand  it,  prevent  wrong  and  injury  from  being 
done  to  private  rights." 

As  an  illustration  of  the  varied  views  of  the  courts  as  to  these 
questions  and  the  reasons  which  they  urge  in  support  of  their  views, 
we  will  quote  from  United  States  v.  McElroy,  25  Fed.  804,  and  thea 
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from  United  States  y.  Imley,  whieli  was  the  same  case  in  the  TJnited 
States  supreme  eonrt,  where  the  deeision  of  the  eireait  court  was 
reversed.  Both  of  these  eases  appear  to  have  been  very  well  con- 
sidered. It  seems  to  ns,  however,  that  the  reasons  given  by  the 
United  States  supreme  eonrt  for  its  holdin^^  would  not  apply  to  sim- 
ilar suits  by  municipal  corporations,  although  the  reasonicg  might 
stpply  to  a  state  under  similar  circumstances. 

In.  United  States  v.  Me£lroy,  25  IVd.  804,  which  was  a  suit,  in 
equity  by  the  United  States  to  redeem  from  a  mortgage  foreclosure, 
Justice  Brewer,  then  on  the  circuit  bench,  in  delivering  the  opinion 
of  the  court,  said:  "Unquestionably,  if  the  plaintiff  was  a  private 
individual,  the  statute  of  limitations  would  cut  off  all  ri^ht  to  re- 
deem; but  it  is  said  that  the  statute  of  limitations  runs  not  against 
the  government.  This  is  unquestionably  true,  and  it  may  also,  for 
the  purposes  of  this  ease,  be  conceded  that  neither  the  statute  of 
limitations  nor  laches  bar  the  government  aa  to  any  dmim  for  relief 
in  a  purely  governmental  matter;  but  when  the  government  corner 
as  A  complainant  into  a  court  of  equity,  asserting  the  same  rights 
as  a  private  individual — a  mere  matter  of  dollars  and  cents,  involving 
no  questions  of  governmental  right  or  duty — it  seems  that,  although 
technically  the  statute  of  limitations  may  not  bar,  the  ordinary  rules 
controlling  courts  of  equity  as  to  the  effect  of  laches  diould  be  en- 
forced. In  the  case  of  United  States  v.  Beebee,  17  Fed.  37,  4 
MeCrary,  12,  this  rule  was  laid  down  by  the  circuit  court  of  this 
circuit:  'Lapse  of  time  may  be  a  sufficient  defense  to  a  suit  insti- 
tuted in  the  name  of  the  United  States.  When  the  government  foe- 
comes  a  party  to  a  suit  in  its  courts  it  is  bound  by  the  same  prin- 
ciples that  govern  individuals.  When  the  United  States  voluntarily 
appears  in  a  court  of  justice,  it  at  the  same  time  voluntarily  submits 
to  the  law,  and  places  itself  upon  an  equality  with  other  litigants.' 

"I  think  that  doctrine  eminently  just  and  correct.  It  is  especially 
true  in  a  case  like  this.  The  government  could  not,  except  at  its 
own  wiU,  be  made  a  party  to  any  foreclosure  suit.  When  a  complain- 
ant is,  therefore,  in  a  foreclosure  suit,  unable  to  compel  the  appearance 
of  the  government,  or  to  have  its  rights  adjusted  and  foreclosed,  it 
would  be  cruel  to  hold  that  a  party  standing  by  its  own  will  aloof 
from  the  power  of  the  courts  could  bide  its  time,  and  after  the  lapse 
of  many  years,  when  property  values  have  changed,  when  parties 
have  acted  in  the  faith  of  perfect  title,  come  into  a  court  of  equity 
and  say  that  all  these  proceedings  go  for  naught  so  far  as  title  is 
eoncemed,  and  now  claim  a  property  which  by  the  combined  efforts 
and  action  of  many  individuals,  among  whom  is  such  complainant, 
has  been  largely  increased  in  value.  I  hold,  therefore,  that  the  claim 
of  the  government  is  barred  by  its  own  laches,  and  that  the  demurrer 
must  be  sustained  and  the  bill  dismissed.'' 

But  Justice  Blatchford,  in  delivering  the  opinion  of  the  United 
States  supreme  court,  in  United  States  v.  Insley,  130  U.  S.  263,  9 
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Sup.  Ct.  Bep.  485,  32  L.  ed.  968,  which  was  an  appeal  of  the  case 
just  quoted  from,  after  referring  to  the  decision  of  the  circuit  court, 
said:  "This  decision  of  the  circuit  court  was  made  in  December, 
1885,  prior  to  the  decisions  of  this  court  in  the  cases  of  Yan  Brock- 
lin  T.  State  of  Tennessee,  117  U.  S.  151,  6  Sup.  Ct.  Bep.  670,  29  L.  ed. 
845,  United  States  v.  Nashville  By.  Co.,  118  U.  S.  120,  6  Sup.  Ct. 
Bep.  1006,  30  L.  ed.  81,  and  United  States  v.  Beebe,  127  U.  S.  338, 
8  Sup.  Ct.  Bep.  1083,  32  L.  ed.  121,  These  cases  determine  that  the 
decree  in  the  present  case  must  be  reversed. 

"In  Yan  Brocklin  ▼.  State  of  Tennessee,  117  U.  S.  158,  6  Sup. 
Ct.  Bep.  670,  29  L.  ed.  845,  this  court  said:  'The  United  States  do 
not  and  cannot  hold  property,  as  a  monarch  may,  for  private  or  per- 
sonal purposes.  All  the  property  and  revenues  of  the  tlnited  States 
must  be  held  and  applied,  as  all  taxes,  duties,  imposts  and  excises 
must  be  laid  and  collected,'  'to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the  United  States.' 

^'In  the  present  ease,  the  United  States  holds  the  title  to  the  prop- 
erty in  question,  as  it  holds  all  other  property,  for  public  purposes, 
and  not  for  private  purposes.  So  holding  the  title  and  the  right  of 
possession  under  their  deed,  it  holds  in  the  same  manner,  and  for 
publie  purposes,  the  incidental  right  of  redemption.  In  this  view  the 
doctrine  often  laid  down,  and  again  enforced  in  United  States  v. 
Nashville  By.  Co.,  118  U.  a  120,  6  Sup.  Ct.  Bep.  1006,  30  L.  ed.  81, 
applies  to  this  ease.  It  was  there  said  (page  125):  'It  is  settled  be- 
yond doubt  or  controversy — ^upon  the  foundation  of  the  great  prin- 
ciple of  public  policy,  applicable  to  all  governments  alike,  which 
forbids  that  the  publie  interests  should  be  prejudiced  by  the  negli- 
gence of  the  officers  or  agents  to  whose  care  they  are  confided — ^that 
the  United  States,  asserting  rights  vested  in  them  as  a  sovereign  gov- 
ernment, are  not  l|^und  by  any  statute  of  limitations,  unless  Congress 
has  clearly  manifested  its  intention  that  they  should  be  so  bound: 
Lindsey  v.  Miller,  6  Pet.  666,  8  L.  ed.  538;  United  States  v.  Knight, 
14  Pet.  301,  316,  10  L.  ed.  465;  Gibson  v.  Chouteau,  13  Wall.  92,  20 
L.  ed.  534;  United  States  v.  Thompson,  98  U.  S.  486,  25  L.  ed.  194; 
Fink  V.  O'Neil,  106  U.  8.  272,  2&1,  1  Sup.  a.  Bep.  325,  27  L.  ed.  196.' 
This  doctrine  is  applicable  with  equal  force,  not  only  to  the  question 
of  a  statute  of  limitations  in  a  suit  at  law,  but  abo  to  the  question 
of  laches  in  a  suit  in  equity.  In  United  States  v.  Beebe,  127  U.  S. 
344,  8  Sup.  Ct.  Bep.  1083,  32  L.  ed.  121,  it  was  said:  'The  principle 
that  the  United  States  are  not  bound  by  any  statute  of  limitations, 
nor  barred  by  any  laches  of  their  ofleers,  however  gross,  in  a  suit 
brought  by  them  as  a  sovereign  government  to  enforce  a  public  right 
or  to  assert  a  public  interest  is  established  past  all  controversy  or 
doubt.'    These  views  entirely  cover  the  present  case. 

"It  was  suggested  in  the  decision  of  the  court  below,  as  a  ground 
for  applying  to  the  United  States  the  doctrine  of  laehes;  that  the 
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goTemment  was  not  made  a  party  to  the  foreelosure  suit,  because  !t 
eoold  not  have  been  made  such  party  except  at  its  own  will,  and  that 
it  would  be  a  hardship  to  the  other  parties  to  this  suit  to  allow  the 
foyemment  to  lie  by  for  so  many  years,  and  then  come  into  a  court 
ef  equity  to  assert  the  rights  sought  to  be  maintained  in  this  suit. 
It  is  a  sufficient  answer  to  this  view  to  say  that  the  principle  we  hav^d 
announced  has  long  been  understood  to  be  the  rule  applicable  to  the 
gove^ment,  and  that  it  rests  with  Congress,  and  not  with  the  courts, 
to  modify  or  change  the  rule.'' 

It  waSy  however,  held  in  Bank  of  the  United  States  ▼.  McEensie, 
2  Brock,  393,  Fed.  Cas.  No.  927,  that  where  a  sovereign  becomes  a 
Bember  of  a  trading  company,  it  devests  itself,  with  reference  to  the 
transactions  of  the  company,  of  the  prerogatives  of  sovereignty,  and 
assumes  the  character  of  a  private  citizen.  So,  also,  in  Calloway  v. 
Coesart,  45  Ark.  81,  the  transactions  of  a  bank  which  had  been  aided 
hy  the  state,  were  a  matter  of  controversy,  and  the  questions  whether 
fimitations  would  apply  arose.  The  court  said:  "It  is  obvious  that 
all  these  were  plain  business  transactions  after  the  grant  of  the 
tfriginal  franchises.  The  attitude  of  the  state  with  regard  to  this 
property,  or  her  rights  of  indemnity  in  it,  was  just  such  as  might 
Ittve  been  assumed  by  any  individual  or  private  corporation,  which 
might  have  chosen  to  lend  its  credit  to  the  bank.  When  a  state 
steps  down  into  the  arena  of  common  business  in  concert,  or  in  com- 
petition with  her  citizens,  she  goes  devested  of  her  sovereignty.  The 
reason  of  the  maxim  'Nullum  tempus  occurrit  regi'  no  longer  ap- 
plies"; citing  United  States  Bank  v.  McEenzie,  2  Brock  (Chief 
Justice  Marshall's  decisions),  393,  Fed.  Cas.  No.  927;  United  States 
▼.  White,  2  Hill,  59,  37  Am.  Dec.  374;  Fields  v.  Wheatly,  1  Sneed, 
351;  Bank  of  Tennessee  v.  Dibrell,  3  Sneed,  379;  Bank  of  United 
fitates  V.  Planters'  Bank  of  Georgia,  9  Wheat.  904,  6  L.  ed.  244; 
Angell  on  Limitations,  6th  ed.,  sec.  41. 

In  the  United  States  v.  Buford,  3  Pet.  12,  7  L.  ed.  585,  it  was  held 
that  the  assignment  to  the  United  States  of  a  debt  barred  by  the 
statute  of  limitations  gives  it  no  more  validity  than  when  in  the 
assignor 's  hands.  And  in  United  States  v.  White,  2  Hill,  59,  37  Am. 
Dec.  374,  it  was  held  that  the  statute  of  limitations  do  not  run 
•gainst  the  United  States,  although  they  sue  upon  a  note  or  cause  of 
action  acquired  by  transfer  from  a  private  person,  unless  the  statute 
^d  begun  to  run  before  the  transfer  was  made. 

In  Shelby  County  v.  Bickford,  102  Tenn.  395,  52  S.  W.  772,  it  was 
leld  that  where  a  county  sues  its  grantors  on  a  covenant  against  en- 
cumbrances, there  having  been  county  taxes  due  at  the  time  of  the 
conveyance,  the  suit  is  not  brought  in  a  sovereign  capacity,  and 
kence  it  is  subject  to  the  ordinary  limitation  statutes.  So,  also,  in 
Johnson  v.  Llano  County,  16  Tex.  Civ.  421,  39  S.  W.  995,  it  was  held 
that  a  county  suing  to  recover  land  not  devoted  to  public  use  is  not 
•xempt  from  the  operation  of  the  statutes  of  limitation. 


Digitized  by  VjOOQ IC 


184  American  Statb  Eepobts,  Vol.  lOL        [Idaho, 

Theoretically,  the  rule  that  statutes  of  limitation  do  not  ran  against 
governmental  bodies  when  asserting  a  public  right  or  protecting 
property  held  for  public  use,  and  that  such  statutes  do  ran  against 
such  bodies  when  asserting  private  rights  or  enforcing  rights  arising 
from  out  of  ordinary  business  transactions,  is  sound.  The  rale  is 
supported  by  the  weight  of  authority,  although  there  are  some  eases 
which  seem  to  hold  that  the  pecuniary  interests  of  the  United  States 
are  matters  of  sovereignty.  The  difficulty  of  any  rule  in  regard  to 
the  subject  lies  in  its  application  to  the  varied  circumstances  of  each 
particular  case.  There  are,  of  eourse,  many  circumstances  under 
which  it  would  be  readily  conceded  that  the  governmental  body  is 
acting  strictly  in  a  sovereign  capacity,  but,  on  the  other  hand,  there 
are  many  other  circumstances  when  it  seems  to  us  that  it  is  ex- 
tremely doubtful  whether  the  governmental  body  is  acting  in  a 
strictly  sovereign  capacity  in  attempting  to  enforce  alleged  property 
rights.  It  would  seem  that  when  all  the  people  of  the  United  States 
or  of  the  state  (both  of  which  seem  to  be  recognized  as  representing 
the  sovereignty)  are  interested  in  the  subject  matter  of  the  litiga- 
tion, that  there  is  no  question  about  the  maxim  applying,  but  that 
when  only  a  portion  of  the  people  of  the  state — ^for  instance,  that 
part  of  the  people  residing  in  some  minor  subdivision  of  the  state, 
sneh  as  a  county  or  municipal  corporation — are  the  sole  parties  in- 
terested in  the  subject  matter  of  the  Utigation  that  then  the  maxim 
does  not  apply.  It  seems  to  be  held  by  some  of  the  courts  that  in  so 
far  as  a  municipal  corporation  acts  merely  for  the  benefit  of  the 
people  within  the  limits  of  the  municipality,  its  actions  are  similar 
to  those  of  a  private  corporation  acting  in  the  interest  of  its  stock- 
holders, and  that  as  to  such  actions,  the  municipality  is  bound  to  use 
the  same  degree  of  vigilance  as  a  private  corporation,  but  that  when 
the  municipality  acts  in  regard  to  some  matter  or  thing  in  which 
all  the  people  of  the  state  are  interested,  though,  perhaps,  in  a  lesser 
degree  than  the  people  within  the  limits  of  the  municipality^  it  then 
acts  as  the  representative  of  the  sovereignty  and  the  maxim  applies. 
The  courts,  however,  apparently  do  not  apply  these  principles  uni- 
formly. It  is  very  often  quite  difficult  to  determine  when  the  sub- 
ject matter  affects  the  general  public,  and  when  it  affects  only  the 
locality,  and  besides  the  application  of  the  maxim  strictly  often 
operates  very  harshly  on  individual  interests.  But  many  of  the 
courts,  as  we  have  seen,  apply  the  doctrine  of  equitable  estoppel 
where  the  strict  application  of  the  maxim  would  work  a  hardship 
upon  innocent  individuals.  The  application  of  the  maxim  is  also 
limited  to  a  large  extent  by  statutory  provisions,  and  many  of  the 
apparently  inconsistent  decisions  may  be  reconciled  with  the  prin- 
eiples  set  forth  by  the  weight  of  authority  by  considering  them  in 
the  light  of  the  statutory  provisions  in  regard  to  the  application  of 
limitations  in  the  jurisdiction  where  the  decision  was  rendered. 
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•b    ActUns  or  PxooeedlngB  In  WUdi  AppWcatliwi  of  Kadin  Wm 

flooglit. 

!•  In  OoDoraL — ^Inasmuch  at  the  main  parpoae  of  this  note  has 
been  merely  to  diacaSB  the  general  principles  regarding  the  maxim 
and  its  application,  we  shall  not  comment  on  or  discnss  the  cases 
which  we  shall  cite,  wherein  it  was  songbt,  successfully  or  nnsucccss- 
fully,  to  apply  the  maxim.  In  many  instances,  the  question  has  been 
one  of  eonstmction  as  to  whether  a  particular  statute  of  limitation 
was  sufficiently  expressive  to  overcome  the  exemption  afforded  by 
the  maTim.  Hence,  we  shall  merely  call  attention  to  the  cases,  and 
indicate  in  a  general  way  the  sabject  matter  toward  which  it  was 
Bought  to  apply  the  maxim. 

8.  Saeo¥«cy  of  Property  or  Funds  of  tlie  Government* — ^The  ques* 
Uon  waa  raised  in  »  aoit  for  the  recovery  of  funds  belonging  to  the 
United  States  and  wrongfully  obtained  by  the  defendant  in  United 
States  V.  Mitchell,  26  Fed.  607;  Pooler  v.  United  States,  127  Fed.  519. 
The  xeeoTeiy  of  funds  or  fees  alleged  to  have  been  illegally  retained 
by  an  official  was  the  subject  matter  in  People  v.  Van  Ness,  76 
GaL  121,  18  Pae.  139;  People  v.  Melono,  73  Cal.  574,  15  Pac.  294; 
Pike  County  v.  Gadwell,  78  111.  App.  201;  Kemp  v.  Commonwealth, 
1  Hen.  A  M.  85.  And  in  Terre  Haute  etc.  B.  B.  Co.  v.  State,  159 
Ind.  488,  66  N.  E.  401,  the  subject  of  litigation  was  the  recovery  of 
certain  surplus  profits  due  the  state  from  a  railway  company  created 
by  a  speeial  statute.  The  cases  in  which  the  adverse  possession  of 
pnblie  property  was  involved  will  be  found  in  the  monographic  note 
to  Schneider  v.  Hutchinson,  76  Am.  St.  Bep.  479,  while  the  cases  in 
whidi  the  right  to  acquire  title  by  adverse  possession  to  lands  par- 
ticularly deroted  to  a  public  use  will  be  found  in  the  monographic  note 
to  Northern  Pac.  By.  Co.  v.  Ely,  87  Am.  St.  Bep.  775.  The  recovery 
of  the  proceeds  from  the  sale  of  lands  held  for  the  heuefit  of  the 
school  fund  or  of  moneys  belonging  to  the  ^school  fund  were  the  ques- 
tions in  State  ▼.  Bnrk,  63  Ark.  56,  37  S.  W.  406;  Trustees  v.  Arnold, 
68  HL  Appi  103;  Board  ▼.  State,  106  Ind.  270,  6  N.  £.  623;  Dee 
Moines  County  v.  Harker,  34  Iowa,  84;  Kellogg  v.  Decatur  County,  38 
Iow%  524;  State  v.  Farrell,  83  Iowa,  661,  49  N.  W.  1038;  Parish 
Board  v.  Shreveport,  47  La.. Ann.  1310,  17  South.  823;  Trustees  etc. 
T.  Campbell,  16  Ohio  St.  11;  State  v.  Ilnn,  102  Mo.  222,  14  S.  W. 
984;  State  ▼.  Crumb,  157  Mo.  545,  57  S.  W.  1030. 

a.  Becovwy  of  Taxes,  Assessments,  Forfeitares  and  Penalties. — 
In  State  ▼.  City  of  Columbia  (Tenn.  Ch.),  52  8.  W.  511,  it  was 
sought  to  recover  certain  state  taxes  collected  by  the  municipality, 
and  in  Stewart's  Estate,  147  Pa.  St.  383,  23  Atl.  599,  the  subject 
of  the  litigation  was  the  recovery  of  a  collateral  Inheritance  tax; 
while  in  Commissioners  v.  Buckner,  48  Fed.  533,  a  city  sought  to 
recover  taxes  illegally  collected  by  the  United  States.  Suits  for  the 
recovery  of  general  taxes  generally  involve  the  construction  of  stat- 
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otes  of  limitation.  The  application  of  the  maxim  it,  however,  some- 
times raised:  Bee,  generally,  on  the  qiLBstion,  San  Francisco  v.  Lun- 
ing,  73  CaL  610,  15  Pae.  311;  BeU  v.  Stevens,  116  Iowa,  451,  90  N. 
W.  87;  Thomburg  v.  Cardell,  123  Iowa,  313,  95  N.  W.  239;  Beed  v. 
Creditors,  39  La.  Ann.  115,  1  South.  784;  Hood  ▼.  New  Orleans,  49 
La.  Ann.  1461,  22  South.  401;  Brown  County  v.  Winona  etc.  Co.,  38 
Minn.  397,  87  N.  W.  949;  State  y.  Piland,  81  Mo.  519;  Board  of 
Oommissioners  t.  Story,  26  Mont.  517,  69  Pac.  56;  Hoover  v.  Engles, 
€3  Neb.  688,  88  N.  W.  869;  Hagerman  v.  Territory  (N.  Mex.),  66  Pac. 
^26;  State  v.  Yellqw  Jacket  etc.  Co.,  14  Nev.  220;  City  of  Wilmington 
y.  Cronly,  122  N.  0.  383,  388,  30  S.  E.  9;  Greenlaw  v.  Dallas  (Tex. 
Civ.),  75  S.  W.  812;  City  etc.  of  San  Francisco  v.  Jones,  20  Fed.  188. 
See,  also,  the  monographic  note  to  Richards  v.  Commissioners  of 
Clay  Co.,  42  Am.  St.  Bep.  655,  on  the  recovery  of  personal  judgments 
for  taxes.  As  bearing  on  the  distinction  between  special  assess- 
ments and  ordinary  taxation,  see  Town  of  Macon  v.  Patty,  57  Miss. 
378,  34  Am.  Bep.  451.  As  bearing  on  the  recovery  of  city  taxes  and 
assessments  in  connection  with  this  general  subject,  see  Williamson  ▼. 
Joyce,  140  Cal.  669,  74  Pac.  290;  Burlington  v.  Burlington  etc  Co., 
41  Iowa,  134;  Lexington  v.  Crosthwaite  (Ky.),  78  S.  W.  1130; 
Miramon  v.  New  Orleans,  52  La.  Ann.  1623,  28  South.  107;  Memphis 
V.  Looney,  68  Tenn.  (9  Baxt.)  130;  MelUnger  v.  Houston,  68  Tex. 
36,  3  S.  W.  249;  Hogan  v.  Ingle,  2  Cranch  C.  C.  352,  Fed.  Cas.  No. 
^583.  As  bearing  on  the  recovery  of  assessments  for  the  construc- 
tion of  a  township  ditch,  see  Hartman  v.  Hunter,  56  Ohio  St.  175,  46 
N.  E.  577.  As  to  actions  for  the  recovery  of  penalties  and  forfeitures^ 
see  People  v.  Strauss,  97  111.  App.  47;  Pennsylvania  Cow  v.  State, 
142  Ind.  428,  41  N.  E.  937;  State  v.  Halter,  149  Ind.  292,  47  N.  E. 
665;  United  States  v.  One  Dark  Bay  Horse,  130  Fed.  240. 

4.  Collection  of  Debts  In  OeneraL — ^In  regard  to  the  collection  of 
ordinary  debts  due  a  governmental  body,  see  Board  v.  Lods,  9  Ind. 
App.  369,  36  N.  E.  772;  United  States  v.  White,  2  HiU,  59,  37  Am. 
Dec.  374;  Commonwealth  v.  Hutchinson,  10  Pa.  St.  466.  The  subject 
matter  in  San  Luis  Obispo  Co.  v.  Gage,  139  Cal.  393,  73  Pae.  174, 
was  a  claim  of  a  county  against  the  state  for  the  support  of  certain 
orphans;  and  in  State  v.  Dunbar's  Estate,  99  Mich.  99,  57  N.  W. 
1103,  the  suit  was  for  the  recovery  of  money  expended  for  the  main- 
tenance of  an  insane  person  at  an  insane  asylum. 

5.  Suits  on  OAcial  or  Other  Bonds.— The  recovery  on  official  bonds 
is  generally  regulated  by  statute.  The  applicability  of  statutes  of 
limitations  to  bonds  of  that  character  was  discussed  in  Ware  v. 
Oreene,  37  Ala.  494;  San  Luis  Obispo  Co.  v.  Farnum,  108  Cal.  567,  41 
Pac.  447;  Mason  ▼.  Luce,  116  CaL  232,  48  Pac.  72;  San  Diego  County 
y.  Dauer,  131  CaL  199,  63  Pac.  338;  Bamsey's  Estate  v.  People,  197  HL 
572,  90  Am.  St.  Bep.  177,  64  N.  E.  649;  Ware  v.  State,  74  Ind.  IM; 
State  V.  Dyer,  17  Iowa,  223;  State  v.  Henderson,  40  Iowa,  242;  Board 
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▼.  Van  Bkyek,  62  Kan.  622,  35  Pae.  299;  Clements  v.  Biossat,  26  La. 
Ann.  243;  Furlong  v.  State,  68  Miss.  717;  State  v.  Pratte,  8  Mo.  286, 
40  Am.  Dee.  140;  United  States  v.  Band,  4  Saw.  272,  Fed.  Cas.  No. 
16,116.  In  Straus  y.  Commonwealth,  62  Kj.  149,  a  bail  bond  was  the 
subject  of  the  litigation,  while  in  Link  ▼.  Murphy,  2  Wils.  Civ.  Cas. 
(Tex.),  sec  13,  the  suit  was  based  on  a  bond  relative  to  the  hire  of 
a  county  convict. 

6.  BflBCtsslon  of  Fraudulent  Land  Patent.— In  State  v.  Burnett 
(Tex.  Civ.),  59  S.  W.  599,  it  was  held  that  limitation  statutes 
do  not  run  against  the  right  of  the  state  to  set  aside  a  land  patent 
obtained  by  fraud.  See,  also,  monographic  note  to  Schneider  v. 
Hutchinson,  76  Am.  St.  Bep.  479. 

7.  Bastraint  of  Public  Nuisance.— The  authorities  relative  to  the 
right  to  continue  a  public  nuisance  by  reason  of  prescription  were  dis- 
eoBscd  in  the  monographic  note  to  Mississippi  Mills  Co.  v.  Smith,  30 
Am.  St.  Bep.  557.  The  subject  was  also  adverted  to  in  Beed  v.  Bir- 
mingham, 92  Ala.  839,  9  South.  161;  Bussell  v.  Lincoln,  200  HI.  511, 
65  N.  £.  1088. 

&  EKheat  Proceedings^ — ^The  general  subject  of  limitations  as 
applied  to  the  proceeding  in  escheat  was  discussed  in  the  following 
eases:  Male  High  School  v.  Auditor,  80  Ky.  336;  Hepburn's  Case,  3 
Bland,  115;  Crane  v.  Boeder,  21  Mich.  24,  4  Am.  Bep.  430;  In  re 
Bousquet's  Estate,  206  Pa.  St.  534,  56  Atl.  60;  Harlock  v.  Jackson,  3 
Brev.  (8.  C.)  254;  French  v.  Commonwealth,  5  Leigh,  512,  27  Am. 
Dec.  613. 

9.  <)iio  Wairaato  Proceedings.— The  general  effect  of  the  statute 
of  limitations  and  of  the  maxim,  "Nullum  tempus  occurrit  regi," 
is  treated  in  the  monographic  note  to  McPhail  v.  People,  52  Am. 
St.  Bep.  312.  We  will,  however,  refer  to  some  of  the  cases  decided 
since  that  time.  The  distinction  in  applying  statutes  of  limitation  to 
quo  warranto  proceedings  as  dependent  upon  the  public  or  private 
purposes  to  be  attained  by  the  proceeding  was  discussed  in  Catlett 
V.  People,  151  HI.  24,  37  N.  E.  855.  The  general  subject  was  also 
treated  in  Stete  v.  Wofford,  90  Tex.  514,  39  S.  W.  921.  The  subject 
of  laches  in  connection  with  quo  warranto  proceedings  to  test  the 
legality  of  the  organization  of  a  drainage  district  was  treated  in 
People  V.  Schnepp,  179  HL  305,  63  N.  E.  632;  People  v.  Gary,  196  111. 
310,  63  N.  £.  749.  The  statute  of  limitations  as  applied  to  an 
information  in  the  nature  of  quo  warranto  to  try  title  to  an  office, 
was  an  issue  in  Place  v.  People,  87  111.  App.  527,  193  HI.  160,  61 
N.  E.  354,  while  the  subject  as  applied  to  boards  was  treated  in 
Bute  ▼.  Buckley,  60  Ohio  St.  273,  54  N.  E.  272.  The  subject  of 
laches  as  applied  to  quo  warranto  proceedings  to  oust  a  city  from 
its  franchise  was  discussed  in  Soule  v.  People,  205  111.  618,  69  N. 
B.  22;  State  v.  Town  of  Mansfield,  99  Mo.  App.  146,  72  S.  W.  471. 
Quo  warranto  proceedings  on  the  relation  of     the  is  habitants  of  a 
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▼mage  to  oust  its  tnuitees,  was  the  subjeet  of  People  ▼.  Hanker^ 
197  m.  409,  64  N.  E.  253.  Quo  warranto  to  inquire  into  an  alleged 
nsorpatioa  hj  others  of  powers  granted  to  an  incorporated  town  waa 
the  issue  in  State  ▼.  Wofford,  90  Tex.  514,  39  a  W.  921.  The  effect 
of  laches  on  quo  warranto  proceedings  to  forfeit  the  franchise  of 
a  corporation,  was  discussed  in  Kellogg  v.  Union  Co.,  12  Conn.  7; 
People  ▼.  Pullman  Palace  Car  Co.,  175  111.  125,  51  K.  £.  664;  Ee» 
Biver  B.  Co.  y.  SUte,  155  Ind.  433,  57  N.  £.  388;  People  v.  Oak- 
land County  Bank,  1  Doug.  (Mich.)  282;  State  v.  Pawtuzet  Turn- 
pike Co.,  8  B.  L  521,  94  Am.  Dec.  123.  For  a  general  discusdion  of 
the  subject,  see  the  monographic  note  to  State  v.  Atchison  etc  B. 
Co.,  8  Am.  St.  Bep.  179. 


ANDEBSON  ?.  CEEAMERY  PACKAGE  MANUFACTUS- 

ING  COMPANY. 

[8  Idaho,  200,  67  Pae.  493.] 

USUBY — Oorrnpt  Intent. — ^A  contract  for  interest  at  higher 
than  the  legal  rate  both  before  and  after  judgment,  without  a  cor- 
rupt intent  on  the  part  of  the  lender  to  exact  an  unlawful  rate  of 
interest,  is  not  usurious,     (p.  193.) 

USUBT  IB  Matter  of  Intention,  and  to  avoid  a  contract  it 
must  appear  that  the  lender  knew  the  facts,  and  acted  with  a  view 
of  evading  the  law.     (p.  193.) 

nZTUBES— Mortgage  Uen^— If  machinery  is  purchased  and 
placed  for  use  in  a  permanent  building  under  a  contract  that  it  shall 
remain  the  property  of  the  seller,  or,  after  such  machinery  is  placed 
in  the  building,  a  chattel  mortgage  is  given  by  the  purchaser  to 
the  seller  on  such  machinery,  a  prior  real  estate  mortgage  on  the 
building  given  by  such  purchaser  is  not  a  prior  lien  on  such  ma- 
chinery so  as  to  estop  the  chattel  mortgagee  from  foreclosing  his 
mortgage,     (p.  194.) 

J.  A.  Bagley,  for  the  appellant. 

A.  Budge,  for  the  respondent 

«»  STOCKSLAGEE,  J.  This  case  comes  here  for  review 
from  three  judgments  rendered  by  the  district  court  of  Bear 
Lake  county.  On  the  twenty-first  day  of  June,  1899,  C.  J.  An- 
derson and  Margaret  Anderson,  defendants,  executed  to  phiin- 
tifl,  John  A.  Anderson,  a  promissory  note,  to  wit:  "Four  years 
after  date,  for  value  received,  we,  or  either  of  us,  promise  to 
pay  to  John  A.  Anderson  $3,100,  negotiable  and  payable  at  the 
Manufacturers'  National  Bank  of  Racine,  Wisconsin,  in  United 
States  gold  coin,  with  interest  at  the  rate  of  ten  per  cent  per 
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ftnnnm  from  date  until  paid,  both  before  and  after  judgment; 
and^  if  amt  be  inatitated  for  the  collection  of  this  note,  we  agree 
to  pay  a  reasonable  attorney's  fee.    Interest  payable  yearly.'' 

On  the  eleventh  day  of  October,  1898,  the  same  parties  ex- 
ecuted and  deliTered  their  promissory  note  payable  to  Mattie 
Vass,  to  wit:  '^Two  years  after  date,  for  value  received,  we, 
or  either  of  us,  promise  to  pay  to  Mattie  Yass,  03  order,  $400, 
negotiable  and  payable  at  the  Manufacturers'  Bank  of  Bacine, 
Wisconsin,  in  United  States  gold  coin  with  interest  at  the 
^^  rate  of  ten  per  cent  per  annum  from  date  until  paid,  both 
before  and  after  judgment,  and,  if  suit  be  instituted  for  the 
collection  of  this  note,  agree  to  pay  a  reasonable  attorney's  fee. 
Interest  payable  yearly."  Mor^ges  were  executed  by  C.  J. 
Anderson  and  his  wife,  Margaret  Anderson,  to  secure  the  pay- 
ment of  these  notes  upon  the  Anderson  Creamery  property  in 
Bear  Lake  county,  recorded,  and  delivered  to  John  A.  Ander- 
son and  Mattie  Vass.  The  mortgages  covered  the  creamery 
machinery  fixtures  and  land.  Mattie  Yass  assigned  her  note 
and  mortgage  to  John  A.  Anderson  before  maturity,  and  on 
the  twenty-eighth  day  of  January,  1901,  he  brings  suit  to  fore- 
close both  mortgages. 

On  April  14,  1900,  C.  J.  Anderson  and  Margaret  Anderson 
executed  and  delivered  their  promissory  note  to  the  Creamery 
Padcage  Manufacturing  Company,  a  corporation,  to  wit:  'Tor 
value  received,  we  jointly  and  severally  promise  to  pay  to  the 
order  of  Creamery  Package  Manufacturing  Company,  a  cor- 
poration, the  sum  of  $969,  together  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  from  date  until  paid, 
payable  in  installments  as  follows,  to  wit:  Twenty-five  dollars 
one  month  from  date,  twenty-five  dollars  two  months  from 
date,  fifty  dollars  ttiree  months  from  date,  and  the  sum  of  one 
hundred  dollars  on  the  fourteenth  day  of  each  and  every  month 
thereafter  until  the  full  amount  of  this  note,  together  with  the 
interest  thereon,  has  been  fully  paid ;  and,  if  suit  be  instituted 
for  the  collection  of  this  note,  we,  or  either  of  us,  promise  to 
pay  a  reasonable  attorney's  fee." 

On  the  same  date  a  mortgage  was  executed  and  delivered  by 
the  Andersons  to  the  Creamery  Package  Manufacturing  Com- 
pany to  secure  the  payment  of  ttiis  note  on  the  Anderson  Cream- 
ery property  in  Bear  Lake  county,  and  at  the  same  time  a  chattel 
mortgage  was  executed  and  delivered  by  the  Andersons  to  the 
Creamery  Package  Manufacturing  Company  with  property 
described,  to  wit:  "One  36x8  15  H.  P.  boiler,  complete,  with 
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all  fittings,  including  38,  16  stack  and  guy  wire;  one  four  hun- 
dred-gallon cheese  vat;  one  four  hundred-gallon  milk  rec.  vat 
(gal.);  one  400-gallon  cream  vat;  one  60-gallon  weigh  can 
with  three  P.;  one  two-pound  butter  print,  with  12  extra 
^^^  trays;  one  14J  Helmer  improved  cheese  press;  twenty  i4i, 
2x6  gang  press  hoops  and  followers;  two  No.  1  Ideal  rotary 
pumps;  two  No.  15  Gosher  tanks;  seven  doz.  i  pint  sample 
jars;  one  Canby  sulph.  acid;  one  Ideal  test  measure;  one  doz. 
15  day  milk  sheets;  two  doz.  jars;  five  gal  Housen's  ch.  color; 
ten  gal.  Renets;  one  large  packet  ferment;  one  De  Haven  C. 

B.  bax  hacks ;  one  set  3x4  figures  and  letters ;  one  revolving . 
stencil;  one  Sturvil  brush;  one  curd  rake;  one  curd  scrape;  one 
10x20  hard  curd  knife;  one  10x20  peop  curd  knife;  one  2s  curd 
pail;  one  belt  14xi  bandaged;  ten  yards  heavy  press  cloth;  one 
bolt  4  oz.  cheese  cloth;  ten  yards  heavy  press  cloth;  25  feet  4-ply 
rubber  belt;  64  feet  2^  2-ply  rubber  belt;  100  feet  |  cut  lace; 
10  feet  3x4  4-ply  hd.  rubber  suction  hose;  150  feet  }  gal.  pipe; 
6  feet  f  gal.  els;  6}  gal.  tees;  6}  globe  valves;  6|  to  ^  gal.  re- 
ducers.*' 

On  the  fifth  day  of  February,  1901,  an  action  was  commenced 
in  the  district  court  of  Bear  Lake  county  to  foreclose  these  two 
mortgages.  On  the  twenty-fifth  day  of  February,  1901,  Hon- 
orable J.  C.  Rich,  the  district  judge,  caused  to  be  made  and 
entered  of  record  the  following  order:  *^t  is  agreed  by  and 
between  counsel  for  all  parties  wherein  John  Minnig  is  plaintiff 
and  C.  J.  Anderson,  defendant,  and  John  A.  Anderson  is  plain- 
tiff and  C.  J.  Anderson  et  al.  are  defendants,  and  also  where 
Creamery   Package  Manufacturing  Company  is  plaintiff  and 

C.  J.  Anderson  and  Margaret  Anderson  are  defendants,  that 
the  same  may  be  consolidated  and  tried  together,  each  of  the 
parties  answering  the  complaint  of  the  others;  and  the  same 
is  hereby  ordered  by  the  court.'*  On  the  twenty-eighth  day  of 
February,  1901,  the  Creamery  Package  Manufacturing  Com- 
pany answered  the  complaint  of  John  A.  Anderson,  and,  after 
alleging  its  corporate  existence  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri,  and  alleging  its  right  of  recovery  by 
virtue  of  its  mortgages,  pleads  that  the  note  set  out  in  plain- 
tiff's first  cause  of  action  ''is  usurious  and  void  aa  to  the  said 
corporation,  and  provides  for  an  illegal  rate  of  interest";  that 
said  note,  by  its  terms,  is  not  due,  and  will  not  be  due  before 
the  twenty-first  day  of  June,  1903 ;  hence  prematurely  bronghtji 
^^^  and  cannot  be  maintained.  Answerijig  the  second  cause  of 
action,  usury  is  alleged.     Then  follows  an  allegation  that  the 
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lien  of  plaintiff,  if  he  have  any,  is  "subordinate  to  arid  subject 
to  the  lien  of  tiie  said  corporation.*'  J.  A.  Anderson  answers 
the  complaint  of  the  Creamery  Package  Manufacturing  Com- 
pany, averring  that  the  articles  described  in  the  chattel  mort- 
gage are  affixed  and  appurtenant  to  the  building  and  machinery 
known  as  the  Anderson  Creamery,  and  that  all  of  said  articles 
are  covered  by  each  of  the  mortgages  described  in  his  complaint, 
and  that  said  mortgages  are  a  lien  and  encumbrance  on  said 
fixtures  and  appurtenances,  and  that  plaintiff's  two  mortgages 
are  a  prior  lien  and  encumbrance  upon  said  goods  and  chattels. 
In  the  decree  it  is  shown  that  "findings  of  fact  and  conclusions 
of  law  were  expressly  waived  by  the  respective  parties  in 
writing.^ 

Folios  71-74  of  the  transcript  disclose  the  court's  decision 
as  follows :  "1.  That  Anderson  note  for  $3,100  is  not  due,  and 
action  dismissed  as  to  said  cause  of  action.  2.  That  Anderson 
note  for  $400  and  mortgage  is  prior  to  and  has  preference  over 
Package  Manufacturing  Company  note  arid  mortgage,  and  that 
judgment  be  entered  of  foreclosure  in  accordance  with  terms 
of  contract  for  amount  found  due,  principal,  with  no  interest 
or  attorney's  fees,  by  reason  of  usurious  contract  in  note,  and 
that  usual  judgment  in  favor  of  school  fund  be  entered  against 
defendant.  The  court  finds  there  was  no  fraud  or  want  of  con- 
sideration. 3.  That  Package  Manufacturing  Company  have 
judgment  for  foreclosure  of  real  and  personal  mortgage  for 
amount  found  due  on  contract,  both  principal  and  interest,  with 
$100  attorney's  fees  and  costs.  The  court  also  finds  the  mort- 
gaged articles  mentioned  in  chattel  mortgage  are  not  fixtures, 
and  can  be  removed  without  injury  to  the  building.  4.  The 
judgment  is  that  said  mortgaged  premises  be  sold  according  to 
law,  and  after  payment  of  costs  of  sale,  the  foregoing  judgments 
be  paid  in  the  order  named.*'  Then  follow  decrees  conforming 
to  the  findings  or  order  of  the  court  as  above  set  out.  Appellant, 
in  his  brief,  relies  upon  these  alleged  errors :  1.  That  the  notes 
are  valid,  and  the  '^before  and  after  judgment"  *^  clauses  in 
the  notes  do  not  make  them  usurious.  2.  If  this  is  a  usurious 
clause,  it  found  its  way  into  these  two  notes  by  mistake.  There 
was  no  corrupt  agreement  between  the  parties,  and  no  intention 
on  the  part  of  either  party  to  pay  or  receive  usury,  and  there- 
fore the  penalty  of  the  statute  should  not  be  enforced  in  this 
caae  against  the  plaintiff.  3.  The  machinery  purchased  and 
placed  in  the  creamery  for  permanent  use  therein  became  a 
fixture,  and  was  covered  by  the  $400  and  $3,100  mortgages. 
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In  support  of  his  contention  that  these  notes  were  not  usurious^ 
counsel  for  appellant  calls  our  attention  to  section  12G4  of  the 
Beviaed  Statutes  of  Idaho,  to  wit :  "Parties  may  agree  in  writing 
for  the  payment  of  any  rate  of  interest  on  money  due  or  to  be- 
come due,  on  any  coniract  not  to  exceed  the  sum  of  one  and  one- 
half  per  cent  per  month;  any  judgment  rendered  on  such  con- 
tract bears  interest  at  the  rate  of  ten  per  cent  per  annum  until 
satisfied.^' 

By  the  Session  Laws  of  Idaho  of  1899,  at  page  316,  we  find 
the  following  amendment:  "Parties  may  agree  in  writing  for 
the  payment  of  any  rate  of  interest  on  money  due,  or  to  become 
due,  on  any  contract  not  to  exceed  the  sum  of  twelve  per  cent 
per  annum ;  any  judgment  rendered  on  said  contract  shall  bear 
interest  at  the  rate  of  seven  per  cent  per  annum  until  satisfied." 
Section  1263  of  the  Bevised  Statutes  provides  that  "when  there 
is  no  express  contract  in  writing  fixing  a  different  rate  of  in- 
terest, interest  is  allowed  at  the  rate  of  ten  cents  on  the  hun- 
dred by  the  year,  on  money  due  on  the  judgment  of  any  com- 
petent court  or  tribunal.''  By  the  Session  Laws  of  1899  (page 
316)  we  find  this  section  amended  so  as  to  read:  "When  tiiere 
is  no  express  contract  in  writing  fixing  a  different  rate  of  inter* 
est,  interest  is  allowed  at  the  rate  of  seven  cents  on  the  hundred 
by  the  year  on  money  due  on  the  judgment  of  any  competent 
court  or  tribunal.'* 

The  first  question  presented  for  our  consideration  is  whether 
the  two  notes  sued  on  were  usurious.  By  the  record  it  is  shown 
that  C.  J.  Anderson  contracted  to  borrow  money  of  John  A, 
Anderson  and  Mattie  Vass,  both  residents  of  Wisconsin;  that 
he  was  to  secure  them  with  mortgages  on  his  creamery  prop- 
ei-ty  ^®  in  Bear  Lake  couniy.  He  was  also  authorized  by 
both  parties  to  have  the  notes  and  mortgages  prepared,  signed, 
recorded,  and  forwarded  to  them  in  Wisconsin.  The  rate  of 
interest  agreed  upon  was  ten  per  cent  per  annum.  In  pursuance 
of  such  agreement,  C.  J.  Anderson  went  to  the  law  office  of  Al- 
fred Budge,  had  the  notes  and  mortgages  prepared  by  Mr.  Budge. 
They  were  recorded,  and  forwarded  as  directed.  The  money 
was  furnished  by  John  A.  Anderson  and  Mattie  Vass  for  C.  J. 
Anderson,  and  they  had  nothing  whatever  to  do  with  the  exe- 
cution of  the  notes  and  mortgages,  and,  so  far  as  the  record 
shows,  never  knew  that  the  question  of  usury  would  or  could 
arise.  Neither  does  the  record  disclose  that  C.  J.  Anderson, 
either  for  himself  or  for  John  A.  Anderson  and  Mattie  Vass  (if 
he  was  acting  for  them),  intended  to  enter  into  a  usurious  con- 


Digitized  by  VjOOQ IC 


Jan.  1902.]     Akijsbson  v.  Cbsamebt  Packaob  Mfg.  Co.    193 

tract  in  the  execution  and  delivery  of  the  notes  and  mortgages 
sned  on ;  hence,  if  the  notes  appear  to  be  nsuriouSy  it  is  not  shown 
that  there  was  any  cormpt  agreement  between  the  parties  to  pay 
or  receive  a  rate  of  interest  not  allowed  by  onr  statutes.  In 
Washington  etc.  Investment  Assn.  v.  Stanley,  38  Or.  319,  63 
Pac.  495,  68  L.  R.  A.  816,  it  is  said:  *T5ut  notwithstanding  the 
contract  appears  to  be  usurious  on  its  face,  and  the  natural 
inference  to  be  drawn  therefrom  is  that  the  parties  intended 
the  result  of  their  own  acts,  yet  there  is  another  element  which 
must  attend  the  practice  of  usury.  It  must  be  with  a  corrupt 
intent,  which  means  that  the  parties  must  have  knowingly 
agreed  upon  a  rate  of  interest  greater  than  that  allowed  by  law. 
But  where  they  have  acted  under  an  honest  belief  that  the  stipu- 
lated rate  was  recoverable  under  the  law,  in  which  they  were 
mistaken,  it  has  been  held  that  the  penalties  of  usury  would 
not  be  enforced^':  Thompson  v.  Jones,  1  Stew.  556;  27  Am. 
A  Bng.  Ency.  of  Law,  925;  Balfour  v.  Davis,  14  Or.  47,  12 
Pac  89;  Burwell  v.  Burgwyn,  100  N.  C.  389,  6  S.  E.  409; 
Tyler  on  Usury,  110.  In  Fay  v.  Lovejoy,  20  Wis.  407,  it  is  said : 
^XJsury  is  a  matter  of  intention,  and  to  avoid  a  contract  on 
that  ground  it  must  appear  that  the  lender  knew  the  facts,  and 
acted  with  a  view  of  evading  the  law^':  See  Otto  v.  Durege, 
14  Wis.  574,  and  cases  cited.;  Bank  v.  Waggener,  9  Pet.  378, 
S  L.  ed.  163.  Under  *^  the  authorities  above  cited,  can  il 
be  said  that  John  A.  Anderson  and  Mattie  Vass  knowingly 
and  corruptly  entered  into  contracts — ^the  notes  and  mortgages — 
with  the  intent  to  collect  a  rate  of  interest  that  would  be  usury 
under  our  statute?    We  think  not 

The  next  question  presented  by  the  record  is  the  cause  of  ac- 
tion arising  on  the  chattel  mortgage  given  by  C.  J.  Anderson 
and  wife  to  the  Creamery  Package  Manufacturing  Company. 
It  is  shown  that  after  the  execution  and  delivery  of  the  notes 
and  mortgages  on  the  creamery  property  of  C.  J.  Anderson. 
by  said  Anderson  and  wife  to  John  A.  Anderson  and  Mattie 
Vass,  C.  J.  Anderson  bought  certain  machinery  of  the  Cream- 
ery Package  Manufacturing  Company,  to  be  placed  in  said 
creamery  building;  that  such  machinery  was  placed  in  said 
building,  and  used  by  C.  J.  Anderson.  C.  J.  Anderson  and 
wife  executed  and  delivered  their  note  to  the  Creamery  Pack- 
age Manufacturing  Company,  and  at  the  same  time  executed 
and  delivered  their  chattel  mortgage  to  said  company  covering 
•aid  property.    It  is  also  shown  that  at  the  same  time  C.  J, 
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Anderson  and  wife  executed  and  delivered  to  said  companj 
fheir  real  estate  mortgage  as  additional  security  for  the  pay- 
ment of  the  obligation  sued  on^  said  mortgage  coyering  the 
creamery  property  of  said  C.  J.  Anderson.  At  the  trial,  evi- 
dence was  offered  on  behalf  of  the  Creamery  Package  Manufac- 
turing Company  for  the  purpose  of  showing  that  the  sale  of  the 
property  covered  by  the  chattel  mortgage  was  a  conditional 
one — ^that  the  property  was  to  remain  the  property  of  the 
Creamery  Package  Manufacturing  Company  until  paid  for — 
and  this  condition  existed  up  to  the  time  of  the  execution  and 
delivery  of  the  chattel  mortgage.  An  objection  was  interposed 
to  the  admission  of  this  evidence  on  the  ground  that  it  was  im- 
material, which  was  sustained  by  the  court.  It  would  seem 
from  the  offer  and  the  objection  that  the  property  had  been 
treated  as  personal  in  its  diaracter  by  the  Creamery  Package 
Manufacturing  Company,  as  well  as  Mr.  C.  J.  Anderson,  who 
was  the  witness  by  whom  it  was  sought  to  prove  such  contract 
of  sale,  and,  we  think,  was  a  material  issue  in  the  case  in  deter- 
mining the  character  of  the  property,  whether  personal  or  a 
part  of  the  realty,  and  hence,  whether  *^^  it  had  become  t 
fixture.  From  these  facts  we  conclude  that  the  John  A.  An- 
derson mortgage  and  the  Mattie  Vass  mortgage  were  prior 
liens  upon  the  real  estate  of  C.  J.  Anderson,  and  that  the  said 
mortgages  did  not  cover  the  machinery  placed  in  said  building 
bought  from  the  Creamery  Package  Manufacturing  Company; 
that  said  Creamery  Package  Manufacturing  Company  is  en- 
titled to  have  its  chattel  mortgage  foreclosed,  as  found  by  the 
trial  court 

The  only  error  we  find  in  the  record  is  the  judgment  of  the 

trial  court  finding  that  the  John  A.  Anderson   note   and   the 

Mattie  Vass  note  were  usurious.    The  judgment  of  the  trial 

court  is  reversed  in  this  particular,  and  remanded  for  further 

•  proceedings  in  harmony  with  the  views  herein  expressed. 

Quarles,  C.  J.,  and  Sullivan,  J.,  concur. 

The  Necessary  Elements  of  a  Usurious  Contract  are  discussed  in  the 
monographic  note  to  Bank  of  Newport  v.  Cook,  46  Am.  St.  Rep. 
178-202.  The  intent  of  the  parties,  as  an  essential  element,  is  eo»- 
sidered  at  pages  179-182  of  this  note. 

When  and  Against  Whom  Fixtures  may,  by  agreement,  retain  the 
character  of  personal  property  is  discussed  in  the  monographic  note 
to  Fuller-Warren  Co.  v.  Barter,  84  Am.  St.  Rep.  877-901.  At  pages 
888-892  of  this  note,  the  subject  is  considered  in  relation  to  prior 
mortgagees  of  the  realty.  See,  also,  Jennings  y.  Yahey,  183  Maaa. 
47,  97  Am.  St.  Rep.  409,  66  N.  E.  598. 
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HAVENS  V.  STILES. 
[8  Idaho,  250,  67  Pae.  919.] 

IXGAL  HOUDATa— Ministerial  Acts  by  public  officers  may 
properly  be  peiformed  on  legal  holidays,  in  the  absence  of  express 
statutory  prohibition,  and  statutes  prohibiting  judicial  acts  on  such 
days  do  not  apply  to  such  as  are  merely  ministerial,     (p.  196.) 

LBOAIi  HOUDATB.— Issnanoe  of  summons  by  a  clerk  of 
eourt  on  Sunday  on  a  complaint  filed  on  that  day  is  merely  a  minis- 
terial aety  and  not  within  the  inhibition  of  a  statute  prohibiting  the 
transaction  of  judicial  acts  on  legal  holidays;  summons  so  issued  is 
vaUd.     (pw  200.) 

Lk  L.  Fdiham,  for  fhe  appellant 
J.  C.  Bioe,  for  the  respondent. 

^*  STOCKSLAGEB,  J.  There  are  two  questions  involved 
in  this  appeal:  1.  If  the  clerk  of  the  district  court  voluntarily 
receiveB  and  files  a  complaint  in  a  civil  action  on  Sunday,  and 
said  action  was  not  commenced  or  instituted  for  the  purpose 
of  obtaining  an  order  of  arrest,  writ  of  attachment,  execution, 
injunction,  or  writ  of  prohibition,  and  not  being  a  proceed- 
ing to  recover  possession  of  personal  property,  is  it  prohibitedi 
by  section  3866  of  the  Revised  Statutes?  2.  Is  the  filing  of 
such  complaint  and  the  issue  of  summons  thereon  a  ministerial 
or  judicial  act? 

It  is  provided  by  said  section  3866  that:  ''No  court  can  be 
opened,  nor  can  any  judicial  business  be  transacted  on  Sunday 
....  except  for  the  following  purposes :  1.  To  give,  upon  their 
request,  instructions  to  a  jury  when  deliberating  on  their  ver- 
dict; 2.  To  receive  a  verdict  or  discharge  a  jury;  3.  For  the 
exercise  of  the  powers  of  a  magistrate  in  a  criminal  action  or 
in  a  proceeding  of  a  criminal  nature;  provided,  that  in  civil 
causes  orders  of  arrest  may  be  made  and  executed^  writs  of 
attachments,  executions,  injunctions,  and  writs  of  prohibition 
may  be  issued  and  served.  Proceedings  to  recover  possession 
of  personal  property  may  be  had^  and  suits  for  the  purpose  of 
■"^  obtaining  any  such  writs  and  proceedings  may  be  insti- 
tuted on  any  day.''  It  is  obvious  from  the  foregoing  statutory 
provision  that  the  clerk  of  the  court  could  not  be  required  to 
perform  any  service  on  Sunday,  except  wherein  it  is  provided 
that  certain  writs  shall  issue  on  that  day,  or  any  legal  holiday. 
But  if  he  does  voluntaiply  receive  and  file  the  complaint,  and 
issue  the  summons,  are  they  necessarily  void?    We  will  con- 
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fiider  this  question  first.  In  Be  Worthington,  7  Biss.  455,  Fed. 
Cas.  No.  18,051,  the  official  syllabus  says:  '^The  act  of  the  cir- 
cuit clerk  in  filing  the  docket  transcript  of  a  judgment  is  a 
ministerial  act,  and  not  void,  though  done  on  a  nonjudicial 
day;  and  the  judgment  creditors  thereby  acquired  a  lien  upon 
the  real  estate  of  the  judgment  debtor,  the  same  as  if  done  on 
any  other  day.*'  The  opinion  of  the  court  is  in  harmony  with 
the  syllabus.  Ministerial  acts  may  properly  be  performed  on 
legal  holidays,  in  the  absenoe  of  express  statutory  provisions, 
and  statutes  prohibiting  judicial  acts  do  not  apply  to  such  as 
are  merely  ministerial:  20  Ency.  of  PL  &  Pr.  1205.  In  the 
same  volume,  at  page  1197,  it  is  said:  ''While  at  oommon  law, 
as  has  been  seen,  no  judicial  act  could  be  done  on  Sunday,  the 
authorities  are  practically  unanimous  that  mere  ministerial  acts 
could  be  performed  on  that  day,  and  liiis  would  seem  to  be 
the  rule  ai  the  present  time  in  the  absence  of  aoty  prohibitory 
statute.''  In  Hadley  y.  Mussehnan,  104  Ind.  459,  3  N.  E.  122, 
it  is  said :  ''As  tiiere  is  neither  a  statute  nor  a  rule  of  the  com- 
mon law  prohibiting  the  sale  of  property  for.  taxes  on  Christ- 
mas Day,  we  cannot  hold  that  a  sale  made  on  that  day  is  void, 
however  much  we  may  doubt  the  wisdom  and  propriety  of  mak- 
ing sales  on  that  day.*'  Kiger  v.  Coats,  18  Ind.  153,  81  Am. 
Dec.  351,  holds  that  the  giving  of  notice  of  an  award  on  Sun- 
day is  valid,  it  not  being  an  act  of  common  labor,  not  a  judicial 
act,  nor  one  specially  prohibited  by  any  statute,  and  being  a 
mere  ministerial  act  connected  with  a  judicial  proceeding.  In 
Hanover  Fire  Ins.  Co.  v.  Shrader,  89  Tex.  35,  59  Am.  St  Bep. 
25,  32  S.  W.  872,  33  S.  W.  112,  30  L.  E.  A.  498,  an  application 
for  a  writ  of  error  was  received  by  the  clerk  on  Sunday.  He, 
being  doubtful  as  to  his  power  to  file  it,  merely  noted  the  fact 
and  date  of  its  receipt,  and  upon  the  next  day  marked  it 
"Filed."  The  ****  court,  in  passing  upon  the  question,  says: 
"We  conclude  that  the  application  was  lawfully  filed  on  Sun- 
day, and  that  the  clerk's  indorsement  is  evidence  of  the  fact 
of  its  filing,  and  therefore  that  we  have  jurisdiction  of  the  ap- 
plication." Again,  in  Clough  v.  Shepherd,  31  N.  H.  490 :  "It 
is  contended  that  it  is  iUegal  at  common  law  to  make  any 
writ,  or  to  deliver  it  to  an  oflScer  for  service  on  Sunday.  In 
Madcalle/s  Case,  9  Coke,  66,  it  was  decided  that  no  judicial 
act  ought  to  be  done  on  Sunday;  but  ministerial  acts  may  be 
lawfully  executed  on  that  day;  and  this  decision  is  recognized 
as  the  law  in  Waite  v.  Hundred  of  Stoke,  Cro.  Jac.  496  {Com. 
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Dig.  Temps/  B,  3),  and  in  Swann  ▼.  Broome,  3  Burr.  1696, 
Johnson  v.  Day,  17  Pick.  106,  and  Frost  t.  HuU,  4  N.  H.  163. 
The  award  of  judicial  writ  is  a  judicial  act,  and  void  if  done 
on  Sunday:  Com.  Dig.  'Temps,'  B,  3.  But  the  issuing  of  orig- 
inal process  (which  is  the  present  ease)  is  merely  ministerial: 
Com.  Dig.  Temps,"  B,  3.  Thus,  in  Waite  v.  Hundred  of  Stoke, 
Cro.  Jac.  496,  it  is  said  by  Croke  J. :  'An  original  writ  or  pat- 
ent bearing  teste  upon  the  Sunday  is  good  enough,  for  the 
chancellor  may  seal  writs  or  patents  upon  any  day."  And  see 
Johnson  ▼.  Day,  17  Pick.  109,  and  Bedoe  v.  Alpe,  W.  Jones, 
156,  there  dted.**  In  People  ▼.  Bush,  40  Cal.  344,  the  sylla- 
bus says:  The  performance  of  a  ministerial  act  by  a  judicial 
officer  does  not  constitute  the  act  itself  a  judicial  proceeding/' 
In  Emns  T.  Etheridge,  96  N.  C.  42,  1  S.  E.  633,  it  is  said 
the  derk  only  acts  ministerially  in  issuing  the  process  for  at- 
tachment This  court,  in  Glendenning  v.  McNutt,  1  Idaho, 
592,  said:  '*The  only  remaining  question  is.  Was  the  appoint- 
ment of  Glendenning  made  on  a  nonjudicial  day  ?  If  such  was 
the  case,  there  would  be  no  question  but  that  it  would  be  valid. 
The  letters  appear  to  have  been  issued  December  25,  1871,  and 
the  court  refused  the  introduction  of  any  further  evidepce  upon 
the  subject  of  the  appointment.  Had  the  court  allowed  the 
introduction  of  the  probate  court  record,  it  would  have  shown 
that  the  administrator  was  not  appointed  on  Christmas,  but  on 
the  day  following;  The  act  of  appointing  was  a  judidal  act; 
the  act  of  issuing  letters  merely  ministerial.  The  state  does 
not  prohibit  a  ministerial  act  on  a  nonjudicial  day,  but  only 
judicial  acts.''  In  «»*  Weil  v.  Geier,  61  Wis.  414,  21  N.  W. 
246,  it  is  held  that  "the  statute  providing  that  no  court  shall 
be  opened  or  transact  any  business  on  any  legal  holiday  does 
not  prohibit  a  justice  of  the  peace  from  issuing  a  summons  on 
such  a  holiday,  that  being  a  purely  ministerial  acf  In  Glenn 
V.  Eddy,  51  N.  J.  L.  256,  257,  14  Am.  St.  Eep.  684,  17  Atl. 
146,  we  find  the  following  language  used  by  the  court:  **The 
history  of  the  common  law  and  of  legislation  with  respect  to 
Sunday  clearly  indicates  that  it  owes  its  exceptional  position 
to  a  general  sense  of  its  sacred  character  as  a  holy  day.  To  no 
other  day — although  many  account  other  days  holy — has  a  like 
distinction  been  accorded.  When  we  compare  the  course  of 
the  common  law  and  legislation  respecting  Sunday  with  the 
statute  now  before  us,  a  different  treatment  is  observable.  Al- 
though some  of  the  days  named  are  accounted  holy  by  many. 
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while  others  are  national  anniversaries,  or  days  when  public 
duties  are  enjoined  on  citizens,  yet  there  has  been  enacted  no 
prohibition  against  the  pursuit  of  any  business  or  pleasure. 
There  is  no  express  prohibition  against  the  service  of  the  pro- 
cess of  the  courts.  The  direct  prohibitions  of  the  statute  are 
aimed  at  only  two  things,  viz.:  (1)  Compulsion  to  labor,  and 
(2)  the  holding  of  courts  on  the  days  specified."  In  Whipple 
V.  Hill,  36  Neb.  724,  38  Am.  St.  Bep.  742,  65  N.  W.  227,  20 
L.  R.  A.  313 — a  very  instructive  decision — a  statute  very  simi- 
lar to  ours  is  construed.  The  opinion  says:  "By  section  9, 
chapter  41  of  the  Compiled  Statutes,  it  is  provided  that  the 
first  Monday  in  the  month  of  September  in  each  year  shall  here- 
after be  known  as  lAbor  Day,'  and  shall  be  deemed  a  public 
holiday,  in  like  manner  and  to  the  same  extent  as  holidays 
provided  for  in  section  eight  (8)  of  chapter  forty-one  (41)  of 
the  Compiled  Statutes  of  1887.  A  reference  to  the  calendar 
will  disclose  that  the  first  day  of  September,  1890,  on  which 
date  the  attachment  in  question  was  issued,  was  Monday;  there- 
fore, under  the  foregoing  provision,  was  a  public  or  legal  holi- 
day. The  objection  to  the  issuance  of  the  writ  of  attachment 
in  this  case  on  Labor  Day  is  based  upon  section  38,  chapter  19 
of  the  Compiled  Statutes,  which  declares  that:  *No  court  can 
be  opened,  nor  can  any  judicial  business  be  transacted  on  Sun- 
day or  any  legal  holiday  except:  ^*^*  1.  To  give  instructions 
to  a  jury  then  deliberating  on  their  verdict;  2.  To  receive  a 
a  verdict  or  discharge  a  jury;  3.  To  exercise  the  powers  of  a 
single  magistrate  in  a  criminal  proceeding;  4.  To  grant  or 
refuse  temporary  injunction  or  restraining  order.^  The  legis- 
lature, by  the  section  quoted,  has  prohibited  the  courts  of  the 
state  from  being  opened,  and  from  the  transaction  of  any  ju- 
dicial business,  with  certain  well-defined  exceptions,  on  any 
day  declared  by  statute  to  be  a  public  or  legal  holiday.  It  wiU 
be  observed  that  the  prohibition  of  the  statute,  so  far  as  the 
transaction  of  business  on  holidays  is  concerned,  relates  to  acts 
which,  in  their  nature,  are  purely  judicial,  and  does  not  apply 
to  such  as  are  merely  ministerial.  The  language  of  the  section 
is  plain  and  unambiguous,  and  should  not  be  extended  by  ju- 
dicial interpretation  beyond  the  plain  import  of  the  words  used. 
Had  the  legislature  intended  to  debar  the  courts  or  court  offi- 
cers from  performing  ministerial  acts  upon  holidays,  words 
suitable  to  express  such  an  intention  would  have  been  employed. 
If  the  transaction  of  all  legal  business  was  forbidden  on  such 
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JIajB,  88  is  the  case  in  some  of  the  states^  we  would  grant  that 
the  order  in  question  would  be  void;  but  the  statute  fails  to  so 
piOTida  'It  is  the  opening  of  courts  and  the  transaction  of 
judicial  business  on  legal  holidays  which  the  law  forbids.*  This 
intent  is  clearly  manifest  We  search  in  vain  for  any  words 
which  indicate  a  different  purpose.  The  issuance  or  service 
of  legal  process  such  as  a  summons,  execution,  or  writ  of  at- 
tachment is  merely  a  ministerial  act,  and  therefore  is  not  within 
the  inhibition  of  the  above  section  of  the  statute,  and  is  valid 
although  done  on  a  legal  holiday.''  The  opinion  cites  with 
approval  Glenn  v.  Eddy,  61  N.  J.  L.  255,  14  Am.  St.  Bep.  684, 
17  Atl.  146;  Kinney  v.  Emery,  37  N.  J.  Eq.  339;  In  re  Worth- 
ington,  7  Bias.  466,  Fed.  Cas.  No.  18,051;  Weil  v.  Qeier,  61 
Wis.  414,  21  N.  W.  246;  Smith  v.  Ihling,  47  Mich.  614,  11 
N.  W.  408;  Hadley  v.  Musselman,  104  Ind.  469,  3  N.  E.  122  j 
Whitney  ▼.  Blackburn,  17  Or.  564,  11  Am.  St.  Bep.  867,  21 
Pac.  874.  Our  attention  has  been  called  to  6  American  and 
English  Encyclopedia  of  Law,  first  edition,  page  86,  which  says : 
•'Dies  Non.  This  is  an  abbreviation  of  the  phrase  'dies  ^® 
non  juridicus,'  universally  used  to  denote  nonjudicial  days — 
days  during  which  the  courts  do  not  transact  any  business ;  as 
Sunday,  or  the  legal  holidays."  In  Hauswirth  v.  Sullivan,  6 
Mont  203,  9  Pac.  798 — a  Montana  case,  under,  we  apprehend, 
8  statute  similar  to  our  own — it  is  held  that  a  summons  cannot 
be  legally  served  on  Sunday;  that  the  service  of  a  summons 
is  not  a  judicial  act^  but  that  under  the  statute  such  service 
eannot  be  made  on  Sunday.  Schwed  v.  Hartwitz,  23  Colo.  187, 
68  Am.  St  Bep.  221,  47  Pac.  295,  holds  that  "a  notice  of  a 
tax  sale  is  in  the  nature  of  a  service  of  a  process,  and  is  void 
when  published  only  in  a  Sunday  newspaper,  where  the  stat- 
ute does  not  authorize  service  on  Sunday."  The  opinion  says: 
''Plaintiff,  to  support  her  title,  relied  upon  a  certain  tax  sale. 
The  notice  of  this  sale  was  published  only  in  a  Sunday  edition 
of  the  Tfferald-Democrat,'  a  daily  newspaper  published  in  the 
dty  of  Leadville.  The  statute  provides  that  'the  treasurer  shall 
give  notice  of  the  sale  of  real  property  by  the  publication  thereof 
onoe  a  week  in  a  newspaper  published  in  this  county,'  etc. 
....  The  district  court  decided  that  the  publication  in  a  Sun- 
day edition  only  was  not  legal  notice,  and  that  all  proceedings 
theicnmder  were  without  force  or  effect  The  publication  of 
the  notice  of  a  tax  sale  is  in  the  nature  of  the  service  of  pro- 
cess. It  will  not  be  contended  that,  outside  of  a  few  cases 
specifically  provided  for  by  statute,  service  of  process  on  Sun« 
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day  in  a  civil  action  wonld  be  valid  in  this  state,  and  the  rule 
that  tax  sales  axe  invalid  if  made  upon  a  notice  published  only 
in  a  Sunday  paper  is  too  well  settled  to  be  now  open  to  con- 
troversy/' 

We  were  not  favored  with  a  brief  of  respondent  in  this  case, 
but  have  carefully  examined  the  authorities  to  which  our  at^ 
tention  has  been  called,  and  have  quoted  liberally  from  all  those 
bearing  directly  on  the  issues  involved  in  the  case.  It  seems 
to  be  almost  universally  held  by  the  courts,  with  statutes  simi- 
lar to  our  own^  that  filing  a  complaint  and  issuing  a  summons 
thereon  is  a  ministerial,  and  not  a  judicial,  act ;  hence  not  pro- 
hibited by  statute.  The  Montana  case  is  in  harmony  with  this 
conclusion,  and  holds  directly  that  such  acts  of  the  court  oflS- 
cers  are  ministerial,  but  that  they  are  prohibited  by  the  statute 
**''  of  that  state.  If  their  statute  is  similar  to  ours,  we  cannot 
follow  that  decision.  We  are  clearly  of  the  opinion  that  under 
the  provisions  of  our  statute  court  oflBcers  are  not  prohibited 
from  performing  such  acts  as  are  merely  ministerial  on  a  legal 
holiday.  We  think  the  lower  court  was  in  error  in  sustaining 
respondent's  motion  to  strike  appellant^s  complaint  from  the 
files,  and  in  quashing  the  summons  issued  thereon. 

Case  reversed,  and  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion,  with  costs  to  appellant. 

Quarles,  C.  J.,  and  Sullivan,  J.,  concur. 


Service  of  Summons  on  Sunday  is  not  a  nullity,  though  it  is  regarded 
aa  voidable  in  Burke  ▼.  Interstate  Sav.  etc.  Assn.,  25  Sfont.  315, 
87  Am.  St.  Bep.  416,  64  Pae.  879.  The  fact  that  a  search-warrant 
is  issued  on  Sunday  is  held  not  to  invalidate  it  in  State  v. 
Conwell,  96  Me.  172,  90  Am.  St.  Rep.  333,  51  Atl.  873.  And  a  writ 
of  attachment  issued  on  Sunday  is  not  void:  Whipple  v.  Hill,  36 
Neb.  720,  38  Am.  St.  Rep.  742,  55  N.  W.  227,  20  L.  R.  A.  313.  But 
see  the  note  to  Coleman  v.  Henderson,  12  Am.  Dee.  290.  An  appU- 
cation  for  a  writ  of  error  may  be  received  and  filed  on  Sunday:  Han- 
over Pire  Ins.  Co.  v.  Shrader,  89  Tex.  35,  59  Am.  St.  Rep.  26,  32 
S.  W.  872,  33  S.  W.  112,  30  L.  R.  A.  498.  But  the  pubUcation  of 
a  notice  of  a  tax  sale  in  a  Sunday  paper  has  been  held  void:  Schwed 
V.  Hartwitz,  23  Colo.  187,  5S  Am.  St.  Rep.  221,  47  Pae.  295. 
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nONEEE  lERIGATION  DISTBICT  y.  BRADLEY. 
[8  Idaho,  310,  68  Pac.  295.] 

COKSTrrunONAL  law— TJtlA  of  Act^If  the  title  to  an 
aet  indicates,  and  the  act  itself  actually  embraces,  two  different  ob- 
jects, diyerse  in  their  nature  and  having  no  necessary  connection, 
when  the  eonstitution  saye  each  statute  shall  embrace  but  one  object, 
the  whole  act  must  be  treated  as  void  from  the  manifest  inability 
of  the  court  to  chose  between  the  two,  and  hold  the  act  valid  as 
to  one  and  void  as  to  tbe  other,     (p.  204.) 

CM>KSTITUnONAL  ZiAW— TlUe  to  Act.~The  generality  of 
the  title  to  an  act  is  no  objection  to  it,  so  long  as  it  is  not  made 
a  cover  to  legislation  incongruous  in  itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a  necessary  or  proper  con- 
nection with  it.     (p.  204.) 

€X)KSTITUnONAL  Z.AW— Title  of  Aet.—If  the  legislature  is 
fairly  apprised  of  the  general  character  of  an  enactment  by  the 
subject  expressed  in  the  title,  and  all  its  provisions  have  a  just 
and  proper  reference  thereto,  and  are  such  as  by  the  nature  of  the 
subject  so  indicated  are  manifestly  appropriate  in  that  connection, 
and  as  might  reasonably  be  looked  for  in  a  measure  of  such  char- 
acter, the  requirement  of  the  constitution  that  the  title  of  an  act 
shall  embrace  but  one  subject  is  complied  with.     (p.  204.) 

OONSTITUnONAL  LAW— TiUe  of  Act.— It  matters  not  that 
an  act  embraces  technically  more  than  one  subject,  one  of  which 
oniy  is  expressed  in  its  title,  so  long  as  the  subjects  are  not  foreign 
and  extraneous  to  each  other,  but  blend  together  in  the  common 
purpose  evidently  sought  to  be  accomplished  by  the  act.     (p.  204.) 

CONSTITUTIONAL  LAW— Title  to  Act.— If  the  provisions  of 
a  statute  all  relate,  directly  or  indirectly,  to  the  same  subject,  have 
a  natural  connection,  and  are  not  foreign  to  the  subject  expressed 
in  its  title,  they  may  be  united  in  one  act.     (p.  205.) 

CONSTITITTIONAL  LAW— TiUe  to  Act.— Objections  should 
be  grave,  and  the  conflict  between  the  constitution  and  the  statute 
palpable,  before  the  judiciary  should  disregard  a  legislative  enact- 
ment upon  the  sole  ground  that  it  embraces  more  than  one  subject 
in  iU  title,     (p.  205.) 

CONSTITUTIONAL  LAW — Title  of  Act.— However  numerous 
the  provisions  of  an  act  may  be,  if  thejr  can  be,  by  fair  intend- 
ment, considered  as  falling  within  the  subject  matter  legislated  upon 
in  the  act,  or  necessary  as  ends  and  means  to  the  attainment  of  such 
subject,  the  act  is  not  in  conflict  with  a  constitutional  provision  that 
no  act  shall  embrace  more  than  one  subject  which  must  be  em- 
braced in  its  title,     (p.  206.) 

CON8T1TU  TiONAI^  LAW — Title  of  Act. — A  constitutional 
provision  that  no  act  shall  embrace  more  than  one  subject  which 
shall  be  expressed  in  its  title  is  not  intended  to  obstruct  honest 
legislation,  or  to  prevent  the  incorporation  into  a  single  act  of  the 
entire  statutory  law  upon  one  general  subject,     (p.  206.) 

OON8TITUTIONAL  LAW— Title  to  Ad^SubJect  of  Act.^ 
The  entire  statutory  law  of  the  state  upon  the  subject  of  irrigation 
and  the  reclamation  of  arid  lands  may  be  incorporated  in  a  single 
erisinal  or  amendatory  act  under  a  proper  title,     (pp.  210,  211.) 
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OONSTITX^TIONAL  LAW— Consolidation  of  Statutes  by 
Amendment. — ^If  two  acts  have  been  passed  by  the  legislature  on 
the  same  general  subject,  but  with  differently  worded  titles,  such 
nets  may  be  amended  and  combined  by  one  act,  with  a  proper  title, 
(p.  211.) 

CONSTITUTIONAL  LAW— Assessments  According  to  Bene- 
fits— ^Due  Process  of  Law. — If  an  irrigation  law  provides  for  as- 
sessments and  also  the  method  and  means  by  which  benefits  received 
may  be  adjudicated,  it  is  not  unconstitutional  as  taking  private  prop- 
erty without  due  process  of  law  under  the  guise  of  taration  or  other- 
wise,    (p.  212.) 

W.  E.  Borah  and  J.  J.  Blake,  for  the  appellant. 

J.  C.  Eice  and  J.  M.  Thompson,  for  the  respondent 

•**  SULLIVAN,  J.  This  action  was  commenced  to  obtain 
the  confirmation  of  the  district  court  of  the  third  judicial  dis- 
trict, in  and  for  Canyon  county,  of  the  proceedings  under  and 
by  which  the  respondent,  the  Pioneer  Irrigation  District^  was 
organized,  and  the  proceedings  had  and  done  by  it  relative  to 
the  assessment  of  the  real  estate  within  said  irrigation  district, 
and  the  issuance  and  sale  of  certain  bonds  of  said  district.  The 
respondent  district  having  filed  its  petition  for  said  purpose 
in  said  court,  the  appellant,  being  a  party  in  interest,  appeared 
and  demurred  to  said  petition.  Said  demurrer  put  in  issue  the 
constitutionality  of  the  statutes  authorizing  the  organization  of 
irrigation  districts.  It  was  overruled,  and  thereupon  the  ap- 
pellant filed  his  answer  putting  in  issue  the  material  allega- 
tions of  the  petition.  A  trial  was  had  upon  the  issues  thus 
made,  and  the  court  entered  an  order  and  judgment  confirm- 
ing the  incorporation  of  the  respondent,  thereby  adjudging  the 
same  to  be  regular  and  valid,  and  all  proceedings  thereimder 
valid.  During  the  progress  of  the  trial,  the  appellant,  by  nu- 
merous objections,  raised  the  question  of  the  constitutionality 
of  the  original  act  and  the  act  amendatory  thereof,  under  which 
these  proceedings  were  had.  After  judgment,  the  appellant 
made  his  motion  for  a  new  trial,  which  motion  was  overruled 
by  the  court,  and  this  appeal  is  from  said  judgment  and  order. 
The  questions  presented  for  decision  on  this  appeal  involve  the 
<wnstitutionality  of  an  act  entitled:  *'An  act  to  provide  for  a 
state  engineer,  defining  his  duties  and  regulating  his  compen- 
sation, and  to  provide  for  the  acceptance  by  the  state  of  Idaho 
from  the  United  States  of  certain  lands,  and  to  provide  for  the 
reclamation,  occupation  and  disposal  of  the  same*'  •^^ — ap- 
proved March  2,  1899  (5th  Sess.  Laws,  Pinney's  ed.,  444)  — 
and  an  act  amendatory  thereof  entitled:  ''An  act  to  amend 
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sectioDS  2,  11;  22  and  26  of  an  act  entitled  ^An  act  to  provide 
for  the  organization  and  goyernment  of  irrigation  districts^  and 
to  provide  for  the  acquisition  of  water  and  other  property^  and 
for  the  distribution  of  water  thereby  for  irrigation  purposes, 
and  for  other  similar  purposes/  approved  March  6,  1899;  and 
to  amend  section  9  of  chapter  1,  and  section  16  of  chapter  2 
of  an  act  entitled  ^An  act  to  provide  for  a  state  engineer  defin- 
ing his  duties ,  and  regulating  his  compensation,  and  to  provide 
for  the  acceptance  by  the  state  of  Idaho  from  the  United  States 
of  certain  lands ;  and  to  provide  for  the  reclamation,  occupation 
and  disposal  of  the  same,^  approved  March  2,  1899^  and  to 
provide  for  the  acquisition  of  right  of  way  for  the  construction 
of  canals  or  reservoirs  or  other  irrigation  works  over  or  upon 
the  lands  of  the  state  of  Idaho'^:  Sess.  Laws  1901,  p.  191. 

The  first  contention  is  that  said  amendatory  act  clearly  vio- 
lates the  provisions  of  section  16,  article  3,  of  the  constitution 
of  this  state,  which  section  is  as  follows :  ^^Every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title;  but  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  embraced  in  the  title.^'  It  is  cootended  that 
said  amendatory  act  embraces,  at  least,  two  separate  and  dis- 
tinct subjects,  and  that  said  subjects  have  been  individualized 
by  former  acts  of  the  legislatuie  to  wit  the  subject  of  the 
formation  of  irrigation  districts,  and  the  subject  of  providing 
for  the  acceptance,  by  the  state,  from  the  United  States,  of 
certain  public  land,  under  what  is  popularly  known  as  the 
*'Carey  act,**  and  the  compensation  and  duties  of  the  state  en- 
gineer; and  also  the  subject  of  providing  for  the  right  of  way 
for  canals  upon  said  and  other  lands ;  that  said  subjects  are  all 
set  fortti  in  the  title,  and  are  all  covered  by  the  act,  and  that, 
therefore,  said  entire  act  must  fall,  as  it  is  not  in  the  power  of 
the  court  to  say  which  one  of  the  subjects  thus  legislated  on  in 
^^'^  said  act  shall  stand,  or  which  shall  fall.  In  support  of  the 
latter  proposition  counsel  cites,  among  other  authorities,  Cooley's 
Constitutional  Limitations,  page  178,  section  148,  where  the 
author  says :  '^If  the  title  to  the  act  actually  indicates,  and  the 
act  itself  actually  embraces,  two  different  objects,  when  the 
constitution  says  it  shall  embrace  but  one,  the  whole  act  must 
be  treated  as  void,  from  the  manifest  impossibility  in  the  court 
choosing  between  the  two,  holding  the  act  valid  as  to  one,  and 
void  as  to  the  other.''    And  cleA*ly,  under  the  decided  weight 
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of  anthority,  if  said  title  contains  two  distinct  subjects,  and 
both  of  said  subjects  legislated  upom  in  the  body  of  said  act, 
the  act  is  absolutely  void,  as  it  is  in  contravention  of  said  sec- 
tion of  the  constitution.  The  object  and  purpose  of  said  con- 
stitutional provision  is  well  understood.  It  was  to  prohibit  the 
practice  of  bringing  together  into  one  bill  subjects  diverse  in 
their  nature,  and  having  no  necessary  connection;  to  prohibit 
^'hodgepodge,'*  or  'logrolling'*  legislation:  Cooley's  Constitu- 
tional Limitations,  172.  It  was  to  avoid  improper  influences 
which  may  result  from  an  intermingling  in  one  and  the  same 
bill  such  things  as  have  no  proper  relation  to  each  other:  Walter 
V.  Town  of  Union,  33  N.  J.  L.  362.  In  State  v.  Eansom,  73 
Mo.  78,  it  is  stated  that  said  provision  is  to  prevent  conjoining, 
in  the  same  bill,  incongruous  matter,  and  subjects  having  no 
legitimate  connection,  or  relation  to  each  otiier,  and  in  no  way 
germane  to  the  subject  expressed  in  the  title.  In  commenting 
on  the  generality  of  the  title  to  bills  (Cooley's  Constitutional 
Limitations,  6th  ed.,  172),  the  author  says:  'The  generality 
of  a  title  is  therefore  no  objection  to  it,  so  long  as  it  is  not 
made  a  cover  to  legislation  incongruous  in  itself,  and  which 
by  no  fair  intendment  can  be  considered  as  having  a  necessary 
or  proper  connection."  In  Winters  v.  City  of  Duluth,  82  Minn. 
127,  84  N.  W.  788,  the  supreme  court  of  Minnesota  in  comment- 
ing on  a  section  of  the  constitution  of  that  state  which  provides 
that  "no  law  shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title,"  said :  "It  [said  provision]  was  not  in- 
tended to  embarrass  legislation  by  making  laws  more  restrictive 
in  their  scope  and  operation  than  •**  is  reasonably  necessary 
in  order  to  conserve  the  purpose  for  which  the  constitutional 
limitation  was  adopted;  hence  it  must  be  liberally  construed, 
and  in  a  common-sense  way,"  and  quotes  as  follows  from  State 
V.  Cassidy,  22  Minn.  324,  21  Am.  Rep.  765:  "If  the  legislature 
is  fairly  apprised  of  the  general  character  of  an  enactment,  by 
the  subject  expressed  in  the  title,  and  all  its  provisions  have  a 
just  and  proper  reference  thereto,  and  are  such  as,  by  the  nature 
of  the  subject  so  indicated,  are  manifestly  appropriate  in  that 
connection,  and  as  might  reasonably  be  looked  for  in  a  measure 
of  such  a  character,  the  requirement  of  the  constitution  is  com- 
plied with.  It  matters  not  that  the  act  embraces  technically 
more  than  one  subject^  one  of  which  only  is  expressed  in  the 
title,  so  that  they  are  not  foreign  and  extraneous  to  each  other, 
but  blend  together  in  the  common  purpose  evidently  sought  to 
be  accomplished  by  the  law."*  In  commenting  upon  a  constitu- 
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tional  proyisiQii  like  fhe  one  here  under  consideraticai  in  State 
▼.  Board  of  Commn.  of  Humboldt  County,  21  Nev.  .235,  29 
Pac  974,  after  reciting  fhe  purpose  of  said  proyision  subdjui* 
tially  as  stated  in  Coolej's  Constitutional  Limitatioiifl,  172,^ 
the  supreme  court  of  Nevada  said:  '^This,  then,  being  the  mis- 
chief against  which  this  clause  of  the  constitution  is  directed, 
it  should  be  so  construed  as  to  correct  the  evil,  but  at  the  same 
time  not  to  needlessly  thwart  honest  efforts  at  legislation.  There 
is  scarcely  any  subject  of  legislation  that  cannot  be  divided  and 
subdivided  into  various  heads,  each  of  which  might  be  made  the 
basis  of  a  separate  act,  and  in  which  the  connection  between 
them  may  be  made  a  matter  of  controversy If  the  pro- 
visions of  a  statute  all  relate,  directly  or  indirectly,  to  the  same 
subject,  have  a  natural  conneGtion,  and  are  not  foreign  to  the 
subject  expressed  in  the  title,  it  is  permissible  to  unite  them  in 
fhe  same  act  •  •  •  •  The  objections  should  be  grsLve,  and  tilie 
conflict  between  the  constitution  and  statute  palpable,  before 
the  judiciary  should  disregard  a  legialativ-e  enactment  upon  the 
sole  ground  that  it  embraces  more  than  one  subject.'^  And  to 
the  same  effect  is  the  decision  in  the  case  of  Montclair  Tp.  v. 
BamsdeU,  107  TJ.  S.  147,  2  Sup.  Ct  Eep.  391,  27  L.  ed.  431. 
In  «*•  People  v.  Parks,  58  Oal.  624,  it  is  said :  "Provisions  of 
an  act  may  be  numerous;  but  however  numerous,  if  they  can 
be,  by  fair  intendment,  considered  as  falling  within  the  subject 
matter  of  legislation,  or  necessary  as  ends  and  means  to  the 
attainment  of  Hie  subject,  the  act  will  not  conflict  with  the  con- 
stitution." This  case  is  dted  with  approval  and  quoted  from 
in  People  v.  MuUender,  132  Cal.  217,  64  Pac.  299.  The  su- 
preme court  of  Oregon  in  Investment  Trust  v.  Sears,  30  Or. 
388,  41  Pac.  931,  85  L.  B.  A.  188,  said:  "We  are  required  to 
look  to  the  body  of  the  act,  and  the  provisions  therein  contained 
for  the  Bscertainm^it  of  the  subject  matter.  The  title  is  of 
but  little  importance,  except  to  index  and  fairly  indicate  the 
subject  of  l^slation.  Matters  germane  to  or  properly  con- 
nected with  the  subject,  or  matters  of  detail,  have  no  place  in 
the  title,  although  the  circumstance  of  their  being  found  there 
affords  no  constitutional  reason  for  rendering  the  act  void  or 

inoperative The  object  of  this  clause  of  the  constitution, 

so  far  as  the  objection  here  made  to  the  act  is  concerned,  is  to 
prevent  the  combining  of  incongruous  matters,  and  objects  to- 
tally distinct,  and  having  no  connection  nor  relation  with  each 
other.**  In  State  v.  Doherty,  3  Idaho,  384,  29  Pac.  855,  this 
oourt  said:  ^'Section  16,  article  3,  of  the  constitution,  must  be 
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given  a  reasonable  construction.  It  is  sufficient  if  the  act  treats 
of  but  one  general  subject,  and  that  subject  expressed  in  the 
title.*'  In  Commonwealth  ▼.  Brown,  91  Va.  762,  21  S.  E.  357, 
28  L.  B.  A.  110,  the  court  of  appeals,  in  commenting  on  a  pro- 
vision of  the  constitution  of  that  state,  like  the  one  under  con- 
sideration, said:  "And,  on  the  other  hand,  it  was  not  intended 
to  obstruct  honest  legislation,  or  to  prevent  the  incorporation 
into  a  single  act  of  the  entire  statutory  law  upon  one  general 
subject.'*  If  the  entire  statutory  law  of  this  state  upon  the 
subject  of  irrigation  and  the  reclamation  of  arid  land  should 
be  incorporated  into  a  single  act,  it  would  contain,  among  other 
provisions,  every  provision  of  the  two  acts,  the  constitutionality 
of  which  is  called  in  question  on  this  appeal.  As  bearing  upon 
the  point  under  consideration,  see  State  v.  County  Judge,  2 
Iowa,  281.  Further  citations  might  be  made  bearing  upon  this 
•*•  point,  as  they  are  numerous,  but  we  deem  it  unnecessary 
to  make  further  citations. 

We  shall  now  proceed  to  apply  the  weH-recognized  rule,  laid 
down  by  the  above-cited  authorities,  applicable  to  said  amenda- 
tory act,  and  ascertain  whether  it  is  clear  and  beyond  a  doubt 
that  said  act  is  obnoxious  to  said  provision  of  our  constitution, 
for,  if  there  be  a  doubt  as  to  the  constitutionality  of  said  act, 
it  must  be  held  valid.  First,  as  to  the  title  of  said  amendatory 
act:  The  first  paragraph  thereof  is  as  follows:  "An  act  to 
amend  sections  2,  11,  22  and  26  of  an  act  entitled,  'An  act  to 
provide  for  the  organization  and  government  of  irrigation  dis- 
tricts, and  to  provide  for  the  acquisition  of  water  and  other 
property,  and  for  the  distribution  of  water  thereby  for  irriga- 
tion purposes,  and  for  other  and  similar  purposes,'  approved 
March  6,  1899.''  This  title  is  sufficiently  comprehensive  to  au- 
thorize the  amendment  of  said  sections  2,  11,  22  and  26  of  said 
original  act,  and  comes  clearly  within  the  purview  of  the  pro- 
vision of  said  section  of  the  constitution,  so  far,  at  least,  as  the 
amendment  of  said  four  sections  is  concerned.  Section  2,  as 
amended,  prescribes  the  steps  that  must  be  taken  in  the  organ- 
ization of  an  irrigation  district,  and  every  provision  of  said 
section  is  germane  to  that  subject  It  prescribes  the  duties  of 
the  state  engineer  in  the  organization  of  an  irrigation  district 
as  follows:  "A  copy  of  such  map,  estimate,  and  description  of 
such  boundaries  shall  be  filed  in  the  office  of  the  state  engineer 
at  least  sixty  days  before  the  date  set  for  such  hearing  by  the 
board  of  county  commissioners.  It  shall  be  the  duty  of  said 
state  engineer  to  critically  examine  such  map,  estimate  and 
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description  of  said  boundaries,  and,  if  he  shall  deem  necessary, 
to  verify  the  same  by  a  carefnl  esxamination  of  the  proposed 
district)  and  the  site  of  the  proposed  works;  and  he  shall  pre- 
pare a  report  which  shall  discuss  the  water  supply  of  the  pro- 
posed district  and  the  feasibility  of  the  plans  submitted  for 
the  reclamation  of  the  lands  thereof,  and  all  other  features  per- 
taining to  the  irrigation  of  the  proposed  district.  The  state 
engineer  shall  submit  said  report  to  the  board  of  county  com- 
missioners at  the  meeting  set  for  the  hearing  of  *^^  said  peti- 
tion for  organization.  Whenever  the  state  engineer  shall,  after 
having  critically  examined  the  plans  of  said  petitioners  and 
looked  into  all  that  pertains  to  the  reclamation  of  the  lands  of 
the  proposed  district,  report  to  the  board  of  county  commis- 
sioners against  the  organization  of  such  district,  said  board  of 
county  commissioners  shall  refuse  to  further  consider  such  peti- 
tion; but  when  said  engineer  shall  approve  of  such  organization, 
said  board  of  county  commissioners  may  adjourn  such  hearing 
from  time  to  time,  not  exceeding  four  weeks  in  all,  and  on  the 
final  hearing  make  such  changes  in  the  proposed  boundaries  as 
they  may  find  proper  and  as  are  approved  by  the  state  engineer, 
and  shall  establish  and  define  such  boundaries.^'  Sections  2,  3 
and  4  of  said  act  amend  sections  11,  22  and  26  of  the  original 
act.  It  is  not  questioned  but  that  each  and  every  provision  of 
sections  11,  22  «id  26,  as  amended,  are  germane  to  the  subject 
matter  treated  of,  and  are  necessary  ends  and  means  to  the  at- 
tainment of  the  purpose  of  said  act.  The  second  clause  of  said 
title  is  as  follows:  "And  to  amend  section  9  of  chapter  1,  and 
section  2  of  an  act  entitled  'An  act  to  provide  for  a  state  en- 
gineer, defining  his  duties  and  regulating  his  compensation,  and 
to  provide  for  the  acceptance  by  the  state  of  Idaho  from  the 
United  States  of  certain  lands ;  and  to  provide  for  the  reclama- 
tion, occupation  and  disposal  of  the  same,'  approved  March  2, 
1899/'  Section  5  of  said  amendatory  act  amends  section  9 
of  the  original  act,  and  is  as  follows :  "The  state  engineer  shall 
inspect,  or  cause  to  be  inspected,  as  often  as  he  thinks  advisable, 
every  dam  or  embankment  used  for  holding  water  in  this  state, 
where  the  same  is  more  than  twenty  feet  in  height;  and  if,  after 
any  such  inspection,  such  dam  or  embankment,  in  the  opinion 
of  the  state  engineer,  is  unsafe,  and  the  life  or  property  liable 
to  be  endangered  by  reason  thereof,  he  shall  order  the  owner  or 
owners  to  repair  the  same  so  as  to  make  it  safe;  and  if  such 
owner  or  owners  shall  neglect  or  refuse  to  repair  the  same  after 
a  reasonable  notice  to  that  effect  has  been  given  in  writing  by 
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the  state  engineer,  the  said  state  ^gineer  shall  report  the  facti 
in  the  case  to  the  judge  of  the  district  court  of  the  district  in 
^^  which  such  dam  or  embankment  is  situated,  who  shall,  after 
hearing  such  facts,  if  he  deem  it  necessary  for  public  welfare^ 
order  the  water  master  of  the  district  in  which  such  dam  or 
embankment  is  situated,  if  there  be  one,  if  not,  the  sheriff  of 
the  county,  to  draw  off  such  water  from  behind  such  dam  or 
embankment,  and  to  keep  said  water  drawn  off  till  such  time 
as  the  orders  of  the  state  engineer  shall  be  complied  with; 
provided,  that  when  great  damage  would  result  to  those  de- 
pending upon  such  dam  or  reservoir  embankment  for  irrigation 
if  such  withdrawal  of  water  were  made,  and  when  such  im- 
pending danger  to  life  and  property  can  be  prevented  at  rear 
sonable  expense  without  such  withdrawal  being  first  made,  the 
state  engineer  shall  make  an  estimate  of  the  cost  of  such  neces- 
sary repair,  and  report  the  same  to  the  district  judge,  who 
shall,  if  he  deem  it  necessary  for  Che  public  welfare,  order  the 
board  of  county  commissioners  of  the  county  in  which  said 
works  are  situated  to  make,  under  the  direction  of  the  state 
engineer,  such  repairs  as  are  recommended  by  said  engineer, 
and  to  pay  for  the  same  by  warrants  drawn  on  the  current  ex- 
pense fund  of  the  county.  The  county  auditor  and  recorder 
shall  immediately  present  a  bill  of  the  amount  of  such  expenses 
to  the  person  or  persons  owning  or  controlling  such  dam  or 
embankment,  and  unless  the  same  is  paid  within  three  days 
from  the  presentation  of  said  bill,  or  as  much  as  shall  not  be 
80  paid,  shall  thereafter  become  a  lien  upon  the  said  dam  or 
reservoir  embankment  and  other  irrigation  works  appurtenant 
thereto,  which  amount  shall  be  added  to  the  taxes  against  such 
property,  and  shall  be  collected  in  the  manner  provided  by  law 
for  the  collection  of  other  taxes.**  Section  9  of  the  original  act 
closes  with  the  words  "complied  with,**  and  the  amendment 
consists  of  all  that  follows. said  words,  and  begins  with  the 
word  "Provided.**  The  amendment  is  contained  wholly  in  the 
proviso.  By  the  first  clause  of  said  amended  section  ihe  state 
engineer  is  required  to  inspect,  or  cause  to  be  inspected,  every 
dam  or  embankment  used  for  holding  water  in  the  state,  where 
the  same  is  more  than  twenty  feet  in  height;  and  if  he  is  of 
the  opinion  that  it  is  unsafe,  he  must  order  the  owner  or  owners 
•28  ^  repair  the  same.  While  this  provision  of  said  section  ia 
sweeping,  and  apparently  refers  to  all  dams  or  embankm^its 
used  for  holding  water  in  the  state,  whether  for  irrigation  or 
other  purposes,  the  subsequent  provisions  of  said  sections  would 
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indicate  that  the  legislature  had  in  mind  only  dams  and  em- 
bankmoits  naed  to  hold  water  for  irrigation;  for  if  the  owner 
neglects  to  repair  an  nnsaf e  dam  after  the  engineer  has  ordered 
him  to  do  00,  the  engineer  must  report  the  fact  to  the  district 
court  of  the  irrigation  district  in  which  such  dam  is  situated, 
who  shall,  after  a  hearing,  if  he  deems  it  inecessary  for  public 
welfare,  order  the  water  master  of  such  irrigation  district  to 
draw  off  such  water  from  behind  such  dam  or  embankment,  and 
to  keep  said  water  drawn  off  till  such  time  as  tha  orders  of  the 
state  engineer  are  complied  with;  and  further  on  in  said  seo- 
tion  the  f  oUowing  language  is  used,  ^'That  when  great  damage 
wonld  result  to  those  depending  upon  such  dam,  reservoir,  or 
embankment  for  irrigation,  if  such  withdrawal  of  water  were 
made,''  etc  Taking  all  of  the  provisions  of  said  section  to- 
gether, it  is  evident  that  the  legislature^  in  enacting  said  sec- 
tiofD,  had  in  mind  dams  and  embankments  used  for  storing 
waters  for  irrigation  only,  although  the  words  used  in  the 
first  provision  of  said  section  are  sufficiently  comprehensive  to 
include  all  dams  and  embankments,  whether  used  for  storing 
water  for  irrigation  or  not.  Section  6  of  said  amendatory  act 
amends  section  16  of  said  original  act,  and  prescribes  some  of 
the  duties  of  the  state  board  of  land  commissioners  immediately 
upon  the  withdrawal  of  any  land  for  the  state  by  the  depart- 
ment of  the  interior  of  the  United  States,  under  and  by  virtue 
of  the  providona  of  the  act  of  Congress  popularly  known  as  the 
^Carey  act"  Said  section  16,  as  amended,  is  as  follows :  'im- 
mediately upon  the  withdrawal  of  any  land  for  the  state  by  the 
department  of  the  interior,  and  the  inauguration  of  work  by 
the  contractor,  it  shall  be  the  duty  of  the  board,  by  publication 
once  each  week  in  some  newspaper  of  the  county  in  which 
said  lands  are  situated,  and  one  newspaper  at  the  state  cap- 
ital for  a  period  of  four  weeks,  to  give  notice  that  said  land, 
or  any  part  thereof,  as  the  board  in  their  discretion  may  ^^ 
deem  is  for  the  best  interest  of  the  state,  is  open  for  settlement, 
tile  price  for  which  said  land  will  be  sold  to  settlers  by  the 
state  and  the  contract  price  at  which  settlers  can  purchase  water 
rights  or  shares  in  such  works.''  Section  7  of  said  amendatory 
act  amends  section  19  of  said  original  act,  and  it  refers  to  the 
construction  of  irrigation  works  for  the  irrigation  and  reclama- 
tion of  the  land  received  by  the  state  under  the  provisions  of 
said  act  of  Congress,  the  duties  of  settlers  thereon,  the  amount 
of  land  that  each  settler  must  cultivate  and  reclaim  before 
making  final  proof  therefor,  the  making  of  such  final  proof. 
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and  the  steps  necessary  for  the  settler  to  take  in  order  to  pro- 
cure a  patent  from  the  United  States  to  the  land  settled  upon. 
The  last  clause  of  said  title  is  as  follows:  ''And  to  provide  for 
the  acquisition  of  right  of  way  for  the  construction  of  canals 
or  reseryoirs  or  other  irrigation  works  over  or  upon  the  landi 
of  the  state  of  Idaho.''  And  sections  8  and  9  of  said  act  pro- 
vide the  method  of  procedure  for  obtaining  rights  of  way  for 
the  construction  of  canals,  reservoirs,  and  other  irrigation  works 
over  and  upon  lands  owned  by  the  state,  and  come  clearly  withiA 
that  subject^  as  stated  in  said  subdivision  3  of  said  titla 

It  will  be  observed  from  the  foregoing  that  all  of  the  pro- 
visions of  said  act  have  but  one  general  object,  subject,  or 
purpose,  and  that  is  the  reclamation  and  irrigation  of  the 
desert  or  arid  lands  in  the  state.  We  do  not  think  it  will  be 
seriously  contended  by  any  lawyer  familiar  with  the  irrigatioA 
laws  of  the  state,  and  the  amendatory  act  under  consideration, 
that  all  of  9ie  provisions  of  said  act  are  germane  to  the  sub- 
ject of  reclamation  and  irrigation  of  the  desert  lands  of  the 
state;  and  if  a  complete  codification  of  our  laws  touching  upoA 
that  general  subject  were  made,  it  must  include  each  and  everj 
of  the  provisions  of  the  amendatory  act  under  consideration  and 
above  referred  to.  And,  as  stated  in  Commonwealth  v.  Brown, 
91  Va.  762,  21  S.  E.  367,  28  L.  B.  A.  110,  the  provision  of  the 
constitution  under  consideration  was  not  intended  ''to  prevent 
the  incorporation  into  a  single  act  the  entire  statutory  law  upon 
one  general  subject.''  The  act  in  question  does  not  attempt  te 
do  that.  ^'^  It  does,  however,  amend  certain  sections  of  prior 
separate  acts,  which  acts  are  not  adverse  to  the  general  subject 
of  irrigation,  but  are  congruous,  and  germane  to  that  subject* 
and  have  a  necessary  connection  therewith.  Judge  Gooley,  in 
speaking  of  the  history  and  purpose  of  said  constitutional  pro- 
vision, said,  "They  were  to  prevent  the  practice  of  bringing  inte 
one  bill  subjects  diverse  in  their  nature,  and  having  no  necessary 
connection."  Every  provision  of  said  amendatory  act  referred 
to  in  regard  to  irrigation  districts  is  connected  with  the  sub- 
ject of  irrigation.  The  duties  of  the  state  engineer  are  almost, 
if  not  entirely,  connected  with  the  subject  of  irrigation;  and 
the  act,  which  provides  for  the  acceptance,  by  the  state  of  Idahe 
from  the  United  States,  of  certain  desert  lands,  and  to  provide 
for  their  reclamation,  occupation,  and  disposal,  is  germane  te 
and  connected  with  the  subject  of  irrigation  and  the  reclamatioA 
of  desert  land;  and  the  acquisition  of  rights  of  way  over  anl 
upon  state  lands  for  the  construction  of  canals,  reservoirs^  or 
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other  irrigation  works  is  not  diverse  to  the  subject  of  irrigation, 
but  necessarily  connected  with  it.  We  therefore  conclude  that 
said  act  embraces  but  one  subject,  and  matters  properly  con- 
nected therewith,  and  that  said  subject  is  sufficiently  expressed 
in  the  title.  It  clearly  shows  that  the  subject  of  said  act  is  the 
reclamation  and  irrigation  of  desert  or  arid  land;  and  the  lan- 
goage  used  in  the  title  is  sufficient  to  express  that  subject  The 
title  of  said  act  is  more  of  an  index  of  the  general  subject  of 
irrigation  than  said  provision  of  our  constitution  requires;  and 
an  act  must  not  be  held  void  for  that  reason. 

It  has  been  contended  that  the  court  has  no  authority  to 
make  a  title  to  an  act^  and  that  is  correct.  In  the  case  at  bar, 
we  do  not  make  a  title  to  the  act  under  consideration,  but 
hold  that  the  title  thereto  contains  but  one  general  subject,  and 
matters  properly  connected  therewith,  and  that  the  act  treats 
of  but  one  general  subject  and  matters  properly  connected  there* 
with,  and  is  a  sufficient  comt>liance  with  said  provisions  of  the 
oonstitntion. 

^'^  It  is  suggested  by  counsel  for  appellant  that,  where  mat* 
iers  have  become  the  subject  of  legislation  under  distinct  heads, 
and  under  separate  and  distinct  acts,  they  are  thereby  made 
separate  and  distinct  subjects,  and  Ihat  such  acts  cannot  be 
amended  by  one  bill,  as  ihat  would  be  including  two  subjects 
under  one  titie.  The  suggestion  of  counsel  is  correct  if  the 
subjects  treated  in  the  separate  bills  are  incongruous  and  di* 
verse  to  each  other.  If  they  are  totally  distinct,  and  have  no 
connection  nor  relation  with  each  other,  they  cannot  be  amended 
by  one  bill;  but  if  they  treat  of  matters  that  are  germane  to 
the  same  subject,  and  might  properly  have  been  enacted  in 
one  bill,  under  one  title,  and  include  but  one  general  subject, 
they  may  be  amended  by  one  bill.  Simply  because  the  legisla* 
ture  has  enacted  laws  on  one  general  subject  by  separate  and 
distinct  bills  does  not  prevent  a  subsequent  legislature  from 
combining  such  acts  into  one  bill,  or  amend  such  separate  acts 
by  one  bill  with  a  proper  title. 

The  next  contention  is  that  the  original  district  irrigation 
act  is  unconstitutional,  for  the  reason  that  it  fails  to  require 
assessments  to  be  made  aocording  to  the  benefits.  Section  11 
of  the  original  act  requires  assessments  to  be  made  by  acreage, 
and  not  according  to  the  benefits;  but  that  section  has  been 
amended  by  the  amendatory  act  above  referred  to,  and  by  its 
provisions  directs  that  all  assessments  must  be  made  according 
to  the  benefits  seeming  to  each  tract  of  land,  and  it  is  pro- 


Digitized  by  VjOOQ IC 


212  Amebican  State  Reports^  Vol.  101.        [Idaho^ 

vided  that  the  board  of  directors  of  each  irrigation  district 
^'shall  examine^  critically^  each  tract  or  legal  subdiyiaion  of 
land  in  said  district  with  a  view  of  determining  the  benefits 
which  will  accrue  to  each  of  such  tracts  or  subdiyisions  from 
iiie  construction  or  purchase  of  such  irrigation  works;  and  the 
cost  of  such  work  shall  be  apportioned  or  distributed  over  audi 
tracts  or  subdivisions  of  land  in  proportion  of  the  benefits  ac- 
cruing thereto;  and  the  amount  so  apportioned  or  distributed  to 
each  of  said  tracts  or  subdivisions  shall  be  and  remain  the 
basis  for  fixing  the  annual  assessment  levied  againat  such  tracts 
or  subdivisions  in  carrying  out  the  purpose  of  this  acf  Said 
section  further  provides  that  the  proceedings  ^^  of  such  board 
in  the  matters  just  referred  to  must  be  reported  to  and  submitted 
to  the  proper  court,  with  the  other  proceedings  in  the  organiza- 
tion of  such  district,  for  the  courts  confirmation,  as  provided  in 
sections  16,  17,  18,  19  and  20  of  said  act.  And,  under  the 
provisions  of  said  sections,  anyone  owning  land  in  such  district 
may  appear  and  show  that  "the  cost  of  the  irrigation  works  of 
auch  district  has  not  been  apportioned  or  distributed  in  propor- 
tion to  the  benefits  accruing  to  any  tract  of  land  in  said  dis- 
trict." It  may  be  that  the  section  of  the  original  act  providing 
for  assessments  to  pay  the  cost  of  constructing  or  purchasing 
irrigation  works  for  a  district  was  unconstitutional,  in  that  it 
failed  to  require  them  to  be  made  according  to  the  benefits 
accruing  to  each  tract  of  land ;  but  the  amendatory  act  clearly 
provides  for  assessments  to  be  made  according  to  the  benefits 
accruing  to  each  tract  of  land  in  such  district,  and  the  action 
of  the  board  in  preparing  lists  of  all  real  estate  in  their  dis- 
trict, by  which  the  assessments  each  year  shall  be  made,  may 
he  contested  in  the  district  court,  on  the  ground  that  such  lists 
are  not  made  with  reference  to  the  benefits  accruing  to  each 
tract  of  land.  Said  amendatory  act  provides,  in  terms,. that 
such  assessments  must  be  made  according  to  the  benefits,  and 
provides  the  procedure  or  method  by  which  the  benefits  to  each 
tract  of  land  in  any  irrigation  district  may  be  ascertained  and 
adjudicated.  Aa  that  is  done  said  law  is  not  repugnant  to  the 
provisions  of  the  fourteenth  amendment  of  the  federal  consti- 
tution, prohibiting  the  taking  of  private  property  without  due 
-process  of  law  under  the  guise  of  taxation.  It  is  a  well-recog- 
nized fact  that  the  amount  of  benefits  is  not  susceptible  of  that 
accurate  determination  which  appertains  to  a  d^nonstration  in 
geometery,  but  some  reasonable  means  or  method  must  be  pro- 
vided by  which  the  question  of  benefits  may  be  adjudicated; 
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end  the  amendatory  act,  which  takes  the  place  of  the  original 
act  under  consideration,  provides  such  means.  It  may  be  that 
in  one  district  an  assessment  by  acreage  may  be  just,  and  ao- 
oording  to  the  benefits,  and  in  another  not;  and  the  law  must 
proYide  some  method  whereby  the  taxpayer  may  have  that  ques- 
tion *^  adjudicated,  if  he  wishes  to  do  so,  and  in  that  regard 
the  amendatory  act  is  fidl  and  complete.  That  section  of  the 
original  act,  as  amended,  is  not  ^obnoxious  to  the  fourteenth 
amendment  to  the  constitution  of  the  ITnited  States,  as  it  does 
not  proride  for  taking  property  without  due  process  of  law. 
The  judgment  of  the  lower  court  must  be  affirmed,  and  it 
k  80  ordered.    Costs  are  awarded  to  the  respondent 

Stockslager,  J.,  ooncuiB. 

Iffr.  Chief  Justloe  Qnazles  Ooneorred  in  the  eonelusion  reached,  but 
dissented  from  some  of  the  viewB  expressed  by  the  majority  of  the 
•onrt.  He  said  in  part:  ^'I  coneor  in  the  eonelusion  reached,  and 
think  that  the  judgment  appealed  from  should  be  affirmed,  not  upon 
the  ground  upon  which  the  majority  opinion  affirms  it,  but  upon 
the  ground  that  the  proceedings  in  the  matter  of  organizing  the  irri- 
gation district  in  question  substantially  comply  with  the  provisions 
of  the  act  of  March  6,  1899,  entitled  'An  act  to  provide  for  tha 
organization  and  government  of  irrigation  districts,  and  to  provid^^ 
for  the  acquisition  of  water  and  other  property  for  the  distribution^ 
of  jrater  thereby  for  irrigation  purposes,  and  for  other  and  similar 
purposes,'  found  in  acts  of  1899,  page  408.  The  suggestion  in  th^ 
majoritj  opinion  that  that  act  is  void  so  far  as  the  provisions  thereof 
relate  to  taxation,  to  my  mind,  is  incorrect.  •  •  •  • 

''It  is  impossible  for  me  to  give  my  assent  to  the  conclusion 
reached  by  my  associates  that  the  amendatory  act  of  March  18, 
1001,  the  title  to  which  is  set  forth  in  the  majority  opinio|i,  and. 
in  the  syllabus,  is  constitutional  and  valid,  and  does  not  contra* 
vene  the  provision  of  section  16,  article  3,  of  our  state  constitu* 
tion.  This  provision  of  the  constitution  not  only  provides  that  the- 
title  to  an  act  shall  express  the  subject  thereof,  but  it  provides 
that  no  act  shaU  relate  to  more  than  one  subject.  My  associates 
very  cleverly,  ingeniously,  and  obligingly  make  a  title  for  the  said 
amendatory  act,  which  is  found  in  the  body  of  the  majority  opinion, 
as  follows,  to  wit,  'An  act  relating  "to  the  reclamation  and  irriga- 
tion of  desert  or  arid  land.'' '  Now,  take  the  title  to  said  amenda- 
tory act,  and  no  such  subject  is  expressed  in  the  title.  Under  the 
provisions  of  the  constitution,  the  title  is  a  part  of  the  act,  and 
Is  indispensable.  The  subject  must  be  expressed  in  the  title.  It 
need  not  be  named  in  detail,  and  the  title  need  not  index  the  act. 
But  it  must  express  the  subject.    The  purview  of  the  act  is  limited. 
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however,  by  the  title,  as  all  respectable  authority  holds.  If  the 
title  expresses  a  subject  which  is  a  branch  of  a  general  subject, 
the  legislature  is  confined  to  that  branch  of  the  general  subject 
named  in  the  title,  and  cannot  legislate  upon  other  branches  of  the 
same  general  subject  in  the  act.  In  my  opinion  the  general  sub- 
ject of  the  amendatory  act  under  discussion,  and  which  my  asso- 
ciates hold  to  be  'the  reclamation  and  irrigation  of  desert  or  arid 
land,'  is  not  found  in  the  title  to  said  act.'^ 


The  Title  to  Statutes,  in  respect  to  their  suificiency  within  the  con- 
stitutional requirements,  is  discussed  in  the  monographic  notes  to 
Bobel  V.  People,  64  Am.  St.  Eep.  70-107;  Crookston  ▼.  County 
Gommrs.,  79  Am.  St.  Bep.  456-486;  Lewis  ▼.  Dunne,  86  Am«  St.  Bep. 
267-279.  The  constitutional  requirements  are  construed  liberally:  De- 
yoe  V.  Superior  Court,  140  Cal.  476,  98  Am.  St.  Bep.  73,  74  Pac 
28.  And  generality  of  title  is  not  fatal:  People  v.  People's  etc 
Coke  Co.,  205  111.  482,  98  Am.  St.  Bep.  244,  68  N.  E.  950;  State 
▼.  Tieman,  32  Wash.  294,  98  Am.  St.  Bep.  854,  73  Pac.  375.  A  court 
will  not  declare  a  statute  unconstitutional  on  the  ground  of  the  in- 
sufficiency of  its  title  if  the  question  is  a  doubtful  one:  Florida  etc. 
By.  Co.  ▼.  Hazel,  43  Fla.  263,  99  Am.  St.  Bep.  114,  31  South.  272. 

The  ConstitutionaUty  of  irrigation,  drainage,  and  reclamation  stat- 
utes is  considered  in  Mound  City  Land  etc.  Co.  ▼.  Miller,  170  Mo. 
240,  94  Am.  St.  Bep.  727,  70  S.  W.  721,  60  L.  B.  A.  190;  Matter 
of  Tuthill,  163  N.  Y.  133,  79  Am.  St.  Bep.  674,  67  N.  E.  303,  49 
L.  B.  A.  781;  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  27  Am.  St. 
Bep.  106,  28  Pac.  272,  14  L.  B.  A.  755;  Lamb  v.  Beclamation  Dist., 
78  Oal.  125,  2  Anu  St.  Bep.  775,  14  Pac.  625;  Elmore  y.  Drainage 
Gommrs.,  135  IlL  269,  25  Am.  St.  Bep.  363,  25  N.  E.  1010;  Beebe  ▼• 
MagODB,  122  Iowa,  94,  post,  p.  259,  97  N.  W.  986. 
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IN  RE  BRICKEY. 
18  Idaho,  597,  70  Pac.  609.] 

OONSTXTUTIONAL    LAW—Oarrying    Deadly    Weapoxi8.~A 

statute  prohibiting  private  persons  from  carrying  deadly  weapons 
within  the  limits  of  any  city,  town,  or  village  in  the  state,  is  uncon- 
■iitntional  and  void.     (pp.  215,  216.) 

OONSTmxnONAL  I.AW--Carrylng  Deadly  Weapoiifl.~A 
statute  prohibiting  the  carrying  of  concealed  deadly  weapons  is  a 
proper  exercise  of  the  police  power,  and  is  valid,  but  a  statute  pro- 
^biting  the  mere  carrying  of  firearms  is  void,  as  the  right  to  do  so 
is  guaranteed  by  the  state  and  national  constitutions,     (p.  216.) 

S.  S.  Denning,  for  the  petitioner. 

M.  S.  Johnson,  county  attorney,  for  the  state. 

»»»  QUARLES,  C.  J.  The  petitioner  applies  to  this  court 
for  a  writ  of  habeas  corpus,  and  in  the  petition  sets  forth  and 
shows  that  he  is  unlawfully  imprisoned  confined,  and  restrained 
•f  his  liberty  by  A.  W.  Kroutinger,  sheriff  of  Nez  Perces  county, 
at  the  county  jail  in  the  counly  of  Nez  Perces,  in  the  state  of 
Idaho;  that  he  is  so  imprisoned  under  a  commitment  which 
issued  out  of  the  justice's  court  of  West  Lewiston  precinct,  in 
the  county  of  Nez  Perces,  in  a  criminal  action  wherein  peti- 
tioner was  convicted  upon  the  charge  of  carrying  a  deadly 
weapon,  to  wit,  a  loaded  revolver,  within  the  limits  and  confines 
•f  the  city  of  Lewiston,  contrary  to  the  provisions  of  the  act 
of  the  territory  of  Idaho  approved  February  4,  1889  (Sess. 
Laws  1889,  p.  27) ;  and,  in  accordance  with  the  prayer  of  said 
petition,  the  writ  was  issued,  and  return  thereto  duly  made  by 
the  said  sheriff.  From  the  petition  and  return  it  appears  that 
the  only  offense  charged  against  the  petitioner,  of  which  he 
has  been  convicted,  and  is  now  restrained  of  his  liberty,  is  that 
lie  carried  a  deadly  weapon  within  the  limits  of  the  city  of 
Lewiston,  in  contravention  of  the  said  act  of  February  4,  1889. 
The  second  amendment  to  the  federal  constitution  is  in  the 
following  language:  *'A  well-regulated  militia,  being  necessary 
to  the  security  of  a  free  state,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed.'*  The  language  of  sec- 
tion 11,  article  1  of  the  constitution  of  Idaho  is  as  follows: 
**The  people  have  the  right  to  bear  arms  for  their  security  and 
defense,  but  the  legislature  shall  regulate  the  exercise  of  this 
■••  right  of  law."  Under  these  constitutional  provisions,  the 
legislature  has  no  power  to  prohibit   a  citizen   from   bearing 
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nns  in  any  portion  of  the  state  of  Tdaho^  whether  within  or 
ithout  the  corporate  limits  of  cities^  towns^  and  villages.  The 
sgislature  may,  as  expressly  provided  in  our  state  constitution, 
sgulate  the  exercise  of  this  right,  but  may  not  prohibit .  it. 
.  statute  prohibiting  the  carrying  of  concesded  deadly  weapons 
ould  be  a  proper  exercise  of  the  police  power  of  the  state, 
lut  the  statute  in  question  does  not  prohibit  the  carrying  of 
eapons  concealed,  which  is  of  itself  a  pernicious  practice, 
at  prohibits  the  carrying  of  them  in  any  manner  in  cities, 
)wns,  and  villages.  We  are  compelled  to  hold  this  statute 
[)id.  The  statute  being  void,  the  said  justice's  court  had  no 
irisdiction  of  the  subject  matter  of  the  action,  and  the  said 
idgment  of  conviction,  and  the  commitment  which  issued 
lereon,  and  the  detention  of  the  petitioner  under  said  com- 
litment  and  judgment  of  conviction,  are  illegal  and  void. 
The  said  judgment  being  void,  habeas  corpus  will  lie,  and 
le  prisoner  should  be  discharged  from  custody,  and  it  is  so 
rdered. 

Sullivan,  and  Stockslager,  JJ.,  concur. 

The  Carrying  of  Concealed  weapons  may  be  refiTQl^'^d  >^d  P^o* 
bited  bj  legislative  authority:  See  State  v.  Smith,  157  Ind.  241, 
'  Am.  St.  Bep.  205,  Gl  N.  E.  566;  Dunstan  v.  State,  124  Ala.  89,  82 
m.  St.  Rep.  152,  27  South.  333;  Van  Bnren  v.  Wells,  53  Ark.  368, 
I  Am.  St.  Bep.  214,  14  S.  W.  38;  notes  to  Bliss  v.  Commonwealth, 
\  Am.  Dec.  255;  Fife  v.  State,  25  Am.  Bep.  561-563.  The  arms  which 
le  constitution  guarantees  citizens  the  right  to  keep  and  bear  are 
ich  as  are  needful  to  and  ordinarily  used  by  a  well-regulaied  militia, 
id  such  as  are  suitable  to  enable  a  free  people  to  resist  oppression, 
revent  usurpation,  repel  invaaion,  and  the  like:  'Fife  v.  Btate^  31 
rk.  455,  25  Am.  Bep.  556. 
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EOBEESON  V.  TIPPIB. 

[209  ni.  88,  70  N.  E.  584.] 

HOMESTBADS— Bst»t«  in  LandU— A  homestead  is  ui  estate 
ia  land,  and  not  merely  an  exemption;  and  when  the  interest  of  the 
homesteader  does  not  exeeed  in  value  the  statutorj  limit,  the  home- 
stead estate  eomprises  his  entire  title,  leaving  no  interest  to  which 
Bens  ean  attach  on  which  he  can  conirey  separately,     (pp.  219,  220.) 

HOMESTEADS — Basis  of  Estate. — A  homestead  estate  is 
based  upon  the  title  of  the  homesteader,  and  can  have  no  separate 
existence  independent  of  the  title  which  constitutes  one  of  its  es- 
sential elements  and  from  which  it  ia  inseparable,     (p.  220.) 

HOMESTEADS — ^Deaoeat  of. — ^Upon  the  death  of  the  home- 
steader, the  homestead  estate  by  operation  of  law  devolves  npon  the 
surviving  husband  or  wife  for  life  and  npon  their  chi^d  or  children 
during  the  minority  of  the  youngest,  and  the  heirs  at  law  take  a  re- 
versionary interest  only,  expectant  upon  the  termination  of  the  es- 
tate for  life  or  for  years  created  by  the  statute,     (p.  220.) 

HOMESTEADS — Conveyanoe  of— Husband  and  Wife. — The 
statutory  provision  declaring  that  no  conveyance  of  the  homestead 
diall  be  valid  unless  in  writing,  subscribed  by  the  homesteader  and 
his  wife  applies  to  deeds  made  by  a  husband  to  his  wife,  and  there- 
fore a  conveyance  of  a  homestead,  not  exceeding  the  statutory  value, 
bj  a  husband  to  his  wife,  she  not  joining  therein,  is  absolutely  void 
and  passes  no  title,    (p.  220.) 

HOMESTEADS— Oonwyaaoe  of— Hnsband  and  Wife.— The 
amount  paid  by  a  wife  as  a  consideration  for  the  conveyance  of  a 
homestead  to  her  by  her  husband,  in  which  she  does  not  join,  as 
nqsired  by  statute,  is  not  a  lien,  in  law  or  equity  upon  the  land 
nttempted  to  bo  eonveyod.    (p.  220.) 

C.  H.  Layman,  for  the  appeQant 

W.  H.  Hart,  for  fhe  appeOeea. 

■•  WILKIN,  J.    On  March  27,  1903,  appellant  filed  her 
Un  againat  appellees,  who  are  the  duldicsi  and  heirs  at  law  of 

ca?) 
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Levi  Y.  Roberson,  deceased,  to  enforce  the  specific  perfomw 
of  a  contract.  The  allegations  of  the  bill  are  as  follows: 
September  29,  1889,  the  appellant,  at  the  age  of  twenty-i 
years,  was  married  to  Levi  Y.  Roberson,  who  was  then  si 
one  years  of  age.  Each  had  been  previously  married  and  ei 
ohildren  had  been  bom  to  the  said  Levi  by  his  former  wifCj 
of  whom  had  reached  their  majority  and  left  home  before 
marriage  with  appellant  .  The  appellant  had  one  child  by 
former  marriage,  and  subsequently  there  was  bom  to  her 
the  said  Levi  Y.  Roberson  a  child,  which  is  still  living.  At 
date  of  the  marriage  of  appellant  and  Roberson  he  was 
owner  of  certain  re*l  estate  described  in  the  bill,  which  wa 
that  time  his  homestead  and  continued  to  be  the  homesteac 
appellant  and  the  said  Levi  Y.  Roberson  to  the  date  of 
death,  and  since  that  time  has  continued  to  be  the  homesteac 
appellant.  After  the  birth  of  their  child  the  said  Roberson 
January  5,  1892,  for  a  consideration  of  five  hundred  dol 
paid  by  appellant,  executed  a  warranty  deed  to  her  for  i 
homestead  and  put  her  in  possession  thereof,  and  she  has  ( 
tinned  in  such  possession  since  that  date,  paying  all  U 
thereon,  and  has  made  valuable  improvements  thereon, 
the  omission  of  appellant,  who  was  then  the  wife  of  the  i 
Levi  Y.  Roberson,  to  sign  said  deed,  the  same  was  inopera 
to  pass  the  legal  title  to  the  land,  but  the  equitable  title  th 
to,  by  virtue  of  said  deed,  was  in  appellant  The  said  Levi 
Roberson  died  January  25,  1903,  and  left  appellant,  his  wid 
and  the  appellees,  his  children  and  grandchildren,  survi\ 
him,  as  his  only  heirs  at  law.  The  bill  prays  that  appell 
be  vested  with  the  title  to  said  real  estate,  with  a  prayer 
general  relief. 

A  demurrer  was  filed  to  the  bill,  and  the  same  was  sostai 
hy  the  chancellor.  The  bill  was  then  amended  ^  by  ad<3 
the  following  allegations:  That  ''the  five  hundred  dollara  j 
by  appellant  for  said  land  was  used  by  the  said  Levi  Robei 
in  repairs  and  planting  an  orchard  on  said  land  and  othen 
improving  it,  and  in  equity  appellant  was  entitled  to  be  re 
bursed  and  to  have  an  equitable  lien  on  said  land  for  the  sa] 
that  at  the  time  said  Levi  Roberson  made  said  deed  he  was 
indebted  to  any  person,  and  said  sale  was  free  from  fraud 
circumvention  of  all  kinds;  that  in  case  specific  performs 
cannot  be  decreed,  the  court  find  the  amount  paid  by  appelii 
And  that  a  lien  be  decreed  to  exist  in  her  favor  against  s 
lands  for  the  same,  and  if  not  paid,  that  the  land  be  sold 
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pay  the  eame.*'  To  this  bill^  as  amended^  a  demurrer  was  sna- 
tained  and  the  amended  bill  dismissed  for  want  of  equity  at 
the  cost  of  appellant^  and  from  that  order  she  appeals. 

The  one  question  presented  for  our  decision  is  the  correctness 
of  the  ruling  of  the  chancellor  sustaining  the  demurrer  and 
dismissing  the  bill,  which  involves  the  construction  to  be  placed 
upon  section  4  of  chapter  52,  entitled  "Exemptions'^  2  Starr 
&  Curtis'  Statutes,  1874.    That  section  provides,  in  substance, 
that  no  release,  waiver  or  conveyance  of  the  homestead  estate 
shall  be  valid  unless  the  same  is  in  writing,  subscribed  by  the 
householder,  and  his  or  her  husband  or  wife,  etc.    It  went  into 
force  and  effect  July  1,  1873,  and  we  have  held  that  prior  to 
this  act  the  right  of  homestead   was   a  mere   exemption,  and 
when  the  householder  in  whom  the  exemption  existed,  conveyed 
without  the  formal  waiver  of  homestead,  the   effect   was   to 
transfer  his  title  to  the  land,  but  so  far  as  it  affected  the  home- 
stead right  the  operation  of  the  deed  was  suspended  until  the 
exemption  was  extinguished.    But  by  the  act  of  1873  the  house- 
holder became  vested  with  an  estate  in  the  land,  measured  and 
defined  by  the  value,  and  not  by  the  extent  or  quality,  of  his 
interest  in  the  land  or  lot,  and  when  the  interest  of  the  house- 
holder in  the  premises,  whether  in  fee,  for  life  **  or  for  years, 
does  not  exceed  one  lliousand  dollars  in  value,  the  homestead 
estate  comprises  and  embraces  his  entire  title  and  interest,  leav- 
ing no  separate  interest  in  him  to  which  liens  can   attach  or 
which  he  can  alien  distinct  from  the  estate  of  homestead.    The 
estate  of  homestead  thus  created  is  based  upon  the  title  of  the 
householder,  and  can  have  no  separate  existence  independently 
from  the  title,  which  constitutes  one  of  its  essential  elements 
and  from  which  it  is  inseparable.    Upon  the  death  of  the  house- 
holder, in  whom  the  estate  of  homestead  is  primarily  vested,  the 
estate,  by  operation  of  law,  devolves  upon  the  surviving  hus- 
band or  wife  for  his  life  or  her  life,  and  upon  the  children  of 
the  household  during  the  minority   of  the  youngest,  and  the 
heirs  at  law  take  a  reversionary  interest  only,  expectant  upon 
the  termination  of  the  estate  for  life  and  for  years,  created  by 
the  statute.    The  statute,  which  declares  that  no  conveyance  of 
the  homestead  shall  be  valid  unless  the  same  is  in  writing,  sub- 
scribed by  the  householder  and  his  wife,  applies  to  deeds  made 
by  husbands  to  their  wives,  and  therefore  a  conveyance  of  the 
homestead  not  exceeding  in  value  one  thousand  dollars  by  a 
householder  to  his  wife,  she  not  joining  therein  and  acknowl- 
edging the  same  as  required  by  tiie  statute,  is  absolutely  void 
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ind  passes  no  title  whateyer:  Kitterlin  y.  Milwaukee  Mechanic 
Hut  Ins.  Co.,  134  lU.  647,  26  N.  E.  772,  10  L.  B.  A.  22( 
Liderson  y.  Smithy  159  IlL  93,  42  N.  E.  306;  Dinsmoor  * 
iowee,  200  IlL  555,  65  N.  E.  1079.  By  this  bill  it  is  show 
hat  the  homestead  estate  here  inyolyed  did  not  exceed  in  vali 
ine  thousand  dollars  when  attempted  to  be  conveyed.  Tl 
[eed  to  appellant  was  therefore  a  nullity,  conyeying  no  title  ( 
Dterest  in  the  premises,  and  at  the  date  of  her  husband's  deat 
he  fee  simple  title  therein  vested  immediately  in  his  heirSy  su] 
ect  only  to  her  right  of  homestead  and  dower.  This  being  » 
he  could  have  no  claim  or  lien  upon  the  property  for  the  fi^ 
lundred  dollars  invested  therein,  either  in  law  or  in  equity.  1 
annot  be  seriously  contended  that  the  allegations  of  the  bill  ai 
ufficient  to  entitle  her  to  the  specific  performance  **  of  a  coi 
ract  or  to  authorize  a  decree  declaring  her  the  equitable  ownc 
f  the  land.  Her  right  to  recover  the  amount  paid  for  th 
lomestead  may  be  a  subsisting  valid  claim  against  her  hui 
and's  estate,  but  that  question  is  not  involved  in  this  actioi 

We  entertain  no  doubt  that  the  demurrer  to  the  amended  bil 
ras  properly  sustained,  and  the  order  dismissing  the  same  fo 
rant  of  equity,  at  complainant  §  cost^  must  be  affirmed. 

Decree  aflfirmed. 


The  Gtmveyanoe  iff  a  Homestead  hj  one  onlj  of  the  sponseB  is  gen 
■ally  held  void:  See  the  monographie  note  to  Jerdee  v.  Furbush,  9i 
m.  St.  Bep.  911,  on  the  effect  of  a  convoTance  or  enemnbranee  o: 
le  homestead  bj  one  spouse  only^  As  to  whether  this  rule  applie 
here  the  eonveTaaee  is  by  one  spouse  to  the  other,  mo  pages  923 
SS  of  this  note. 
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HBPPB  V.  SZCZBPANSKL 

[209  HL  88,  70  N.  E.  737.] 

FBOBATH  CX>XntTS-^iirl8dietloiL — ^The  probate  aovrt  In  ftd- 
Jmtinff  the  aecoonta  of  oxeevtora,  administrators,  and  guardians,  has 
•qnitable  jurisdiction  and  may  adopt  equitable  forms  of  proeedure. 
(p.  284.) 

PBOBATE  OOXTBTS— Jlirisdletioii  at  8ab8eq:aeiit  Tenn.— A 
probate  eourt  has  jurisdiction,  at  a  subsequent  term,  to  set  aside  an 
order  diaeharging  an  executor  and  approving  his  report  reciting  the 
release  of  the  widow's  award,  if  such  release  was  obtained  by  fraud, 
accident,  or  mistake,     (p.  224.) 

PBOBATE  OOXntTa-VaUdity  of  Order  Made  at  SabsaniiflDt 
Tstm^— A  probate  court  order  made  at  a  subsequent  term  setting 
aside  an  order  discharging  an  executor  and  releasing  a  widow's 
awnrd,  is  void  as  to  minor  heirs  in  reviving  the  claim  of  the  widow 
and  directing  the  sale  of  the  minor's  interests  in  land,  if  the  only 
showing  of  notiee  to  the  minors  necessary  to  jurisdiction  over  them, 
is  a  recital  in  such  order  that  they  appeared  by  guardian  ad  litem, 
whose  appointment  is  not  shown  by  the  record,     (p.  225.) 

JXTDIOIAL  SALES— Heirs  as  Parties.— If  a  petition  is  filed 
by  an  administrator  or  executor  for  the  sale  of  land  to  pay  debts, 
minor  heirs  must  be  made  parties,  and  must  be  served  with  sum- 
mens.     (p.  229.) 

JITDIOIAL  SALES. — Service  of  Suimnons'  on  Heirs  in  a  pro- 
ceeding by  an  executor  to  sell  real  estate  to  pay  debts  by  leaving 
a  copy  for  them  with  the  widow,  their  mother,  and  informing  her  of 
its  contents  is  void  when  she  is  the  real,  though  not  the  nominal,  peti- 
tioner, and  is  acting  adversely  to  the  interests  of  such  heirs,  (p. 
229.) 

JUmciAL  BALBfl  fleifice  of  Snnunoiui  on  Heirs.— >If  a  bill 
is  filed  against  minor  heirs  to  subject  their  land  to  sale,  the  service 
of  summons  on  them  by  leaving  a  copy  thereof  with  the  complain- 
ant, and  informing  him  of  its  contents,  will  confer  no  jurisdiction 
OB  the  court,  as  to  the  person  of  such  minors,  and  the  decree  of  sale 
rendered  on  such  service  is  void  as  to  them.     (p.  230.) 

SALES— Purchaser  With  Notice. — ^A  purchaser  of  a  note  and 
mortgage  is  chargeable  with  notice  of  their  fraudulent  character  if 
enough  appears  of  record  to  put  him  upon  inquiry  which  could  not 
hare  failed  to  disclose  the  faots.    (p.  231.) 

PABTinOK—- Ootenancy. — Compensation  allowed  for  improve- 
ments made  by  one  cotenant  without  the  Imowledge  of  the  others 
should  on  partition  be  so  estimated  as  to  inflict  no  injury  upon  the 
cotenant  against  whom  the  improvements  are  charged,    (p.  231.) 

A.  H.  Meades,  for  tiie  appellants. 

A.  Tripp,  for  fhe  appellees. 

•■  MAQBUDEB,  J.  By  the  death  of  the  testator,  Prank 
Szczepanski,  on  January  10, 1895,  his  widow  and  four  danghters 
became^  ae  devisees  hy  the  terms  of  his  will,  the  owners  each 
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of  an  undivided  one-fifth  interest  in  the  lot,  described  in  the 
bill  herein,  and  sought  to  be  partitioned.  By  the  subsequent 
death  of  two  of  the  children,  who  were  minors,  the  appellees^ 
the  two  surviving  children,  also  minors,  became  the  owners 
each  of  an  undivided  six-twentieths  of  the  premises  in  question^ 
and  the  widow,  Katharina  Obecny,  then  the  wife  of  Witt  Obecny 
(formerly  Katharina  Szczepanski),  became  the  owners  of  an 
undivided  eight-twentieths  of  said  lot.  Therefore,  the  widow, 
Katharina  Obecny,  and  the  appellees,  Bosalia  Szczepanski,  and 
Marianna  Szczepanski,  minors,  were  ®^  tenants  in  common^ 
owning  the  respective  undivided  interests  above  named  at  the 
time  of  the  transactions  hereinafter  named. 

No  claims  whatever  appear  to  have  been  filed  by  crediton 
against  the  estate  of  the  deceased  testator,  Frank  Szczepanski. 
The  widow's  award  was  fixed  by  the  appraisers  at  thirteen  hun- 
dred and  thirty  dollars,  and  the  whole  amount  of  the  personal 
property  was  appraised  at  four  hundred  and  eight  dollars  and 
fifty-two  cents.  After  the  personal  property,  amounting  to  f oui 
hundred  and  eight  dollars  and  fifty-two  cents,  was  applied  upon 
the  widow's  award,  there  remained  a  deficiency  of  nine  hundred 
and  twenty-one  dollars  and  forty-eight  cents.  In  March,  1897^ 
the  executor  made  his  final  report,  and  attached  to  the  report 
was  a  receipt  by  the  widow  for  the  four  hundred  and  eight  dol- 
lars and  fifty-two  cents  to  be  applied  on  her  award  of  thirteen 
hundred  and  thirty  dollars,  and  also  attached  to  such  final 
report  was  a  release  by  the  widow  of  the  balance  of  her  award,  to 
wit,  nine  hundred  and  twenty-one  dollars  and  forty-eight  cents. 
As  a  part  of  the  receipt  and  release,  so  attached  to  the  executor's 
final  report,  the  widow  assented  that  such  report  be  accepted 
as  a  final  report,  and  that  the  executor,  Joseph  Kucharski,  be 
discharged  from  all  further  duties  as  the  executor  of  the  last 
will  of  her  deceased  husband.  Accordingly,  on  March  80,  ISQTj 
an  order  was  entered  by  the  court,  by  the  terms  of  which  such 
final  report  was  accepted,  and  the  executor  was  discharged.  It 
appears  from  such  portions  of  the  record  of  the  probate  court 
in  the  estate  of  the  deceased  testator  as  were  introduced  in 
evidence,  that  on  March  6,  1897,  a  written  notice  to  the  appel- 
lees, being  then  minors,  was  drawn  by  the  attorneys  of  the 
executor,  to  the  effect  that  he  had  filed  his  final  report,  and 
would,  on  March  19th,  ask  to  have  the  executor  discharged 
from  further  service,  and  the  report  confirmed.  This  notice 
was  served  by  leaving  copies  with  Bosalia  and  Marianna  Szcze- 
panski, the  appellees  herein,  on  March  9,  1897.     Section  112 
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of  {he  act  in  regard  to  the  administration  of  estates  provides 
'Hhat  no  final  settlement  shall  be  made  and  approved  by  the 
conrt^  unless  the  heirs  of  the  decedent  have  been  notified  there* 
of,  in  such  manner  as  the  •^  court  may  direct":  1  Starr  & 
Curtis*  Annotated  Statutes ,  2d  ed.,  pp.  336,  337.  It  does  not 
appear  here  that  this  service  of  notice  upon  the  minor  deviseea 
in  person  was  a  service  ^'in  such  manner  as  the  court  may  direct,** 
it  not  being  shown  that  the  court  made  any  direction  upon  the 
subject.  But  it  is  immaterial  whether  the  appellee  minors 
were  properly  served  with  notice  of  the  filing  of  the  final  report 
and  the  discharge  of  the  executor  or  not,  because  the  final  order 
of  March  30,  1897,  was  favorable  to  the  minors,  in  that  thereby 
the  unpaid  portion  of  the  widow's  award,  to  wit»  nine  hundred 
and  twenty-one  dollars  and  forty-eight  cents,  which  was  ft 
claim  against  the  estate,  was  released  at  the  same  time  when 
the  executor  was  discharged.  The  estate  of  the  minors  was 
thereby  relieved  from  liability  for  said  portion  of  the  widowV 
award  so  released. 

Subsequently,  however,  on  June  11,  1897,  a  petition  waa 
filed  by  the  widow,  who  had  then  become  the  wife  of  Witt  Obecny, 
and  who  was  a  tenant  in  common  in  the  ownership  of  the  prem- 
ises with  the  minor  appellees,  to  set  aside  the  order  dis- 
charging the  executor,  and  releasing  the  balance  of  the  widow** 
award  remaining  after  applying  the  amount  of  the  personal 
property  thereon.  Afterward  and  in  pursuance  of  this  petition,. 
an  order  was  entered  by  the  probate  court  on  June  21,  1897,. 
vacating  the  order  of  March  30,  1897,  discharging  the  execu-^ 
tor,  and  in  such  order  of  vacation  it  was  recited  that  the  widow 
should  have  leave  to  withdraw  her  receipt  for  the  balance  of 
the  widow's  award  upon  the  ground  that  the  same  had  been 
signed  by  her  by  mistake,  and  it  was  therein  ordered  that  the 
esecntor  proceed  to  sell  the  real  estate  of  the  deceased  to  pay 
such  balance,  after  presenting  to  the  court  a  just  and  true  ac* 
count  of  the  personal  estate,  and  debts  of  the  deceased,  as  re- 
quired by  statute. 

1.  It  is  contended  on  the  part  of  appellees,  and  it  waa 
found  by  the  court  below  in  its  decree,  that  the  order  of  June 
21,  1897,  vacating  the  previous  order  of  ^  March  30,  1897,. 
waa  Toid  as  having  been  made  at  a  term  subsequent  to  that 
at  which  the  vacated  order  was  entered.  After  the  order  of 
March  30,  1897,  was  entered,  two  terms  had  passed  before  the 
order  of  June  21, 1897,  was  entered,  which  set  aside  the  previous- 
order  discharging  the  executor. 
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We  are  nnaUe  to  agree  with  the  oonrt  below  in  Uia  Ti 
that  the  court  was  without  jurisdietioii  to  enter  the  order 
June  21,  1897,  for  the  reason  that  it  was  made  at  a  8ubsequ< 
term  to  the  order  of  March  30,  1897,  Undoubtedly,  the  gt 
eral  rule  is  that,  after  a  term  has  passed,  a  court  has  no  auth 
ity  or  discretion  at  a  subsequent  term  to  s^  aside  a  judgm< 
or  to  amend  it,  except  in  matters  of  form,  and  for  the  purp< 
of  correcting  derical  errors :  Ayer  y.  City  of  Chicago,  149  '. 
262,  and  cases  referred  to  on  p.  266,  37  N.  E.  57,  58.  It  1 
been  held  by  this  court  in  a  number  of  cases  that  the  com 
court  or  probate  court  in  the  settlement  of  estates  is  vesi 
with  equitable  as  well  as  legal  powers ;  and  that,  in  the  ad ju 
ment  of  accounts  of  executors,  administrators  and  guardia 
the  coimty  court  has  equitable  jurisdiction  and  may  adopt  eq 
table  forms  of  procedure:  Millard  y.  Harris,  119  IlL  185,  s 
cases  on  p.  198,  10  N.  E.  387,  394,  Spencer  y.  Boardman,  3 
111.  553,  9  N.  E.  330;  Shepard  y.  Speer,  140  111.  238,  29  N. 
718.  In  the  latter  case  of  Shepard  y.  Speer,  it  was  said,  \ 
probate  court,  when  adjudicating  upon  matters  pertaining 
the  settlement  of  estates,  is  clothed  with  authority  to  exerc 
equitable  powers  like  a  court  of  equity.  A  court  of  equ 
would  certainly  have  power  to  set  aside  such  an  order  as  ti 
of  March  30,  1897,  if  the  entry  of  the  latter  order  had  b< 
procured  by  fraud,  or  was  due  in  any  way  to  accident  or  n 
take.  Fraud,  accident  and  mistake  are  well-established  grouj 
of  equity  jurisdiction.  The  order  of  June  21,  1897,  entei 
by  the  probate  court,  setting  aside  the  prcYious  order,  red 
that  the  receipt  and  release  executed  by  the  widow,  giYing 
the  balance  that  was  due  to  her  upon  her  award,  were  so 
ecuted  by  mistake.  •^  The  order  recites  that  it  appeared 
the  court  from  evidence  introduced  that  the  widow  signed  si 
receipt  by  mistaka  Therefore,  the  probate  court,  in  the  ex 
dse  of  its  equitable  powers,  had  a  right  to  set  aside  and 
cate  the  order,  discharging  the  executor,  CYcn  though  such 
tion  was  taken  by  it  at  a  subsequent  term.  In  Schlink  y.  Mj 
ton,  153  lU.  447,  38  N.  E.  1063,  it  was  held  that  the  prob 
courts  in  the  exercise  of  its  equitable  jurisdiction,  might 
motion  at  a  subsequent  term  set  aside  its  own  order,  allowi 
a  claim  against  an  estatle,  if  mistake  or  fraud  had  interYen< 
and  in  that  case  it  was  said:  ^^So,  here,  although  the  term 
court,  at  which  an  allowaiMe  was  made,  has  passed,  it  m 
for  such  cause  as  would  move  a  court  of  equity  upon  a  1 
filed,  entertain  a  motion  to  set  aside  the  allowance.'^    In  Strai 
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T.  PhmipB,  189  IIL  9,  69  N.  B.  060,  ihft  cases  of  Millard  y. 
Harris,  119  HL  186,  198,  10  U  E.  887,  894,  and  Schlink  y. 
Mazton,  163  HI  447,  38  N.  E.  1063,  were  referred  to  and  ap- 
proYed:  See,  also,  Marshall  y.  Coleman,  187  IIL  656,  68  N.  B. 
628;  Taatcm  y.  Keller,  167  lU.  144,  47  N.  E.  376;  Wright  y. 
Simpson,  SOO  HL  66,  66  N.  E.  628. 

'It  is  a  matter  of  doubt,  howoYer,  although  &e  probate  court 
may  haYe  had  jurisdiction  to  enter  the  order  of  Y&cation  at  a 
subsequent  term,  whether,  when  the  order  of  Yacation  was  en- 
tered, the  court  had  jurisdiction  OYer  the  persons  of  the  minors. 
The  order,  Tacating  the  preYious  order,  discharging  the  execu- 
tor and  reinstating  the  claim  of  the  widow  for  the  balance  of 
nine  hundred  and  twenty-one  dollars  and  forty-eight  cents  due 
upon  her  award,  was  against  the  interest  of  the  minors.  It 
restored  a  claim  which  had  been  released,  and  directed  that  their 
land  should  be  sold  for  the  payment  of  that  claim.  It  was  impor- 
tant, therefore,  that  they  should  haYe  notice.  It  is  true  that  the 
order  of  June  21,  1897,  makes  the  following  recital :  ^^And  also 
oome  Bosalia  SzczepaxiuBki  and  Marianna  Saczepanski,  minor 
heirs  of  said  deceas^,  by  their  guardian  ad  litem.''  But  it  no- 
where appears  in  the  record  that  they  receiYed  any  actual  notice 
that  the  order  of  June  21,  1897,  Yacating  the  order  discharging 
the  executor  would  be  applied  for.  ^^  When  a  guardian  ad 
litem  is  appointed  to  act  for  a  minor,  it  must  be  for  a  minor 
who  is  a  party  to  the  suit.  ^'A  guardian  ad  litem  has  been 
defined  to  be  a  person  appointed  by  a  court  of  justice  to  prose- 
cute or  defend  for  an  infant  in  any  suit  to  which  he  may  be  a 
party'':  10  Ency.  of  PL  &  Pr.  616.  It  is  nowhere  shown  that 
these  appellees  who  are  minors,  and  who  own  twelYe«twentieth« 
of  the  land  ordered  to  be  sold,  were  made  parties  by  any  ser- 
vice of  any  kind.  Nor  is  there  any  order  showing  the  appoint 
ment  of  a  guardian  ad  litem  to  represent  them.  The  order  of 
June  21, 1897,  not  only  Yacated  the  prcYious  order  of  March  30, 
1897,  but  it  contained  also  the  following  order,  to  wit:  ^^That 
Joseph  Kucharski,  executor  of  the  last  will  and  testament  of 
said  deceased,  proceed  to  sell  the  real  estate  of  said  deceased  to 
pay  such  balance,"  etc  Section  99  of  the  act  in  regard  to  ad- 
ministration of  estates  provides  that  the  widow,  heirs  and  dcY- 
isees  of  the  testator  or  intestate,  and  the  guardians  of  any 
such  as  are  minors,  etc.,  shall  be  made  parties :  1  Starr  &  Curtis' 
Annotated  Statutes,  2d  ed.,  p.  325.  We  are  inclined  to  the 
opinion  that  the  order  of  June  21,  1897,  at  least  so  far  as  it 
directed  the  executor  to  make  a  sale  of  these  premises,  was  void 
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as  against  these  appellees  for  want  of  jurisdiction  over  them  by 
proper  service  of  notice  or  process.  The  order  of  June  21, 
1897,  does  not  recite  or  state  that  such  minors  had  due  notice, 
but  merely  recites  that  a  guardian  ad  litem,  whose  appoint- 
ment is  not  shown,  came  into  court  when  the  order  was  en- 
tered. The  master  found  in  his  report  ''that  the  record  does  not 
establish  the  fact  that  said  Bosalia  and  Marianna  Szczepanski 
were  served  with  notice  of  the  presentation  of  said  petition  to 
withdraw  said  receipt,  and  to  seU  said  real  estate.'^  In  the  case 
at  bar  there  is  no  recital  of  service  in  the  order  of  June 
21,  1897,  which  cures  the  failure  of  the  record  to  show  service: 
Law  V.  Grommes,  158  111.  492,  41  N.  E.  1080;  Burr  v.  Bloemer, 
174  111.  638,  61  N.  E.  821;  Botsford  v.  O'Conner,  67  IlL  72. 

^^^  2.  Independently,  however,  of  any  question  as  to  the  void 
character  of  the  order  of  June  21, 1897,  the  record  discloses  sucb 
facts  as  make  it  inequitable  to  sustain  the  sale  and  transfer 
made  of  the  interest  in  the  property  in  controversy,  which  be- 
longed to  the  minor  appellees.  The  vacation  of  the  order, 
which  discharged  the  executor,  and  the  reinstatement  of  the  re- 
leased claim  of  the  widow  for  the  balance  due  upon  her  award, 
were  not  made  in  good  faith  for  the  purpose  of  realizing  by  a 
sale  an  amount  of  money  necessary  to  pay  what  was  due  her. 
A  scheme  was  concocted  by  Theodore  H.  Schintz,  acting  with 
Katharina  Obecny  and  her  husband,  Witt  Obecny,  and  her 
brother,  Kazmierz  Kluczynski,  which  had  for  its  object  the 
acquisition  of  such  a  title  to  the  interests  of  the  appellees  in 
this  lot,  as  would  enable  Schintz  to  make  a  loan  thereon.  When 
Mrs.  Obecny  and  her  husband  went  to  consult  Schintz  on 
June  10, 1897,  he  suggested  to  them  to  find  someone  whom  theji 
could  trust,  and  she  thereupon  named  her  brother,  Kluczynski. 
On  the  very  next  day,  to  wit,  June  11,  1897,  Schintz,  as  at- 
torney for  Mrs.  Obecny,  filed  a  petition  for  her  to  set  aside  the 
order  by  which  the  balance  due  on  her  widow's  award  had  been 
released  and  the  executor  had  been  discharged.  At  the  same 
time,  he  drew  a  note  for  four  thousand  dollars,  and  the  trust 
deed  to  himself,  as  trustee,  securing  the  same,  upon  the  whole 
of  the  lot,  including  the  interests  not  only  of  the  appellees,  but 
of  the  widow.  He  thereupon  induced  Kluczynski,  the  widow's 
brother,  to  sign  the  note  and  trust  deed,  the  former  being  pay- 
able to  the  latter's  own  order  and  indorsed  by  himself.  Kluczyn- 
ski says  that  he  received  no  money  when  he  signed  the  note 
and  trust  deed,  and  that  he  did  not  know  what  he  was  signing; 
He  was  merely  requested  to  sign  such  papers  as  would  enable 
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his  sister  and  brother  in  law  to  obtain  some  money  to  put  np  a 
new  building  npon  the  lot  in  question.  The  trust  deed  to 
Schintz  to  secure  the  note  for  four  thousand  dollars  ^^  was 
dated  June  10^  1897,  and  recorded  on  June  11,  1897,  the 
yery  day  on  which  the  petition  to  set  aside  and  vacate  the  or- 
der of  March  30,  1897,  was  filed.  At  the  time  when  this  trust 
deed  to  Schinta  was  executed,  Eluczynski  had  no  title  at  all  to 
this  lot,  or  any  portion  of  it.  Tbe  record  showed  that  the  title 
was  in  Katharina  Obecny  and  her  two  minor  children,  the  pres- 
ent appellees.  After  the  order  of  June  21,  1897,  vacating  the 
previous  order  had  been  entered,  and  after  the  trust  deed,  se- 
curing the  note  for  four  thousand  dollars  had  been  executed  and 
recorded,  then  a  petition  was  filed  in  the  probate  court  by  the 
executor  for  the  sale  of  the  lot,  in  order  to  pay  the  nine  hun- 
dred and  twenty-one  dollars  and  forty-eight  cents  due  to  Mrs. 
Obecny  upon  her  award.  This  petition  was  filed  on  Septem- 
ber 8,  1897.  On  October  8,  1897,  an  order  was  entered  direct- 
ing a  sale  of  the  property  at  public  vendue  for  cash,  in  order  to 
realize  the  amount  of  money  to  pay  the  deficiency  due  upon  the 
widow's  award.  After  notices  published  and  posted,  a  sale  was 
made  on  November  12, 1897,  of  the  whole  of  the  lot  to  Kluczyn- 
flki  for  the  sum  of  eleven  hundred  dollars.  This  sale  was  re- 
ported to  the  probate  court,  and  approved.  But  the  probate 
court  was  evidently  imposed  upon.  The  evidence  shows  clearly 
that  Elluczynski  was  not  present  at  the  sale,  and  knew  nothing 
about  it.  He  did  not  pay  for  the  purchase  of  the  property  to 
the  executor  making  the  sale  the  sum  of  eleven  hundred  dol- 
lars, or  any  other  sum,  nor  did  his  sister,  Mrs.  Obecny,  pay  any 
money.  Both  she  and  the  purchaser,  Eluczynski,  swear  that 
they  paid  nothing,  and  knew  nothing  about  the  approval  of  the 
sale.  There  is  nothing  to  show  that  this  eleven  hundred  dollars 
was  paid  into  court,  or  that  any  portion  of  it  was  credited  upon 
the  widow's  claim  for  the  balance  of  her  award.  The  notice  of 
the  sale  announced  that  the  property  was  unencumbered,  and 
would  be  sold  subject  to  the  dower  and  homestead  of  the  widow. 
At  the  time  when  this  announcement  was  made  that  the  prop- 
erty was  unencumbered,  the  trust  deed  to  secure  four  thousand 
dollars  to  Schintz  was  on  record,  but  evidently  was  not  regarded 
by  Schintz,  *^  who  conducted  the  proceedings,  as  constituting 
an  encumbrance  upon  the  property.  After  the  ssle  was  made, 
and  on  November  18,  1897,  a  deed  was  executed  by  Joseph 
Kucharski,  the  executor,  alleged  to  be  in  pursuance  of  the  sale 
at  public  vendue,  to  Eluczynski,  the  pretended  purchaser,  but 
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no  money  was  paid  by  him  for  the  deed.  On  the  same  day^ 
wit,  NoTember  18,  1897,  Kluczynski  executed  a  deed  and  co 
veyed  the  premises  to  bis  sister,  Eatiiarina  Obecny.  No  co 
Bideraticm  was  paid  by  Mrs.  ObecDy  to  her  brother  for  tt 
deed.  Subsequently,  on  January  7,  1899,  Mrs.  Obecny  and  h 
husband  conveyed  the  premises  to  the  executor,  Joseph  Kuc 
arski.    No  consideration  was  paid  for  this  deed  by  Kucharsld 

We  regard  all  the  proceedings  in  the  probate  court  frc 
June  lltii  down  to  the  time  of  the  execution  of  the  deed 
Kluczynski  to  Mrs.  Obecny,  as  having  been  fraudulent  and  1 
stituted  for  the  purpose  of  depriving  these  appellees  of  the 
interest  in  this  property.  In  fact  there  was  no  executor's  sa 
but  merely  a  sham  sale.  The  forms  of  the  law  were  made  use 
to  put  a  title  in  Kluczynski,  the  brother  of  Mrs.  Obecny,  w. 
had  executed  a  mortgage  or  trust  deed  upon  the  property 
Schintz  on  June  10^  1897,  more  than  five  months  before  t 
executor's  sale  was  made  to  him,  as  a  pretended  purchaser.  T 
whole  object  of  the  proceeding  was  to  get  some  sort  of  title 
Kluczynski,  as  purchaser  at  the  executor's  sale,  so  as  to  conn< 
him  with  the  trust  deed  previously  executed  to  Schintz.  T 
conclusion  is  warranted  by  the  evidence,  that  the  real  party 
interest  was  Katharina  Obecny,  acting  under  the  advice  a: 
direction  of  Schintz.  Although  the  sale  was  nominally  ma 
to  her  brother,  Kluczynski,  yet  it  was  really  to  her  and  for  1: 
benefit,  as  the  property  was  deeded  to  her  on  the  very  day 
which  the  executor  made  a  deed  to  E[luczynski.  She  filed  1 
original  petition,  asking  that  the  order  which  had  discharg 
the  executor  and  released  her  claim  against  the  estate  shot 
be  vacated. 

*^  It  is  true  that  the  petition  for  the  sale  of  the  propei 
to  pay  the  balance  due  upon  the  widow's  award  was  filed  in  i 
name  of  the  executor,  Kucharski,  but  it  was  really  filed  by  M 
Obecny  and  for  her  benefit,  and  the  sale  was  made  for  her  bei 
fit.  She  was  herself  the  owner  of  eight-twentieths  of  .the  pn 
erty  which  was  sold.  In  buying  the  property  through  1 
brother  she  was  buying  eight-twentieths  of  what  already  1 
longed  to  her.  Counsel  for  appellant,  in  answer  to  the  chai 
that  the  record  nowhere  shows  any  payment  by  Kluczynski 
the  executor  of  the  eleven  hundred  dollars  bid  by  him,  says 
his  brief :  **It  may  have  been  paid  by  the  widow  giving  to  sv 
purchaser  a  receipt  for  the  amount  of  her  award  and  allowi 
the  purchaser  to  turn  such  receipt  into  court."  If  the  pi 
<^ase  money  was  paid  by  crediting  the  same,  or  a  part  there 
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upon  what  was  due  the  widow  upon  her  awards  then  the  widow 
was  the  real  purchaser^  although  the  name  of  her  brother  was 
used  aa  each  purchaser.  Such  credit  is  only  made  at  a  public 
Mde  where  the  purchaser  at  the  sale  owns  the  debt  for  which  the 
sale  is  made.  The  property  was  not  sold  to  pay  any  debt  or 
daim  which  was  due  to  the  pretended  purchaser^  Kluczynski. 
If  there  was  a  real  sale,  therefore,  it  was  the  duty  of  Kluczynski 
to  pay  the  money  and  not  to  turn  in  a  receipt  from  his  sister 
for  the  amount  due  from  her  upon  her  award« 

It  being  true^  then,  that  this  was  a  sale  in  fact  to  Mrs.  Obecny, 
and  that  the  petition  to  the  court  for  the  sale  of  the  property  to 
pay  the  balance  due  on  the  widow's  award  was  really  a  petition 
by  Mrs.  Obecny,  though  filed  in  the  name  of  the  executor,  it 
necessarily  follows  that  there  was  no  such  service  in  this  case 
upon  the  minors  as  gave  the  probate  court  jurisdiction  to  en- 
ter the  decree  of  sale  which  was  entered. 

Where  a  petition  is  filed  by  an  administrator  or  executor 
for  the  sale  of  real  estate  to  pay  debts,  the  heirs  must  be  made 
parties,  and  must  be  served  with  summons.  Section  103  of  the 
act  in  regard  to  administration  ***  (1  Starr  &  Curtis'  Annotated 
Statutes,  2d  ed.,  p.  329)  provides  that  '*the  service  of  summons 
shall  be  made  by  reading  thereof  to  the  defendant^  or  leaving  a 
copy  thereof  at  the  usual  place  of  abode,  with  some  member  of 
the  family  of  the  age  of  ten  years  and  upward,  and  informing 
such  person  of  the  contents  thereof,  which  service  shall  be  at 
least  ten  days  before  the  return  of  such  summons.''  The  minor 
appellees  were  made  parties  defendant  to  the  petition  for  sale, 
and  summons  was  issued  against  theuL  The  return  of  the 
sheriff  upon  the  back  of  the  summons  shows  that  he  ^'served 
this  writ  on  the  within  named  Bosalia  Szczepanski  and  Marianna 
Szczepanski  by  leaving  a  copy  thereof  for  each  of  them  at  their 
usual  place  of  abode  with  Katharina  Obecny,  a  member  of  their 
family  of  the  age  of  ten  years  and  upward,  and  informing  her 
of  the  contents  thereof  this  ninth  day  of  December,  1897."  In 
other  words^  the  summons  was  served  upon  these  two  minor  dev- 
isees and  heirs  by  leaving  a  oopy  thereof  with  their  mother, 
who  was  not  only  a  tenant  in  common  with  them  in  the  owner- 
ship of  the  premises,  but  was  proceeding  adversely  against  them 
for  the  purpose  of  subjecting  their  interest  in  tiie  premises  to 
the  payment  of  her  widow's  award,  or  rather  who  was  trying 
through  the  machinery  of  the  law  to  put  the  title  to  their  in-" 
terest  in  her  brother,  and  in  herself,  for  purposes  of  her  own. 
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This  court  has  held  in  a  number  of  cases  that,  where  a  bi 
in  chancery  is  filed  against  minors  to  subject  their  land  to  sa) 
the  service  of  the  summons  by  the  delivery  of  a  copy  thereof 
the  complainant,  informing  him  of  its  contents,  will  confer  i 
jurisdiction  on  the  court  as  to  the  persons  of  the  defendant 
and  the  decree  of  sale  rendered  on  such  service  will  be  void  i 
to  them:  Hemmer  v.  Wolfer,  124  111.  435,  16  N.  E.  662;  S 
Louis  etc.  Min.  Co.  v.  Edwards,  103  lU.  472;  Lee  v.  Fox,  i 
111.  226;  Pilkins  v.  O'Sullivan,  79  III  524;  Clark  v.  Thompso] 
47  111.  25,  95  Am.  Dec.  457.  In  the  case  at  bar,  Katharii 
Obecny,  acting  in  the  name  *^^  of  the  executor,  Kucharski,  wi 
the  real  complainant  in  this  petition  for  the  sale  of  this  pro] 
erty.  Indeed,  in  the  petition  which  she  filed  for  the  vacatio 
of  the  order  of  March  30,  1897,  in  her  own  name,  she  askc 
that  the  property  might  be  sold.  There  was  no  service  upon  h< 
minor  children  except  by  leaving  a  copy  of  the  summons  wit 
her,  the  real  though  not  nominal  complainant  in  the  petitioi 
and  stating  the  contents  of  it  to  her.  We  do  not  regard  th 
service,  under  the  decisions  referred  to,  and  upon  principle,  i 
suflScient.  Her  interest  lay  in  the  direction  of  keeping  a  know 
edge  of  the  filing  of  the  petition  from  the  very  children  fc 
whom  she  accepted  service.  We  are,  therefore,  of  the  opinio 
that  the  court  acquired  no  jurisdiction  over  these  appellees  i 
enter  the  order  of  sale  against  their  property. 

The  only  persons  who  have  taken  the  present  appeal,  an 
who  assign  errors  here,  are  the  appellants,  who  own  the  noi 
and  trust  deed  executed  to  Schintz,  as  trustee.  The  owners  g 
the  second  trust  deed  to  Winston  are  not  here  complaining 
None  of  the  other  defendants  below  are  here  complaining.  Th 
only  defendants  who  answered  were  the  holders  of  the  encun 
brances.  The  executor,  Kucharski,  the  alleged  purchaser,  Klu< 
zynski,  and  Mr.  and  Mrs.  Obecny,  and  Schintz,  the  trustee,  wei 
all  defaulted  below.  The  only  parties,  therefore,  whose  righl 
can  here  be  considered,  are  those  of  the  appellants,  who  pui 
chased  from  Schintz  the  note  and  trust  deed  executed  to  bin 
The  appellants,  or  their  deceased  ancestor,  Qeorge  Heppe,  claii 
that  they  paid  four  thousand  dollars  for  this  mortgage  t 
Schintz.  It  is  very  certain  that  he  only  applied  about  ninetee 
hundred  dollars  of  it  toward  the  erecidon  of  the  new  buildin 
upoD  the  premises  in  question.  The  appellants  cannot  be  re 
garded  as  purchasers  in  good  faith  without  notice  of  the  right 
of  the  appellees  in  view  of  what  has  already  been  stated.  Th 
salient  facts,  which  have  been  set  forth,  were  shown  by  the  rec 
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«rd  in  such  a  way  that  appellants  were  affected  with  ^^  notice 
of  the  scheme,  which  was  concocted  to  deprive  these  children  of 
their  property.  Appellants  must  have  known,  and  could  not 
have  helped  k40wing,  that,  when  they  purchased  the  trust  deed 
from  Schintz,  Kluczynski,  the  maker  of  that  trust  deed,  had  no 
title  whatever  to  the  property.  Exactly  when  they  made  the 
purchase  of  the  four  thousand  dollar  note  is  not  shown  by  the 
evidence.  Counsel  says  in  his  brief  that  they  purchased  the 
note  a  few  weeks  after  it  was  executed,  but  we  find  no  evidence 
in  the  record  to  show  that  fact;  but  even  if  it  was  purchased 
after  the  sham  sale  to  Kluczynski,  there  was  enough  upon  the 
record  to  put  them  upon  inquiry,  so  that,  if  they  had  made 
such  inquiry,  they  could  not  have  failed  to  ascertain  the  true 
character  of  the  proceedings  taken  in  the  probate  court,  the 
efiFect  of  which  was  illegally  and  fraudulently  to  deprive  these 
ippellees  of  their  property.  In  other  words,  the  appellants  pur- 
chased the  trust  deed  to  Schintz  with  notice  of  its  real  character. 
The  improvements,  which  were  put  upon  this  property,  were 
pat  upon  it  by  Mrs.  Obecny,  who  owned  an  undivided  interest 
as  tenant  in  common  with  the  appellees.  This  property  was  the 
homestead  of  the  testator,  the  father  of  appellees,  when  he  died, 
and  was  occupied  as  a  homestead  by  the  widow  and  these  chil- 
dren when  the  transactions  herein  narrated  occurred.  Parties, 
purchasing  the  encumbrance  had  full  notice  of  the  rights  of 
the  appellees  from  their  possession  of  the  property.  Where  com- 
pensation is  allowed  for  improvements,  made  by  one  tenant  in 
common  without  the  knowledge  of  the  others,  the  compensation 
will  be  estimated  so  as  to  inflict  no  injury  on  the  cotenant 
against  whom  the  improvements  are  charged.  It  is  said  here 
that  the  nfew  building,  which  was  erected  by  Mrs.  Obecny  upon 
these  premises  benefited  the  property  of  these  appellees,  and 
that  they  should  be  charged  with  their  proportionate  share  of 
the  cost  of  the  improvements.  The  cotenant  against  whom 
such  improvements  are  charged  will  be  ^^  charged,  not  with 
the  price  of  the  improvements,  but  only  with  his  proportion  of 
the  amount  which  at  the  time  of  the  partition  they  add  to  the 
value  of  the  premises:  Cooter  v.  Dearborn,  115  111.  609,  4  N.  E. 
388;  Rowan  v.  Seed,  19  111.  21.  The  master,  whose  report  in 
this  case  was  confirmed,  found  that  the  value  of  improvements 
on  the  lot  in  1897  was  fifteen  hundred  dollars,  and  that  the 
value  of  the  lot  in  1897  was  two  thousand  five  hundred  dollars, 
making  a  total  amount  of  four  thousand  dollars  for  lot  and  im- 
provements.   We  are  not  prepared  to  say  that  the  evidence  does 
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Bot  Btifitain  this  finding  of  the  master.  Indeed^  much  of  the 
testimony  shows  a  greater  yalne  of  the  lot  and  improvements 
than  the  amonnt  so  found  by  him.  Bnt  he  also  finds  in  his 
report  that  he  is  imable  from  the  evidence  to  state  the  present 
valne  of  said  premises.  Nor  do  we  find  any  evidence  in  the 
record  showing  such  present  value.  It  is  impossible  to  state^ 
therefore,  the  amount  which  the  improvements  added  to  the 
value  of  the  premises.  This  being  so^  it  is  impossible  to  charge 
the  appellees  with  their  proportion  of  the  amount  which,  at  the 
time  of  the  partition,  the  improvements  will  have  added  to  the 
value  of  the  premises,  if,  under  the  facts  of  this  case,  they  are 
justly  chargeable  with  such  proportion.  As,  however^  this  is 
a  matter  which  concerns  the  appellees  and  their  mother  as  be* 
tween  themselves,  it  is  not  necessary  for  us  to  pass  upon  it,  aa 
the  mother  has  taken  no  appeal^  and  assigned  no  errors^  and  is . 
not  complaining  of  the  decree  below. 

After  a  careful  consideration  of  the  whole  record,  we  are  un- 
able to  say  that  the  diancellor  below  erred  in  holding  that  the 
appellees  are  each  the  owner  in  fee  of  an  undivided  six-twen- 
tieths of  the  lot  described  in  the  bill,  free  and  clear  of  the  lien 
of  the  trust  deed,  executed  by  KluczynsM  to  Schintz,  as  trustee,, 
and  also  of  the  lien  of  the  other  trust  deed  herein  before  men- 
tioned. 

Accordingly,  the  decree  of  the  court  below  is  affirmed. 


The  SuffMency  of  Service  of  Process  on  Minors  in  considered  in  Kalb 
▼.  German  Bav.  etc.  Soc,  25  Wash.  349,  65  Pac.  559,  87  Am.  St.  Eep. 
757,  and  cases  cited  in  the  cross-reference  note  thereto;  monographic 
note  to  Sanford  v.  Edwards,  61  Am.  St.  Bep.  492,  on  jurisdiction  a» 
affected  by  defects  in  the  service  of  process. 

T?ie  Vacation  of  Judgments  and  decrees  on  motion  when  not  spe- 
eiaUy  authorized  by  statute  is  the  subject  of  a  monographic  note  to 
Furman  v.  Furman,  60  Am.  St.  Bep.  633-663.  Belief  in  equity  from 
judgments  other  than  by  appellate  proceedings  is  the  subject  of  a 
monographic  note  to  Little  Bock  etc.  By.  Co.  v.  Wells,  54  Am.  St. 
Bep.  218-261.  And  negligence  as  a  bar  to  such  relief  is  the  subject 
of  a  monographic  note  to  Payton  v.  McQuown,  53  Am.  St."  Bep.  444- 
453.  A  judgment  free  from  jurisdictional  defects  cannot  ordinarily 
be  set  aside  by  a  court  of  law  after  the  term  when  rendered  and  the 
time  prescribed  by  statute;  a  court  of  equity,  however,  may  have- 
such  power:  Zinc  Carbonate  Co.  v.  First  Nat  Bank,  103  Wis.  125, 
74  Am.  St.  Bep.  845,  79  N.  W.  229;  Larson  v.  Williams,  100  Iowa,. 
110,  62  Am.  St.  Bep.  544,  63  N.  W.  464,  69  N.  W.  441.  A  judgment 
void  on  its  face  may  be  vacated  at  any  time:  White  v.  Ladd,  41  Or» 
824,  93  Am.  St.  Bep.  732,  68  Pae.  739. 

Compensation  for  Improvements  made  by  one  cotenant  on  the  com- 
jDon  property  is  discussed  in  the  monographic  notes  to  Ward  v. 
Ward,  52  Am.  St.  Bep.  924-941;  Cleland  v.  Clark,  81  Am.  St  Bep. 
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185-137.  At  the  common  law  it  leoms  one  eaanot  eliarge  his  eoten&nt 
with  the  Talne  of  improTements  made  npon  the  premiBee,  nnleu  they 
are  made  with  hie  eoneent:  Gjeretadengen  y.  Hartzell,  9  N.  Dak. 
fl66,  81  Am.  St  Sep.  575,  83  N.  W.  230;  Ooegriff  v.  Foae,  152  K  Y. 
104^  57  Am.  Bt.  Bep.  500,  46  N.  E.  307,  86  L.  B.  A,  758.  But  eee  Holt 
▼.  Goneh,  125  K.  a  466,  74  Am.  St.  Bep.  648«  84  8.  E.  703. 


MALLIN  ▼.  WENHAM. 
[209  m.  252,  70  N.  E.  564.] 

AMIOmCENT  OF  WAdES  to  be  Earned  in  future  nnder  an 
eodsting  eontract  of  employment  for  an  indefinite  time  ie  not  opposed 
to  public  policy,  and  is  valid  if  made  for  a  valuable  eoneideration 
aad  without  fraud,    (p.  234.) 

ASaXONimNT  OF  WAOBS— Baakmptcy*— A  discharge  in 
bankruptcy  does  not  release  a  prior  assignment  of  wages  to  be  earned 
in  future,  nor  destroy  the  lien  created  by  such  assignment,     (p.  236.) 

BAHKBUPT0T.^Sir6et  of  XMsCharge  in  bankiuptcy  is  but  a 
personal  release,  and  does  not  exonerate  the  effects  of  the  debtor 
to  which  a  valid  lien  has  attached  and  which  is  not  expressly  aa- 
nuUed  by  the  bankruptcy  statute,    (p^  238.) 

H.  H.  Beed,  A.  B.  TTrion  and  A.  F.  Beichmann,  for  ihe  ap- 
pellant 

IL  Iybb  and  0.  L  Haight,  for  the  appellee. 


BICES,  J.  In  leepect  to  the  first  propoeition  mentioned, 
4im  antfaoritieB  are  ample  and  oonclnfiiTe  to  the  effect  that  an 
aaignment  of  wages  to  be  earned  in  the  futare,  nnder  an  ex- 
isting employment^  is  yalid.  This  piedse  question  has  fre- 
quently been  passed  npon  by  the  oonits  of  the  different  states 
and  of  England^  and,  so  far  as  we  are  advised^  the  conrts  of 
dsmier  ressort  have,  without  exception,  upheld  such  contracts 
where  they  ha^  been  for  a  valuable  consideration  and  untainted 
with  fraud.  The  authorities  are  to  the  effect  that  it  is  not  neces- 
■aiy  that  fhate  be  an  express  hiring  for  a  definite  time^  but  the 
«xiatence  of  the  employment  at  the  time  of  the  assignment  is 
auflbsient  In  the  case  at  bar,  appellant  was,  and  had  been  for 
■ome  time  previous,  in  the  actual  employ  of  Armour  &  Co.,  at 
a  fixed  price  per  month.  It  is  true  such  employment  was  not 
of  any  definite  duration,  and  appellant  might  abandon  the  same 
at  any  time  or  his  employer  might  discharge  him.  The  subject 
■latter  of  the  contract  had  but  a  potential  existence,  but  it  was 
sndi  a  property  .right  as  might  legally  be  disposed  of.    The  re* 
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marks  of  the  court  in  Thayer  v.  Kelley,  28  Vt  19,  65  Am.  D 
220,  are  very  pertinent  to  the  subject  in  hand,  and  we  here  qu( 
them :  'T\Tien  the  debtor  is  in  the  actual  employment  of  anotb 
and  is  receiving  wages  under  a  subsisting  engagement,  an  j 
signment  by  him  of  his  future  earnings  may  be  made,  not  oi 
for  the  security  and  payment  of  a  present  indebtedness,  but  i 
such  advances  as  he  may  find  it  necessary  to  obtain.  ^'^  T] 
principle  is  fully  established  by  the  cases  to  which  we  were  : 
ferred:  Weed  v.  Jewett,  2  Met  608,  37  Am.  Dec.  115;  Bracki 
v.  Blake,  7  Met.  335,  41  Am.  Dec.  442;  Field  v.  Mayor  of  N 
York,6  N.Y.187,57  Am.Dec.435 ;  Emery  v.Lawrence,  8  Cuakll 
The  debtor  in  this  case,  at  the  time  of  his  assignment  to  the  dai 
ants,  was  in  the  actual  employment  of  the  trustees  under  a  si 
sisting  contract,  at  a  given  prioe  per  day,  and  had  in  that  mt 
ner  labored  for  them  for  some  two  or  three  years  previous;  a 
though  he  had  the  right  to  leave  their  employment  and  they  h 
the  right  to  discharge  him,  yet  so  long  as  that  relation  existed  1 
tween  them  we  think  the  authorities  are  satisfactory  in  ho 
ing  that  the  claimants  were  entitled  to  receive,  under  that  : 
signment,  his  accruing  wages  in  pajrment  of  the  advances  whi 
they  had  made.'*  In  support  of  the  above  doctrine  referei 
is  made  to  the  following  cases :  Koue  v.  Clough,  36  Mich.  41 
24  Am.  Eep.  599 ;  Manly  v.  Bitzer,  91  Ky.  596,  34  Am.  St  B 
242,  16  S.  W.  464;  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  A 
St  Rep.  391,  54  N.  W.  867. 

The  second  proposition  urged  by  appellant  is,  that  the 
signment  in  question  is  against  public  policy,  and  for  that  r 
son  ought  not  to  be  upheld.  This  question  was  raised  in  1 
case  of  Edwards  v.  Peterson,  80  Me.  367,  6  Am,  St  Eep.  2i 
14  Atl.  936,  and  the  court  there  held  such  an  assignment  < 
not  contravene  public  policy,  and  quoted  with  approval  fr 
the  case  of  Smith  v.  Atkins,  18  Vt  461,  in  which  case  it  i 
said :  '^It  is  argued  that  such  contracts  are  so  much  against  pi 
lie  policy  that  they  ought  not  to  be  supported,  but  we  thi 
they  are  rather  beneficial,  and  enable  the  poor  man  to  obt 
credit  when  he  could  not  otherwise  do  ii^  and  that  with( 
detriment  to  the  creditors.'*  And  further,  in  the  Edwards  ci 
the  court  say,  speaking  of  an  assignment  of  wages  to  be  ean 
in  the^ future:  'It  cannot  be  said  to  contravene  public  polii 
Smith  ▼.  Atkins,  18  Vt  461.  The  consideration  was  m 
meritorious,  and  the  assignment  was  not  given  to  delay  cr 
iters.'*    And  further:  ''The  true  doctrine  seems  to  be,  that 
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make  a  grant  or  aasignment  ^^^  yalid  at  law,  the  thing  which 
is  the  subject  of  it  must  have  an  existence,  actual  or  potential, 
at  the  time  of  such  grant  or  assignment.  But  courts  of  equity 
support  assignments,  not  only  to  choses  in  action,  but  of  con- 
tingent interests  and  expectations,  and  also  of  things  which  haye 
no  present  actual  or  potential  existence,  but  rest  in  mere  pos- 
sibility only*'— citing  numerous  cases. 

Appellant,  in  this  connection,  calls  attention  to  the  statutes 
and  exemption  laws  of  this  state,  and  insists  that  the  liberal 
proTisions  made  by  the  legislature  for  the  indigent  and  poorer 
classes  indicate  the  adoption  of  a  broad  and  liberal  public  policy 
toward  the  classes  named,  and  that  it  is  the  duty  of  this  court 
to  so  construe  the  law  that  the  class  and  individuals  so  f STored 
bj  th«  statute  shall  be  compelled  to  accept  of  its  beneficent  pro- 
visions. Such  is  not  the  province  of  this  court.  The  citizens 
of  the  state  have  a  right  to  contract,  and  there  is  no  law  for- 
bidding one  from  selling  or  assigning  any  property  he  may 
have.  A  person  has  the  same  right  to  assign  his  wages  that  he 
has  to  mortgage  his  homestead  or  to  mortgage  personal  prop- 
erty that  is  exempt  from  execution.  The  statute  provides  lib- 
eral exemptions,  of  which  a  person  has  the  right  to  avail  himself 
if  he  so  desires,  but  if  he  does  not,  the  courts  are  powerless  to 
help  him.  The  duty  of  the  courts  in  instances  of  this  kind  is 
well  laid  down  in  the  case  of  Carroll  v.  City  of  East  St.  Louis, 
67  111.  668  (on  p.  579),  16  Am.  Bep.  632:  'It  is  the  legislative 
and  not  the  judicial  power  in  the  state  that  must  control  and 
give  shape  to  its  public  policy.  That  power  does  not  pertain  to 
the  courts.  They  can  only  observe  that  poUcy  and  apply  it  to 
cases  as  they  arise,  without  changing  or  obstructing  it.^'  Also 
in  the  case  of  Frorer  v.  People,  141  111.  171,  it  was  said  (p.  185, 
31  N.  B.  395,  399,  16  L.  R.  A.  492) :  "Other  instances  of  stat- 
utory regulations  of  private  rights  are,  in  Ken  laws  in  favor  of 
homesteaders,  mechanics,  etc.;  limitation  laws;  the  statute  of 
frauds,  and  other  statutes  relating  to  evidence;  laws  in  regard 
to  pleadings ;  exemption  laws  and  ^^'^  insolvent  laws.  But  these 
all  relate,  not  to  the  power  to  contract  in  regard  to  matters  of 
general  right,  but  to  the  remedy  for  the  enforcing  of  contracts, 
as  to  which  the  legislature  may  make  such  regulations  as  the 
public  welfare  seems  to  demand,  so  long  as,  under  pretense  of 
regulating  tiie  remedy,  it  does  not  impair  the  right  itself.'' 
We  also  indorse  the  doctrine  laid  down  in  Greenhpod  on  Pub- 
lic Policy  (pages  116,  117),  as  follows:  ''The  power  of  the 
courts  to  declare  a  contract  void  for  being  in  contravention  of 
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«ound  public  policy  is  a  very  delicate  and  imdefined  power,  and, 
like  the  powe^  to  declare  a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  from  doubt.  Before  a  court  should 
determine  a  transaction  which  has  been  entered  into  in  good 
faith,  stipulating  for  nothing  that  is  malum  in  se,  to  be  void 
as  contravening  the  policy  of  the  state,  it  should  be  satisfied 
that  the  advantage  to  accrue  to  the  public  for  so  holding  is  cer- 
tain and  substantial — ^not  theoretical  or  problematical.  He  is 
the  safest  magistrate  who  is  more  watchful  over  the  rights  of 
the  individual  than  over  the  convenience  of  the  public,  as  that 
is  the  best  government  which  guards  more  vigilantiy  the  free- 
dom of  the  subject  than  the  rights  of  the  state.*' 

The  assignment  of  appellant's  wages  was  simply  a  lien  on 
the  same  so  long  as  he  remained  in  the  employ  of  Armour  & 
Co.  and  until  the  indebtedness  secured  thereby  was  satisfied. 
Should  appellant  quit  his  employment  with  Armour  ft  Co.  he 
would  by  that  act  destroy  the  assignment  as  security,  or  should 
he  pay  his  debt  to  Wenham  he  could  not  be  injured  in  any  way 
by  his  assignment  Thus  it  will  be  seen  that  there  is  but  lit- 
tle to  support  appellant's  contention  that  the  assignment  was 
a  harsh  and  unconscionable  bargain.  In  the  <;ase  of  Eane  v. 
Clough,  36  Mich.  436,  24  Am.  Hep.  699,  the  assignor  made  an 
assignment  '^of  all  the  wages  that  might  thereafter  become  due 
to  him  from  the  defendants,*'  and  the  transaction  was  upheld. 
In  the  case  of  Weed  v.  Jewett^  2  Met  608,  37  Am.  Dec.  115, 
the  assignment  was  ''for  all  **®  sums  of  money  that  may  now 
be  due  to  me  from  the  Chicopee  Manufacturing  Company,  eta, 
for  labor  performed  in  their  service,"  and  the  court,  in  con- 
cluding its  opinion  in  that  case,  say:  '*This  was  a  proper  sub- 
ject of  contract  or  agreement,  and  when  the  labor  was  per- 
formed the  company  were  bound  to  pay  according  to  their  un- 
dertaking." 

The  question  of  usurious  interest  is  not  an  element  in  this 
case,  but  if  relief  is  desired  to  be  had  against  such,  appellant 
has  his  proper  remedy.  The  record,  however,  discloses  that  ap- 
pellant has  obtained  three  hundred  and  forly-two  dollars  in  ac- 
tual cash  which  he  has  not  repaid. 

We  cannot  see  that  there  is  anything  intrinsically  vicious  in 
an  assignment  of  wages.  The  assignor,  in  such  case,  simply 
draws  upon  his  future  prospects  to  supply  present  needs,  which 
may  be  of  the  most  urgent  and  pressing  character.  There  is 
no  law  in  this  state  to  prevent  a  poor  person  from  mortgaging 
or  pledging  any  or  every  article  of  property  he  possesses,  as 


Digitized  by  VjOOQIC 


April,  1904.]  liALUK  V.  Wenhah.  S3T 

fiecuritj  for  his  debts,  and  sudi  a  privilege  may  be  of  great 
▼alue;  On  the  whole,  we  see  no  reason  or  right  for  holding  th* 
assignment  in  question  here  void  as  against  public  policy. 

It  is  nfizt  insisted  by  appellant  that  because  of  bankruptcy 
proceedings  had  by  him  the  assignment  is  unenforceable  This 
position,  we  think,  is  wrong.  The  only  effect  of  a  discharge  in 
bankruptcy  is  to  suspend  the  right  of  action  for  a  debt  against 
the  ddbtor  personally.  It  does  not  annul  the  original  debt  or 
liability  of  Ihe  debtor.  In  Bush  t.  Stanley,  122  IlL  406,  the 
court  said  (p.  416,  13  N.  £.  249,  253) :  'The  discharge  is 
analogous,  in  effect,  to  the  statute  of  limitations,  in  so  far  as 
it  does  not  annul  the  originid  debt,  but  merely  suspends  the 
right  of  action  for  its  recoyeiy.''  In  Pease  t.  Bitchie,  132  UL 
€38,  this  court  further  said  (p.  646,  24  N.  E.  433,  434) :  "It 
is  no  doubt  true  that  appellant^s  discharge  in  bankruptcy  oper- 
ated as  a  bar  to  any  action  whidi  might  be  brought  to  recoyer 
any  debt  or  obligation  existing  at  the  time  he  was  declared 
>BO  1^  bankrupt,  and  after-acquired  property  was  exempted  from 
being  taken  in  Batisf  action  of  any  such  dd>ts.  But  if  any  cred- 
itor had  a  lien  or  an  equitable  claim,  by  Inortgage  or  other- 
wise^ upon  any  property  of  the  bankrupt,  such  right  or  rights 
would  remain  unaffected  by  the  proceedings  in  bankruptcy.^' 

In  the  case  of  Edwards  t.  Peterson,  80  Me;  367,  6  Am.  St 
Bep.  207,  14  AtL  936,  an  employ6  had  giyen  an  assignment  of 
his  wages.  Subsequently  he  filed  a  petition  for  discharge  un- 
der the  insolyent  law  of  the  state,  and  in  its  opinion  the  court 
there  said :  "The  rule  laid  down  by  Judge  Story-  in  Mitchell  v. 
Winslow,  2  Story,  630,  Fed.  Cas.  No.  9673,  seems  to  haye  been 
very  generally  held  by  all  chancery  courts  in  this  country.  He 
says :  Tt  seems  to  me  a  dear  result  of  all  the  authorities,  that 
wheneyer  the  parties,  by  their  contract,  intend  to  create  a  posi- 
tiye  lien  or  charge,  either  upon  real  or  personal  property, 
whether  then  owned  by  the  assignor  or  contractor  or  not,  or  if 
personal  property,  whether  it  is  in  esse  or  not^  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular  property  as  soon 
as  the  assignor  or  contractor  acquires  a  title  thereto,  against  the 
latter  and  all  persons  asserting  a  claim  thereto  under  him^  either 
yoluntarily  or  with  notice  in  bankruptcy.'  '*  The  language  aboye 
quoted  is  also  quoted  with  approyal  in  the  case  of  Gregg  y.  San- 
ford,  24  lU.  17,  76  Am.  Dec.  719. 

In  the  case  of  Champion  y.  Buckingham,  165  Mass.  76,  42 
N.  E.  498,  it  was  held  that  a  creditor  who  has  not  preyed  his 
debt  in  bankruptcy  is  still,  after  discharge  of  the  debtor,  a  sub- 
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Bisting  creditor  against  him  to  the  extent  of  his  debt,  which  he 
is  entitled  to  have  paid  out  of  the  proceeds  of  a  policy  of  insur- 
ance on  the  life  of  the  debtor  assigned  to  him  by  the  debtor  and 
beneficiary  to  secure  subsisting  demands  in  favor  of  the  creditor, 
and  it  was  said  that  the  discharge  did  not  extinguish  the  debt 
or  demand,  but  that  the  effect  of  such  discharge  is  analogous  to 
that  of  the  bar  of  the  statute  of  limitations,  which  only  goes  to 
bar  a  creditor's  remedy  and  does  not  wipe  out  the  debt. 

*^  In  discussing  the  right  of  a  creditor  to  maintain  an  ac- 
tion on  a  collateral  agreement  as  security  after  the  debt  so  se- 
cured has  become  barred  by  the  statute  of  limitations,  it  was 
said  in  Shaw  v.  Silloway,  146  Mass.  503,  14  N.  E.  783:  'If 
there  is  an  actual  pledge  and  the  debt  becomes  barred,  this  does 
not  give  to  the  debtor  a  right  to  reclaim  his  pledged  property. 
The  debt  is  not  extinguished — ^the  statute  only  takes  away  the 
remedy:  Hancock  v.  Franklin  Ins.  Co.,  114  Mass.  166.  In 
case  of  a  mortgage  of  real  or  personal  estate  the  security  is  not 
lost  though  the  debt  be  barred :  Thayer  t.  Mann,  19  Pick.  636. 
The  rule  is  the  same  where  there  is  a  lien :  Spears  v.  Hartly,  3 
Esp.  81 ;  Higgins  v.  Scott,  2  Bam.  &  Adol.  413 ;  In  re  Bromhead, 
16  L.  J.  Q.  B.  355.  And  there  appears  to  be  no  good  reason 
why  an  independent  collateral  agreement,  given  by  way  of  guar- 
anty or  other  security,  should  not  outlive  the  remedy  upon  the 
debt  which  it  was  given  to  secure  under  proper  circumstances.** 

Section  67d  of  the  bankruptcy  law  of  1898  (30  Stats.  564,  TJ. 
S.  Comp.  Stats.  1901,  p.  3449),  provides:  'Tiens  given  or  ac- 
cepted in  good  faith  and  not  in  contemplation  of  or  in  fraud 
upon  this  act,  and  for  a  present  consideration^  which  have  been 
recorded  according  to  law,  if  record  thereof  was  necessary  in  or- 
der to  impart  notice,  shall  not  be  affected  by  this  act.'*  In  this 
case  there  is  no  question  of  notice  of  the  assignment,  nor  was 
it  such  a  one  as  required  any  notice  to  be  given,  consequently 
we  think  the  assignment  in  question  was  one  "not  affected  by 
this  act.'* 

We  think  the  decided  weight  of  authority  is  to  the  effect  that 
a  discharge  of  a  debtor  in  bankruptcy  is  but  a  personal  release, 
and  does  not  exonerate  the  effects  of  the  debtor  to  which  a  valid 
lien  has  attached  and  which  is  not  expressly  annulled  by  the 
provisions  of  the  bankruptcy  act. 

The  assignments  of  error,  we  think,  are  without  merit,  and 
the  judgment  of  the  appellate  court  should  be  and  is  affirmed. 
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An  A$9iinmem$  of  Woffea  to  be  earned  in  the  future  may  be  valid: 
Metcalf  ▼.  Kineaid,  87  Iowa,  448,  48  Asl  8t.  Bep.  891*  54  N.  W. 
867;  Millington  y.  Lanrer,  89  Iowa,  322.  48  Am.  St.  Bep.  385,  56 
N.  W.  533;  Manly  y.  Bita&er,  91  Ky.  596,  34  Am.  St.  Bep.  242,  16 
a  W.  464;  Edwards  y.  PtoterBon,  80  Me.  367,  d  Am,  St.  Bep.  207, 
14  AtL  986.  Compare  Steinbaeh  y.  Brant,  79  Minn.  383,  79  Am.  St. 
Bep.  494,  82  K.  W.  651;  Bobinson  y.  McKenna,  21  B.  L  117.  79  Am. 
BL  Bep.  793,  42  AU.  510. 


BXJPBEME  LODGE  KNIGHTS  AND  LADIES  OP  HONOB 

▼.  MENKHAUSEN. 

[209  IlL  277,  70  N.  B.  567.] 

BEirEXTT  80CIETIES— Murdor  of  Inmired.— Althougb  the 
beneileiary  named  in  a  eertifieate  of  a  benefit  insoranee  society,  who 
mnrders  or  feloniously  takes  the  life  of  the  insured,  eannot  recover 
the  benefit  from  such  society,  yet  this  does  not  release  it  from  the 
payment  of  such  benefit  to  anyone,  in  the  absence  of  a  contract  pro- 
vision to  that  effect,     (p.  240.) 

BBNEFIT  SOCIETIES— Murder  of  Insiirad^— Heixs  at  Law 
of  an  insured  member  of  a  benefit  society,  who  is  murdered  by  the 
named  beneficiary  are  entitled,  when  named  by  statute  as  within 
the  class  of  eligible  beneficiaries,  to  recover  such  insurance,  nothing 
to  the  contrary  appearing  in  the  contract  of  insurance,  or  in  the  state 
law.     (p.  242.) 

BENEFIT  INSTJBANCB— Parties  to  Action  to  Becoyer.— If 
the  statute  determines  the  persons  entitled  to  the  insurance  on  the 
life  of  a  murdered  member  of  an  insurance  benefit  society,  suit  to 
recover  such  benefit  is  properly  brought  in  the  names  of  such  per- 
sons, and  need  not  be  brought  by  the  administrator  of  the  estate  of 
the  deceased  member,     (p.  242.) 

J.  M.  Hamill  and  Asheraf t  &  Ashcraft^  for  the  appellant. 

Tnmer  &  Holder,  for  th«  appellees. 

■^  SCOTT,  J.  The  beneficiary  named  in  a  benefit  certifi- 
caie  who  felonionsly  takes  the  life  of  the  insured  cannot  recover 
from  the  fraternal  beneficiary  society,  and  it  is  now  urged  that 
public  iK>licy  also  requires  us  to  hold  that  in  such  a  case  there 
ean  be  no  recoTery  by  any  person  whomsoever  against  such  a 
society,  and  that  under  such  drcumstanoes  not  only  is  the 
certificate  void,  but  the  obligation  of  the  society  to  pay  to 
anyone  whomsoever  is  canceled  and  rendered  absolutely  in- 
operatire.  The  cases  relied  upon  by  appellant  are  of  two 
classes :  1.  Where  the  insured  was  murdered  by  the  beneficiary 
and  suit  was  brought  by  the  criminal   or   someone   claiming 
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ihioagh  him;  and  2.  Where  the  insuied  was  executed  in  p^ 
Buance  of  the  sentence  of  a  court  of  competent  jurisdiction  : 
a  crime  committed  by  him  or  her.  Neither  class  of  cases  is 
point  here;  The  only  reason  in  favor  of  appellant's  contenti 
that  seems  to  us  of  weight  is  found  in  the  fact  that  the  ben< 
ciary  might  be  incited  to  commit  murder  by  the  fact  that 
unable  to  collect  the  benefit  himself  it  would  be  payable  to  so: 
other  person  or  persons  in  whose  welfare  he  was  interest 
Human  experience  teaches  that  those  willing  to  commit  muit 
and  assume  the  risk  of  punishment  for  the  benefit  of  others  i 
so  few  in  number  that  consideration  thereof  becomes  well-nj 
InconsequentiaL  But  even  were  it  otherwise^  if  the  rule  si 
gested  by  appellant  *®*  were  established,  it  is  perceived  tl 
the  society  would  then  profit  by  the  murder,  and  an  incent 
be  created  for  the  destruction  of  the  life  of  the  insured  tl 
the  interest  of  the  insurer  might  be  advanced.  The  contr 
between  the  society  and  the  insured  contained  no  provision  i 
solving  the  society  from  liability  in  the  event  that  she  was  m 
dered  by  the  beneficiary,  and  public  policy  does  not  require 
to  read  such  a  condition  into  the  agreement  If  it  did, 
would  also  require  us  to  hold  that  the  beneficiary  could  i 
recover  on  the  policy  if  the  insured  was  murdered  by  anoti 
acting  independently  of  and  against  the  desire  of  the  benef 
ary,  because  it  is  within  the  realm  of  possibility  that  such  otb 
without  the  connivance  or  knowledge  of  the  beneficiary,  mij 
commit  the  crime  solely  for  the  purpose  of  enriching  the  latl 
If  societies  of  the  character  of  appellant  desire  to  be  protec 
from  such  contingency,  that  object  must  be  accompli^ed  b^ 
condition  to  that  effect  written  into  their  contracts,  faili 
which  the  law  will  not  absolve  them  from  liability:  Cleaver 
Mutual  Eeserve  Fimd  Life  Assn.,  1  Q.  B.  147;  Schmidt 
Northern  Life  Assn.,  112  Iowa,  41,  84  Am.  St.  Eep.  323, 
N.  W.  800,  51  L.  B.  A.  141.  In  the  absence  of  a  contract 
that  efiEect,  public  policy  will  not  permit  the  society  to  app 
priate  imto  itself  the  fund  which  it  has  agreed  to  pay,  mer 
because  the  life  of  the  insured  has  been  unlawfully  taken. 

It  is  suggested,  however,  that  this  certificate  was  payai 
alone  to  Gustav  Menkhausen,  and  that  no  recovery  can  be  l 
thereon  except  by  him  or  by  those  claiming  through  him,  a 
that  as  he  cannot  recover  no  one  can  recover  on  the  certifies 
We  do  not  regard  this  as  a  suit  upon  the  certificate.  A  care] 
examination  of  the  declaration  leads  us  to  conclude  that  it  if 
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suit  to  recoTer  the  benefit^  one  thousand  dollars^  which  the  ap- 
pellant undertook,  by  its  constitution  and  by-laws,  to  pay  to  the 
peT8<»L,  within  certain  classes,  who  should  be  diesignated  by 
Elizabetii  Menkfaausen,  and  that  the  action  is  upon  the  obliga- 
tion of  appellant  as  evidenced  by  its  constitution  *®^  and  by- 
laws, and  not  upon  the  certificate.  These  rules  or  laws  of  this 
organiaation  recite  its  purpose  to  be  the  establishment  of  a  re- 
lief fund,  from  which,  upon  the  death  of  a  member,  a  benefit 
thall  be  paid  to  the  person  designated  by  the  member  in  the  cer- 
tificate, and  that  such  benefit  may  be  made  payable  by  the  mem- 
ber to  the  wife  or  husband,  the  children,  grandchildren,  parents, 
certain  other  persons  of  the  whole  or  half  blood,  or  the  next  of 
kin  who  would  be  distributees  of  the  personal  estate  of  the 
member,  in  the  order  above  named. 

By  the  act  of  1887,  which  was  in  force  when  the  certificate 
in  question  was  issued,  it  was  provided,  in  substance,  that  so- 
cieties of  the  class  to  which  appellant  belongs  might  be  organ- 
ised for  the  purpose  of  furnishing  benefits,  upon  the  death  of 
a  member,  "to  the  widow,  heirs,  relatives,  legal  representatives 
or  the  designated  beneficiaries  of  such  deceased  member" :  Laws 
1887,  sec  1,  p.  206.  By  the  act  of  1893,  which  became  effective 
a  few  months  after  the  issuance  of  this  certificate,  it  was  pro- 
vided, so  far  as  material  here,  that  payment  of  death  benefits 
should  be  made  only  to  the  "families,  heirs,  blood  relations, 
a£5anced  husband  or  afSanced  vrife  of,  or  to  persons  dependent 
upon,  the  member^':  Hurd's  Stats.  1896,  c.  73,  par.  258.  It 
will  be  observed  that  by  the  spirit  of  each  of  these  three  enact- 
ments the  children  of  the  deceased  would  stand  next  in  order 
after  the  husband  or  wife. 

*TJpon  the  death  of  a  member,  where  the  person  claiming 
to  be  his  designated  beneficiary  is  outside  of  the  classes  eligible 
ts  beneficiaries  of  his  insurance,  the  member^s  heirs  at  law,  who 
are  within  such  classes,  are  entitled  to  the  insurance.  There 
being  no  selection  ~of  a  beneficiary  authorised  to  take,  the  fund 
goes  to  them:  Palmer  v.  Welch,  132  IlL  141,  23  N.  E.  412; 
Alexander  v.  Parker,  144  lU.  365,  33  K  E.  183,  19  L.  E.  A. 
IS?**;  Baldwin  v.  Begley,  185  111.  180,  56  N.  E.  1065. 

We  think  the  correct  view  to  take  is,  that  Gustar  Menk- 
hausen,  by  his  act  in  taking  the  life  of  his  wife,  *®®  placed 
himself  outside  the  classes  from  among  whom  she  might  desig- 
nate a  beneficiary,  and  he  could  not  thereafter  take  the  fund, 
or  any  part  thereof,  either  as  the  beneficiary  named  in  the  cer- 
tificate or  as  heir  or  heir  at  law  of  his  wife.     The  situation,  so  far 
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as  his  rights  and  those  of  appellees  and  appellant  are  concerned, 
we  think  is  precisely  the  same  as  though,  after  the  issuance  of 
this  certificate,  he  had  been  divorced  from  Elizabeth  Menk- 
hausen  and  she  had  thereafter  died  without  having  any  altera- 
tion made  in  the  certificate.  Under  such  circumstances  he 
would  have  no  interest  in  the  certificate,  but  the  proceeds 
thereof  would  be  payable  to  the  heirs  of  the  insured,  nothing 
to  the  contrary  appearing  in  the  ceri;ificate,  the  constitution 
and  by-laws  of  the  order  or  the  laws  of  the  state  imder  which 
it  operates:  Tyler  v.  Odd  Fellows^  Mutual  Relief  Assn.,  145 
Mass.  134,  13  N.  E.  360;  Schonfidd  v.  Turner,  75  Tex.  324, 
12  S.  W.  626,  7  L.  R.  A.  189;  Order  of  Railway  Conductors 
V.  Eoster,  55  Mo.  App.  186. 

In  Schmidt  v.  Northern  life  Assn.,  112  Iowa,  41,  84  Am. 
St  Rep.  323,  83  N.  W.  800,  51  L.  R.  A.  141,  and  in  Cleaver  v. 
Mutual  Reserve  Fund  life  Assn.^  1  Q.  B.  147,  growing  out 
of  the  Maybrick  murder,  the  same  question  was  presented  as 
is  now  before  us.  In  both  cases  it  was  held  that  the  fact  that 
the  beneficiary  had  murdered  the  insured  did  not  cancel  the 
obligation  of  the  insurer,  and  in  both  cases  the  administrator 
of  the  insured  was  allowed  to  recover  on  the  theory  that  the  in- 
surer held  the  fund  in  trust  for  the  estate  of  the  deceased;  and 
in  the  case  at  bar  it  is  argued  that  if  there  could  be  a  recovery 
at  all,  it  must,  under  the  authority  of  these  cases,  be  in  the 
name  of  the  administrator  of  the  estate  of  Elizabeth  Menk- 
hausen.  It  is  very  evident  that  neither  the  constitution  and 
by-laws  of  appellant  nor  the  laws  of  this  state  contemplate  the 
payment  of  a  benefit  of  this  character  to  the  administrator  of 
the  member.  The  purpose  is  to  pay  it  directly  to  the  benefi- 
ciary, whoever  that  may  be,  without  the  intervention  of  ad- 
ministration; and  where,  as  here,  the  law  determines  the  per- 
sons who  are  entitled  to  the  fund,  the  ^^  suit  is  properly 
brought  in  the  names  of  such  persons,  and  in  this  case  there 
is  no  occasion  for  a  resort  to  equity. 

Rule  15  (47  N.  E.  vii)  of  this  court  indicates  the  manner 
in  which  a  brief  and  argument  should  be  prepared  for  presenta- 
tion here.  Counsel  on  both  sides  of  this  controversy  have 
failed  to  observe  that  rule.  A  compliance  therewith  is  mate- 
rially helpful  in  the  consideration  of  causes  in  this  court.  It 
should  be  followed  in  every  instance. 

The  judgment  of  the  appellate  court  will  be  affirmed. 
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If  ike  Beneficiary  in  a  Life  Jnaurance  policy  kills  the  insured,  ho 
eannot  reeover  from  the  insurance  company;  but  the  insurance  money 
forms  a  part  of  the  estate  of  the  insured^  and  may  be  recovered  by 
his  administrator,  as  though  no  beneficiary  had  been  designated: 
Behmidt  y.  Northern  Life  Assn.,  112  Iowa,  41,  84  Am.  8t.  Bep.  ~" 
U  N.  W.  800,  51  li.  Bw  A.  141« 


8TEBBINS  T.  PETTY. 

[209  HI.  201,  70  N.  E.  673.] 

-Agroement  for  8apport.>-If  a  grantor 
eoBYeys  land  and  the  eonsideration  is  an  agreement  by  the  grantee 
to  rapport,  maintain,  and  care  for  the  grantor  during  the  remainder 
•f  his  or  her  natnral  life,  and  the  grantee  refuses  or  neglects  to 
comply  with  the  contract,  the  grantor  may,  in  equity,  have  a  decreo 
rssdnding  the  contract  and  deed  and  reinyesting  him  with  the  titlo 
to  the  limd,  on  tho  ground  that  the  contract  was  fraudulent  in  its 
tncoptioB.     (p.  248.) 

DEEDS— Agreament  for  Support— Cancellation  as  Against 
Otantoo's  HoliBi — ^If  a  grantee  performs  her  agreement  to  support  a 
grantor  during  his  lifetime,  given  as  a  consideration  for  bis  deed, 
the  failure  of  the  minor  heirs  of  such  grantee  to  perform  the  dLgree- 
moot  after  her  death  is  not  ground  for  cancellation  of  the  deed, 
unless  there  is  an  unsatisfied  judgment  in  some  prior  proceeding  re- 
quiring such  heirs  to  perform  the  grantee's  agreement,     (p.  245.) 

DEEDS  FOB  SX7PP0BT— Beseryation  of  Lien— Foreclosure. — 
If  a  deed  executed  in  consideration  of  the  grantee's  agreement  to 
support  tho  grantor  dnring  his  lifetime,  reserves  a  lien  on  the  land 
to  secure  performance  of  the  agreement,  the  grantor  may  foreclose 
such  lien  against  the  grantee's  heirs  who  fail  to  perform  such  agrco- 
mont.     (p.  245.) 

MatthewB  ft  Anderson,  for  the  appellant. 

J.  Orr,  W.  E.  Williams,  guardians  ad  litem,  and  Williams 
ft  Orote,  for  the  appellees. 

*••  SCOTT,  J.  It  hag  heen  frequently  held  in  this  state 
that  where  a  grantor  conyeys  land,  and  the  consideration  is  an 
agreCTient  hj  the  grantee  to  support,  maintain  and  care  for 
the  grantor  during  the  remainder  of  his  or  her  natural  life, 
and  the  grantee  neglects  or  refuses  to  comply  with  the  contract, 
the  grantor  may,  in  equity,  have  a  decree  rescinding  the  con- 
tract and  setting  aside  the  deed  and  reinvesting  the  grantor 
with  the  title  to  the  real  estate:  Frazier  y.  Miller,  16  111.  48; 
Oard  V.  Oard,  59  111.  46 ;  Jones  v.  Neely,  72  111.  449 ;  Kusch  y. 
Kuach,  143  111.  353,  32  N.  E.  267;  Cooper  y.  Gum,  162  IlL 
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471,  39  K  E.  267;  McCleUand  v.  McCleUand,  176  lU.  83,  5] 
N.  E.  669;  Fabrice  v.  Von  der  BreUe,  190  111.  460,  60  N.  E 
835.  A  careful  examination  of  these  cases  leads  to  the  con- 
clusion that  the  intervention  of  equity  in  such  cases  has  beer 
sanctioned  in  this  state  on  the  theory  that  the  neglect  or  refusal 
of  the  grantee  to  comply  with  his  contract  raises  a  presump- 
tion that  he  did  not  intend  to  comply  with  it  in  the  first  in- 
stance, and  that  the  contract  was  fraudulent  in  its  inception; 
wherefore  a  court  of  equity  will  not  permit  him  to  enjoy  the 
conveyance  so  obtained. 

It  appears  from  this  bill  that  the  grantee  herein  complied 
with  her  contract  during  her  lifetime.  Nothing  that  she  did, 
therefore,  raises  any  presumption  tiiat  she  was  animated  by  any 
fraudulent  purpose  in  accepting  this  conveyance.  Joseph 
Petty,  her  husband,  has  no  present  interest  in  this  real  estate, 
tts  the  grantor  reserved  to  himself  a  life  estate  therein.  Her 
heirs  are  the  appellees,  *^  Estill  Miller  Petty  and  Marion 
Luther  Petty,  aged,  respectively,  three  and  six  years.  Will  the 
failure-  of  these  minor  children  to  properly  maintain  the  grantor 
after  the  death  of  the  mother  lead  to  the  conclusion  that  the 
contract  was  fraudulent  in  the  beginning? 

We  are  referred  by  appellant  to  the  cases  of  Patterson  v. 
Patterson,  81  Iowa,  626,  47  N.  W.  768,  Knutson  v.  Bostrak, 
99  Wis.  469,  75  N.  W.  156,  Glocke  v.  Glocke,  113  Wis.  303, 
89  N.  W.  118,  57  L.  E.  A.  458,  Wanner  v.  Wanner,  115  Wis. 
196,  91  N.  W.  671,  and  Lockwood  v.  Lockwood,  124  Mich.  627, 
83  N.  W.  613,  as  authorities  for  the  proposition  that  appellant 
has  the  same  remedy  in  equity  against  these  minors  that  he 
would  have  had  against  their  mother  had  she  survived  and  re- 
fused or  neglected  to  perform  her  contract.  None  of  these 
cases  are  cases  where  the  rights  of  the  grantee  had  passed  to 
minors. 

In  Cree  v.  Sherfy,  138  Ind.  364,  37  N.  E.  787,  however,  the 
grantee,  until  his  death,  supported  the  grantor,  and  thereafter 
the  grantor  obtained  relief  of  the  character  here  sought  against 
the  minor  heirs  of  the  grantee.  In  Indiana,  as  well  as  in  the 
other  states,  excepting  Illinois,  where  the  courts  of  last  resort 
have  considered  contracts  of  this  character,  so  far  as  we  have 
been  referred  to  their  decisions  by  appellant^  the  relief  is  placed 
OD  the  theory  that  the  agreement  to  maintain  will  be  read  into 
the  deed  as  a  condition  subsequent,  and  that  the  latter  instru- 
ment will  be  construed  as  though  the  granting  portion  thereof 
•were  followed  by  words  stating  that  it  is  made  upon  condition 
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that  the  grantee  support  and  maintain  the  grantor  so  long  as 
the  latter  lives.  Under  such  a  construction  it  is  apparent  that 
whenever  support  and  maintenance  were  not  furnished  to  the 
grantor,  no  matter  what  occasioned  the  default,  unless  perform- 
ance was  excused  by  him,  he  could  enforce  the  condition.  We 
have  never  so  construed  these  deeds. 

In  the  case  of  GaUaher  v.  Herbert,  117  111.  160,  7  N.  E. 
511,  where  the  father  conveyed  a  quarter  section  of  land  to  his 
son  in  consideration  of  natural  love  and  affection  and  two  hun- 
dred dollars  ^^  per  year  to  be  paid  to  the  father  as  long  as 
he  lived,  this  court  expressly  refused^  to  hold  that  the  convey- 
ance was  upon  a  condition  subsequent^  saying:  '^The  words 
'upon  condition*  do  not  occur,  and  there  are  no  other  words  of 
equivalent  meaning.'*  No  reason  appears  why  a  different  con- 
sfaruction  should  be  given  Dy  us  to  a  deed  which  requires  sup- 
port and  maintenance  to  be  thereafter  furnished  instead  of 
money  to  be  thereafter  paid. 

These  minor  children,  having  no  legal  guardian,  in  the  ab- 
sence of  some  legal  proceeding  resulting  in  a  decree  or  judg- 
ment providing  for  the  enforcement  of  the  contract  of  their 
mother  against  their  property,  which  remains  unsatisfied,  can- 
nojb  be  held,  in  equity,  either  to  have  refused  or  neglected  to 
comply  with  the  contract  of  their  mother.  They  are  peculiarly 
the  wards  of  a  court  of  chancery.  We  must  recognize  the  fact 
that  without  the  aid  of  a  court  of  competent  jurisdiction  their 
property  cannot  be  applied  to  the  satisfaction  of  this  obliga- 
tion, nor  can  they  themselves  elect  to  refuse  to  perform  this 
contract;  nor,  in  the  absence  of  a  decree  or  judgment  against 
them,  can  it  be  said  that  they  have  negligently  failed  to  com- 
ply with  the  terms  of  the  agreement.  It  will  scarcely  be  urged 
that  the  failure  of  two  children  of  tender  years  to  furnish  sup- 
port to  the  grantor,  under  the  circumstances  disclosed  by  this 
bill,  raises  a  presumption  that  the  contract  had  its  inception  in 
a  fraudulent  purpose  on  the  part  of  their  mother. 

The  grantor  is  entitled  to  support  and  maintenance  as  in 
the  lifetime  of  Emily  Petty.  A  lien  securing  the  same  is  re- 
served by  the  deed,  and  he  has  the  undoubted  right  to  foreclose 
that  lien  if  he  so  elects. 

The  decree  of  the  dicuit  court  will  be  affirmed. 


A  Conveyance  J>y  Parents  to  a  son  in  consideration  of  his  eoyenant 
to  rapport  them  may  be  reseinded  by  »  court  of  equity,  npon  a  breach 
of  the  covenant:  See  the  monographic  note  to  Ecroyd  v.  Coggeshall, 
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St.  Rep.  764.     Consult,  also,  Lewis  v.  Lewis,  74  Conn.  63C 

St.  Bep.  240,  51  Atl.  854;  Richter  v.  Richter,  111  Ind.  456 

:.  698;  Leonard  v.  Smith,  80  Iowa,  194,  45  N.  £.  762;  Mans 

Mansfield,  92  Mich.  112,  52  N.  W.  290;  Woolcott  v.  Woolcot 

^  95  N.  W.  833;  Wanner  v.  Wanner,  115  Wis.  196,  91  N.  W 


BEIDLER  V.  KING. 
[209  111.  302,  70  N.  B.  763.] 

ABTY-WAIXS — Construction  of  Agreement  for  Repairs.— 
-wall  agreement,  providing  that  if  repairs  are  necessary  aftei 
!;he  parties  has  used  or  paid  for  his  portion  of  the  wall,  the 
shall  be  borne  equally  by  the  parties  to  the  extent  that  they 
li  using  the  wall,  imposes  no  obligation  on  the  first-named 
repair  or  pay  for  repairs  to  any  portion  of  the  wall  not  used 
(p.  247.) 
ABTY-WAUaS — ^Partial  Destmctlon— liability  for  Danger- 
dltlon. — If  a  party-wall  is  built  partly  on  the  land  of  an 
g  owner,  its  partial  destruction  and  weakening  by  fire  do 
est  the  builder  of  his  interest  in  the  land  of  such  adjoin  in  sj 
J  as  to  render  the  latter  the  sole  owner  of  that  part  of  the 
.nding  on  his  land,  and  make  him  liable  for  its  dangerous 
n,     (p.  249.) 

ABTY- WALLS — Liability  for  Dangerous  Condition.— A  part 
f  a  party-wall  who  negligently  permits  it  to  stand  after  ltd 
destruction  and  weakening  by  fire  is  liable  to  another  part 
rho  is  using  part  of  the  wall  for  damages  resulting  to  the 
>om  a  falling  of  another  portion  of  the  wall  in  which  he  has 
est  and  is  not  using,     (p.  250.) 

EGLIGENCE  —Dangerous  Standing  Walls  — ^Notice  of. — An 
g  owner,  who  has  notified  the  owner  of  a  dangerous  standing 
its  insecure  condition,  is  not  guilty  of  contributory  negli- 
not  taking  means  to  prevent  such  wall  from  falling,  to  his 
ad  resulting  damage,     (p.  250.) 

EtIAL. — Instruction  Given,  stating  correct  abstract  propo- 
>t  law,  are  not  ground  for  reversal  of  the  judgment,  unless 
d  to  mislead  the  jury.     (p.  250.) 

ABTY-WALLS  ^Blgbt  to  Prevent  Injury  ftom  Falling  of. — 
rty-wall  agreement  gives  to  one  party  no  right  to  use  or 
h  any  portion  of  the  wall  until  he  shall  have  paid  one-half 
ost  thereof,  he  has  no  right  to  go  upon  the  adjoining  prem- 
the  purpose  of  bracing  a  portion  of  the  wall,  not  used  or 
by  him,  to  prevent  it  from  falling  upon  his  property,     (p. 

EtIAL — Instructions. — The  fact  that  an  essential  element  is 

in  one  instruction  is  not  ground  for  a  reversal  of  the  judg- 

such  element  is  supplied  by  other  instructions,     (pp.  252, 

.  Lacey,  for  the  appellants. 

amphrey  and  T.  Bates,  for  the  appellee. 
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•^  SCOTT,  J.  The  principal  controversy  in  this  case  is 
determined  by  a  construction  of  the  party-wall  contract.  Ap- 
pellants' position  is,  that  after  appellee  had  paid  for  and  used 
a  portion  of  the  party-wall  she  was  then  liable,  under  that  con- 
tract, for  a  portion  of  the  repairs  to  the  entire  wall,  and  that, 
it  being  her  duty  to  assist  in  keeping  the  entire  wall  in  repair, 
she  cannot  recover  damages  resulting  from  a  failure  to  repair 
the  party-wall.  Th«  language  of  the  contract  in  reference  to 
repairs  is  as  follows:  ^^And  the  parties  hereto  further  covenant 
and  **^  agree,  that  if  it  shall  become  necessary  to  repair  or 
rebuild  any  portion  of  said  party-wall  or  walls  before  said  party 
of  the  second  part  shall  use  or  pay  for  her  portion  of  the  same, 
the  expense  or  cost  of  such  repairing  or  rebuilding  shall  be 
borne  by  the  said  first  party ;  and  further,  if  it  shall  become 
necessary  to  so  repair  or  rebuild  after  the  said  party  of  the  sec- 
ond part  shall  have  used  or  paid  for  her  portion  of  said  wall, 
then  and  in  that  event  the  cost  of  such  repairing  or  rebuilding 
shall  be  borne  equally  by  the  parties  hereto,  to  the  extent  that 
they  are  each  using  said  wall.'' 

Under  the  above  contract  it  is  said  that  appellee  was  bound  to 
pay  her  share  of  any  repairs  to  any  portion  of  said  party-wall 
in  the  proportion  which  the  part  of  the  wall  that  she  had  paid 
for  bears  to  the  entire  wall ;  that  is,  if  she  was  using  the  north 
one-half  of  the  wall  or  had  paid  one-half  of  the  cost  thereof, 
she  would  then  have  paid  for  and  would  have  been  the  owner 
of  the  one-fourth  part  of  the  entire  wall,  and  if  the  south  half 
of  the  wall  needed  repairs  she  would  be  liable  for  one-fourth  of 
the  expense  thereof,  even  though  she  owned  no  part  of  that  half 
of  the  wall.  The  intention  of  the  parties  was  that  she  should 
pay  for  this  wall  and  use  the  same  in  such  portions  thereof  as 
she  might  elect  from  time  to  time,  and  we  think  the  contract 
limply  means  that  she  should  be  liable  for  repairs  to  that  por- 
tion of  the  wall  for  the  one-half  of  which  she  had  paid.  The 
language  is,  ''the  cost  of  which  repairing  or  rebuilding  shall 
be  borne  equally  by  the  parties  hereto,  to  the  extent  that  they 
are  each  using  said  wall."  This  means  that  each  shall  pay 
oae-half  of  the  cost  of  the  repairs  to  that  portion  of  the  wall 
which  is  being  used  by  both;  that  throughout  that  extent  of 
ihe  wall  which  was  used  by  both,  each  should  bear  one-half  ot' 
fhe  expense  of  repairing  or  rebuilding.  The  preceding  language 
plainly  shows  that  Beidler  was  to  pay  all  the  necessary  expenses 
of  repairing  or  rebuilding  that  portion  of  the  wall  which  ap- 
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pellee  ^^  had  not  used  and  to  the  cost  of  which  she  had  con- 
tributed nothing. 

In  Mickel  v.  York,  176  111.  62,  this  court  said  (p.  70,  51  N. 
E.  848,  851) :  "The  contract  in  this  case  expressly  provides 
that  plaintiff,  before  making  any  use  of  or  joining  any  building 
to  the  wall,  shall  pay  or  secure  to  the  defendant  York  the  full 
moiety  or  one-hali  part  of  tiie  value  of  the  said  party-wall,  or 
so  much  thereof  as  shall  be  joined  thereto  or  used,  which  value 
shall  be  the  cost  price  at  the  time  when  such  wall  is  to  be  used. 
The  contract  expressly  provides,  further,  that  York  shall  build 
that  wall  By  the  terms  of  that  contract  York  retained  the 
ownership  of  what  he  had  placed  upon  the  plaintiff's  land 
until  he  should  be  paid  for  it,  and  he  had  a  right  to  have  it 
supported  on  the  land  of  plaintiff  under  this  contract.  The 
wall  having  been  built  on  the  plaintiff's  land  under  this  agree- 
ment, which  amounts  to  a  license  with  an  interest,  is  not  thereby 
incorporated  and  lost  in  the  land  or  lot,  but  remains  a  separate 
property,  still  belonging  to  the  builder  until  he  is  paid  therefor. 
York,  tiierefore,  was  the  owner  of  this  wall,  and  was  liable  for 
any  and  all  damage  for  failing  to  maintain  it  in  a  safe  con- 
dition.^' 

In  the  case  at  bar  appellants  were  the  sole  owners  of  the 
entire  wall,  except  that  part  thereof  which  was  being  used  by 
appellee,  and  the  rights  and  liabilities  of  the  parties  were  the 
same  with  respect  to  that  portion  of  the  wall  of  which  appel- 
lants were  the  sole  owners  as  they  would  have  been  with  refer- 
ence to  the  entire  wall  had  appellee  neither  purchased  nor  used 
any  part  thereof.  The  cases  referred  to  by  appellants,  of  the 
class  of  City  of  Peoria  v.  Simpson,  110  111.  294,  51  Am.  Eep. 
683,  holding  that  where  the  same  duty  rested  upon  two  parties 
to  make  repairs  both  may  be  said  to  be  guilty  of  negligence  if 
the  repairs  be  not  made,  are  not  in  point. 

It  is  then  urged  that  as  this  contract  does  not  expressly  pro- 
vide for  rebuilding  the  "whole**  of  this  wall  it  cannot  be  re- 
built under  this  party-wall  contract,  and  *^^  that  upon  its 
usefulness  as  a  party-wall  being  destroyed  by  the  fire,  it  was 
as  though  the  wall  itself  was  absolutely  and  entirely  destroyed, 
and  appellee  became  the  owner  of  that  portion  thereof  which 
stood  on  her  land,  and  that  consequently  the  injury  resulted 
from  her  failure  to  care  for  her  own  property.  It  is  imneces- 
sary  here  to  determine  whether  the  wall  can  be  rebuilt  under 
this  contract  as  a  party-wall. 
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The  oantract  contains  this  language:  "Provided  always,  never- 
theless,  and  on  the  express  condition  that  the  said  party  of  the 
second  part,  her  heirs,  administrators,  executors  or  assigns,  as 
aforesaid,  before  proceeding  to  join  any  building  to  the  said 
party-wall,  or  to  any  part  thereof,  and  before  making  use 
thereof  or  breaking  or  cutting  into  the  same,  shall  pay  unto 
the  said  party  of  the  first  part,  his  heirs  or  assigns,  the  full 
moiety  or  one-half  part  of  the  full  value  of  the  whole  of  said 
party-wall  if  used,  or  of  such  portion  thereof  as  shall  be  used 
as  a  party-wall  by  said  party  of  the  second  part,  which  value 
shall  be  the  cost  price  at  the  time  when  such  party-wall  is  to 
be  used  by  said  party  of  the  second  part/'  We  think  this  lan- 
guage applicable  to  this  wall  so  long  as  it  stood,  and  that  the 
owner  of  the  wall  would  not  be  deprived  of  his  title  to  that 
portion  thereof  which  stood  on  the  ground  of  appellee  merely 
by  the  fact  that  the  wall  had  become  so  weakened  by  the  fire 
as  to  be  no  longer  fit  for  the  purpose  for  which  it  was  originally 
built 

So  construing  this  contract,  we  come  now  to  a  consideration 
of  the  error  assigned  upon  the  refusal  of  the  court  to  instruct 
the  jury  to  find  for  the  defendants  at  the  close  of  all  the  testi- 
mony. In  support  thereof  it  is  said  that  there  is  no  evidence  of 
negligence  on  the  part  of  the  defendants,  and  that  there  is  no 
testimony  showing  the  exercise  of  due  care  by  the  plaintiff. 

The  general  rule  is,  that  where  a  fire  has  occurred  in  a 
building,  destroying  the  inner  portion  of  the  building  and 
leaving  the  walls,  if  the  owner  negligently  permits  ^^^  the 
walls  to  remain  standing,  and  they  thereafter  fall,  the  owner 
of  the  wall  is  liable  to  the  adjacent  owner  for  the  resulting 
damage:  1  Wood  on  Law  of  Nuisances,  sec.  225;  Schwartz  v. 
Gilmore,  45  111.  455,  92  Am.  Dec  227;  Mickel  v.  York,  175  111. 
62,  70,  51  N.  E.  848,  851. 

In  this  case  the  attention  of  appellants  was  called  to  the 
condition  of  this  wall  immediately  after  the  fire,  on  the  morning 
of  October  17,  1899.  They  did  not  b^in  the  work  of  taking 
down  the  wall  until  the  evening  of  October  20,  1899,  and  then 
only  with  a  force  of  three  men,  when  a  force  greater  in  num- 
ber than  fifteen  could  have  been  used  in  the  work.  The  evi- 
dence is  that  the  wall  could  have  been  taken  down  in  from  four 
to  five  days  with  a  sufficient  force  of  workmen — ^that  is,  with  as 
many  men  as  could  have  worked  thereon.  It  also  appears  that 
after  the  work  of  taking  down  the  wall  began,  it  was  suspended 
one  day  under  the  direction  of  the  fire  department  of  the  city 
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igo.  It  fell  on  the  28ih.  It  is  apparent  that  if  a  force 
in  proper  numbers  had  been  put  to  work  on  the  wall  at 
iest  possible  moment,  it  would  have  been  entirely  r©- 
before  the  day  on  which  it  fell.  The  longer  the  wall 
e  greater  was  its  inclination  to  the  east.  Had  a  stronger 
en  at  work  earlier,  the  upper  portion  of  the  wall  would 
m  sooner  removed,  and  the  tendency  of  the  wall  to  lean 
last  would  thereby  have  been  lessened.  Some  evidence 
ired  tending  to  show  the  difficulty  about  securing  men 

on  this  wall  on  account  of  the  danger  of  its  falling, 
dence  does  not  show  such  an  effort  to  secure  the  neoea- 
n  to  take  down  this  wall  as  the  emergency  required  of 
ordinary  prudence.  A  small  force  was  kept  continually 
,  except  on  the  day  when  they  were  interfered  with  by 
department.  We  are  not  able  to  say  from  the  evidence, 
tter  of  law,  that  by  the  exercise  of  measures  such  as  a 
)ly  prudent  man  would  have  used,  men  sufficient  in 
to  take  the  wall  down  at  the  earliest  possible  moment 
)t  have  been  obtained.  *^  The  evidence  tended  to  show 
Lce  on  the  part  of  appellants. 

then  urged  that  inasmuch  as  appellee  took  no  steps  her- 
>revent  the  wall  falling,  beyond  notifying  appellants  of 
^erous  condition  and  demanding  that  they  remove  it» 

guilty  of  contributory  negligence.  Laying  aside  for 
aent  the  question  of  her  right  to  do  anything  with  the 
i  think  she  was  entitled  to  assume  that  the  appellants, 
ttention  haa  been  called  to  the  condition  of  the  wall, 
erform  their  duty  in  respect  thereto,  and  we  cannot 
B  hold,  as  a  matter  of  law,  that  she  was  guilty  of  con- 
f  negligence. 

peremptory  instruction  was  properly  refused, 
leventh  instruction  given  on  the  part  of  appellee  is  an 
proposition  of  law.  By  it  the  jury  are  informed  that 
lily  A.  King  exercised  her  right  to  pay  for  and  use  some 
of  the  wall,  Jacob  Beidler  and  his  heirs  were  the  own- 
tiad  exclusive  control  thereof,  and  that  she  had  no  right, 
interest  in  the  said  wall,  or  any  part  thereof.  This  in- 
L  might  better  have  been  made  to  apply  alone  to  that 
the  wall  to  the  cost  of  which  she  had  not  contributed 
3h  she  was  not  using.  This  instruction^  however,  is  an 
statement  of  the  law,  and  while  it  might  properly  have 
uaed,  we  do  not  think  it  could  have  misled  the  jury,  and 
appears  to  the  court  that  such  instructions  tend  to  mis- 
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lead  ffae  jtiry,  the  judgment  will  not  be  reversed  on  account  of 
the  giving  thereof:  Healy  v.  People,  163  IlL  372,  45  N.  E.  230. 

Appellee's  eighteenth  instruction  was  to  the  effect  that  if  de- 
fendants' portion  of  the  wall,  as  a  result  of  their  negligence,  fell 
and  pulled  over  a  portion  of  the  wall  which  plaintiff  had  paid 
for  and  was  using,  which  portion,  last  mentioned  would  not 
otherwise  have  fallen,  she  may  recover  the  entire  amount  of 
damages  sustained  by  her,  resulting  from  the  fall  of  the  entire 
portion  of  the  ^^*  wall  which  fell  upon  her  premises.  It  is 
eaid  that  this  instruction  ignores  the  fact  that  Mrs.  King's  part 
of  the  wall  may  have  been  weak,  defective  and  out  of  plumb  and 
may  have  oontributed  to  the  fall.  We  do  not  think  it  objection- 
able on  this  account^  as  it  plainly  appears  from  the  evidence 
that  the  portion  of  her  wall  which  came  down  in  the  catastrophe 
was  carried  to  the  east,  prior  to  the  fall,  by  the  progress  of  the 
wall  above  it  in  that  direction. 

Instructions  numbered  12,  13,  and  14,  and  one  given  by  the 
oouit  of  its  own  motion,  are  all  criticised  for  the  same  reasons. 
No.  13  ifl  in  the  following  language:  'The  court  instructs  the 
jury  that  as  a  matter  of  law  the  plaintiff  had  no  right  to  go  on 
or  touch  the  portion  of  said  east  mH  of  said  building  not  paid 
for  by  her,  for  the  purpose  of  preventing  the  same  from  fall- 
ing, or  for  any  other  purpose.'* 

The  first  and  second  objections  to  these  instructions  are  dis- 
posed of  by  what  we  have  already  said.  The  third  is,  that  ap- 
pellee had  the  right  to  enter  upon  the  premises,  if  necessary, 
and  also  upon  any  pert  of  the  wall,  for  the  purpose  of  bracing 
the  wall  to  prevent  the  same  from  falling  upon  her  property. 
We  are  referred  in  this  connection  to  the  case  of  Field  v.  Leitcr, 
118  111.  17,  6  N.  E.  877.  That  case  deals  with  the  right  of 
entry  for  the  purpose  of  reinforeing  a  pari^-wall  under  the 
contract  then  before  the  court,  and  the  contract  there  is  held 
to  give  one  party  the  right  of  entry  upon  the  premises  of  the 
other  for  the  purpose  of  strengthening  the  foundation  of  the 
walL  No  such  provision  is  found  in  the  contract  in  the  case 
at  bar.  The  portion  of  the  wall  to  which  these  four  instruc- 
tions applied  was  the  sole  property  of  appellants.  The  contract 
gave  to  appellee  no  right  to  use  or  deal  with  the  wall,  or  any 
portion  thereof,  in  any  manner,  until  she  should  have  paid 
one-half  the  cost  thereof.    These  instructions  were  correct. 

Appellants  rely  upon  the  case  of  Factors  etc.  Ins.  Co.  v.  Wer- 
lein,  42  La.  Ann.  1046,  8  South.  434.  That  case,  however, 
turns  upon  ^^^  certain  provisions  contained  in  the  Louisiana 
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L  are  not  f  oimd  in  our  statate^  and  the  case  is  there- 
assistance  in  determining  this  question, 
ection  urged  to  instruction  No.  15  is,  that  it  ad- 
jury  that  Mrs.  King  was  entitled  to  recover  if  the 
irough  the  negligence  of  the  defendants,  and  omitted 
nation  that  it  must  appear  that  she  was  in  the  exer- 
e  care.  This  question  does  not  arise  upon  this  in- 
which  is  to  the  effect  that  the  fact  that  Emily  A. 
for  and  used  a  portion  of  the  east  wall  does  not  bar 
for  damages  occasioned  by  the  fall  of  another  portion 
Jl  resulting  from  negligence  on  the  part  of  the  de- 
This  objection  is  also  made  to  instruction  No.  18, 
have  heretofore  considered  in  r^ard  to  a  different 
made  to  the  action  of  the  court  in  giving  the  same, 
nstruction  given  by  the  court  of  its  own  motion,  in 
the  elements  which  must  be  foimd  by  the  jury  to 
verdict  in  favor  of  the  plaintiff  are  stated,  they  are 
0  warrant  a  recovery  they  must  *'find  that  the  plain- 
thout  faulty"  and  in  an  instruction  given  on  the  part 
endants  is  this  language:  ''And  if  the  jury  believe, 
evidence,  that  the  plaintiff  was  guilty  of  negligence 
Lg  to  the  injury,  then  the  plaintiff  cannot  recover 
ry  should  find  for  the  defendants."  It  is  a  familiar 
;he  instructions  must  be  considered  as  a  series.  In 
r  the  same  objection  which  is  now  made,  this  court  in 
Dal  Co.  V.  Holmquist,  162  111.  681,  said  (p.  691,  38 
5,  949) :  ''3.  Error  in  the  instructions  given  for 
iff  is  complained  of.  The  first  instruction  is  ob- 
pon  the  ground  that  it  does  not  require  the  exercise 
f  care  by  the  plaintiff.  This  is  true  if  the  instruo- 
sidered  by  itself,  but  all  the  instructions,  both  those 
he  plaintiff  and  those  given  for  the  defendant,  must 
red  together  as  *^  one  charga  Upon  examining 
tions  given  for  the  defendant,  we  find  that  five  of 
nctly  and  in  express  terms,  say  to  the  jury  that  the 
nnot  recover  unless  he  shows  that  at  the  time  of  the 
ras  in  the  exercise  of  ordinary  care.  Plaintiff's  first 
,  although  unnecessarily  announcing  the  now  ob- 
rine  of  comparative  negligence,  is  not  inconsistent 
ve  instructions  of  the  defendant,  which  require  the 
ordinary  care  as  a  condition  to  the  right  of  recovery, 
t  is  read  in  connection  with  such  instruction  it  could 
lisled  the  jury.     This  view  is  sustained  by  the  fol- 
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lowing  decisians  of  this  court:  Willard  v.  Swansen,  126  111. 
381,  18  N.  E.  648;  Chicago  etc.  E.  B.  Co.  v.  Warner,  123  111. 
38,  14  N".  E.  206;  Village  of  Mansfield  v.  Moore,  124  111.  133, 
16  N.  B.  246;  Calumet  Iron  etc.  Co.  v.  Martin,  115  111.  358,  3 
N.  E.  456;  Chicago  etc.  R  R.  Co.  v.  Johnson,  103  111.  512; 
Chicago  etc.  K.  R.  Co.  v.  Johnson,  116  111.  206,  4  N.  E.  381.'' 

No  instruction  advised  the  jury  that  the  plaintiff  could  re- 
cover if  she  was  guilty  of  negligence  herself.  It  is  therefore  not 
a  case  where  the  instructions  are  inconsistent  with  each  other, 
so  that  the  jury  could  not  tell  which  instruction  to  follow,  but 
it  18  a  case  where  an  element  lacking  in  one  instruction  is  sup- 
plied by  another,  and  the  exception  is  therefore  not  well  takfm. 

Inatructiona  numbered  6  and  7,  asked  by  the  defendants, 
were  refused.  Each  would  have  advised  the  jury  that  if  the 
plaintiff  had  knowledge  of  the  dangerous  and  unsafe  condition 
of  the  wall,  and  could  at  a  moderate  expense  have  prevented 
its  fall,  it  was  her  duty  to  have  incurred  this  expense.  What 
we  have  already  said  in  discussing  instruction  No.  13  given  on 
tiie  part  of  the  plaintiff  disposes  of  the  erroiB  assigned  upon  the 
refusal  of  these  instructions  6  and  7. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


The  Svbfect  of  Party-walU  U  diseussed  at  length  in  the  monographie 
BOta  to  DuBseomb  v.  Bandolpfa,  89  Am.  St.  Bep.  924-945. 

If  the  Owner  of  a  BuUding  Lmvee  the  Walls  standing  in  a  dangerons 
condition  after  a  fire,  he  ia  liable,  after  the  expiration  of  a  reason- 
able time,  for  failing  to  take  measures  to  prevent  the  walls  from 
falling:  Ainsworth  ▼.  Lakin,  180  Mass.  397,  91  Am.  St.  Bep.  314, 
62  N.  E.  746,  57  L.  B.  A.  132;  Laner  ▼.  Palms,  129  Mich.  671,  89 
N.  W.  694,  68  Ik  B.  A.  67;  Sessengnt  ▼.  Posey,  67  Ind.  408,  33  Am. 
Bep.  98;  City  of  Andnson  v.  East,  117  Ind.  126^  10  Am.  St.  Bep. 
35,  10  N.  B.  726. 
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V.   CHICAGO,   MILWAUKEE   AND    ST.    PAUL 
EAILWAY    COMPANY. 

[122  Iowa,  22,  96  N.  W.  904.] 

LWAY,  Inability  of  to  Passenger  for  not  Stopping  at 

-If  an  engineer  is  not  liable  to  a  passenger  for  not  stop- 
sroBsing,  as  required  by  the  code  of  Iowa,  the  corporation 
mploy  he  is  cannot  be  held  liable,  (p.  256.) 
TUTES,  PENAIi,  Construction  of. — ^If  a  statute  is  penal  in 
it  ought  not  to  be  construed  as  fixing  a  liability  where 
I  fault.  Hence,  though  a  statute  declares  that  all  trains 
railway  which  intersects  or  crosses  any  other  railway  on 
evel  shall  be  brought  to  a  full  stop  at  a  distance  of  not 
¥0  hundred  and  not  more  than  eight  hundred  feet  from  the 
tersection,  and  that  any  engineer  violating  the  provisions 
ion  shall  be  fined  one  hundred  dollars,  and  the  corporation 
road  the  offense  is  committed  two  hundred  dollars  for 
e,  neither  can  be  held  liable  where  the  failure  to  stop  was 
brakes  not  working  in  the  usual  manner,  (p.  256.) 
All  ACTIONS — Borden  of  Proof. — ^In  a  penal  action  to 
)enalty  for  not  stopping  at  a  crossing,  as  required  by  the 
3  burden  of  proof  is  on  the  prosecution  to  show  that  the 
30  stop  was  due  to  the  fault  of  the  defendant,  (p.  256.) 
All  ACTIONS — Seasonable  Doubt. — ^In  a  penal  action  the 
assume  the  burden  of  proof,  but  need  not  show  that  the 
been  committed  beyond  a  reasonable  doubt.  Such  cases 
led  by  the  rule  of  evidence  governing  civil  actions,     (pp. 

STITXTTIONAL  LAW— Pnni«h1ng  Hallway  for  Act  of  En- 
statute  imposing  a  penalty  on  a  railway  corporation  for 
of  its  engineer  to  stop  at  a  crossing  is  not  unconstita- 
merely  exacts  of  the  corporation  the  duty  of  seeing  that 
\  acts  in  obedience  to  the  statute,     (p.  258w) 

to  recover  of  the  defendant  corporation  a  penalty  for 
ng  a  train  at  a  railway  crossing  as  required  by  seo- 
(aw) 
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tion  2073  of  the  Code,  a  copy  of  which  is  set  out  in  the  opinion 
of  the  court  Verdict  and  judgment  for  the  state^  and  the 
defendant  appealed. 

J.  C.  Cook,  K  H.  Addison  and  H.  LoomiBy  for  the  appellant* 

G.  A.  Underwood,  for  the  state. 

^  LADD,  J.  The  defendant  admitted  the  failure  of  its 
train  to  stop  within  eight  hundred  feet  and  more  than  two 
hundred  feet  from  the  crossing,  and  interposed  the  defense  that 
the  engineer  in  charge  did  all  he  could  to  stop  it,  but  that,  ow- 
ing to  the  brakes  not  working  in  {he  usual  manner,  the  momen- 
tum of  the  train  carried  it  oyer  the  crossing.  The  court  sub- 
mitted the  case  to  the  jurj  on  the  theory  that  the  burden  of 
proof  was  on  the  defendant,  in  order  to  exonerate  itself  from 
liability,  to  show  by  a  preponderance  of  evidence  that  the  fail- 
ure to  stop  was  not  due  to  any  negligence  on  the  part  of  its 
employes  in  operating  the  train,  or  of  the  company  in  not  hav- 
ing proper  appliances,  or  in  keeping  those  had  in  proper  condi- 
tion, and  that  the  company  might  be  liable  even  though  the 
engineer  was  not  Possibly  that  should  have  been  the  law,  but 
it  was  not  so  written  by  the  legislature.  The  statute  in  ques- 
tion reads:  "All  trains  run  upon  any  railroad  ^**  in  this  state 
which  intersects  or  crosses  any  other  railroad  on  the  same  level 
shall  be  brought  to  a  full  stop  at  a  distance  of  not  less  than 
two  hundred  and  not  more  than  eight  himdred  feet  from  the 
point  of  intersection  or  crossing,  before  such  intersection  or 
crossing  is  passed,  except  as  otherwise  provided  in  this  chapter. 
Any  engineer  violating  the  provisions  of  this  section  shall  for- 
feit one  hundred  dollars  for  each  offense,  to  be  recovered  in  an 
action  in  the  name  of  the  state  for  the  benefit  of  the  school 
fund,  and  the  corporation  on  whose  road  the  offense  is  com- 
mitted shall  forfeit  the  sum  of  two  hundred  dollars  for  each 
offense  to  be  recovered  in  like  manner'^ :  Code,  sec.  2073.  The 
latter  part  of  the  statute  is  purely  penal  in  character,  with  the 
evident  object  of  punishing  the  offender,  rather  than  afford  a 
remedy  for  the  wrongful  act.  In  this  respect  it  differs  radically 
from  provisions  awarding  damages  flowing  from  certain  acts, 
such  as  the  setting  out  of  fire.  Its  meaning,  then,  cannot  be 
extended  beyond  the  terms  employed.  But  one  offense  is  de- 
nounced by  it,  and  that  is  the  omission  of  the  engineer  to  stop 
the  train  as  required.  The  first  sentence  commancis  what  shall 
be  done — defines  a  duty;  the  first  clause  of  the  second  sentence 
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iinpo86B  a  penalty  on  any  engineer  for  *^each  oflEense''  of  omi 
ting  such  duty;  the  second  clause  of  the  second  sentence  adc 
a  penalty  against  the  corporation  *'on  whose  road  such  offeni 
is  committed/'  To  what  do  these  last  words  refer?  Manifest!; 
to  the  offense  of  which  the  engineer  is  guilty.  No  other 
mentioned  in  the  section.  The  statute  cannot  be  fairly  rea 
otherwise.  The  thought  seems  to  have  been  that,  us  the  ei 
gineer  controls  the  train,  the  fault  in  failing  to  stop  as  require 
is  primarily  his,  and  secondarily  that  of  the  company  for  whic 
he  acts.  There  is  no  ground  for  holding  that  the  company  mi 
be  liable  independent  of  any  fault  of  the  engineer.  The  forfci 
ure  of  the  corporation  is  made  to  depend  upon  his  guilt  of  tl 
offense  defined,  and  upon  that  only. 

^^  2.  As  the  statute  is  purely  penal  in  character,  it  ougl 
not  to  be  construed  as  fixing  an  absolute  liability.  A  failuj 
to  stop  may  sometimeB  occur,  notwithstanding  the  utmost  effor 
of  the  engineer.  In  such  even  this  omission  cannot  be  regardc 
as  unlawful.  The  law  never  designs  the  infliction  of  punisl 
ment  where  there  is  no  wrong.  The  necessity  of  intent  of  pu 
pose  is  always  to  be  implied  in  such  statutes.  An  actual  ai 
conscious  infraction  of  duty  is  contemplated.  The  maxir 
^^ Actus  non  f  acit  reum  nisi  mens  sit  rea,^'  obtains  in  all  peni 
statutes  unless  excluded  by  their  language.  See  Regina  v.  To 
son,  23  Q.  B.  Div.  168,  where  it  was  said:  ''Crime  is  not  con 
mitted  where  the  mind  of  the  person  committing  the  act 
innocenf  See,  also,  Sutherland  on  Statutory  Constructioi 
sec.  354  et  seq.  No  doubt  many  statutes  impose  a  penalty  r 
gardless  of  the  intention  of  those  who  violate  them,  but  tha 
ordinarily  relate  to  matters  which  may  be  known  definitely  i 
advance.  In  such  cases  commission  of  the  offense  is  due  1 
neglect  or  inadvertence.  But  even  then  it  can  hardly  be  su] 
posed  the  offender  would  be  held  if  the  act  were  committ€ 
when  in  a  state  of  somnambulism  or  insanity.  As  it  is  to  I 
assumed  in  the  exercise  of  the  proper  care  that  the  engines 
has  control  of  his  train  at  all  times,  proof  of  the  mere  failure  1 
stop  makes  out  a  prima  facie  case.  But  this  was  open  to  e: 
planation,  and  if,  from  that  given,  it  was  made  to  appear  thi 
he  made  proper  preparation,  and  intended  to  stop,  and  pi 
forth  every  reasonable  effort  to  do  so,  he  should  be  exoneratec 
See  Furley  v.  Chicago  etc.  Ry.  Co.,  90  Iowa,  146,  67  N.  \ 
719,  23  L.  R.  A.  73. 

This,  however,  did  not  shift  the  burden  of  proof.    It  wj 
ftill  on  the  state  to  show  that  the  offense  had  been  committc 
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(see  Chaffee  ▼.  TJnited  States,  18  Wall.  517,  21  L.  ed.  908) ; 
not,  however,  by  proof  beyond  a  reasonable  doubt,  as  contended 
by  appellant  Suit  for  a  penalty  is  by  ordinary  proceedings, 
and  the  general  *•  rules  prevailing  in  civil  actions  should  gov- 
•eiiL  Ordinarily,  a  party  to  succeed  must  establish  the  aver- 
ments of  his  petition  by  a  preponderance  of  evidence  only. 
There  are  exceptions  in  equitable  actions,  in  which  clear  and 
satisfactory  evidence  is  required  for  the  reformation  of  an  in- 
strument and  the  like,  but  we  now  recall  no  instance  of  an  ac- 
tion to  be  prosecuted  by  ordinary  proceeding  in  which  more 
than  a  bare  preponderance  of  the  evidence  is  exacted:  McAn- 
nulty  V.  Seick,  59  Iowa,  586,  13  N.  W.  743;  Coit  v.  Churchill, 
€1  Iowa,  296,  16  N.  W.  147;  Truman  v.  Bishop,  83  Iowa,  697, 
50  N.  W.  278;  Callan  v.  Hanson,  86  Iowa,  420,  53  N".  W.  282; 
Jamison  v.  Jamison,  113  Iowa,  720,  84  N.  W.  705.  Even 
though  a  criminal  act  be  the  basis  of  recovery,  the  same  rule 
obtains:  Welch  v.  Jugenheimer,  56  Iowa,  11,  41  Am.  Eep.  77, 
S  N.  W.  673;  EUey  v.  Norton,  65  Iowa,  306,  21  N.  W.  649. 
An  action  for  a  penalty  or  forfeiture  should  form  no  ex- 
ception to  the  rule.  A  civil  liability  only  is  involved,  and 
none  of  the  reasons  for  exacting  full  proof,  save  the  imputation 
of  wrongdoing  as  in  a  criminal  action,  obtain :  People  v.  Briggs^ 
114  N.  Y.  56,  20  N.  E.  820;  Hitchcock  v.  Hunger,  15  N.  H. 
97;  State  v.  Kansas  City  etc.  Ry.  Co.,  70  Mo.  App.  634;  Haw- 
loetz  V.  Kass  (C.  C),  25  Fed.  765;  16  Ency.  of  PL  &  Pr.  295. 
As  said  in  the  first  of  the  above  cases:  "The  purpose  of  the 
action  is  not  the  punishment  of  the  defendant  in  the  sense 
legitimately  applicable  to  the  term,  but  such  action  is  brought 
to  recover  the  penalty  as  a  fixed  sum  by  way  of  indemnity  to 
the  public  for  the  injury  suflEered  by  reason  of  the  violation  of 
the  statute.  The  effect  is  merely  to  charge  the  defendant  with 
pecuniary  liability,  while  a  criminal  prosecution  is  had  for  the 
purpose  of  punishment  of  the  accused.*'  Chaffee  v.  TJnited 
States,  18  Wall.  516,  21  L.  ed.  908,  is  sometimes  cited  to  the 
contrary,  and  deems  to  have  been  relied  on  in  reaching  the 
conclusion  that  the  intensity  of  proof  should  be  beyond  a  rea- 
sonable doubt  in  Gulf  etc.  Ry.  Co.  v.  Dwyer,  84  Tex.  195,  19 
S.  W.  470;  but,  as  pointed  out  in  Hawloetz  v.  Kass,  25  Fed. 
765,  that  question  does  not  ^  appear  to  have  been  considered. 
See,  also.  Hiker  v.  Hooper,  35  Vt  457,  82  Am.  Dec.  646.  The 
weight  of  authority  is  with  our  conclusion  that  the  right  to 
recover  maj  be  established  by  a  preponderance  of  the  evi- 
dence. 

JkflL  8t  ntp.  YoL  101-17 
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Appellant  questions  the  constitutionality  of  the  statute  in  so 
far  as  it  imposes  a  penalty  upon  the  corporation  for  an  offense 
of  the  engineer.  As  we  understand  the  argument,  it  is  that 
the  legislature  has  no  power  to  enact  a  statute  punishing  one 
person  for  an  oflEense  committed  by  another.  Such  is  not  the 
purport  of  this  statute,  however.  The  engineer  is  a  mere  em- 
ploy6  or  agent  of  the  corporation.  He  is  selected  by  it  for 
this  position  of  great  responsibility  in  the  operation  of  its  prop- 
erty, and  is  under  its  directions.  The  statute  exacts  of  the 
corporation  the  duty  of  seeing  to  it  that  such  employ6  or  agent 
do  this  in  obedience  to  the  statute,  and  on  failure  to  do  so  in- 
flicts a  penalty,  not  alone  for  the  omission  of  the  engineer,  but 
for  its  failure  to  compel  the  proper  discharge  of  his  duty. 
Other  errors  assigned  will  not  be  likely  to  arise  on  another  trial. 

Reversed. 


WTiether  ornoi  a  Criminal  Intent  or  guilty  knowledge  is  a  neeessary 
element  of  a  statntoiy  offense  is  a  matter  of  construction,  to  be 
determined  from  the  language  of  the  statute  in  view  of  its  manifest 
purpose  and  design:  Commonwealth  ▼.  Weiss,  139  Pa«  St.  247,  23 
Am.  St.  Bep.  182,  21  Atl.  10,  11  Jj,  B.  A.  530.  See,  too,  People  ▼. 
Curtis,  129  Mich.  1,  87  N.  W.  1040,  95  Am.  St.  Bep.  404,  and  cases 
cited  in  the  cross-reference  note  thereto;  BusseU  ▼.  State,  66  Ark. 
185,  74  Am.  St.  Bep.  78,  49  S.  W.  821;  Haggerty  ▼.  St.  Louis  Ice 
etc.  Co.,  143  Mo.  238,  65  Am.  St.  Bep.  647,  44  S.  W.  1114,  40  L.  B. 
A.  151.  Ordinarily,  the  intent  to  violate  a  statute  is  present  when 
a  person  commits  an  act  prohibited  by  statute:  State  ▼.  Hildebrand, 
62  Neb.  136,  89  Am.  St.  Bep.  743,  87  N.  W.  25. 

In  ActUma  to  Recover  a  Penalty  the  defendant's  guilt  need  be  es- 
tablished only  by  a  clear  preponderance  of  the  evidence,  for  the 
suit  is  in  the  nature  of  a  civil  proceeding:  Town  of  Havana  v.  Biggs, 
58  m.  483;  Boberge  v.  Bumham,  124  Mass.  277;  Hitchcock  v.  Munger, 
15  N.  H.  97;  People  v.  Briggs,  47  Hun,  266,  affirmed  in  114  N.  Y. 
56,  20  N.  E.  820;  Campbell  v.  Bums,  94  Me.  127,  46  AtL  812;  Louis- 
ville etc  B.  B.  Co.  V.  Hill,  115  Ala.  834,  22  South.  163.  Compare  Louis- 
ville  ete.  B.  B.  Co.  t.  Commonwealth,  23  Ky.  Law  Bep.  1900,  66  8. 
W.  605. 


Digitized  by  VjOOQ IC 


7uL  1904.]  BsEBE  V.  Magouv.  259 


BEEBB  V.  MAGOTJN. 

[122  Iowa,  94,  97  N.  W.  986.] 

OOKSTITUnOKAI.  LAW  —  Taxation  —  Kotloo  to  Propezty 
Owner,  When  Seqnired^— Whenever  the  amount  of  the  taxes  to  bo 
exacted  depends  on  the  judgment  or  discretion  of  those  fixing  tho 
Talue  of  the  property  or  the  benefits  by  which  such  amount  is  to  be 
measured,  an  opportunity  must  be  given  the  property  owner  to  be 
heard.  Hence^  if  an  assessment  is  authorized  for  the  construction  of 
drainage  ditches  to  be  equitably  divided  among  the  property  owners 
along  or  in  the  vicinity  of  the  improvement  and  those  benefited 
thereby,  and  no  provision  is  made  for  notice  to  the  persons  assessed 
and  an  opportunity  to  be  heard  against  the  assessment,  the  statute 
is  unconstitutional  as  taking  property,  without  duo  process  of  law. 
(p.  262.) 

Suit  to  enjoin  the  collection  of  an  assessment  to  raise  funds 
to  pay  for  a  drainage  ditch.  The  petition  was  dismissed^  and 
the  plaintiff  appealed. 

J.  S.  Lothrop,  for  the  appellants. 

Shaw,  Sims  &  Kuehnle  and  P.  A.  Sawyer,  for  the  appellees. 

•*  LADD,  J.  By  proceedings  somewhat  irregular,  but  in 
substantial  conformity  with  sections  1939  to  1951,  inclusive,  of 
the  Code,  a  ditch  was  located,  ^^commencing  at  or  near  a  dump 
of  trees  growing  near  the  center  of  S.  E.  i  of  section  15,  Tp.  86^ 
B.  45  west,  in  Woodbury  county,  and  running  thence  in  a 
southeast  direction  to  the  south  line  of  Woodbury  county,  at 
or  near  the  center  of  the  south  line  of  section  35  in  said  town- 
ship and  range.''  From  there  on  it  extended  into  Monona 
county.  Appropriate  orders  were  made  by  the  board  of  super- 
visors, the  contracts  for  the  excavation  let,  and,  as  we  under* 
stand,  much  of  the  work  had  been  done  before  this  suit  was 
begun.  ^'AU  the  land  benefited  by  the  location  and  construction 
of  the  improvement*'  was  divided  into  the  classes  *'dry,"  'low," 
•*  "wet,"  and  ''swamp";  and  the  appraisers  reported  that  they 
had  made  "an  equitable  apportionment  of  the  cost,  expenses, 
cost  of  construction,  fees,  and  damages  assessed  for  the  construc- 
tion of  any  such  improvement  ....  among  the  owners  of  the 
land  along  or  in  the  vicinity  of  such  improvement,  and  to  be 
benefited  thereby,  in  proportion  to  the  benefit  to  each  of  them/' 
Such  proportional  amount  was  duly  levied  by  the  board  of  su- 
pervisors against  the  respective  tracts  of  land  thought  to  have 
been  benefited:  Code,  sec.  1946.    The  ditch  did  not  run  through 
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the  land  of  the  plaintiffs,  nor  did  their  lands  abut  thereon. 

Their  lands  were  at  considerable  distance  from  the  ditch,  though 

probably  not  wholly  without    benefit    from    its    construction. 

These  owners  never  received  notice  of  any  of  the  proceedings, 

and  were  not  apprised  of  the  levy  of  the  apportionate  share  of 

the  necessary  outlay  until  long  after  the  time  fixed  for  taking 

an  appeal  from  the  assessment  to  the  district  court,  provided 

for  by  section  1947,  had  expired.    Nor  do  the  statutes  require 

any  notice,  save  '*on  the  owner  of  each  tract  of  land  through  or 

abutting  upon  which*'  the  proposed  improvement  is  to  be  made. 

The  primary  purpose  of  this  notice  is  to  enable  them  to  make 

<;laim  for  damages  which  may  be  occasioned  by  the  construction 

'Of  the  ditch.     Whether  it  will  also  serve  as  notice  that  the  cost, 

•^tc.,  will  be  apportioned,  and  in  part  levied  against  their  lands, 

U  not  now  for  determination. 

The  extent  of  appellant's  contention  is  that  in  so  far  as  the 
statutes  authorize  tiie  assessment  and  levy  of  taxes  against  lands 
through  which  the  ditch  does  not  run,  and  which  do  not  abut 
upon  it,  they  are  in  conflict  with  the  provision  of  the  state  con- 
stitution prohibiting  deprivation  of  property  without  due  pro- 
<ess  of  law.  By  *'due  process  of  law,*'  in  a  case  like  this,  is 
aneant  "notice  and  an  opportunity  of  being  heard,"  and  the 
necessity  therefor,  as  prerequisite  to  the  taking  of  private  prop- 
erty by  taxation,  is  uniformly  recognized.  The  subject  re- 
ceived thoughtful  ••  consideration  in  Gatch  v.  City  of  Dea 
Moines,  63  Iowa,  718,  18  N.  W.  310,  and  the  conclusion  was 
reached  that  "the  arbitrary  appropriation  of  private  property 
without  notice  and  without  an  opportunity  for  hearing  cannot 
be  defended  upon  any  natural  principle  of  justice,  and  ought 
not  to  be  tolerated  and  upheld  by  the  courts/'  and  that  "in 
the  ordinary  methods  of  assessment  and  valuation  of  property 
for  taxation,  whether  for  general  or  special  purposes,  the  au- 
thorities are  very  nearly  uniform  to  the  effect  that  it  is  neces- 
sary to  the  validity  of  the  assessment  that  the  property  owner 
should  have  notice  and  an  opportunity  to  be  heard."  In  that 
case  statutes  authorizing  the  assessment  of  the  cost  of  street  im- 
provements against  abutting  lots  without  notice  to  the  owners, 
and  without  affording  an  opportunity  of  being  heard,  were  de- 
clared to  be  inimical  to  the  provisions  of  the  constitution.  The 
question  was  again  considered  at  length  in  Ferry  v.  Campbell, 
110  Iowa,  290,  81  N.  W.  604,  60  L.  E.  A.  92,  where  statutes 
imposing  an  inheritance  tax  were  declared  subject  to  the  same 
infirmity.    Exceptions  there  may  be  as  in  the  case  of  a  poll  tax. 
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a  license  tax,  and  the  like,  where  the  amount  to  be  exacted  ia 
definitely  fixed,  and  a  hearing  would  be  of  no  avail  The 
amonnt  of  the  tax  is  not  open  to  contest  in  such  cases,  though 
the  liability  for  such  amount  may  be,  and  can  be,  raised  subse* 
quently  by  disputing  its  collection,  or  in  an  action  to  recover 
it  when  obtained  by  duress.  McMillan  v.  Anderson,  96  U.  S. 
37,  24  L.  ed.  335,  cited  by  appellee,  was  such  a  case.  See,  also, 
Hodge  V.  Muscatine  Co.,  121  Iow%  482,  96  N.  W.  968.  So 
where  the  amount  is  merely  the  result  of  a  mathematical  cal- 
culation the  same  rule  obtains:  Amery  v.  City  of  Keokuk,  72 
Iowa,  701,  30  N.  W.  780.  But  whenever  the  amount  of  tax 
to  be  exacted  depends  upon  the  exercise  of  the  judgment  and 
discretion  of  those  fixing  the  value  of  the  property  or  benefits 
by  which  such  amount  is  to  be  measured,  an  opportunily  for 
correction  must  be  afforded:  Trustees  of  Griswold  CoU^  v. 
City  of  Davenport,  65  Iowa,  633,  22  N.  W.  904.  '^t  ^  is  not 
enough,''  as  was  said  by  the  court  of  appeals  in  Stuart  v. 
Palmer,  74  N.  T.  183,  30  Am.  Bep.  289,  "that  the  owners 
chance  to  have  notice,  or  that  they  may,  as  a  matter  of  favor, 
have  a  hearing.  The  law  must  require  notice  to  them,  and 
give  them  the  right  to  a  hearing,  and  the  opportunity  of  being 
heard.'* 

The  presumption  ordinarily  prevails  that  a  hearing  would  be 
advantageous,  and  whenever  there  is  doubt  the  burden  is  upon 
the  party  upholding  the  tax  to  show  the  contrary :  Auer  v.  City 
of  Dubuque,  65  Iowa,  66,  22  N.  W.  914.  The  facts  of  this 
case  bring  it  clearly  within  the  rule  exacting  an  opportunity 
of  being  heard.  In  apportioning  the  outlay  for  the  ditch,  the 
appraisers  must  exercise  judgment  and  discretion  in  dividing 
the  lands  drained  into  the  four  classes,  according  to  benefits, 
and  in  determining  to  which  class  each  tract  belongs.  If  all 
land  in  each  class  is  to  bear  the  same  relative  burden,  then  the 
proportion  to  be  home  by  that  in  each  of  the  different  classes 
is  to  be  determined  in  the  same  way.  So,  too,  if  the  law  be  so 
construed  that  the  benefits  to  each  tract  are  to  be  separately 
estimated  and  assessed.  The  levy  made  by  the  board  of  super- 
visors then  depends  not  only  upon  the  estimation  of  benefit^  to 
be  received  by  a  particular  tract,  but  upon  the  comparison  of 
the  relative  benefits  to  the  different  tracts  or  classes  of  land 
drained.  Indeed,  it  would  be  difiScult  to  imagine  a  case  in 
which  the  judgment  and  discretion  in  fixing  Values  as  the  basis 
of  the  tax  levy  enter  more  largely.  Such  assessments  are  imi- 
▼eraally  recognized  as  being  peculiarly  subject  to  infirmities,  and 
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prorision  for  their  review  and  correction  through  notice  and 
an  opportunity  for  hearing  at  some  time  by  some  tribunal  de- 
clared by  the  authorities  generally  as  essential  to  their  validity. 
Section  1947  of  the  Code  points  out  the  mode  of  hearing,  but, 
as  said,  there  is  no  provision  whatever  for  the  service  of  notice 
upon  others  than  the  owners  of  the  land  through  ®®  which 
the  ditch  runs,  or  abutting  upon  it.  The  contention  of  appellee 
that  this  court  has  ever  declared  notice  not  essential  in  such  a 
case  is  without  foundation.  In  Yoemans  v.  Riddle,  84  Iowa, 
147,  50  N.  W.  886,  the  ditch  had  been  established  under  stat- 
utes prescribing  notice,  and  the  court  held  that  reopening  or 
repairing  the  same  might  be  done^  and  the  costs  assessed,  with- 
out other  notice  than  the  previous  construction  of  the  ditch  and 
the  law  aflforded.  This,  as  we  understand  the  opinion,  was 
upon  the  theory  that  the  reopening  and  repairing  were  contem- 
plated in  the  original  construction,  and  the  authority  exercised 
was  then  conferred  upon  the  board.  As  summarized  by  the 
court:  "It  is  very  plain  that  the  jurisdiction  acquired  by  the 
original  petition,  notice,  and  other  proceedings  continues,  and 
that  the  duty  of  exercising  that  jurisdiction  is  imposed  upon 
the  board  of  supervisors."  In  this  view,  the  notice  was  con- 
tinuing, and  the  owners  of  the  land  within  the  district  created 
by  the  location  of  the  ditch  and  the  levy  of  taxes  bound  to  avail 
themselves  of  the  statutory  remedies  without  other  information, 
the  same  as  in  the  case  of  the  general  taxation.  Manifestly  it 
was  not  intended  to  hold  that  notice  may  be  entirely  dispensed 
with  in  the  levy  of  special  assessments  against  property.  In 
Oliver  v.  Monona  County,  117  Iowa,  43,  90  N.  W.  510,  the  pro- 
ceedings were  under  the  statute  providing  for  the  establishment 
of  a  drainage  district,  and  the  court  held  that  notice  and  an 
opportunity  to  be  heard  upon  the  question  whether  his  land 
was  properly  included  within  the  district  were  all  the  land 
owner  can  justly  demand.  The  statute,  in  so  far  as  it  author- 
izes the  estimation  of  benefits  to  lands  not  abutting  on  a  ditch, 
and  through  which  it  is  not  to  be  excavated,  and  the  levy  of 
taxes  accordingly  for  such  improvement  without  notice  to  the 
ovmer,  is  a  clear  and  palpable  invasion  of  the  fundamental  law 
forbidding  the  taking  of  private  property  without  due  process 
of  law. 
Reversed* 


A8  to  the  Con^titntionality  of  drainage  and  irrigation  statutes^  set 
Pioneer  Irr.  Diet.  v.  Bradley,  8  Idaho,  310,  SS  Pae.  295,  ante,  p.  201, 
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ftnd  cases  eited  in  the  eroM-referenee  note  thereto.  Proceedings  for 
street  improTements  require  notiee  and  opportnnitj  to  bo  heard  wheiro 
the  eost  of  the  improrement  is  be  apportioned  among  those  benoAted; 
Garvin  t.  Danssman,  114  Ind.  429,  5  Am.  St.  Bep.  637,  16  N.  E.  826; 
Stuart  t.  Palmer,  74  N.  Y.  183,  80  Am.  Bep.  289. 


MITREAT  ▼.  WILCOX. 

[122  Iowa,  188,  97  N.  W.  10S7.] 

PBOCESS^— ThA  Immimitj  ftom  Sorvioo  of  OItU  Fzocsas  oa 
a  witness  while  attending  the  trial  in  another  state  to  give  eridoBeo 
seems  to  be  nniTorsally  reeognized.     (p.  263.) 

PBOCE8S— Exemption  of  Party  to  Action  ftom  Sarrloe  of 
Willie  Attending  Oonrt* — ^A  nonresident  defendant  in  a  criminal  prose- 
ention  attending  the  courts  of  the  state  for  the  purpose  of  his  trial 
is  exempt  from  the  service  of  civil  process  while  coming  and  depart- 
ing, as  well  as  while  actually  in  attendance  at  conrt.     (p.  267.) 

Action  for  breach  of  promise  of  marriage.  After  the  service 
of  prooesB  on  the  defendant,  he  moved  to  set  aside  such  service 
on  the  gronnd  that  when  it  was  made  he  was  a  nonresident 
and  was  in  Attendance  on  one  of  its  courts  on  the  trial  of  an 
indictment  against  him  for  a  felony.  The  affidavit  filed  in 
support  of  the  motion  showed  that  the  defendant  came  to  the 
state  from  Nebraska  on  October  23,  1901,  at  which  time  he 
was  put  on  trial  xmder  one  indictment,  and  another  pending 
againet  him  was  dismissed;  that  he  intended  to  return  to  his 
home  by  the  first  train  after  these  proceedings,  but  before  he 
could  do  so  process  in  this  action  was  served  on  him.  The  mo- 
tion was  overruled,  and  at  a  sidbsequant  term  judgment  by 
default  was  entered  against  him,  from  which  he  appealed. 

No  appearance  for  the  appellee. 

Tom  H.  Milner^  for  the  appellant 

*••  LADD,  J.  The  immunity  from  service  of  civil  process 
of  a  witness  while  attending  a  trial  in  a  state  other  thui  that 
of  his  residence  to  give  evidence  seems  to  be  universally  recog- 
nised. The  privil^e  protects  him  in  coming,  in  staying,  and 
in  retoming,  if  he  acts  in  good  faith,  and  without  unoreason* 
able  delay:  Sherman  v.  Oundlauch,  87  Minn.  118,  33  N.  W. 
549;  KitcheU  t.  Wixon,  53  Mich.  541,  19  N.  W.  176;  Thomp- 
son's Case,  122  Mass.  428,  23  Am.  St  Bep.  370;  Person  v.  Orier, 
66  N.  Y.  124,  23  Am.  Bep.  35.    See  note  to  Mullen  v.  Sanborn, 
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79  Mi  364,  47  Am.  St  Rep.  421,  29  Atl.  522,  25  L.  R.  A.  721. 
As  to  whethetr  a  party  is  entitled  to  a  like  exemption  there  is 
some  conflict  in  lie  authorities.  In  Bishop  v.  Vose,  27  Coniu 
1,  the  defendant,  a  resident  of  another  state,  had  come  to  Con- 
necticut to  attend  the  trial  of  a  case  which  he  had  caused  to 
be  brought,  and  he  was  held  not  exempt  from  the  service  of 
summons;  but  in  Wilson  Sewing  Machine  Co.  v.  Wilson  (C.  C), 
22  Fed.  803,  and  *®^  Wilson  Sewing  Machine  Co.  v.  Wilson,. 
51  Conn.  595,  it  was  decided  otherwise  as  to  a  nonresident  de- 
fendanft  whose  attendance  was  necessary  both  as  a  witness  and 
to  instruct  his  coimsel,  the  reason  for  the  distinction  being  that 
a  plaintiff  having  sought  the  aid  of  the  courts  of  another  state 
ought  not  to  shrink  from  being  subjected  to  their  control,  while 
the  attendance  of  the  defendant  may  be  said  to  be  compulsory* 
In  Baldwin  v.  Emerson,  16  R.  I.  304,  27  Am.  St.  Rep.  741, 
15  Atl.  83,  however,  this  distinction  was  disregarded,  and  the 
reason  for  exempting  either  a  plaintiff  or  a  defendant  in  a 
civil  action,  because  of  being  a  nonresident,  from  service  of 
summons,  was  declared  "fanciful,  rather  than  substantial": 
See,  also,  Ellis  v.  De  Garmo,  17  R.  I.  715,  24  Atl.  679,  19  L.  R. 
A.  561.  But  a  different  view  has  been  taken  by  the  great  weight 
of  authority,  declaring  both  party  and  witness  alike  entitled 
to  the  privilege:  First  Nat.  Bank  v.  Ames,  39  Minn.  179,  39 
N.  W.  308;  Shaver  v.  T^therby,  73  Mich.  500,  41  N.  W.  677; 
Pisk  V.  Westover,  4  S.  Dak.  233,  46  Am.  Si  Rep.  780,  55  N. 
W.  961;  In  re  Healy,  53  Vt.  694,  38  Am.  Rep.  713;  Andrews 
V.  Lembeck,  46  Ohio  St.  38,  15  Am.  St.  Rep.  547,  18  N.  E.  483; 
Matthews  v.  Tufts,  87  N.  Y.  568;  Wilson  v.  Donaldson,  117 
Ind.  356,  10  Am.  St.  Rep.  48,  20  N.  E.  250,  3  L.  R.  A.  266; 
Halsey  v.  Stewart,  4  N.  J.  L.  367. 

As  a  party  may  testify  in  his  own  behalf  in  this  state,  there 
is  no  room  for  the  distinction  made  between  parties  and  wit- 
nesses, save  possibly  as  suggested  in  the  Connecticut  cases.  The 
reasons  for  exemption  from  service  of  process  have  been  so 
often  stated  that  repetition  seems  superfluous.  They  relate  to 
the  free  and  unhampered  administration  of  justice  in  our  courts^ 
and  are  as  applicable  to  service  of  summons  or  original  notice 
as  the  beginning  of  an  action  by  arrest  on  civil  process  under 
the  old  common-law  practice.  Said  Elliott,  J.,  in  Wilson  v. 
Donaldson,  117  Ind.  356,  10  Am.  Si  Rep.  48,  20  N.  E.  250,  5 
L.  R.  A.  266,  concerning  the  exemption:  '^t  is  his  privilege^ 
^•^  under  our  laws,  to  testify  in  his  own  behalf;  and  this 
privilege  should  not  be  burdened  with  the  hazard  of  defending 
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other  actioiiB  in  our  forums.  Our  own  citizens  will  often 
derive  a  substantial  benefit  from  the  personal  appearance  of  a 
nonresident  defendant^  since  it  may  enable  them  to  obtain  a 
personal  judgment  wbich  else  were  impossible.  If  citizens  of 
other  states  are  allowed  to  come  into  our  jurisdiction  to  attend 
court  as  parties  or  witnesses^  and  to  freely  depart  from  it^  the 
administration  of  justice  will  be  beet  promoted^  since  a  defend- 
anfe  pereonal  presence  is  often  essential  to  enable  his  counsel 
to  justly  conduct  his  defense.  The  principle  of  state  comity, 
too,  demands  that  a  citizen  of  another  state,  who  submits  to 
the  jurisdiction  of  our  courts,  and  here  wages  his  forensic  con- 
test, should  not  be  compelled  to  do  so  under  the  limitation  and 
obligation  of  submitting  to  the  jurisdiction  of  our  courts  in 
every  case  that  may  be  brought  against  him.  While  coming 
and  departing,  as  well  as  while  actually  in  necessary  attendance 
at  courts  he  should  be  free  from  the  hazard  of  being  compelled 
to  answer  in  other  actions.  It  is  an  evidence  of  respect  for 
oar  laws  and  confidence  in  our  courts  that  he  comes  here  to  liti- 
gate, and  the  laws  he  respects  should  give  him  protection.  If 
he  can  oome  only  under  the  penalty  of  yielding  to  our  jurisdic- 
tion in  every  action  that  may  be  brought  against  him,  he  is 
deprived  of  a  substantial  right,  because  he  is  willing  to  trust 
our  courts  and  laws  without  removing  his  case  to  the  federal 
courts,  or  refusing  to  put  himself  in  a  position  where  personal 
judgment  may  be  rendered  against  him.  High  considerations 
of  public  policy  require  that  the  law  should  encourage  him  to 
freely  enter  our  forums  by  granting  immunity  from  process  in 
other  civil  actions,  and  not  discourage  him  by  burdening  him 
with  the  obligation  to  submit  to  the  writs  of  our  courts  if  he 
comes  within  our  borders.**  See,  also,  excerpts  from  numerous 
decisions  collected  in  note  to  25  L.  E.  A.  721.  Of  course,  there 
may  *•*  be  exceptions,  as  Mullan  v.  Sanborn,  79  Md.  364,  47 
Am.  St  Bep.  421,  29  Atl.  622,  25  L,  B.  A.  721,  where  a  plain- 
tiff in  an  attachment  suit  came  from  another  state  to  testify, 
and  was  held  not  to  be  privileged  from  the  service  of  summons 
while  there  in  an  action  for  maliciously  bringing  the  attach- 
ment suit.  Having  resorted  to  this  drastic  remedy,  the  equal 
administration  of  justice  seemed  to  demand  recoupment  of  the 
resulting  damages  in  the  same  jurisdiction. 

It  is  also  to  be  noted  that  the  decisions  with  reference  to 
immunity  of  witnesses  of  parties  from  service  of  process  or  sum- 
mons within  the  same  state,  but  in  counties  other  than  their 
lesidence,  are  in  conflict:  See  Christian  v.  Williams,  111  Mo. 
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429,  20  S.  W.  96.  Though  that  question  is  not  invalved^  it 
may  be  observed  that  it  is  probably  settled  by  the  statutes  of 
this  state.  Unless,  then,  the  privilege  is  obviated  by  some  pro- 
vision of  our  code,  the  defendant  was  entitled  to  the  immunity 
claimed.  Section  3641  provides  that  "the  mode  of  appearance 
may  be:  ....  1.  By  delivering  to  the  plaintiff  or  tie  clerk 
of  the  court. a  meraorandiim  in  writing  to  the  effect  that  de- 
fendant appears,  signed  either  by  the  defendant  in  person  or  his 
attorney,  dated  the  day  of  its  delivery,  and  to  be  filed  in  the 
case;  2.  By  entering  an  appearance  in  the  appearance  docket 
or  judge's  calendar,  or  by  announcing  to  the  court  an  appear- 
ance which  shall  be  entered  of  record;  3.  By  an  appearance 
even  though  especially  made,  by  himself  or  attorney,  for  any 
purpose  connected  witii  the  cause,  or  for  any  purpose  connected 
with  the  service  or  insufficiency  of  the  notice;  and  an  appearance, 
special  or  other,  to  object  to  the  substance  or  service  of  the 
notice,  shall  render  any  further  notice  unnecessary,  but  may 
entitle  the  defendant  to  a  continuance,  if  it  shall  appear  to  the 
court  that  he  has  not  had  the  full  timely  notice  required  of  the 
substantial  cause  of  action  stated  in  the  petition.^'  The  object 
had  in  enacting  this  statute  was  to  do  away  with  allowing  a 
parly  to  specicdly  appear  ^^®  for  the  sole  purpose  of  advising 
the  court  that  he  is  not  there :  See  Hodges  v.  Brett,  4  G.  Greene 
(Iowa),  345.  It  relates  to  the  acquirement  of  jurisdiction 
of  the  person,  and  not  what  shall  be  done  with  him  after  juris- 
diction has  been  obtained.  No  exception  was  taken  by  the  de- 
fendant to  the  manner  of  service  or  to  the  character  of  the  no- 
tice, and  he  admits  having  been  brought  into  court  What  he 
objected  to  was  being  detained  therein  and  compelled  to  plead 
to  plaintiff's  petition  and  litigate  the  issues  in  a  jurisdiction 
into  which  the  plaintifl  had  no  right  to  bring  him.  The 
service  is  merely  the  method  of  invoking  jurisdiction.  The 
immunity  extends  further,  and  shields  him  from  litigating  the 
controversy  in  the  place  where  he  was  exempt  from  service.  If 
he  had  failed  to  appear,  this  would  have  been  a  waiver  of  his 
privily,  and  a  valid  and  binding  judgment  might  have  been 
rendered  against  him:  Thornton  v.  American  Writing  Machine 
Co.,  83  Ga.  288,  20  Am.  St  Bep.  320,  9  S.  E.  679;  Freeman  on 
Judgments,  sec  296;  note  to  25  L.  B.  A.  721.  In  enacting 
the  above  statute,  and  in  authorizing  suit  against  a  nonresi- 
dent in  any  county  of  the  state  where  found,  the  legislature 
had  no  thought  of  interfering  with  a  rule  concerning  exemption 
from  service  of  notice:  Wilson  v.  Donaldson,  117  Ind.  356,  10 
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Am.  St  Sep.  48,  20  N.  E.  250,  3  L.  E.  A.  266;  Fisk  v.  Westover, 
4  S.  Dak,  39,  46  Am.  St  Rep,  780,  55  K  W.  961.  These  stat- 
utes,  like  others,  were  enacted  with  reference  to  the  great  body 
of  law  as  it  existed,  and  should  not  be  isolated  therefrom  when 
being  construed. 

The  suit  contemplated  is  such  as  may  be  properly  instituted, 
and  against  which  the  defendant  is  not  shielded  by  the  privileges 
of  his  situation.  The  circumstances  were  such  as  to  bring  the 
case  clearly  within  the  rule  announced.  The  defendant  was 
boond  to  be  in  attendance  of  court  to  avoid  the  forfeiture  of  his 
bond.  He  came  also  as  a  witness  in  his  own  behalf.  His  stay 
was  not  unreasonable,  ^^^  and  he  should  have  been  allowed  to 
go  henoe  from  the  jurisdiofcion  of  the  court,  which  had  been 
illegally  invoked  against  him.  The  remedy  by  motion  of  which 
defendant  availed  himself  was  that  generally  recognized  by  the 
autliorities  ae  appropriate.  Indeed,  it  would  seem  that  no  other 
would  have  been  effective  in  relieving  him  from  in  some  way 
responding  to  the  petition  and  in  dismissing  him  from  the 
001^8  jurisdiction. 

Be  versed* 


A  VonreHdewt  SuUor,  whether  plaintiff  or  defendtnt,  coming  into 
a  state  for  the  sole  purpose  of  attending  the  trial  of  his  case,  sneh 
attendance  being  shown  to  be  necessary,  is,  according;  to  the  better 
mle,  privileged  from  the  service  of  civil  process.  Some  authorities, 
however,  take  a  contrary  view:  See  the  monographic  note  to  Worth 
▼.  Norton,  76  Am.  St.  Bep.  636-538;  Gnynn  v.  McDaneld,  4  Idaho, 
605,  95  Am.  St.  Bep.  158,  48  Pac.  74;  Stete  v.  Kennan,  33  Wash.  247, 
99  Am.  St.  Bep.  949,  74  Pac.  881;  Greenleaf  v.  People's  Bank,  138 
N.  a  892,  98  Am.  St.  Bep.  709,  45  S.  E.  638. 
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COWAN  T.  WESTEEN  UNION  TELEGEAPH  COMPANY. 

[122  Iowa,  879,  98  N.  W.  281.] 

TELEGRAPH  OOBPO&ATXOKS^DamageB  m  BacoTenbto 
for  Mental  Anguish  and  Suffering  resulting  from  the  failure  of  a 
telegraph  corporation  to  properly  transmit  a  message,     (p.  270.) 

DAICAGES— Mental  Suffering.— In  an  Action  Sounding  in  Toxt 
the  rule  allowing  recovery  for  mental  suffering  is  much  more  liberal 
than  in  actions  on  contract,     (p.  272.) 

DAMAGES,  When  not  Limited  to  the  Damages  Arising  from 
the  Breach  of  a  Contract. — Though  the  failure  of  a  telegraph  cor- 
poration to  eorrectlj  transmit  a  message  is  a  breach  of  a  contract, 
the  damages  to  which  it  is  liable  are  not  limited  to  the  plaintiff's 
damages  for  such  breach.  The  negligence  in  the  performance  of  the 
obligation  by  which  injury  resulted  to  him  is  a  tort,  damages  for 
which  are  not  restricted  by  the  rules  applicable  to  ordinary  actions 
for  breach  of  contract,     (p.  273.) 

ACTIONS,  When  may  be  Treated  as  Ez  DeUeto  Though  Based 
on  Contracts.— An  allegation  by  the  plaintiff  of  contractual  rela- 
tions with  him  in  an  action  against  a  telegraph  corporation  for  the 
failure  to  correctly  transmit  a  message  does  not  necessarily  make  the 
action  one  upon  contract.  These  matters  may  properly  be  pleaded 
by  way  of  inducement  preliminary  to  the  allegation  of  facts  constitut- 
ing a  tort,  and  the  action  may,  therefore,  be  treated  as  ex  delicto 
rather  than  ex  contractu,     (p.   273.) 

DAMAGES*  Consequential  in  Actions  of  Tort.— One  who  com- 
mits a  trespass  or  other  wrongful  act  is  liable  for  all  the  direct  in- 
juries resulting  from  such  act.  although  such  injury  could  not  have 
been  contemplated  as  a  probable  result  of  the  act  done.  Hence,  in 
this  class  of  actions,  recovery  may  be  had  for  mental  suffering.  '  (p. 

DABiAGES— Mental  Suffering.— The  impossibility  of  providing 
any  exact  standard  or  measure  of  compensation  for  injured  feelings 
does  not  constitute  a  sufficient  reason  for  refusing  to  award  damages 
for  mental  anguish  resulting  from  the  incorrect  transmission  of  a  tele- 
gram,    (p.  275.) 

PLEADING,  Contributory  Negligence,  Failure  to  Negative 

A.  complaint  against  a  telegraph  corporation  to  recover  damages  for 
its  negligently  failing  to  transmit  a  message  correctly,  need  not  allege 
the  absence  of  contributory  negligence  on  the  part  of  the  plaintiff, 
where  the  statute  provides  that  such  a  corporation  is  liable  for  all 
mistakes  or  delays  in  transmitting  or  receiving  messa&res  over  its 
lines,  and  that  in  actions  to  recover  damages  thus  caused,  the  burden 
is  on  the  corporation  to  prove  that  the  mistake  or  delay  was  not 
due  to  its  negligence,     (p.  275.) 

Action  to  recover  damages  for  the  incorrect  transmission  of 
a  telegram  claimed  to  be  due  to  the  negligence  of  the  defendant 
corporation.  Verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 
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George  H.  Fearons,  Carr,  Hewitt,  Parker  &  Wright  and 
Carakadden  &  Bnrk,  for  the  appellant 

Courts  &  Tomlinaon  and  W.  E.  Blake,  for  the  appellee. 

^^  WEAVER,  J.  The  evidence  tends  to  establish  the  fol- 
lowing state  of  facts:  James  Henry  Cowan  died  in  Louisa 
county,  Iowa,  on  or  about  January  12,  1901.  Immediately 
upon  his  death,  his  widow,  the  plaintiff  herein,  prepared  to  take 
his  body  to  the  home  of  his  parents  and  other  family  relatives, 
near.  Seaton,  Illinois,  for  buriaL  To  apprise  these  friends  of 
the  decease  of  her  husband,  and  to  insure  their  meeting  her  at 
the  station  upon  her  arrival  with  the  body  and  accompanying 
her  to  the  family  home,  some  miles  in  the  country,  she  sent  a 
message  by  the  defendant  to  one  Bobert  Swearinger,  who  was 
an  acquaintance  of  the  family,  and  the  manager  of  a  telephone 
ezdiange  at  Seaton,  as  follows:  '^arry  dead.  Arrive  with 
corpse  at  6  A.  M.  Tell  Thomas.  [Signed]  Edith  Cowan.'' 
The  message  was  received  by  Swearinger  in  the  evening,  in  time 
to  have  notified  the  parties;  and  he  would  have  given  the  no- 
tice, and  plaintiff  would  have  been  met  at  the  station  and  cared 
for  as  expected  by  her  but  for  the  mistake  or  negligence  of  the 
telegraph  company.  As  delivered  by  the  telegraph  com- 
pany, the  message  was  signed,  '^dith  Erwin,''  and  Swear- 
inger, not  knowing  and  being  unable  to  learn  of  any  per- 
son of  that  name,  and  not  knowing  for  whom  the  message 
was  in  fact  intended,  did  nothing  with  it.  The  relatives  of  the 
deoeased,  having  received  no  notice  of  his  death  or  of  the  coming 
of  the  widow,  did  not  meet  her  at  the  station.  Arriving  there, 
and  finding  none  of  the  friends  in  waiting,  and  no  preparation 
made  for  the  conveyance  of  herself  and  the  body  of  her  husband 
to  their  destination  in  the  country,  plaintiff  was  much  dis- 
tressed in  mind,  end,  to  some  extent,  broken  down  in  bodily 
strength.  She  was  thereupon  taken  to  a  hotel  by  a  brother, 
who  accompanied  her,  and  placed  upon  a  couch,  where  she  re- 
mained three  or  four  hours,  until  her  friends  had  been  notified, 
and  arrived  with  conveyance  for  her  accommodation.  These 
allegations  are  not  in  serious  dispute,  and  upon  them  plaintiff 
seeks  to  recover  damages.  The  jury  returned  a  verdict  in  her 
favor  for  two  hundred  and  seventy-five  dollars,  and  from  the 
judgment  entered  thereon  defendant  appeals. 

••*  It  will  be  observed  that  the  basis  of  plaintiff's  daim  for 
damages  is  mental  anguish  and  suffering  resulting  to  her  from 
t^e  failure  of  defendant  to  properly  transmit  the  message  to 
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Swearisger.  That  such  damages  aie  recoverable  in  a  proper 
case  was  held  by  this  court  in  Mentzer  y.  Western  Union  Tel. 
Co.,  93  Iowa,  752,  57  Am.  St  Eep.  294,  62  N.  W.  1,  28  L.  R. 
A.  72,  and^  unless  we  abandon  that  precedent,  plaintiff's  rij^ 
of  action  must  be  conceded.  Anticipating  this  suggestion,  coun* 
sel  for  appellant  submit  an  able  and  elaborate  argument  in  sup- 
port of  their  contention  that  the  Mentzer  case  should  be  over- 
ruled. The  decision  of  that  case  was  reached  only  after  much 
deliberation  and  a  careful  review  of  the  authorities.  Most  of 
the  cases  now  so  exhaustively  marshaled  were  then  called  to 
our  attention,  and  their  bearing  and  value  duly  considered. 
We  are  still  satisfied  with  the  result  there  announced,  and  recog- 
nize its  authority  as  a  precedent  in  the  case  before  us.  The 
opinion  accompanying  that  decision  sets  forth  very  fully  the 
principles  upon  which  it  is  founded,  and  there  is  no  occasion 
for  their  restatement  at  this  time. 

We  are  reminded  by  counsel  that  Reese  v.  Western  Union 
TeL  Co.,  123  Ind.  294,  24  N.  E.  163,  7  L.  R.  A.  583,  cited  by 
us  in  support  of  our  decision  in  the  Mentzer  case,  has  since  been 
overruled  by  the  Indiana  court.  This  appears  to  be  the  case, 
but  we  must  be  permitted  to  say  that,  being  satisfied  with  the 
strength  of  the  reasoning  and  soundness  of  the  principles  an- 
nounced in  the  first  case,  we  are  not  disposed  to  concur  in  their 
recantation.  Uniformity  in  judicial  holdings  throughout  the 
various  jurisdictions  of  the  nation  is  much  to  be  desired,  and, 
where  it  prevails,  no  court  should  lightly  disregard  it,  or  intro- 
duce confusion  into  the  precedents.  But  where,  as  upon  the 
questions  raised  by  this  appeal,  there  is  an  irreconcilable  con- 
flict in  the  decisions,  and  respectable  courts  are  arrayed  upon 
either  side  of  the  controversy,  we  feel  at  liberty  to  adopt  the 
theory  which  seems  to  us  most  logical,  reasonable  and  just, 
without  special  reference  to  the  numerical  preponderance  of  the 
authorities.  As  suggested  in  the  Mentzer  case:  *'One  of  the 
crowning  glories  of  the  ^^^^  common  law  has  been  its  elasticity 

and  adaptability  to  new  conditions  and  new  states  of  fact 

Should  it  ever  fail  to  be  adjustable  to  the  new  conditions  which 
age  and  experience  bring,  then  its  usefulness  is  over,  and  a 
new  social  compact  must  be  entered  into.''  It  is  neverthele^s 
true  that  every  demonstration  of  this  elastic  quality  of  the 
common  law,  and  every  readjustment  made  necessary  by  chang- 
ing conditions,  has  been  accomplished  over  the  Insistent  prote:^t 
and  opposition  of  those  who  have  professed  to  find  in  it  a  subtle 
and  dangerous  attack  upon  fundamental  principles.    The  recog- 
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xdtion  of  the  right  of  a  party  tinder  certain  circnmstancee  to 
leoorer  Bubstantial  damages  for  physical  and  mental  suffering 
has  been  no  exception  to  this  mle^  and  even  yet  it  is  the  subject 
of  much  controversy.  Becovery  of  snch  damages  was  at  first 
songht  to  be  confined  to  cases  of  mental  suffering  arising  from 
physical  injury  wrongfully  or  negligently  inflicted.  So  strictly 
and  literally  has  this  rule  been  applied,  that  in  some  jurisdic- 
tions it  has  been  held  that  a  wrongful  act  producing  nervous 
shock  or  fright,  which  results  in  physical  prostration,  insanity, 
and  death,  affords  no  cause  of  action  against  the  wrongdoer: 
Mitchell  V.  Eochester  etc  R.  R.  Co.,  151  N.  Y.  107,  66  Am.  St 
Bq>.  604,  46  N.  E.  364,  34  L.  R.  A.  781;  Haile  v.  Texas  etc. 
By.  Co.,  60  Fed.  557,  9  C.  C.  A.  134,  23  L.  R.  A.  774;  Ewing 
v.  Pittsburgh  etc.  By.  Co.,  147  Pa.  St.  40,  30  Am.  St.  Bep.  709, 
23  AtL  340,  14  L.  B.  A«  666.  The  doctrine  thus  approved  is 
80  mamfestly  unjust,  and  so  out  of  harmony  with  the  general 
spirit  of  the  law,  that  many  courts  have  wholly  repudia/ted  it, 
while  still  others  have  limited  and  modified  it  by  important 
exceptions.  In  direct  opposition  to  the  cases  above  cited  as  to 
damages  arising  from  fright  or  nervous  shock  in  the  absence  of 
immediate  physical  injury,  we  may  note  Gulf  etc.  By.  Co.  v. 
Hayter,  93  Tex.  239,  77  Am.  St  Bep.  866,  64  S.  W.  944,  47 
L  R.  A.  325;  Puroell  ▼.  St.  Paul  etc.  By.  Co.,  48  Minn.  134, 
50  K  W.  1034,  16  L.  B,  A.  203;  Hill  v.  Kimball,  76  Tex.  210, 
13  S.  W.  69,  7  L.  B.  A.  618;  OUver  v.  La  Valle,  36  Wis.  596; 
Stntz  ▼.  Caiicago  etc  By.  Co.,  73  Wis.  147,  9  Am.  ^^  St.  Bep. 
769,  40  N.  W.  653;  Watkins  v.  KaoUn  Co.,  131  N.  C.  636,  42 
S.  R  983,  60  L.  B.  A.  617;  Watson  v.  Dilts,  116  lowa^  249,  93 
Am.  St  Bep.  239,  89  N.  W.  1068,  57  L.  B.  A.  669. 

Becovery  has  also  been  permitted  for  the  mental  suffering  of 
a  husband  on  account  of  the  illness  of  his  wife,  oocasioned  by 
the  negligent  act  of  a  railroad  company  in  causing  them  to 
alight  from  the  train  at  an  unreasonable  distance  from  the 
proper  station  (Brown  v.  Chicago  etc.  By.  Co.,  64  Wis.  342,  41 
Am.  Bep.  41,  11  N.  W.  356,  911) ;  also  for  mental  suffering 
oocasioned  by  the  malicious  prosecution  of  a  civil  action  (Cohn 
V.  Saidd,  71  K  H.  568,  53  AtL  800) ;  for  mental  and  bodily 
suffering  sustained  by  a  sick  person  while  awaiting  the  arrival 
of  a  physician,  whose  coming  had  been  delayed  by  failure  of  a 
telegraph  company  to  deliver  a  message  sent  him  (Western 
Union  Td.  Co.  v.  Church,  3  Neb.  (Unofficial)  22,  90  N.  W. 
878,  57  L.  B.  A.  905) ;  for  nervoua  shock  and  mental  distress  of 
•  woman  who  was  wrongfully  required  to  leave  the  train  upon 
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which  she  was  a  passenger^  though  no  physical  force  or  yiolence 
was  used  in  excluding  her  (Sloane  v.  Southern  Cal.  Ry.  Co.^ 
Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  A.  193) ;  for  humiliation 
by  wrongful  arrest  in  the  presence  of  family  and  friends  (Flam. 
V.  Lee,  116   Iowa,   289,  93    Am.  St  Rep.  242,  90    N.  W.  47; 
Shatto  Y.  Crocker,  87  CaL  629,  26  Pac  921) ;  and  for  injury 
to  feelings  of  one  whose  property  has  been  wrongfully  attached 
(City  Bank  v.  Jeffries,   73   Ala.   183).    Under  a   California 
statute,  permitting  the  father  to  maintain  an  action  for  the 
death  of  a  minor  child,  and  providing  that  such  damages  may 
be  given  as,  under  all  the  circumstances,  may  be  just,  it  is  held 
that  the  parent's  mental  anguish  may  be  considered  by  the  jury 
in  finding  its  verdict.     Practically  parallel  in  point  of  fact 
with  this  case  is  Western  Union  Tel.  Co.  v.  Giffen,  27  Tex.  Civ. 
App.  306,  65  S.  W.  661,  and  a  recovery  of  substantial  damages 
is  there  sustained.     For  further  leaflBrmation  of  the  same  prin- 
ciple, see  Bennett  v.  Western  Union  Tel.  Co.,  128  N.  C.  103, 
38  S.  E.  249 ;  Western  Union  Tel.  Co.  v.  Van  Cleave,  107  Ky. 
464,  92  Am.  St.  Rep.  366,  22  Ky.  Law  Rep.  63,  54  S.  W.  827; 
Western  Union  Tel.  Co.  v.  Fisher,  107  Ky.  413,  21  Ky,  Law  Rep. 
1293,  54  S.  W.  830;  Western  Union  Tel.  Co.  v.  Crocker,  135 
««*  Ala.  497,  33  South.  46,  59  L.  R.  A.  398.     Some  of  the  fore- 
going cases  go  much  further  than  is  necessary  for  ub  to  go  in 
disposing  of  this  appeal,  and  we  cite  them  not  as  adopting  all 
their  conclusions,  but  as  indicating  that  the  rule  asserted  by  the 
appellant  is  not  to  be  considered  as  of  universal  application. 

In  the  case  now  sought  to  be  overruled  we  call  attention  to 
the  proposition  (often  overlooked  in  discussing  this  much-vexed 
question)  that  in  an  action  sounding  in  tort,  the  rule  allowing 
recovery  for  mental  suflEering  is  much  more  liberal  than  in  ac- 
tions on  contract  Many  of  the  decisions  which  deny  the  sound- 
ness of  the  rule  adopted  in  the  Mentzer  case  expressly  plant 
their  finding  upon  the  principle  that  mental  suffering  cannot 
be  presumed  to  have  been  within  the  contemplation  of  the  parties 
to  the  contract  as  a  necessary  or  natural  result  of  its  breach. 
For  instance,  the  supreme  court  of  Minnesota,  in  an  action 
for  damages  on  account  of  nondelivery  of  a  telegram,  says:. 
"This  action  is  not  one  of  tort,  but  on  contract  ....  We  are 
therefore  left  to  determine  the  question  here  presented  accord- 
ing to  the  rules  of  common  law  applicable  to  damages  for  breach 
of  contract'':  Francis  v.  Western  Union  Tel.  Co.,  58  Minn. 
252,  49  Am.  St  Rep.  607,  59  N.  W.  1078,  25  L.  R.  A.  406.  If 
this  premise  be  admitted,  it  must  aleo  be  conceded  that  the  oon- 
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•elusion  announced  by  that  eminent  court  is  supported  by  many 
precedents.  We  cannot  agree,  however,  that,  in  a  case  of  thia 
land,  plaintiff  is  limited  to  his  damages  as  for  a  breach  of  con- 
tract True,  appellant's  undertaking  to  transmit  the  message  was 
a  contract  obligation;  but  negligence  in  the  performance  of  thab 
obligation,  by  which  injury  results  to  the  sender,  is  a  tort,  dam- 
ages  for  which  are  not  restricted  by  rules  applicable  to  ordinary 
actions  for  breach  of  contract  The  appellant  company  is  en- 
gaged in  a  public  employment,  and  is,  within  certain  limits,  t6 
be  considered  and  treated  as  a  common  carrier :  Qillis  v.  West- 
em  TJnion  Tel.  Co.,  61  Vt  461,  15  Am.  St.  Eep.  917,  17  Atl. 
736,  4  L.  R.  A.  611;  Parks  v.  Alta  California  Tel.  Co.,  13  CaL 
***  422,  73  Am.  Dec.  589.  As  such,  it  is  charged  with  a  com- 
mon-law duiy,  and  ''an  action  may  be  brought  in  tort,  although 
the  breach  of  duty  is  the  doing  or  not  doing  of  something  con- 
trary to  an  agreement  made  in  the  course  of  such  employment*' : 
Southern  Express  Co.  v.  McVeigh,  20  Gratt.  264.  ''A  breach 
of  duty  of  a  common  carrier  is  a  breach  of  the  law,  for  which 
an  action  lies,  and  which  wants  not  a  contract  to  support  it" : 
Bretherton  v.  Wood,  3  B.  &  B.  54,  6  Moore,  141,  9  Price,  408; 
Burkle  v.  Ells,  4  How.  Pr.  288;  McPeek  v.  Western  TJnion 
Tel.  Co.,  107  Iowa,  362,  70  Am.  St  Eep.  205,  78  N.  W.  63, 
43  L.  E.  A.  214.  This  principle  is  discussed  with  great  clear- 
ness and  thoroughness  in  Brown  y.  Chicago  etc.  Ey.  Co.,  54 
Wis.  342,  41  Am.  Eep.  41,  UN.  W.  356,  911,  where  it  is 
said  in  reference  to  the  facts  pleaded  as  constituting  action- 
able negligence :  ''All  these  matters  are  a  breach  of  contract  to 
carry  the  passenger  safely,  yet  the  carrier  is  held  liable  in  an 
action  for  tort  .  «  .  .  All  the  cases  hold  that  the  person  in- 
jured through  the  negligence  or  carelessness  of  the  carrier  may 
proceed  either  upon  contract,  alleging  the  negligent  acts  of  the 
defendant  as  a  breach  of  the  contract,  or  he  may  proceed  in 
tort»  making  the  negligence  of  the  company  the  ground  of  hia 
right  of  recovery." 

The  allegations  by  the  plaintiff  of  contractual  relatione  with 
the  defendant  does  not  necessarily  make  the  action  one  upon  con- 
tract, for  these  matters  are  often  properly  pleaded  by  way  of 
inducement  preliminary  to  an  allegation  of  facts  constituting 
A  tort  Nor  is  this  rule  peculiar  to  actions  against  carriers: 
Britt  ▼•  Pitts,  111  Ala.  401,  20  South.  484;  Pordyoe  v.  Nix,  58 
Ark.  136,  23  S.  W.  967;  Leeds  t.  Eichmond,  102  Ind.  372, 1  N. 
E.  711;  Carter  r.  Glaas,  44  Mich.  164,  38  Am.  Eep.  240,  6  N. 
W.  200;  Stanley  v.  Biicher,  78  Mo.  245;  Ashmore  v.  Pennsyl- 
wnia  Steam  Towing  Co.,  28  N.  J.  L.  180;  Dungan  r.  Bead, 
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167  Pa.  St  393,  31  AtL  639 ;  Harvey  v.  Skipwith,  16  Gratt.  393 ; 
Nekon  v.  Haxrington,  72  Wis.  691,  7  Am.  St  Sep.  900,  40  N. 
W.  228,  1  L.  B.  A.  719. 

If,  then,  we  may  treat  this  action  as  one  ex  delicto,  rather 
than  ex  oontractu,  it  becomes  important  to  note  tiie  enlarged 
^^^  scope  of  the  claim  for  recoverable  damages.  In  an  ac- 
tion upon  contract  it  is  usually  laid  down  that  no  damages 
I  can  be  recovered  save  those  which  may  reasonably  be  supposed 
to  have  been  contemplated  by  the  parties  as  the  probable  result 
of  a  breach  of  the  agreement,  and  this  is  the  principle  almost 
inrariably  appealed  to  or  relied  upon  by  the  courts  which  deny 
the  liability  of  telegraph  companies  for  damages  on  account  of 
mental  suffering.  Secovery  in  tort  is  not  thus  limited.  The 
rule  applicflhle  to  such  cases  is  that  ''a  party  who  commits  a 
trespass  or  other  wrongful  act  is  liable  for  all  the  direct  in- 
jury resulting  from  such  act,  although  such  resulting  injury 
could  not  have  been  contemplated  as  a  probable  result  of  the 
act  done**:  Brown  v.  Chicago  etc.  Ry.  Co.,  54  Wis.  342,  41  Am. 
Hep.  41, 11  N.  W.  356,  911;  Keenan  v.  Cananaugh,  44  Vt  268; 
MobalUc  etc.  Co.  v.  Fitchburg  R.  R.  Co.,  109  Mass.  277,  12  Am. 
Rep.  689;  Hill  ▼.  Winsor,  118  Mass.  251;  1  Sedgwick  on  Dam- 
ages, 130,  note;  Bowas  v. ^Pioneer  T.  L.,  2  Saw.  21,  Fed.  Cas. 
No.  1713.  Under  this  rule  it  has  often  been  held  that  damages 
for  mental  suffering  may  be  recovered,  and  such  allowance  has 
not  been  strictly  confined  to  wrongs  involving  bodily  injur}-. 
The  Minnesota  court,  which,  as  we  note  in  the  Francis  case, 
denies  the  right  of  such  recovery  against  a  telegraph  company 
on  the  theory  that  the  action  is  ex  contractu^  has  not  hesitated 
to  allow  damages  of  this  nature  in  certain  actions  in  tort :  Lar- 
son ▼.  Chase,  47  Minn.  307,  28  Am.  St  Rep.  370,  50  N.  W. 
238,  14  K  R.  A.  85.  In  the  cited  case,  plaintiff  alleged  the 
wrongful  dissection  by  the  defendant  of  the  dead  body  of  her 
husband,  and  asked  for  damages  on  account  of.  mented  suffer- 
ing alone.  The  court  after  noting  the  confusion  which  has 
arisen  in  the  cases  ''as  to  when,  if  ever,  mental  suffering,  as  a 
distinct  element  of  damages,  is  a  subject  for  compensation/^ 
says:  'TBut  where  the  wrongful  act  constitutes  an  infringe- 
ment on  a  legal  right,  mental  suffering  may  be  recovered  for, 
if  it  is  the  direct,  proximate,  and  natural  result  of  a  wrongful 
act  ....  That  mental  suffering  would  ordinarily  be  the  nat- 
ural and  proximate  result  of  knowledge  that  ^^'^  the  remains  of 
the  deceased  husband  had  been  mutilated  is  too  plain  to  admit  of 
argument    The  decisions  which  recognize  the  right  to  recover 
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damages  for  mental  pain  and  anxiety  caused  by  n^ligence  of  a 
telegraph  company  in  transmitting  mesaages  involving  matters 
of  life  and  death  need  no  better  justification  than  is  found  in 
the  principles  here  so  clearly  stated. 

The  thonght  urged  upon  our  attention^  that  claims  of  this 
nature  should  be  disallowed  because  of  the  impossibility  of  pro* 
Tiding  any  exact  standard  or  measure  of  compensation  of  in- 
jured feeUngs,  and  that  recognition  of  such  right  of  recovery 
will  be  followed  by  an  enormous  increase  of  litigation,  does  not 
impress  us  as  a  persuasive  consideration.  It  is  no  more  diffi- 
cult to  fix  a  compensation  for  mental  anguish  in  cases  like  the 
one  at  bar  than  in  cases  of  mental  suffering  arising  from  physical 
injury,  and  very  few  persons^  we  think,  will  be  found  ready  to 
say  the  latter,  when  wrongfully  occasioned,  should  not  afford 
a  ground  of.  recovery.  As  to  the  prospect  of  vastiy  increaaed 
litigation,  the  fears  expressed  by  the  appellant  find  little  foim- 
dation  in  the  judicial  history  of  the  state.  The  Mentzer  case 
was  decided  ten  years  ago,  and  the  present  is  the  first  oocasion 
we  have  had  in  that  decade  to  again  consider  the  precise  ques- 
tion there  presented.  This  showing  is  a  pretty  fair  indication 
that  Ihe  doctrine  there  affirmed  has  not  proved,  and  ia  not 
likely  to  prove,  the  opening  of  a  Pandora^s  box  of  evil  for  the 
vexation  or  destruction  of  legitimate  business. 

2.  It  is  finally  insisted  that  plaintiff^s  petition  does  not  state 
a  cause  of  action,  because,  while  it  alleges  the  negligence  of  de- 
fendant, it  does  not  allege  the  absence  of  contributory  negli- 
gence on  her  own  part.  We  think  the  rule  contended  for  is  not 
appUcaible  in  this  case.  Our  statute  provides  (Code,  section 
2164)  that  a  telegraph  company  is  liable  for  all  mistakes  or 
delays  in  transmitting  or  receiving  messages  over  its  lines,  and 
that,  in  actions  brought  to  recover  damages  thus  caused,  the 
burden  is  upon  the  company  to  prove  that  the  mistake  or  delay 
is  not  due  to  its  own  negligence.  **•  This,  we  think,  relieves 
the  plaintiff  from  the  necessity  of  alleging  that  she  did  not  con- 
tribute to  her  own  injury. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 


Mmtal  Anguish  as  an  element  of  damages  is  considered  in  the 
monographic  note  to  West  v.  Western  Union  Tel.  Co.,  7  Am.  St.  Bep. 
534-537.  And  damages  for  mental  pain  resulting  from  negligenee  in 
sending  a  telegram  is  considered  in  the  monographie  notes  to  Western 
Union  TeL  Co.  y.  Cooper,  10  Am.  St.  Bep.  788-790;  Western  Union 
TsL  Co.  y.  Lneky  <(6  Am.  St.  Bep.  873-875.    On  this  question  the  an- 
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thoritm  are  conflictinpr:  See  the  recent  cases  of  Western  Union  Tel. 
Co.  ▼.  Waller,  96  Tex.  589,  97  Am.  St.  Bep.  936,  74  S.  W.  751;  Gray  t. 
Telegraph  Co.,  108  Tenn.  39,  91  Am.  St.  Bep.  706,  64  S.  W.  1063,  56 
L.  B.  A.  301;  Connolly  v.  Western  Union  Tel.  Co.,  100  Va.  51,  40  B.  E. 
618,  56  L.  B.  A.  663,  93  Am.  St.  Bep.  919,  and  eases  cited  in  the  cross- 
reference  note  thereto.  Damages  for  fright  are  discussed  in  the 
monographic  note  to  Gulf  etc.  By.  Co.  y.  Hayter^  77  Am.  St.  Bepw 
862-865;  Sanderson  v.  Northern  Pac.  By.  Co.,  88  Minn.  162,  97  Am. 
8t.  Bep.  509,  92  N.  W.  542,  60  L.  B.  A.  403. 


COOLBY  V.  BARKER 
[122  Iowa,  440,  98  N.  W.  289.T 

JTJDOMENTS  of  Justices  of  the  Peace— Jorlsdlotloii  Based  on 
Forgery. — ^When  a  contract  as  sued  upon  contains  a  stipulation  mak- 
ing it  payable  at  a  specified  place,  which  stipulation,  if  genuine,  would 
give  the  justice  of  the  peace  at  that  place  jurisdiction,  and  it  is 
there  sued  upon  and  judgment  rendered  by  default,  such  judgment  is 
void  if  such  stipulation  was  in  fact  a  forgery,  being  added  to  the 
contract  after  its  execution  without  the  authority  of  the  maker,  (p. 
278.) 

JUDOMEKT,  Belief  from  in  Equity— Laches. — A  party  cannot 
be  denied  relief  from  a  void  judgment,  because  of  laches,  where  there 
has  been  no  attempt  to  enforce  it,  because,  until  then,  the  complainant 
had  no  occasion  to  act.     (p.  278.) 

JUDGMENT,  Belief  Against,  Though  It  is  Shown  that  the 
Defendant  was  not  Indebted. — In  a  suit  to  enjoin  the  enf oreement 
of  a  judgment  on  the  ground  that  it  is  void,  the  complainant  is  not 
required  to  show  that  he  is  not  indebted  on  the  cause  of  action  which 
was  the  basis  of  the  suit.     (p.  278.) 

Suit  to  enjoin  the  levy  of  an  execution  and  the  enforcement 
of  a  judgment  of  a  justice  of  the  peace  of  Pottawattamie  county 
rendered  against  a  nonresident  of  that  county.  FlaintifiE's  peti- 
tion was  dismissed  and  he  appealed. 

John  Lindt  and  Temple,  Hardinger  &  Temple,  for  the  ap- 
pellant. 

J.  B.  Sweet  and  Stone  &  Tingley,  for  the  appellees. 

**•  DEEMER,  C.  J.  PlaintiflE  ia  a  resident  of  Clarke  county, 
Iowa.  In  the  year  1898  he  gave  an  order  for  lightning-rods 
^^^  to  an  agent  of  Cole  Brothers,  a  copartnership  doing  busi- 
ness at  Council  Bluffs,  in  Pottawattamie  couniy.  The  rods 
were  erected,  and  plaintiflf  refusing  to  pay  therefor,  an  assignee 
of  the  contract  brought  action  for  the  contract  price  before  a 


Digitized  by  VjOOQ IC 


Jan.  1904.]  Cooley  v.  Babkeb.  277 

justice  of  the  peace  in  and  for  Pottawattamie  county^  and  exhib- 
ited an  instrument  which^  on  its  f  ace^  made  the  contract  price 
payable  at  Council  Bluffs,  Iowa.  A  notice  of  the  action,  reciting 
that  the  contract  was  by  its  terms  to  be  performed  at  Cotmcii 
Bluffs,  was  served  upon  plaintiff  in  Clarke  county,  Iowa;  and, 
as  he  failed  to  appear  before  the  justice  of  the  peace  on  return 
day,  a  judgment  was  rendered  against  him  for  the  contract 
price,  which  was  afterward  transcripted  to  the  district  court  of 
Pottawattamie  county.  Thereupon  an  executiC'U  issued,  which 
was  about  to  be  levied  upon  plaintiff's  property  in  Clarke  county, 
whereupon  this  action  was  commenced  in  Pottawattamie  county 
against  the  plaintiff  in  the  judgment  and  the  officer  having  the 
execution,  to  enjoin  the  levy  thereof  and  to  restrain  the  en- 
forcement of  the  judgment. 

Claim  is  made  that  the  justice  who  rendered  the  judgment 
was  without  jurisdiction,  for  the  reason  that  while  the  contract, 
as  presented  to  him,  was  made  payable  at  Council  Blufb,  yet 
this  provision  was  not  in  the  contract  when  he  signed  it,  and 
that  it  is  in  fact  a  forgery.  This  is  denied,  and  this  denial 
raises  an  issue  of  fact,  which  must  first  be  determined  before 
we  reach  the  legal  propositions  involved.  An  examination  of 
the  record  leads  us  to  the  conclusion  that  plaintiff's  contention 
as  to  the  facts  is  true,  and  that  the  instrument,  when  signed  by 
him,  did  not  contain  this  provision  for  payment  at  Council 
Bluffs.  It  was  this  provision  which,  under  our  statute,  gave  the 
justice  jurisdiction  of  the  case.  Without  it,  he  had  no  juris- 
diction  of  a  resident  of  another  county.  Even  if  the  defendant 
had  appeared,  this  would  not,  under  our  decisions,  have  given 
the  justice  jurisdiction.  But  as  he  did  not  appear,  but  made 
default,  that  question  is  out  of  the  case.  A  court  which  in  fact 
has  no  jurisdiction  cannot,  by  deciding  that  it  has,  confer  upon 
itself  the  right  *•■  to  adjudicate  a  controversy.  This  is  funda- 
mental doctrine,  although  there  are  exceptions  in  scmie  cases 
which  come  dangerously  near  overthrowing  the  rule.  With 
these  exceptions  we  have  nothing  to  do  in  this  case,  save  to  say 
that  they  do  not  apply. 

Appellees  contend  Uiat  the  justice  was  required  to  determine 
this  matter  before  rendering  judgment,  and  that  his  finding 
,  is  conclusive.  This  contention  has  support  in  a  few  jurisdic- 
tions, notably  in  New  York,  but  to  our  minds  is  unsound  in 
theory  and  vicious  in  its  application.  If  the  court  in  fact  has 
no  jurisdiction,  its  judgment  is  subject  to  attack  whenever  and 
wherever  the  question  arises,  and  it  is  pennissible  in  such 
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to  show  by  parol  evidence  that  the  facts  which  apparently  gave 
jurisdiction  were  untrue.  If  this  were  not  true^  one  might  be 
concluded  by  a  court  having  no  right  to  take  cognizance  of  the 
subject  matter.  In  Porter  v.  Welch,  117  Iowa,  144,  90  N.  W. 
^82,  we  held  that  a  justice  has  no  jurisdiction  over  a  resident 
of  another  county,  even  upon  appearalice  by  that  party,  and 
that  the  objection  of  want  of  power  or  right  in  such  cases  goes 
to  the  subject  matter,  rather  i^an  to  the  parties.  But  we  need 
not  go  that  far  here.  The  provision  for  performance  at  Coun- 
cil Bluffs  was  the  only  thing  that  gave  the  justice  jurisdiction, 
and,  if  there  was  no  such  provision  when  plaintiff  herein  signed 
the  contract,  th^  the  justice  had  no  right  to  consider  the  case. 
Plaintiff,  knowing  that  fact,  might  very  well  have  given  no 
attention  to  the  notice  which  was  served  upon  him,  for  he  knew 
that,  whatever  the  justice  might  do,  the  conclusion  would  not 
he  binding  upon  him :  Hamilton  v.  Millhouse,  46  Iowa,  74.  Of 
course,  if  the  justice  had  jurisdiction  and  the  right  to  decide, 
•and  plaintiff  herein  was  relying  simply  on  his  defense  of  altera- 
i;ion  of  the  instrument  to  defeat  recovery,  a  different  question 
would  be  presented.  In  such  a  case  he  should  have  made  his 
'defense  b^ore  the  justice,  and,  in  the  event  of  failure  to  do  so, 
^ould  be  concluded  by  the  judgment.  This  clearly  illustrates 
the  distinction  between  a  right  decision  and  the  right  to  dedde. 
Tn  one  case  the  judgment  is  conclusive,  and  in  ***  the  other 
it  is  not  This  feature  of  the  case  is  ruled  by  Gregory  t. 
HoweU,  118  Iowa,  26,  91  N.  W.  779. 

Appellees  also  contend  that  plaintiff  is  not  entitled  to  relief 
because  of  laches,  and  for  the  further  reason  that  he  does  not 
show  that  he  was  not  in  fact  indebted  to  the  plaintiff  in  the 
judgment.  There  is  no  foundation  either  in  fact  or  law  for  the 
first  proposition.  Plaintiff  had  no  occasion  to  act  until  some 
attempt  was  made  to  enforce  the  void  judgment.  When  that 
was  done,  he  brought  his  action.  It  was  timely,  and  defend- 
ants were  i^  no  manner  prejudiced  by  the  delay.  As  to  the 
second  point  the  cases  heretofore  decided  by  this  court  are 
against  appellees'  claim.  If  the  judgment  is  absolutely  void, 
as  this  one  was,  the  plaintiff  was  not  required  to  show  that  he 
was  not  indebted  on  the  cause  of  action  which  was  the  basis 
of  the  suit:  Arnold  v.  Hawley,  67  Iowa,  313,  25  N.  W.  259; 
Henkle  ▼.  Holmes,  97  Iowa,  695,  66  N.  W.  910;  Spencer  t. 
Bems,  114  Iowa,  26,  98  If.  W.  209,  and  cases  cited. 

We  do  not  set  out  the  evidence  on  which  we  rely  for  our 
eonclu6i(»i  on  the  issue  of  fact    Suffice  it  to  say  that  it  strongly 
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preponderates  in  favor  of  the  plaintifTs  contention,  and  is  snffi- 
cient,  we  think,  to  justify  the  relief  asked. 

The  case  will  be  reversed  and  remanded  to  the  lower  court 
for  a  decree  in  harmony  with  this  opinion. 


If  a  Judgment  is  void  for  want  of  jnrisdietion  over  the  parties, 
It  generally  may  be  yaoated  on  motion,  no  matter  what  length  of 
time  has  elapsed  einee  its  entry:  See  the  monographic  note  to  Forman 
▼•  Forman,  60  Am.  St.  Bep.  642,  660.  Consult,  also  Heppe  ▼.  Szcze- 
panski,  209  HI.  88,  70  N.  E.  737,  ante,  p.  221,  and  anthoriti««  cited 
in  the  cross-reference  note  thereto.  The  question  of  extrinsic  evi- 
dence for  and  against  jurisdictional  infirmities  in  such  cases  is  con- 
sidered at  pages  644-647  of  the  above  note. 


ENGBRETSON  v.  SEIBEBUNQ. 

[122  Iowa,  622,  98  N.  W.  819.] 

A0OOBD  AUB  satisfaction.  Payment  in  Part,  When 
tats  tod — ^The  acceptance  from  an  insolvent  debtor  of  part  pay- 
ment in  fnll  satisfaction  of  a  claim  is  founded  on  such  a  considera- 
tion that  the  entire  debt  is  discharged,    (p.  282w) 

Suit  to  enjoin  the  enforoement  of  an  execution  on  the 
ground  that  tiie  judgment  had  been  satisfied.  Judgment  for 
the  defendants^  and  the  plaintiff  appealed. 

E.  P.  JdlmeoTL,  for  the  appellant 

E.  W.  Cuttings  for  the  appellees. 

'^**  McCLAIN,  J.  It  appears  from  the  allegations  of  plain- 
tifiPs  petition^  which  are  in  accordance  with  the  evidence  intro- 
duced on  the  trials  that  J.  F.  Seiberling  &  Co.,  being  the 
owners  of  a  judgment  recovered  by  them  against  this  plaintiff 
for  two  hundred  and  fifty-six  dollars,  accepted  from  such  judg- 
ment debtor  the  sum  of  sixty-five  dollars  in  cash  and  his  prom- 
issory note  for  twenty-five  dollars,  in  full  satisfaction  of  said 
judgment  J.  P.  Seiberling  &  Co.  subsequently  assigned  the 
judgment  to  W.  H.  Carter,  who  caused  execution  to  issue  there- 
on. It  is  further  averred  and  proved  that  at  the  time  the  agree- 
ment was  made  to  accept  the  partial  payment  in  full  satisfaction 
Engbretson  was  insolvent  The  sole  question  for  our  consid- 
eration is  whether  the  acceptance  •*•  from  an  insolvent  debtor 
of  part  payment  in  full  satisfaction  of  a  claim  is  founded 
upon  sudi  consideration  that  the  entire  debt  is  thereby  dis- 
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charged.  The  general  rule  that  an  agreement  to  accept  part 
payment  in  full  satisfaction  is  invalid  for  want  of  considera- 
tion,  and  the  usual  exceptions  to  that  rule,  have  been  often  con- 
sidered by  this  court,  and  a  general  citation  of  authorities  on 
the  subject  is  unnecessary:  See  Marshall  v.  Bullard,  114  Iowa,. 
462,  87  N.  W.  427,  54  L.  B.  A.  862;  Lamed  v.  Dubuque,  86- 
Iowa,  166,  63  N.  W.  105;  Stroutenberg  v.  Huisman,  93  Iowa, 
213,  61  N.  W.  917;  Ruddleedin  v.  Smith,  36  Iowa,  669.  But 
in  none  of  these  cases,  nor  in  any  others  decided  in  this  state,, 
do  we  find  an  express  exception,  such  as  that  insisted  upon 
by  the  plaintiff  in  this  case.  We  do,  however,  find  suggestion* 
in  each  of  those  cases  indicating  the  existence  of  the  thought 
that  perhaps  such  an  exception  should  be  made  in  a  proper  case* 
In  MarshaU  v.  Bullard,  114  Iowa,  462,  87  N.  W.  427,  54  L.  IL 
A.  862,  it  is  said:  "If,  however,  such  an  agreement  is  supported 
by  any  new  consideration,  though  insignificant  or  technical 
merely,  if  valuable,  it  will  be  upheld.  Thus,  if  a  part  is  to 
be  and  is  paid  before  due,  or  at  a  place  other  than  that  at 
which  the  obligor  was  legally  required  to  pay,  or  a  payment  is 
made  in  property,  no  matter  what  its  value,  or  by  the  debtor 
in  composition  with  his  creditors  generally,  in  which  they  agree 
to  accept  less  than  their  demands,  the  consideration  is  held  to 
be  sufficient''  And  it  was  decided  in  that  case  that  if  the 
debtor,  having  no  other  way  of  obtaining  the  money  which  he 
was  to  pay  in  satisfaction  of  the  debt,  induced  another  to  pay 
it  for  him,  the  acceptance  of  a  less  sum  than  the  full  amount 
of  the  debt  thus  procured  to  be  paid  by  another  would  support 
an  agreement  to  discharge  the  entire  debt  In  Lamed  v. 
Dubuque,  86  Iowa,  166,  53  N.  W.  105,  the  court  adverted  to 
the  fact  that  the  defendant,  relying  on  part  payment  in  satis- 
faction of  the  entire  indebtedness,  might,  in  one  sense  at  least,, 
be  said  to  have  been  an  insolvent  debtor,  and  the  court  in  that 
case  says  that  an  agreement  to  accept  part  payment  in  full 
satisfaction  of  a  judgment,  if  fully  executed,  is  valid  as  a  dis- 
charge of  the  entire  judgment  And  in  Stroutenberg  v.  Huis- 
man, 93  Iowa,  213,  61  N.  W.  917,  it  is  said,  as  a  reason  for 
sustaining  the  full  release  ***  of  a  judgment  on  part  payment, 
that  *^the  settlement  avoided  litigation,  settled  the  dispute,  can- 
celed the  judgment,  and  secured  the  payment  of  seventy-five 
dollars  from  the  insolvent  debtor.**  In  Kuddleedin  v.  Smith, 
36  Iowa,  669,  this  language  is  used :  '^t  is  true  that  the  amount 
realized  by  the  judgment  plaintiffs  was  less  than  half  the 
amount  of  their  judgment,  but  the  defendant  therein  was  in-^ 
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solvent,  and  the  real  property  they  had  purchased  imder  their 
execution  Bale  was  subject  to  a  prior  enoumbrance.^' 

It  cannot  be  claimed  that  these  cases  are  by  any  means  con- 
clusiTe  upon  us  in  the  determination  of  the  question  now  for 
the  first  time  squarely  and  clearly  presented,  but  they  certainly 
indicate  a  predisposition  to  regard  the  insolvency  of  the  debtor 
as  a  matter  which  might  be  considered  in  determining  the  valid- 
ity of  an  agreement  to  accept  part  payment  in  full  discharge. 
There  is  some  support  for  such  a  proposition  in  the  decisions  of 
other  courts.  In  Curtiss  v.  Martin,  20  111.  557,  the  court,  after 
stating  the  general  rule,  says  (at  page  577) :  "But  if  a  smaller 
sum  be  taken  by  way  of  a  compromise  of  a  controverted  claim, 
or  from  a  debtor  in  failing  circumstances,  in  full  discharge  of 
the  debty  no  reason  is  perceived  why  it  should  not  be  binding 
on  the  parties.''  In  Dawson  v.  Beall,  68  Ga.  328,  it  is  held  that 
an  agreement  by  a  debtor  not  to  go  into  bankruptcy,  and  there- 
by be  discharged  from  the  payment  of  the  debt,  furnishes  a 
sufficient  consideration  to  support  a  contract  by  the  debtor  to 
take  less  than  the  full  amount  thereof,  and  substantially  the 
same  conclusion  is  reached  in  Hinckley  v.  Arey,  27  Me.  362. 
So,  in  Pettigrew  Machine  Co.  v.  Harmon,  46  Ark.  290,  it  was 
held  {hat  part  payment  by  an  assignee  for  the  benefit  of  cred- 
itorsy  accepted  in  full  satisfaction,  was  binding.  In  Rice  v. 
London  etc.  Mtg.  Co.,  70  Minn.  77,  72  N.  W.  826,  it  was  held 
that  acceptance  from  the  administrator  of  an  estate  of  part 
payment  in  full  satisfaction  of  a  claim  against  the  estate  was 
binding,  although  it  subsequently  appeared  that  the  estate  was 
not  insolvent  The  only  case  which  we  have  been  able  to  find 
to  the  contrary  is  that  *■*  of  Pearson  v.  Thomason,  15  Ala.  700, 
50  Am.  Dec.  159,  in  which  the  court  squarely  holds  that  the 
fact  of  the  debtor's  insolvency  can  have  no  influence  in  deter- 
mining whether  the  agreement  of  the  creditor  to  accept  a  less 
Bom  than  the  entire  debt  in  fxill  satisfaction  is  without  con- 
sideration ;  for  it  is  said,  whether  the  debtor  is  insolvent  or  not, 
the  obligation  to  pay  is  not  impaired,  and  the  moral  duty  to 
make  payment  remains  in  full  force.  In  view  of  the  fact  that, 
as  indicated  by  the  prior  decisions  on  the  question  in  this  state, 
the  role  that  an  agreement  to  accept  part  pa3rment  in  full 
satisfaction  is  without  consideration  is  purely  technical,  and 
subject  to  many  exceptions  which  the  courts  have  ingrafted  upon 
it  from  time  to  time  in  order  to  avoid  to  some  extent  the  injus- 
tice which  is  recognized  as  frequentiy  resulting  from  its  strict 
application,  we  are  led  to  adopt  as  valid  and  reasonable  the 
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exception  which  has  been  hinted  at  or  suggested^  rather  than 
authoritatively  announced,  in  the  cases  already  cited.  Our  con- 
clusion is,  therefore,  that  plaintijQf  in  this  case  had  a  good  de- 
fense to  the  enforcement  of  the  judgment  against  him,  and  that 
his  action  to  enjoin  the  further  enforcement  of  the  judgment 
should  not  have  been  dismissed  as  being  without  equity. 
Eeversed. 


The  Principal  Case  is  eited  and  considered  with  other  similar  de- 
cisions in  the  monographic  note  to  Harrison  y,  Henderson,  100  Am. 
St.  Bep.  390-45e. 


BAXTER  V.  PEITCHAED. 

[122  Iowa,  690,  98  N.  W.  372.] 

DEEDS,  Parol  Surrender  of  a  Bight  to  Bedeem  from  a  Deed 
Abflolnte  on  Its  Face. — ^When  a  deed  absolute  on  its  face  is  given 
with  a  parol  agreement  that  it  is  given  and  received  as  security  for 
a  debt,  the  grantor  may,  by  parol  agreement,  surrender  his  right  of 
redemption,  and  vest  complete  title  in  the  grantee,     (p.  283.) 

Suit  by  a  judgment  creditor  of  John  R.  Pritchard  to  have 
a  conveyance  made  by  him  to  William  C.  Pritchard  declared  a 
mortgage,  and  that  plaintiff  be  permitted  to  redeem  as  a  judg- 
ment creditor  of  the  grantor.  Judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 

Charles  S.  Macomber  and  William  C.  Miller,  for  the  appellant 

Prank  H.  Gains,  J.  C-  Walters,  and  Gains,  Kelby  &  Storey, 
for  the  appellees. 

»»o  SHEKWIN,  J.  At  the  time  this  conveyance  was  made 
the  land  was  encumbered  for  all  or  more  than  its  market  value. 
There  were  two  mortgages  on  the  land,  and  a  judgment  against 
John  R.  Pritchard  which  was  a  lien  thereon.  The  '•^  deed  to 
William  C.  Pritchard  was  in  fact  given  as  security  against  pos- 
sible future  liability  on  accoimt  of  the  grantor,  but  in  terms  it 
was  an  absolute  deed,  and  vested  in  the  grantee  the  legal  title 
to  the  land:  Richards  v.  Crawford,  50  Iowa,  496.  No  other 
writing  was  executed  by  them,  and  the  vendor's  right  of  redemp- 
tion, therefore,  rested  in  parol.  The  evidence  is  quite  conclu- 
sive that  afterward,  and  before  the  plaintiff  obtained  his  judg- 
ment against  John  R.  Pritchard,  the    latter    surrendered  to 
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William  C.  Pritchard  his  right  of  redemption  and  the  possession 
of  the  land  under  an  agreement  whereby  the  latter  assumed  the 
prior  enonmbrance  upon  the  land  and  relieved  the  former  from 
personal  liability  thereon.  This  surrender  was  in  parol,  it  is 
true,  but  it  has  repeatedly  been  held  in  this  state — ^and,  indeed, 
it  is  the  general  rule — ^that  it  may  be  so  made^  and  that,  when 
so  made,  the  title  of  the  grantee  becomes  absolute :  Haggerty  y. 
Brower,  105  Iowa,  396,  75  N.  W.  321;  Caruthers  t.  Hunt,  18 
Towa,  676;  Vennum  v.  Babcock,  13  Iowa,  194.  There  is  noth- 
ing in  the  claim  that  the  title  was  held  by  William  C.  Pritchard 
in  trust  for  other  creditors.  No  such  issue  was  made,  and  there 
is  no  evidence  tending  to  prove  it.  We  also  think  the  plea  of 
former  adjudication  good,  but  we  need  not  discuss  it,  inasmuch 
as  we  shall  affirm  the  case  on  its  merits. 
The  judgment  is  affirmed. 

Where  an  Absolute  Deed  Ib  giyen  as  seenrity  for  an  indebtedness,  a 
bona  fide  agreement  may  be  made  between  the  mortgagor  and  mort- 
gagee for  the  extinguishment  of  the  equity  of  redemption,  and  the 
vesting  of  the  entire  title  in  the  latter,  but  sueh  an  agreement  will 
never  be  sustained  unless  the  transaction  is  fair  and  unaccompanied 
by  oppression,  fraud  or  undue  influence:  Cassem  y.  Heutis,  201  IlL 
208,  94  Am.  St.  Bep.  160,  66  N.  E.  283.  See,  however,  the  mono- 
graphic note  to  Bradbury  v.  Davenport,  55  Am.  St.  Bep.  102,  108,  on 
contracts  to  waive  <»  release  the  equity  of  redemption* 


SATLOB  T.  PABSONS. 

[122  Iowa,  679,  98  N.  W.  500.] 

in50UOENOE,  Oontribntoxy  in  Attempting  a  Sescue.— One 
who  seeks  to  rescue  another  from  imminent  danger,  thereby  imperil- 
ing his  own  life,  is  not  necessarily  guilty  of  contributory  negligence. 
He  who  springs  to  the  rescue  of  another,  encountering  great  danger 
to  himself,  is  not  to  be  denounced  as  negligent,  but  the  propriety  of 
his  conduct  is  to  be  left  to  the  judgment  of  the  jury.     (p.  284.) 

NEGIJaEKCE,  Becovory  for  Injuries  Suffered  in  Attempttng 
»  Bescne. — An  employ^  who,  in  attempting  to  rescue  one  of  his  em* 
ployers  from  immediate  danger,  is  himself  injured,  cannot  recover 
from  his  employers  or  the  one  rescued,  unless  it  appears  that  he  or 
they  were  guilty  of  some  negligence  toward  such  rescuer,     (p.  287.) 

KEGUGENOE  in  Placing  One's  Self  in  PerU  Beeolting  in  In- 
Jury  to  tlia  Bescuer. — One  who  places  himself  in  peril  is  not  guilty 
of  negligence  toward  another  which  entitles  the  latter  to  recover 
for  injury  suffered  in  attempting  to  rescue  the  former  from  his  periL 
(pp.  2S7,  288.) 
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Action  against  0.  W.  Parsons  and  Parsons,  Bich  &  Co. 
to  recover  for  personal  injuries  sustained  by  the  plaintiff.  The 
trial  court  directed  a  verdict  for  the  defendants,  and  the  plain- 
tiff appealed. 

E.  J.  Salmon,  N.  T.  Guernsey  and  draham  &  Morgan,  for 
the  appellant 

W.  0.  McElroy  and  C.  0.  McLain,  for  the  appellees. 

*^  LADD,  J.  The  plaintiff  had  been  employed  by  Parsons, 
Hich  &  Ck>.  as  a  blacksmith.  That  firm  had  concluded  to  en- 
large its  factory,  and  on  the  eleventh  day  of  November,  1898, 
directed  plaintiff,  with  others,  to  assist  in  removing  a  one- 
story  addition  thereto.  This  addition  was  about  twenty-four 
feet  square,  with  brick  walls  running  against,  not  into,  the 
main  building.  After  the  roof  had  been  removed  they  pro- 
ceeded to  take  down  the  north  and  east  walls.  The  south 
wall  was  to  be  extended  as  a  part  of  a  larger  building.  Af- 
ter a  portion  of  the  east  wall  had  been  removed,  the  other 
employes  went  to  work  elsewhere,  but  plaintiff  continued  un- 
til the  brick  had  been  taken  away  within  a  few  feet  of  the 
ground.  He  then  took  out  a  window  frame,  and  in  return- 
ing ®^  through  a  doorway  in  the  east  wall  after  setting  it 
aside,  noticed  that  Parsons,  who  had  been  overseeing  the  work, 
and  also  working  with  the  men,  bent  over  next  to  the  north  wall 
undermining  it  at  the  bottom  with  a  five-foot  iron  bar.  He 
was  but  twelve  or  fourteen  feet  distant,  and  the  wall  appeared 
to  be  toppling  over  toward  him.  Believing  Parsons  to  be 
in  imminent  danger,  plaintiff  seized  a  piece  of  scantling  two 
inches  by  four  or  six  inches  and  about  seven  feet  long,  rushed 
over  and  threw  it  against  the  wall  about  two  feet  from  the 
top,  and  over  a  window,  to  prevent  the  wall  from  falling. 
Parsons  immediately  rose  up  and  withdrew  without  serious 
injury.  But  the  brick  against  which  plaintiff's  prop  bad 
been  placed  gave  way,  letting  plaintiff  forward,  and  he  was 
caught  by  the  falling  wall,  and  his  leg  so  crushed  that  am- 
putation was  necessary.  The  wall  was  then  about  ten  feet 
high  at  one  end  and  eight  feet  at  the  other,  with  an  aperture 
for  a  window  about  two  and  one-half  feet  wide  and  five  feet 
high.  Parsons  was  about  three  or  four  feet  west  of  this  win- 
dow. Subsequently,  in  expressing  his  sympathy  with  plain- 
tiff, he  said  to  him  that  but  for  his  coming  as  he  did,  he 
(Parsons)  might  have  been    crushed    and  killed.    Upon   the 
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conclusion  of  the  evidence  in  behalf  of  plaintiff  tending  to  es- 
tablish facts  as  stated,  the  jury,  on  motion,  was  directed  to  re- 
turn a  verdict  for  the  defendants. 

1.  A  person  who  seeks  to  rescue  another  from  imminent  dan- 
ger, thereby  imperiling  his  own  life,  is  not  necessarily  guilty  of 
contributory  negligence.  "The  law  has  so  high  a  regard  for 
human  life  that -it  will  not  impute  negligence  in  an  effort  to 
preserve  it,  unless  made  under  such  circumstances  as  to  con- 
stitute rashness  in  the  judgment  of  prudent  persons":  Eckert 
V.  Long  Island  E.  B.  Co.,  43  N.  Y.  602,  3  Am.  Eep.  721.  In 
Cottrill  V.  Chicago  etc.  By.  Co.,  47  Wis.  634,  32  Am.  Eep.  796, 
3  N.  W.  376,  an  engineer  had  continued  at  his  post  in  order 
to  save  life,  and  the  court,  in  reversing  the  finding  of  a  jury  that 
he  was  negligent  in  not  jumping  from  the  engine,  said:  "Ac- 
cording to  the  common  appreciation  of  human  conduct  and 
character,  this  evidence  *®^  presents  an  example  of  heroic 
bravery  and  fidelity  of  duty  at  the  post  of  danger  most  praise- 
worthy and  commendable,  and  an  occurrence  worthy  of  lasting 
record  in  the  book  of  heroic  deeds.  .  •  •  •  To  hold  as  a  matter 
of  law  in  this  case  that  the  deceased  was  guilty  of  want  of  ordi- 
nary care  and  prudence,  as  the  engineer  in  charge  of  the  loco- 
motive and  train,  in  not  jumping  off  at  this  crisis  and  aban- 
doning his  engine,  from  the  mere  apprehension  of  uncertain 
danger,  would  make  a  legal  precedent  very  dangerous  to  the 
railway  service  in  life  and  property,  and  by  which  it  would 
be  exceedingly  diflBcult,  if  not  impossible,  to  distinguish  the 
cases  and  the  circumstances  in  which  it  would  or  would  not 
be  the  duty  of  an  engineer  to  jump  off  and  desert  his  engine, 
or  to  determine  in  point  of  time  when  he  should  do  so,  and 
the  necessity  or  prudence  for  him  to  do  so":  See,  also.  Cen- 
tral By.  Co.  V.  Crosby,  74  Qa.  737,  58  Am.  Eep.  463.  Cases 
involving  the  rescue  of  adults  as  well  as  infants  from  immi- 
nent danger  are  numerous,  and  the  principle  seems  to  be  well 
established  that  he  who  springs  to  the  rescue  of  another,  en- 
countering great  danger  to  himself,  is  not  to  be  denounced 
as  negligent,  but  that  the  propriety  of  his  conduct  is  to  be 
left  to  the  judgment  of  the  jury:  Pennsylvania  Co.  v.  Lang- 
cndorf,  48  Ohio  St  316,  29  Am.  St  Eep.  553,  28  N.  B.  172, 
13  L.  E.  A.  190 ;  Linnehan  v.  Sampson,  126  Mass.  506,  30  Am. 
Eep.  692;  Becker  v.  Louisville  etc.  By.  Co.,  110  Ky.  474,  96 
Am.  St.  Eep.  469,  22  Ky.  Law  Eep.  1893,  61  S.  W.  997,  53  L. 
E.  A.  267;  Maryland  Steel  Co.  v.  Mamey,  88  Md.  482,  71  Am. 
St.  Eep.  441,  42  Ail.  60,  42  L.  B.  A.  842;  Thompson's  Corn- 
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mentaries    on  Negligeace^  sec.  198.    See    Liming   y.  Illinois 
Cent  B.  Co.,  81  Iowa,  246,  47  N.  W.  66. 

2.  But  negligence  on  the  part  of  the  defendant  either  toward 
the  person  rescued  or  the  party  making  the  rescue  after  the 
attempt  has  been  begun  is  essential  to  a  recovery  in  all  cases. 
This  was  illustrated  in  Evansville  etc.  B.  B.  Co.  y.  Hiatt^  17 
Ind.  102,  where  a  son  undertook  to  rescue  his  father  from  in 
front  of  a  moving  train  on  a  bridge,  and  recovery  was  denied 
for  that  the  ^^  employes  of  the  railroad  company  did  not 
observe  either  in  time  to  avoid  a  collision.  In  Donahoe  v.  Wa- 
bash etc.  By.  Co.,  83  Mo.  560,  53  Am.  Bep.  594,  the  court,  in 
considering  the  liability  of  the  company  for  injury  to  a  mother 
in  attempting  to  rescue  her  child,  perspicuously  states  the  prin- 
ciples governing  cases  of  this  character:  ''It  is  to  be  observed 
that  only  when  the  railroad,  by  its  own  negligence,  created  the 
danger,  or  through  its  negligence  is  about  to  strike  a  person  in 
danger,  that  a  third  person  can  voluntarily  expose  himself  to 
danger  in  an  effort  to  rescue  such  person,  and  recover  for  an 
injury  he  may  sustain  in  that  attempt.  For  instance,  a  man 
is  lying  on  the  track  of  a  railroad,  intoxicated  or  asleep,  but 
in  such  a  position  that  he  cannot  be  seen  by  the  men  manag- 
ing an  approaching  train,  and  they  had  no  warning  of  his 
situation,  and  another,  seeing  his  danger,  should  go  upon  the 
track  to  save  his  life  and  be  injured  by  the  train,  he  could 
not  recover  unless  the  trainmen  were  guilty  of  negligence 
with  respect  to  the  rescuer,  occurring  after  the  beginning  of 
his  attempt.  If  the  railroad  company  is  not  chargeable  with 
negligence  with  respect  to  the  person  in  danger,  the  case  of 
the  person  who  attempted  to  rescue  him  and  was  injured 
must  be  determined  with  reference  to  the  negligence  of  the 
company  in  its  conduct  toward  him  and  his  making  the  at- 
tempt. In  other  words,  the  negligence  of  the  company  as  to 
the  person  in  danger  is  imputed  to  the  company  with  respect 
to  him  who  attempts  the  rescue,  and,  if  not  guilty  of  neg- 
ligence as  to  such  person,  then  it  is  only  liable  for  negligence 
occurring  with  regard  to  the  rescuer  after  his  efforts  to  res- 
cue the  person  had  commenced**:  See,  also,  Gramlich  v. 
Wurst,  86  Pa.  St.  74,  27  Am.  Bep.  684.  It  is  not  pretended 
that  plaintiff  was  not  assigned  a  safe  place  to  do  his  work, 
nor  is  it  claimed  there  was  any  want  of  care  with  respect  to 
him  after  he  began  his  efforts  to  sustain  the  wall  with  the 
stick.  But  was  there  any  negligence  on  the  part  of  defend- 
ants toward  Parsons,  the  person  rescued?    The  law  of  negli- 
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gence  is  based  on  the  relatiye  rights  and  duties  of  one  per- 
son toward  another.  Says  Judge  Thompson^  in  his  Com- 
mentaries ^^  on  the  Law  of  Negligence,  section  3 :  '^An  essen- 
tial ingredient  of  any  conception  of  the  law  of  negligence  is 
that  it  involves  the  violation  of  a  legal  duty  which  one  person 
owes  another — ^the  duty  to  take  care  for  the  safety  or  prop- 
erty of  the  other;  and  the  converse  proposition  is  that,  where 
there  is  no  legal  duty  to  exercise  care,  there  can  ]i)e  no  action- 
able negligence.  Therefore,  it  is  reasoned  that  a  plaintiff 
who  grounds  his  actions  upon  the  negligence  of  the  defend- 
ant must  show  not  only  that  the  conduct  of  the  defendant 
was  ni^gent,  but  also  that  it  was  a  violation  of  some  duty 
the  defendant  owed  to  him.''  These  principles  are  of  imi- 
versal  recognition  in  text-books  and  decisions. 

Undoubtedly  Parsons  owed  the  moral  duty  of  protecting 
bis  own  person  from  harm.  But  the  love  of  life  is  regarded 
as  a  sufficient  inducement  to  self-preservation,  all  that  is 
deemed  eesential  for  the  government  of  persons  in  matters 
affecting  themselves  alone.  Where  no  one  else  is  concerned, 
the  individual  may  incur  dangers  and  risks  as  he  may  choose, 
and  in  doing  so  he  violates  no  legal  duty.  He  cannot  be 
guilty  legally,  though  he  may  be  morally,  of  neglecting  him- 
self. It  matters  not  whether  he  (Parsons)  was  vice-prin- 
cipal or  fellow-servant,  as  he  voluntarily  undertook  on  his 
own  motion  to  undermine  the  wall.  This  endangered  no 
one's  life  but  his  own.  If  he  was  in  peril,  it  was  because  he 
placed  himself  there.  There  was  no  negligence  on  the  part 
of  either  defendant  as  to  him,  and  for  this  reason  there  could 
have  been  none  as  to  his  rescuer.  To  illustrate:  suppose  a 
person  with  intent  to  suicide  should  jump  into  the  river,  and 
another,  seeing  his  peri},  but  without  knowledge  of  his  intent, 
should  leap  in  after  him  and  in  attempting  to  save  him  be 
injured.  Would  anyone  contend  that  the  latter  could  recover 
the  damages  resulting  from  the  former  or  his  administrator? 
Certainly  not,  and  for  the  reason  that  negligence  could  not 
be  imputed  to  the  suicide.  His  was  the  dereliction  of  a  moral, 
not  a  legal,  duty  to  himself;  for  to  take  one's  own  life,  though 
a  crime  at  the  common  law,  is  not  so  declared  by  our  code. 
It  may  be  said,  however,  that  Parsons  ought,  •**  in  placing 
himself  in  peril,  to  have  anticipated  that  someone  would, 
upon  discovering  his  danger,  undertake  to  shield  him  from 
harm.  But  this  was  a  contingency  which,  as  it  seems  to  us, 
would  not  be  likely  to  be  contemplated.    In  the  first  place^ 
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there  is  nothing  in  tlie  record  to  indicate  that  Parsons^  iu 
the  exercise  of  ordinary  care^  could  not  have  undermined 
the  wall  with  safety  to  himself.  That  he  so  intended  must 
be  presumed,  for  the  presumption  in  favor  of  prudence  is 
always  to  be  indulged  until  the  contrary  appears.  If,  then^ 
he  might  have  performed  the  work  with  safety  to  himself, 
neither  he  nor  the  company  is  chargeable  with  negligence  for 
not  anticipating  that  he  would  do  it  otherwise,  and  tiiat,  if 
he  so  did,  somebody  would  attempt  to  rescue  him.  Nor  is 
the  probability  of  receiving  such  assistance  a  matter  which  a 
person  of  ordinary  diligence,  in  undertaking  a  perilous  en- 
terprise, would  be  likely  to  take  into  consideration.  Men  do 
not  expose  their  lives  to  danger  with  the  idea  that  others  will 
protect  them  from  harm  by  risking  their  own  lives.  Though 
history  teems  with  accounte  of  heroic  conduct  and  self-sacri- 
fice, deeds  of  this  kind  have  not  become  so  common  that  they 
are  to  be  anticipated  as  likely  to  occur  whenever  opportun- 
ity is  afforded.  The  instincts  of  self-preservation  still  bo 
dominate  human  conduct  that  acts  like  that  under  consider- 
ation, in  which  life  itself  was  risked  for  the  protection  of 
another,  are  of  such  rare  occurrence  as  always  to  command 
the  special  attention  and  admiration  of  the  entire  community, 
and  by  the  common  voice  of  mankind  those  who  do  them 
are  singled  out  as  worthy  of  enrollment  on  the  scroll  of  heroes. 
Because  of  their  infrequency,  however,  it  cannot  be  said  they 
should  enter  into  the  calculations  of  men  as  at  all  likely  in 
the  ordinary  transactions  of  life.  As  they  spring  from  mag- 
nanimity, magnanimity  must  be  relied  upon  in  cases  like  this 
for  reparation. 
Affirmed* 


The  C<mditUm8  Veoessary  to  Entitle  One  to  Recover  for  injuries 
suffered  in  rescnin^  another  from  danger  are:  That  the  peril  of  th« 
person  whose  rescue  is  sought  shaU  be  dne  to  the  negligenee  of  the 
defendant,  and  that  the  rescue  shall  not  be  attempted  in  such  a  man- 
ner, or  under  such  circumstances,  as  to  constitute  recklessness.  When 
these  two  conditions  are  present,  a  recovery  can  be  had:  Pittsburs^ 
etc.  By.  Co.  ▼.  Lynch,  69  Ohio  St.  123,  63  L.  ad.  504,  68  N.  E.  703,  100 
Am«  St.  Bep.  658,  and  cases  cited  in  the  cross-referenea  note  thereto. 
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HOPE  V.  SHOCKLEY. 
[122  Iowa,  720,  98  N.  W.  573.] 

INBEPENDENT  OONTBA0TOB»  LUbUity  of  Land  Ownor  for 
2T0g]lgeiio6  of. — ^If  the  owner  of  property  employs  another  to  build 
«  honee  thereon,  and  the  latter  causes  sand  to  be  hauled  and  piled 
«p  in  the  street  in  front  of  the  premises,  and  negligently  leaves 
the  pile  of  sand  unmarked  by  danger  signals  of  any  kind,  whereby 
Another  driving  along  the  street,  at  night,  in  a  buggy,  is  overturned 
-mnd  injured,  the  land  owner  is  not  liable,  because  the  negligence  ia 
not  that  of  a  servant,  but    of  an  independent  contractor,     (p.  293.) 

APPEAIa  AMD  EBBOBw— TtaA  Fallma  to  Perfect  aa  Appeal  at 
tlie  Toxm  specified  in  the  notice  does  not  entitle  the  respondent  to 
«  dismissal,  nor  prevent  the  notice  from  being  operative  to  give 
the  appellate  court  jurisdiction,     (pp.  295,  296t.) 

Action  to  recover  for  personal  injuries.  Verdict  and  judg- 
ment  for  the  plaintiff;  the  defendant  appealed. 

James  A.  Merritt  and  J.  K.  Macomber,  for  the  appellant 

Caxr,  Hewitt,  Parker  &  Wright,  for  the  appellee. 

^2*  McCLAIN,  J.  The  defendant^  Mrs.  Shockley,  procured 
ft  building  permit  from  the  proper  ciiy  authorities  for  the  erec- 
tion of  a  dwelling-house  on  her  lot  abutting  upon  a  paved  street, 
and  then  made  a  written  contract  with  one  Wjmbum  to  con-' 
struct  such  house,  the  contractor  to  furnish  all  the  labor  and 
material,  except  Iwick,  which  was  to  be  furnished  by  defendant. 
In  the  course  of  the  work,  Wynbum  caused  sand  to  be  hauled 
and  piled  up  in  the  street  in  front  of  defendant's  lot,  the  place 
for  depositing  it  being  selected  with  the  approval  of  defendant's 
husband.  This  pile  of  sand  being  left  unguarded  and  unmarked 
by  danger  signals  of  any  kind,  the  plaintiff,  driving  along  the 
street  at  night  in  a  buggy  with  his  wife,  drove  upon  it  and  the 
buggy  was  overturned,  and  plaintiff's  wife  was  thrown  out  and 
injured.  Wynbum  and  two  others  were  made  codefendants 
with  Mrs.  Shockley,  but  the  action  was  dismissed  or  abated  with 
reference  to  the  two  other  defendants,  and  verdict  and  judgment 
for  four  thousand  seven  hundred  dollars  were  returned  and  en- 
tered against  Mrs.  Shockley  and  Wynbum.  As  Wynbum  does 
not  appeal^  the  case  will  be  treated  as  one  against  Mrs.  Shook* 
ley  alone. 

The  sole  question  necessary  to  consider  is  whether,  under 
the  facts,  as  to  which  there  is  practically  no  dispute,  defend- 
ant ia  liable  for  what  may  be  conceded  to  have  been  the  neg* 
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ligence  of  Wynbum  in  allowing  the  pile  of  sand  to  remain  in 
the  street  unguarded,  and  in  such  condition  that  plaintiff,  in 
the  exercise  of  reasonable  care,  drove  his  buggy  upon  and  over 
it,  and  the  injury  complained  of  resulted  proximately  therefrom. 
It  is  clearly  established  by  the  evidence  that  Wynburn  was  an 
independent  contractor,  and  it  ie  unnecessary  to  cite  authorities 
to  the  general  proposition  that  one  '^^^  who  employs  another  to 
do  a  piece  of  work  according  to  the  methods  to  be  adopted  by 
the  latter,  and  without  reservation  of  control  on  the  part  of 
the  employer,  except  as  to  the  result  of  the  work  done,  is  not 
liable  for  injuries  suffered  by  a  third  person  by  reason  of  the 
negligence  of  the  contractor  in  carrying  on  the  work.  There 
are  qualifications  of  the  rule  thus  broadly  stated,  which  need 
not  be  here  discussed.  This  case  does  not  fall  within  any  such 
qualifications  or  exceptions,  unless  it  be  some  exception  or  quali- 
fication predicated  upon  the  fact  that  defendant  was  the  owner 
of  the  premises  on  which  the  improvement  was  being  made,  and 
allowed  a  dangerous  obstruction,  created  through  the  con- 
tractor's negligence,  to  exist  in  the  street  in  front  of  such  prem- 
ised 

Such  a  state  of  facts  was  held  in  Bush  v.  Steinman,  1  Bos. 
&  P.  404,  to  render  the  owner  of  the  premises  liable,  and  if 
the  doctrine  there  announced  has  been  adhered  to  in  subse- 
quent decisions,  and  remains  a  correct  exposition  of  the  law, 
tiien  the  judgment  against  the  defendant  is  well  founded.  As 
the  case  cited  is  typical,  it  will  facilitate  the  discussion  to  quote 
the  statement  of  facts  from  the  report:  *^The  defendant,  hav- 
ing purchased  a  house  by  the  roadside  (but  which  he  had  never 
occupied),  contracted  with  a  surveyor  to  put  it  in  repair  for 
a  stipulated  sum;  a  carpenter,  having  the  contract  under  the 
surveyor  to  do  the  whole  business,  employed  a  bricklayer  under 
him;  and  he,  again,  contracted  for  a  quantity  of  lime  with  a 
lime  burner,  by  whose  servant  the  lime  in  question  was  laid  in 
the  road/'  Under  this  state  of  facts,  the  lord  chief  justice  of 
the  English  court  of  common  pleas,  before  whom  the  case  was 
tried,  was  of  opinion  that  the  defendant  was  not  answerable  for 
the  injury  sustained  toy  the  plaintiflf  by  reason  of  the  lime  being 
piled  in  the  highway.  But  to  get  the  case  before  the  full  bench, 
a  verdict  was  taken  for  the  plaintiff,  with  leave  to  defendant 
to  move  for  a  nonsuit.  After  full  consideration,  the  court 
agreed  that  the  action  could  be  maintained,  although  the  chief 
justice  still  entertained  doubts  as  to  the  precise  principle  on 
irhich  the  verdict  should  be  sustained.    The  rule  adopted  by 
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the  court  is  ^**  most  clearly  stated  by  Booke^  J.,  who  says :  ''He 
who  has  work  going  on  for  his  benefit  and  on  his  own  premises 
must  be  civilly  answerable  for  the  acts  of  those  whom  he  employs. 
▲ocording  to  the  principle  of  the  case  in  2  Lev.  (Michal  y.  Ales- 
tree),  it  shall  be  intended  by  the  court  that  he  has  a  control 
over  all  those  persons  who  work  on  his  premises,  and  he  shall 
not  be  allowed  to  discharge  himself  from  that  intendment  of 
law  by  any  act  or  contract  of  his  own.  He  ought  to  reserve 
such  control,  and,  if  he  deprive  himself  of  it,  the  law  will  not 
permit  him  to  take  advantage  of  that  circumstance  in  order  to 

screen  himself  from  an  action The  person  from  whom 

the  whole  authority  is  originally  derived  is  the  person  who 
ought  to  be  answerable,  and  great  inconvenience  would  follow 
if  it  wero  otherwise.''  It  will  be  noticed  that  the  learned  judge 
rendering  the  opinion  substantially  ignores  the  distinction  be- 
tween the  case  of  master  and  servant  and  one  of  independent 
contractor.  But  in  view  of  the  full  recognition  which  the  doc- 
trine of  independent  contractor  has  received  in  the  modem  cases, 
the  conclusion  of  the  court  in  Bush  v.  Steinman,  1  Bos.  ft  P. 
404,  is  to  be  supported,  if  at  all,  as  establishing  an  exception 
to  the  effect  that  the  owner  of  fixed  properly  owes  a  duty  to  make 
the  premises  safe,  regardless  of  wheQier  the  unsafe  condition 
complained  of  results  from  the  negligence  of  himself  or  his 
servants,  or  f|t>m  the  negligence  of  an  independent  contractor 
and  his  servants.  But,  as  appUed  to  a  case  of  a  dangerous: 
imisance  in  the  highway  in  front  of  the  owner's  premises,  noi 
caused  by  the  act  of  the  owner,  nor  of  persons  for  whose  acts- 
he  is  responsible  as  master  or  employer,  this  doctrine  has  nob 
been  accepted  by  the  authorities.  The  courts  of  England  have 
expressly  refused  to  follow  the  case  of  Bush  v.  Steinman,  1 
Boe.  ft  P.  404,  and  it  has  been  distinctly  and  unanimously  di»» 
claimed  as  authority  in  this  country:  Hilliard  y.  Bichardson,  3 
Gray,  349,  63  Am.  Dec.  743;  Boswell  v.  Laird,  8  Cal.  469,  494, 
68  Am.  Dec  345;  King  v.  New  York  Cent  etc.  By.  Co.,  66  N. 
Y.  181,  23  Am.  Bep.  37.  As  is  said  in  Hilliard  v.  Bichardson, 
just  cited:  '^ush  v.  Steinman  is  no  longer  law  in  England. 
If  ever  a  case  can  ''^^  be  said  to  have  been  overruled,  indirectly 
and  directly,  by  reasoning  and  by  authority,  this  hae  been.  No 
one  can  have  examined  the  case  witiiout  feeling  the  difiSculty  of 
the  dear-headed  judge.  Chief  Justice  Eyro,  of  knowing  on  what 
ground  its  decision  was  put  It  could  not  stand  on  the  re* 
lation  of  master  and  servant  That  relation  did  not  exist.  It 
ooold  not  stand  upon  the  ground  of  defendant  having  created 
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or  Buffered  a  nuisance  upon  his  own  land^  to  the  injury  of  hig 
neighbor's  property.  The  lime  was  on  the  highway.  There  is 
no  rule  to  include  it  but  the  indefinitely  broad  and  loose  one  that 
a  person  shall  be  answerable  for  any  injury  which  arises  in 
carrying  into  execution  that  which  he  has  employed  another  to 
do — a  rule  which  ought  to  have  been^  and  was,  expressly  repudi- 
ated.'* 

The  contention  of  counsel  for  the  appellee  seems  to  be  this : 
Defendant  should  have  known  that  the  carrying  on  of  the  work 
by  the  contractor  would  involve  the  deposit  of  sand  in  the 
street,  and,  while  this  would  not  necessarily  and  of  itself  con- 
stitute a  nuisance,  it  might  become  a  nuisance  by  reason  of 
iailure  to  properly  guard  it  or  warn  against  it,  and  the  defend- 
:ant  should  have  taken  pains  to  see  that  the  contractor  took 
proper  precautions.  But  such  an  argument,  if  acceded  to,  would 
require  conclusionfl  which  are  wholly  untenable.  The  defend- 
ant must  have  known  that  it  would  be  necessary  for  the  con- 
tractor to  drive  his  wagona  along  the  street  in  front  of  de- 
fendant's premises,  and  thereby,  to  some  extent,  obstruct  the 
use  of  the  street  while  they  were  being  unloaded.  And  yet 
•could  it  be  claimed  that  the  negligence  of  the  contractor  in  so 
^driving  his  wagons  or  managing  them  ss  to  injure  persons  using 
the  street  would  render  the  defendant  liable?  The  street  waa 
a  public  highway,  and  the  contractor  used  the  street  in  carrying 
out  his  contract  subject  to  the  same  limitations  as  those  imposed 
upon  others  in  the  use  of  a  public  highway.  But  it  was  not  the 
concern  of  the  defendant  how  the  contractor  used  the  street, 
nor  did  defendant  have  any  control  over  the  use  which  the  con- 
tractor should  make  of  the  street  He  might,  perhaps,  have 
gotten  permission  to  '^^  use  the  adjoining  lot  for  the  purpose  of 
piling  his  material  thereon,  or  he  might  have  mixed  his  sand 
and  lime  at  another  place,  and  transported  the  mortar  to  de- 
fendant's premises  as  it  was  needed,  or  he  might  have  carried 
out  his  contract  in  any  other  manner  which  seemed  to  him 
feasible  and  proper.  It  was  not  incumbent  on  the  defendant 
to  stipulate  how  he  should  do  his  work.  The  real  negligence 
complained  of  was  the  failure  to  put  out  barriers  or  warning 
lights,  and  this  was  not  an  act  as  to  which  the  defendant  had 
any  responsibility,  or  over  which  defendant  had  any  control. 
Even  if  defendant's  husband  acted  as  her  agent  in  approving  the 
placing  of  the  sand  in  the  street,  his  assent  did  not  render  her 
liable,  for  the  placing  of  the  sand  in  the  street  was  not  a  wrong 
in  itself:  Callanan  v.  Oilman,  107  N.  Y.  360,  1  Am.  St  Eep. 
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831,  14  N.  E.  264.  Such  an  act  may  be  entirely  proper,  and 
does  not  neeeBsarily  give  rise  to  a  nuisance.  The  wrong  was 
in  leaving  the  pile  of  sand  in  the  street  at  night  without  bar* 
xicade  or  danger  signals,  so  as  to  imperil  the  safety  of  those 
using  the  street  in  the  usual  way.  For  this  neither  defendant 
nor  her  husband  was  responsible. 

The  conclusion  which  we  reach — ^that  defendant  was  not 
chargeable  with  the  consequences  of  the  contractor's  negli- 
gence— is  supported  by  the  great  weight  of  authority.  For 
instance,  in  Wright  v.  Big  Sapids  Door  etc.  Mfg.  Co.,  124  Mich. 
91,  82  N.  W.  829,  50  L.  B.  A.  495,  it  was  held  that  a  property 
owner  was  not  liable  for  the  act  of  an  independent  contractor 
in  negligently  piling  lumber  near  the  owner's  premises.  In 
Sanford  v.  Pawtucket  Street  B.  Co.,  19  B.  T.  637,  35  AtL  67, 
33  L.  B.  A.  564,  it  was  held  that  the  defendant,  a  street-car 
company,  was  not  liable  for  negligence  of  an  independent  con- 
tractor in  stretching  a  rope  or  wire  across  a  public  street  in  the 
construction  of  the  road.  In  Leavitt  v.  Bangor  etc.  By.  Co., 
89  M&  509,  36  AtL  998,  36  L.  B.  A.  382,  it  was  held  that  the 
defendant  company  was  not  liable  for  damages  by  fire  com- 
municated from  the  cooking-car  used  by  an  independent  con- 
tractor engaged  in  cutting  wood  for  the  company,  although  the 
car  '^^^  stood  on  the  company's  track.  In  Berg  v.  Parsons,  156 
N.  Y.  109,  66  Am.  St  Bep.  542,  50  N.  E.  957,  41  L.  R  A.  891, 
it  was  held  that  the  negligence  of  a  contractor  in  blasting  rock 
on  defendant's  premises,  causing  damages  to  a  building  upon 
the  adjoining  lot,  did  not  make  the  defendant  responsible.  In 
Smith  V.  Benick,  81  Md.  610,  41  Atl.  56,  42  L.  E.  A.  277,  it 
was  held  that  the  proprietor  of  a  public  resort  employing  an 
independent  contractor  to  make  a  balloon  ascension  to  attract 
visitors,  was  not  liable  for  injury  to  a  visitor  by  a  pole  which 
fell  because  of  the  negligence  of  the  contractor  in  endeavoring 
to  raise  the  pole  for  use  in  inflating  his  balloon.  In  Louthan 
V.  Hewes,  138  Cal.  116,  70  Pac.  1065,  it  was  held  that  the 
owner  of  a  public  building  was  not  liable  for  the  negligence 
of  a  contractor  in  putting  a  stairway  into  such  temporary  con- 
dition that  it  was  dangerous  to  persons  using  it.  In  City  of 
Eichmond  v.  Sitterding  (Va.),  43  S.  E.  562,  it  was  held  that 
the  owner  of  premises  was  not  liable  for  injuries  resulting  from 
the  negligence  of  an  independent  contractor  in  placing  a 
plank  in  the  street  in  front  of  the  premises  so  as  to  create  an 
unlawful  obstruction.  In  Emmerson  v.  Fay,  94  Va.  60,  26 
S.  R  386,  it  was  held  that  the  owner  of  a  building  was  not 
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liable  for  the  negligence  of  the  servant  of  an  independent 
contractor  at  work  on  the  building  in  dropping  an  iron  ball 
from  the  roof  to  the  street  below.  Similarly,  in  Hexamer  ▼. 
Webb,  101  N.  Y.  377,  64  Am.  Rep.  703,  4  N.  B.  755,  it  was 
held  that  the  owner  of  a  building  was  not  liable  for  the  negli- 
gence of  a  contractor  in  allowing  a  plank  to  fall  from  the  cor- 
nice of  the  building^  which  was  in  process  of  erection,  to  the 
sidewalk  below.  In  Frassi  v.  McDonald,  122  Cal.  400,  55 
Pac.  139,  772,  it  was  held  that  the  owner  of  a  building  in  pro- 
cess of  erection,  intrusting  to  an  independent  cont^^tor  the 
work  of  laying  pipes  in  the  street,  connecting  with  the  building, 
was  not  liable  for  the  negligence  of  the  contractor  in  tearing  up 
the  sidewalk  in  the  prosecution  of  his  work,  and  leaving  it  in 
such  condition  as  to  be  dangerous  to  persons  passing  by.  In 
^^^  Harrison  v.  ColUns,  86  Pa.  St.  153,  27  Am.  Rep.  699,  it 
was  held  that  the  owner  of  premises  was  liot  liable  for  an  injury 
resulting  from  the  negligence  of  an  independent  contractor 
in  leaving  open  for  a  short  time  a  coal-hole  in  the  sidewalk 
in  front  of  the  premises.  And  in  Hilliard  v.  Richardson, 
3  Gray,  349,  63  Am.  Dec.  743,  which  has  already  been  cited, 
it  was  held  that  the  owner  of  land,  employing  a  carpenter  as 
an  independent  contractor  to  alter  and  repair  a  building  and 
furnish  the  materials  for  the  purpose,  was  not  liable  for  dam- 
ages resulting  to  a  third  person  from  boards  deposited  in  the 
highway  in  front  of  the  land  by  a  teamster  in  the  employ  of 
the  contractor.  Other  illustrations  are  furnished  by  cases  which 
are  cited  in  1  Thompson's  Commentaries  on  the  Law  of  Neg- 
ligence, section  620  et  seq.  The  conclusions  which  we  reach 
are  in  harmony  with  the  doctrine  as  announced  by  this  author. 
This  court  has  recognized  the  same  principle  in  Brown  v.  Mo- 
Leish,  71  Iowa,  381,  32  N.  W.  385,  in  which  the  court  reverses 
on  account  of  an  instruction  extending  the  rule  of  respondeat 
superior  to  the  act  of  a  servant  or  employ^  when  the  master  or 
employer,  by  the  terms  of  the  employment,  has  no  authority  to 
control  and  direct  the  manner  of  the  execution  of  the  work; 
and  the  court  says  that  if  the  employer  has  no  control  over 
the  workmen,  or  the  manner  of  doing  the  work,  he  is  not  li- 
able for  their  negligence — such  as  the  throwing  of  earth  from 
a  ditch  onto  a  public  street,  or  the  leaving  of  an  imfinished 
ditch  open  during  the  night. 

In  tiie  view  which  we  take  of  the  case  before  us,  the 
authorities  relied  on  by  appellee  are  not  in  point.  They  aie 
caaes  where  a  person  is  charged  with  maintaining  premises 
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in  a  8afe  candition  for  otbers — fts^  for  instance^  where  the 
owner  of  a  building  is  required  to  have  his  premises  safe^  or 
a  city,  having  control  of  its  streets,  is  required  to  maintain 
them  in  a  safe  condition  for  the  use  of  tiie  public.  If  the 
thing  contracted  to  be  done  involves,  as  a  direct  consequence, 
a  danger  which  the  owner  of  the  premises  or  the  city  is  bound 
to  avoid  or  to  provide  against,  then  the  delegation  of  the  work 
to  an  independent  contractor  will  not  relieve  from  liability 
'^^  for  consequences  proximately  resulting  from  negligence  in 
doing  the  thing  thus  contracted  to  be  done.  As  furnishing 
illustrations  of  this  rule  of  liability,  which  is  wholly  distinct 
from  the  rule  as  to  the  negligence  of  an  independent  contrac- 
tor in  carrying  on  the  work  contracted  for,  see  Bailroad  Go.  y. 
Morey,  47  Ohio  St  207,  24- N.  B.  269,  7  L.  R.  A.  701;  Wood- 
man v.  Metropolitan  By.  Co.,  149  Mass.  336,  14  Am.  St.  Bep. 
427,  21  N.  E.  482,  4  L.  B.  A.  213;  Colgrove  v.  Smith,  102  Cal. 
220,  86  Pac.  411,  27  L.  B.  A.  590;  Wiggin  v.  St.  Louis,  135 
Mo.  558,  37  S.  W.  528;  Chicago  v.  Bobbins,  2  Black  (U.  S.), 
418, 17  L.  ed.  298;  Storrs  v.  Utica,  17  N.  Y.  104,  72  Am.  Dec. 
437.  The  cases  of  Van  Winter  v.  Henry  Co.,  61  Iowa,  685,  17 
N.  W.  94,  and  Wood  v.  Independent  Dist.,  44  Iowa,  27,  illus- 
trate this  distinction  and  it  is  clearly  pointed  out  in  Bobbins 
V.  Chicago,  4  Wall.  657,  18  L.  ed.  427,  in  which  this  language 
is  used :  ''Where  the  obstruction  or  defect  caused  or  created  in 
the  street  is  purely  collateral  to  the  work  contracted  to  be  done, 
and  is  entirely  the  result  of  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  employer  is  not  liable.  But 
where  the  obstruction  or  defect  which  occasioned  the  injury  re- 
sults directly  from  the  acts  which  the  contractor  agrees  and  is 
authorized  to  do,  the  person  who  employs  the  contractor  and 
authorizes  him  to  do  those  acts,  is  equally  liable  to  the  injured 
party.'*  And  see  Palmer  v.  City  of  Lincoln,  5  Neb.  136,  25 
Am.  Bep.  470,  where  the  same  distinction  is  made. 

The  trial  court  therefore  erred  in  submitting  the  case  to 
the  jury  on  the  theory  that  the  defendant  was  liable  for  the 
negligence  of  Wynbum  in  not  sufficiently  protecting  the  pub- 
lic, including  the  plaintiff  and  his  wife^  from  the  danger  in- 
cident to  putting  tiie  pile  of  sand  in  the  street  in  front  of  de- 
fendant's premises,  and  leaving  it  unguarded. 

Counsel  for  appellee  urge  the  insufficiency  of  the  notice  of 
appeal,  on  the  ground  that  no  appeal  was  perfected  at  the 
term  of  the  supreme  court  to  which,  by  the  terms  of  the  notice, 
ibe  api>eal  was  taken.    But  we  have  never  held  that  failura 
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to  get  the  case  into  '"^  the  supreme  court  for  the  term  speci- 
fied in  the  notice  was  a  ground  for  dismissal,  or  that  the  notice 
became  inoperative  to  give  this  court  jurisdiction  on  that  ac* 
count.  Objection  is  also  made  to  the  form  of  the  notice,  but 
ire  find  that,  as  set  out  in  appellant's  abstract,  it  is  8u£Bcient. 
Eeversed. 

Bishop,  J.,  takes  no  part 


//  an  Independent  Oontraetw  leaves  a  street  in  a  dangerous  and 
unguarded  condition,  the  property  owner  is  liable  for  injuries  sus- 
tained by  third  persons:  MeC^irrier  v.  Hollister,  15  8.  t)i^  366,  91 
Am.  St.  Rep.  695,  89  N.  W.  862;  Drake  ▼.  Seattle,  30  Wash.  81,  94 
Am.  St.  Bep.  944,  70  Pac.  231;  monographic  note  to  Covington  etc. 
Bridge  Co.  t.  Steinbroek,  76  Am.  St.  Bep.  406.  But  see  Richmond  t» 
Sitterding^  101  Ya.  854,  99  Am.  St.  Bep.  879,  43  &  £.  562. 


BEOWN  V.  TAMA  COUNTY. 

[122  Iowa,  745,  98  N.  W.  562.] 

FUBIJO  OFFICER — ^Payment  of  Salary  to  a  De  Facto  Oi&cer 
aa  a  Defense  to  an  Action  by  an  Officer  De  Jure. — ^If  the  salary  is 
paid  to  an  of^cer  de  facto  during  his  incumbency  in  the  office,  but 
while  an  action  contesting  his  right  is  pending,  which  finally  ter- 
minates in  an  action  declaring  another  to  be,  and  to  have  been,  en- 
titled to  the  office,  the  latter  cannot  recover  such  salary  from  th» 
county  so  paying  it.     (p.  304.) 

Caldwell  ft  Walters,  for  the  appellant 

B.  P.  Kepler  and  C.  B.  Bradshaw,  for  the  appellee. 

''^  WEAVEB,  J.  The  petition  alleges  that,  at  the  general 
election  for  the  year  1899,  plaintiflE  and  one  De  Long  were 
opposing  candidates  for  the  oflBce  of  superintendent  of  schools- 
for  Tama  county;  that  the  board  of  canvassers  declared  plain- 
tiff elected  by  a  majority  of  three  votes,  and  that  thereupon 
De  Long  instituted  a  contest  as  provided  by  law,  which  con^ 
test  was  still  pending  and  undetermined  on  January  1,  1900^ 
on  which  day  "plaintiff  had  a  bond  prepared  and  took  the 
oath  of  oflBce,  but  because  of  the  pendency  of  said  contest  did 
not  file  said  bond  until  April  12,  1900.*'  On  January  2^ 
1900,  the  court  of  contest  decided  that  De  Long  had  received 
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A  majority  of  the  yotes  and  was  duly  elected.  From  this  de- 
cision plaintiff  appealed  to  the  district  oourt,  where  the  find- 
ing in  favor  of  De  Long  was  afiirmed,  but  on  further  appeal 
to  this  court  the  finding  of  the  district  court  and  court 
of  contest  was  reversed.  On  being  remanded  to  the  district 
court  the  case  was  again  tried^  and  final  judgment  entered  in 
plaintifPs  favor  on  June  21^  1901.  Three  days  thereafter  plain- 
ti£Ps  bond  was  approved  by  the  board  of  supervisors,  and  he  en- 
tered upon  the  duties  of  the  office.  Plaintiff  alleges  that  from 
the  beginning  of  his  term — January  1,  1901 — he  was  at  all 
times  ready  and  able  and  willing  to  take  possession  of  the  office 
and  discharge  its  duties,  and  was  prevented  from  so  doing  by 
the  contest  aforesaid.  He  further  avers  that  during  this  in- 
terval De  Long  was  actually  engaged  in  the  performance  of  said 
duties  an  aggregate  of  four  hundred  and  sixty-three  days,  dur- 
ing all  of  which  time  plaintiff  wae  entitled  to  the  fees,  salaries, 
and  emoluments  of  said  office,  and  would  himself  have  per- 
formed the  labors  and  duties  thereof  had  he  not  been  pre- 
vented by  the  wrongful  contest  above  mentioned.  He  there- 
fore demands  judgment  against  the  county  for  the  per  diem 
^^^  compensation  provided  by  law  on  the  basis  of  the  number 
of  days'  services  performed  by  De  Long  during  the  term  for 
which  plaintiff  was  elected.  Attached  to  the  petition  is  a  copy 
of  plaintiff's  bill  or  claim,  as  presented  by  him  to  the  board  of 
supervisors  before  the  institution  of  this  action.  It  sets  out  an 
itemized  statement  of  the  time  during  which  De  Long  is  alleged 
to  have  been  engaged  in  performing  the  duties  of  superintend- 
ent of  schools  after  plaintiff  became  entitled  to  the  office,  and  is 
verified  by  an  affidavit  as  follows : 

"The  above  and  foregoing  bill  shows  the  number  of  days 
in  which  one  C.  A.  De  Long  was  actually  engaged  in  the  per- 
formance of  the  duties  of  county  superintendent  of  schools  of 
Tama  county,  Iowa,  as  a  de  facto  officer  from  January  1, 
1900,  until  June  24,  1901,  and  is  the  actual  statement  of  the 
fees,  salary,  and  emoluments  of  said  office  for  that  period; 
that  during  said  period  this  claimant,  D.  E.  Brown,  was  en- 
titled to  said  office  and  was  the  de  jure  officer,  but  was  wrong- 
fully excluded  from  said  office  by  the  said  C.  A.  De  Long  by 
means  of  a  contest  wrongfully  instituted  by  the  said  C.  A. 
De  Long,  and  carried  on  in  the  courts  until  said  contest  was 
finally  determined  on  the  21st  of  June,  1901.  All  of  which 
was  and  is  well  known  to  the  members  of  this  honorable  board 
«f  supervisors  both  severally  and  collectively. 
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Tama  county.) 

''I,  D.  £.  Brown^  on  oath  do  say  that  the  above  account  ia  just 
and  true  and  the  service  rendered  as  herein  set  forth^  and  that 
the  same  has  not  been  paid,  or  any  part  thereof,  to  said  D.  K 
Brown,  D.  E.  BROWN/' 

To  this  pleading  the  defendant  interposed  a  demurrer  sub- 
stantially as  follows:  1.  It  shows  that  plaintiff  did  not  qualify 
or  become  entitled  to  the  office  until  June  24,  1901;  2.  It 
shows  that,  during  all  the  time  for  which  plaintiff  demands  pay, 
De  Long  was  the  actual  incumbent  of  the  office,  and  performed 
all  its  duties,,  and  plaintiff  performed  no  official  service  what- 
ever; 3.  While  it  shows  that  plaintiff  received  a  majority  of  the 
votes  and  was  given  a  certificate  of  election  by  the  board  of  can- 
vassers, it  does  not  show  a  sufficient  '^*®  or  legal  excuse  for  his 
failure  to  qualify  and  take  possession  of  the  office  and  perform 
its  duties;  and  4.  It  states  no  fact  showing  that  plaintiff  was 
wrongfully  excluded  from  the  office,  or  prevented  from  per- 
forming tiie  duties  thereof. 

This  demurrer  was  sustained  by  the  trial  court,  and  plaintiff, 
electing  to  stand  upon  his  petition  without  amendment^  judg- 
ment was  entered  against  him  for  costs,  and  he  appeals. 

To  better  define  the  issue  of  law  thus  presented,  the  parties 
stipulate  that  the  defendant  county  had  paid  De  Long  the  full 
per  diem  compensation  allowed  by  law  to  superintendents  of 
schools  for  each  and  every  day  of  service  rendered  by  him  in 
said  office  during  the  period  between  January  1,  1900^  and 
June  24,  1901,  and  that  such  payments  were  made  by  order 
of  the  defendant  board  of  supervisors  with  full  knowledge  on 
their  part  of  the  pendency  of  the  contest  on  appeal.  It  is  also 
agreed  that  the  demurrer  be  considered  and  disposed  of  as  if 
the  stipulated  facts  were  set  out  in  the  petition. 

1.  County  superintendents  of  schools  are  regularly  elected 
each  odd-numbered  year,  and  are  entitled  to  hold  office  for 
two  years :  Code,  sec.  1072.  The  term  of  office  regularly  begins 
upon  the  first  Monday  in  January  after  an  election  is  had : 
Code,  sec.  1060.  Each  superintendent  is  required  to  give  an 
official  bond  in  a  sum  to  be  fixed  by  the  board  of  supervisors. 
Except  when  prevented  by  sickness  or  inclemency  of  weather, 
he  is  required  to  qualify  before  noon  of  the  first  Monday  in 
January  after  his  election  by  taking  the  prescribed  oath  of  office 
and  giving  the  required  bond :  Code,  sec.  1177.    It  is  made  a 
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misdemeanor,  for  any  officer  who  is  required  to  give  bond  to  act 
in  such  official  capacity  without  having  first  given  such  bond: 
Code,  sec.  1197.  The  right  to  hold  a  county  office  to  which 
a  person  has  been  declared  elected  may  be  contested  before  a 
tribunal  duly  organized  for  that  purpose:  Code,  tit  6,  c  7. 
From  the  decision  of  this  tribunal  an  appeal  may  be  taken, 
but,  if  the  party  appealing  is  already  in  ^^  possession  of  the 
office,  the  appeal  will  not  prevent  his  ouster  under  the  judgment 
appealed  from,  unless  he  gives  bond,  in  at  least  double  the 
probable  compensation  of  the  office  for  six  months,  conditioned 
that  he  will  prosecute  his  appeal  without  delay,  and  if  the  judg- 
ment appealed  from  be  affirmed  he  will  pay  over  to  the  success- 
ful party  all  compensation  received  by  him  while  in  possession 
of  said  office  after  said  judgment  was  rendered :  Code,  sec.  1222. 
The  foregoing  constitutes  all  the  statutory  provisions  which 
need  be  looked  to  in  determining  the  legal  relations  of  plain- 
tiff and  contestant,  in  respect  to  the  office,  pending  the  litiga- 
tion between  them.  We  have  cited  them,  not  because  they  af- 
ford any  specific  remedy  for  the  wrongs  of  which  plaintiff  com- 
plains, but  to  make  clear  that  this  state  has  no  statute  which 
prevents  due  consideration  by  us  of  the  rules  and  principles 
which  have  been  recognized  in  this  class  of  cases  by  courts  of 
other  jurisdictions. 

2.  With  the  admitted  facts  and  the  statutory  provisions 
applicable  thereto  thus  before  us,  the  central  question  to  be 
considered  may  be  stated  as  follows:  Where,  during  the  incum- 
bency of  a  county  officer  de  facto  under  color  of  title,  the 
county  pays  him  the  salary  provided  by  law,  can  the  officer  de 
jure,  after  obtaining  possession  of  the  office  under  final  judg- 
ment of  ouster,  maintain  an  action  against  the  county  for 
payment  to  himself  of  the  salary  for  the  same  period?  The 
decision  of  the  courts  upon  this  and  cognate  questions  have 
developed  a  marked  lack  of  harmony,  and  have  been  said  by 
Mr.  Freeman  to  be  '^incapable  of  reconciliation.'^  The  same 
distinguished  annotator,  while  expressing  his  own  dissent  from 
the  rule,  says :  '?f ,  during  the  incumbency  of  an  officer  de  facto, 
and  before  any  judgment  of  ouster  has  been  rendered  against 
him,  the  city  or  county  of  which  he  is  such  an  officer  de  facto 
pays  him  the  salary  of  thei  office,  a  very  decided  preponderance 
of  aufhoritiee  sustains  tiie  position  that  by  means  of  such  pay* 
ments  the  ri^t  of  the  officer  de  jure  to  collect  his  salary  from 
such  city  or  county  is  lost*' :  See  note  to  Andrews  v.  Portland, 
10  Am.  St  Bep.  280,  '^^  which  cites  Auditors  v.  Benoit,  20 
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Mich.  176,  4  Am.  Eep.  382;  State  v.  Clark,  52  Mo.  508;  Smith 
▼.  Mayor,  37  N.  Y.  618;  Westberg  v.  City  of  Kansas,  64  Mo. 
493;  McVeany  v.  Mayor,  80  N.  Y.  186,  36  Am.  Eep.  600;  Dolan 
V.  Mayor,  68  N.  Y.  274,  23  Am.  Eep.  168;  Steubenville  v.  Culp, 
38  Ohio  St.  23,  43  Am.  Eep.  417;  Shamion  v.  Portsmouth,  64 
N.  H.  183;  Commissioners  v.  Anderson,  20  Kan.  298,  27  Am. 
Eep.  171.  The  only  cases  noted  by  Mr.  Freeman  as  sustaining 
the  opposing  view  are  Andrews  v.  Portland,  10  Am.  St.  Eep. 
280,  note;  Memphis  v.  Woodward,  12  Heisk.  499,  27  Am.  Eep. 
750;  Savage  v.  Pickard,  14  Lea,  46;  People  v.  Smyth,  28  Cal. 
21;  Carroll  v.  Siebenthaler,  37  Cal.  193. 

It  is  to  be  said  of  several,  if  not  all,  of  the  cases  last  cited, 
that  they  present  a  materially  different  state  of  facts  than  we 
have  here  to  pass  upon.  For  instance,  the  plaintiff  in  the 
Andrews  case  was  duly  appointed  and  qualified  city  marshal, 
and  had  long  been  in  the  actual  possession  of  the  office,  when 
he  was  wrongfully  excluded  therefrom  by  the  action  of  the  city 
officers,  after  which  he  not  only  remained  ready  to  perform,  but 
offered  to  perform,  the  duties  to  which  he  had  been  appointed ; 
and  it  was  held  that  he  was  entitled  to  recover  his  salary  for 
the  full  term,  although  the  marshal  de  facto  had  also  been  paid. 
So,  also,  in  the  Memphis  case,  a  person  had  been  duly  elected 
hospital  physician,  had  taken  the  oath,  and  his  official  bond 
had  been  accepted,  and  thereafter  when  calling  upon  his  prede- 
cessor to  take  possession  of  the  office,  the  latter  asked  and  was 
granted  a  few  hours^  delay  for  the  purpose  of  removing  his 
family  from  the  building,  and  improved  the  opportunity  thus 
given  to  obtain  a  writ  of  injunction  by  means. of  which  he  kept 
the  rightful  claimant  out  of  possession  for  several  months.  As- 
suming, for  the  present  argument,  that  under  such  exceptional 
circumstances  the  city  or  county  cannot  avoid  liability  to  the 
rightful  officer  by  paying  the  salary  of  the  office  to  a  flagrant 
usurper,  we  think  a  different  rule  may  obtain  where  the  officer 
de  facto  is  in  possession  under  a  prima  facie  good  title.  In  the 
case  before  us  the  plaintiff  never  took  possession  of  the  office 
till  after  '^^^  the  final  decision,  June  21,  1901,  nor  had  ever 
tendered  his  official  bond  or  demanded  possession  of  the  office 
until  April  12,  1901,  after  the  decision  of  his  appeal  to  this 
court.  During  all  this  period  De  Long  was  in  the  actual  occu- 
pancy of  the  office  under  the  judgment  of  the  court  of  contest 
and  of  the  district  court,  giving  him  an  apparently  good  title 
(subject,  of  course,  to  the  decision  of  the  appeal).  So  far  as 
is  shown,  while  all  knew  of  the  pendency  of  the  appeal,  De 
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Long  and  the  board  of  supervisors  and  the  disbursing  officers 
of  the  county  acted  in  entire  good  faith^  believing  him  the 
rightful  occupant  of  the  office.  Under  such  circumstances^  is 
there  any  sound  principles  of  law  or  policy  requiring  the  court 
to  compel  the  public,  which  had  once  in  good  faith  paid  the 
full  value  of  the  services  to  the  person  who  performed  them, 
to  again  pay  the  same  debt,  for  the  same  services,  to  one  who 
confessedly  did  not  perform  them? 

The  opinion  by  Andrews,  J.,  in  the  Dolan  case  (68  N.  Y.  274, 
23  Am.  Bep.  168)  is  instructive  on  this  point  Speaking  of  the 
officer  de  facto  who  received  the  salary  of  the  office  before  being 
finally  ousted,  it  says:  ''The  appointment  of  Keating  was  not 
a  plain  usurpation,  without  legal  pretext  or  color  of  right.  The 
statute  was  obscure,  and  the  power  of  the  justice  to  remove  an 
incumbent  at  pleasure  and  make  a  new  appointment  was  a 
question  upon  which  the  courts  differed,  and,  although  it  has 
been  finally  decided  that  it  did  not  exist,  Keating  was  an  offi- 
cer de  facto  within  the  authorities.''  After  conceding  that 
the  de  facto  officer  had  no  right  to  the  salary,  and  could  not 
have  compelled  payment  to  himself  by  suit,  the  opinion  proceeds : 
''But  it  does  not  follow  from  the  conclusion  that  defendant 
could  have  successfully  defended  an  action  brought  by  Keating 
to  recover  the  salary  of  assistant  clerk  that  it  was  not  justified 
in  treating  him  as  an  officer  de  jure  when  claiming  it  and  pay- 
ing it  upon  that  assumption.  It  is  clear  that  if  the  city  could 
rightfully  pay  the  salary  to  Keating  during  his  actual  incum- 
bency, and  has  paid  it,  it  cannot  be  required  to  pay  it  again 
to  the  plaintiff.  We  are  of  the  opinion  that  payment  to  a  de 
facto  public  officer  of  the  salary  of  the  office,  '^^^  made  while 
he  is  in  possession,  is  a  good  defense  to  an  action  brought  by 
the  de  jure  officer  to  recover  the  same  salary  after  he  has 
acquired  or  regained  possession.  •  ...  It  is  plain  that  in  many 
cases  the  duty  imposed  upon  the  fiscal  officers  of  the  state, 
counties,  or  cities  to  pay  official  salaries  could  not  be  safely 
performed  unless  they  are  justified  in  acting  upon  the  apparent 
title  of  claimants.  The  certificate  of  boards  of  canvassers  cer- 
tifying the  election  of  a  person  to  an  elective  office  is  prima 
facie  evidence  of  the  title  of  the  person  whose  election  is  certi- 
fied. But  it  often  happens  that,  by  reason  of  irregularities  in 
conducting  the  election,  or  the  admission  of  disqualified  voters, 
the  apparent  title  is  overthrown,  and  another  person  is  adjudged 
to  be  rightfidly  entitled  to  the  office.  This  can  seldom,  if  ever, 
be  ascertained  except  after  judicial  inquiry.  •  •  •  .  If  fiscal  offi- 
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cers  upon  whom  is  imposed  the  duty  to  pay  official  salaries  are 
only  justified  in  paying  them  to  the  officer  de  jure^  they  must 
act  at  the  peril  of  being  held  accoimtable  in  case  it  turns  out 
that  the  de  facto  officer  has  not  the  true  title;  or,  if  they  are 
not  made  responsible,  the  department  of  the  government  they 
represent  is  exposed  to  the  danger  of  being  compelled  to  pay 
the  salary  the  second  time.  It  would  be  unreasonable,  we  think, 
to  require  them,  before  making  payment,  to  go  behind  the  com- 
mission, and  investigate  and  ascertain  the  real  right  and  title. 
Disbursing  officers  charged  with  the  payment  of  salaries  have, 
we  think,  the  right  to  rely  upon  the  apparent  title  and  treat 
the  officer  who  is  clothed  with  it  as  an  officer  de  jure,  without 
inquiring  whether  another  has  a  better  right    Public  policy 

accords  with  this  view This  does  not  deprive  the  party 

who  has  been  wrongfully  deprived  of  the  office  of  a  remedy. 
He  may  recover  his  damage  for  the  wrong  against  the  usurper." 

Entirely  parallel  in  all  material  facts  with  the  case  at  bar  is 
Commissioners  v.  Anderson,  20  Kan.  298,  27  Am.  Eep.  171, 
decided  by  the  supreme  court  of  Kansas.  The  contest  there 
was  over  the  election  to  the  office  of  county  dork.  Anderson 
received  the  certificate  of  election,  and  took  possession  of  the 
office.  The  contest  "^^^  court  decided  for  the  contestant,  Wild- 
man,  who  then  ousted  Anderson.  On  final  decision  of  the 
appeal  the  judgment  of  the  contest  court  was  reversed  and 
Anderson's  title  to  the  office  was  sustained.  Meanwhile,  during 
the  pendency  of  the  appeal,  Wildman  held  possession  of  the 
office,  and  drew  the  salary  accruing  from  time  to  time.  After 
being  restored  to  the  office,  Anderson  brought  suit  to  compel 
payment  to  himself  of  the  salary  during  the  time  he  was  out 
of  possession.  The  court,  by  Valentine,  J.,  in  holding  there 
was  no  right  of  recovery,  says :  **Now,  as  Wildman  was  an  offi- 
cer de  facto,  holding  under  color  of  title,  every  person  had  a 
right  to  recognize  him  as  a  legal  and  valid  officer  and  treat  him 
as  such.  The  public,  the  county,  and  private  individuals  had 
a  right  to  do  business  with  him  as  an  officer,  and  to  pay  him 
for  his  services,  if  they  chose,  without  taking  any  risk  of  having 
to  pay  for  such  service  a  second  time.  ....  It  is  not  their  fault 
that  he  is  wrongfully  in  possession  of  the  office,  and  how  are 
they  to  know  whether  he  is  in  possession  of  the  office  rightfully 
or  vn-ongfully?'' 

In  Auditors  v.  Benoit,  20  Mich.  176,  4  Am.  Bep.  382,  another 
case  of  similar  character,  the  Michigan  court,  after  a  very 
thorough  examination  of  the  question  both  upon  principle  and 
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precedent^  reach  the  same  conclusion.    In  still  another  parallel 
case— State  v.  Milne,  36  Neb.  301,  38  Am.  St.  Bep.  724,  64 
N".  W.  621,  19  L.  R.  A.  689 — the  authorities  are  again  mar- 
shaled with  the  same  result,  the  court  saying:  "Thje  doctrine 
that  the  acts  of  a  de  facto  officer  are  valid,  as  far  as  they  affect 
third  parties  and  the  public,  is  so  familiar  that  no  citation  of 
authorities  is  necessary  to  show  it.     The  acts  of  such  officer 
are  sustained  upon  the  ground  that  to  question  them  would 
devolve  upon  any  person  transacting  business  with  the  officer 
the  duty  of  determining  at  his  peril  the  right  of  the  incumbent  to 
the  office  he  holds.     Third  parties  assume  no  such  risk.    They 
are  not  bound  to  know  that  the  person  exercising  the  functions 
of  a  public  office  under  color  of  authority  is  rightfully  in  pos- 
session of  the  office,  but  are  warranted  in  ''**  recognizing  him 
as  the  legal  and  valid  officer,  and  are  justified  in  dealing  with 
him  as  such.    If  a  person  pays  to  a  de  facto  officer  fees  allowed 
by  law  for  his  services,  he  is  protected,  and  will  not  be  required 
to  pay  them  a  second  time  to  the  officer  de  jure.    We  think  the 
same  principle  should  govern  cases  like  the  one  at  bar.     Cash- 
man  was  the  de  facto  county  treasurer  of  Greely  county,  and 
performed  the  duties  of  the  office  under  color  of  title  from  Jan- 
uary 9,  1900,  to  October  28,  1901,  during  which  time  he  re- 
ceived all  the  emoluments  which  attached  to  the  office.    He  took 
possession  of  the  office  in  good  faith  by  virtue  of  the  decision  in 
his  favor  by  the  contest  court,  and  continued  to  occupy  the 
office  until  the  respondent  was  declared  to  be  entitled  to  the 
same  by  virtue  of  a  judgment  of  ouster  obtained  by  him  against 
Cashman  on  the  final  determination  of  the  contest  case.    The 
county  board,  in  settling  with  Cashman,  and  allowing  him  the 
fees  and  salary  provided  by  law  for  the  period  during  which 
he  performed  the  duties  of  the  office,  the  same  having  been 
made  before  respondent  came  into  possession,  had  a  right  to 
rely  upon  the  apparent  title  of  Cashman,  and  to  treat  him  as 
an  officer  de  jure.    The  board  was  justified  in  allowing  him  the 
emoluments  of  the  office  upon  that  assumption,  and  the  county 
cannot  be  compelled  to  pay  them  twice.'*    Bearing  in  the  same 
direction,  also,  are    Shaw  v.  County  of  Prima,  2  Ariz.  399,  18 
Pac.  273;  Gorman  v.  Boise  County,  1  Idaho,  655;  Parker  v. 
Dakota,  4  Minn.  69  (Gil.  30) ;  Michel  v.  New  Orleans,  32  La. 
Ann.  1094;  McAffee  v.  Bussell,  29  Miss.  84;  Chandler  v.  Hughes 
Co.,  9  S.  Dak.  24,  67  N.  W.  946. 

It  is  not  to  be  denied  that  this  rule  may  sometimes  result  in 
hardship  to  one  who  has  been  wrongfully  excluded  from  an 
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ofi^  to  which  he  has  been  duly  elected  or  appointed,  but  the 
hardship  conies  not  from  any  wrong  which  has  been  done  him 
by  the  state,  county,  or  city  whose  oflScer  he  is,  but  from  the 
wrong  or  fault  of  the  individual  who,  without  sufficient  grounds, 
has  disputed  his  right  and  taken  the  emoluments  which  pght- 
fully  he  should  have  received.  The  public  is  interested  in  hav- 
ing the  offices  provided  by  law  filled  at  all  times  by  persons  to 
whose  official  acts  full  faith  and  credit  ^**  may  be  given.  In- 
dividual citizens  and  other  officers  having  business  with  any 
given  office  should  be  and  are  protected  in  dealing  with  the 
person  actually  and  notoriously  in  possession  of  the  same  under 
color  of  title,  and  peaceably  exercising  its  functions.  Even 
though  it  be  well  known  that  a  contest  is  pending,  the  de  facto 
officer  may  go  on  discharging  the  duties  of  the  office,  and  third 
persons  and  the  public  may  deal  with  him  as  the  officer  de  jure. 
They  are  not  required  to  enter  into  the  contest,  nor  to  feel  that 
the  validity  of  the  crfBcer's  acts  in  the  performance  of  the  duties 
of  the  office  hangs  in  suspense  upon  the  outcome  of  the  contest. 
If  the  compensation  of  the  office  be  one  like  that  of  the  office 
of  justice  of  the  peace  or  constable,  to  which  no  salary  is  at- 
tached, but  consists  wholly  of  items  of  fees  and  costs  earned 
and  collected  from  day  to  day,  the  person  who  is  liable  therefor 
may  pay  them  to  the  officer  who  performs  the  service,  without 
fear  of  being  required  to  pay  them  again  to  a  successful  con- 
testant who  afterward  establishes  his  right  to  such  office.  This 
proposition  we  presume  no  one  will  dispute;  and  it  is  difficult  to 
conceive  why  a  different  principle  should  be  applied  to  a  case 
where  the  de  facto  officer  receives  his  compensation  by  way  of 
a  per  diem  allowance  out  of  the  public  treasury.  Neither  the 
county  which  pays  the  officer^s  charges  from  its  public  treasury, 
nor  the  private  citizen  who  pays  the  officer's  fees  from  his  pri- 
vate purse,  is  a  party  to  the  contest,  and  neither  is  bound  to 
anticipate  the  outcome,  or  to  deal  with  the  de  facto  officer  at 
its  peril.  The  litigation  is  the  private  and  individual  concern 
of  the  parties  thereto,  and  not  until  they  have  fought  their  con- 
test to  a  finish  and  a  final  adjudication  is  had,  and  the  rightful 
claimant  is  in  position  to  assume  the  actual  occupancy  of  his 
office,  need  the  citizen  or  counly  refuse  to  treat  with  the  de 
facto  incumbent  as  if  he  were  an  officer  de  jure.  Any  other 
rule  would  tend  to  uncertainty,  confusion,  and  endless  litigation 
in  the  conduct  of  public  affairs.  The  party  to  whom  such  a  con- 
test brings  undeserved  injury  or  loss  must  look  for  his  damages 
to  the  person  who  caused  it 
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'^^^  We  do  not  attempt  any  general  review  of  these  casee.  As 
indicated  at  ttie  outset^  they  are  not  to  be  harmonized;  and 
believing,  as  we  do,  that  the  rule,  which  is  conceded  even  by 
its  critics  to  be  sustained  by  a  preponderance  of  authority,  is 
also  consonant  with  sound  reasoning  and  with  public  policy, 
we  adopt  and  apply  it.  That  rule  is  not  inconsistent  with  any 
previous  decision  of  this  court  The  case  of  McCue  v.  Wapello, 
^6  Iowa,  698,  41  Am.  Eep.  134,  10  N.  W.  248,  cited  by  appel- 
lant^ is  no  exception  to  this  statement.  The  action  there  was 
brought  by  one  who  had  been  an  officer  de  facto,  but  had  been 
ousted,  to  recover  for  services  rendered  while  serving  in  such 
de  facto  capacity.  A  recovery  imder  such  circumstances  would 
be,  we  think,  wholly  without  precedent  The  New  York  court, 
in  the  Dolan  case,  recognizes  this  principle,  and,  while  holding 
that  the  officer  de  jure  cannot,  after  obtaining  possession  of  his 
office,  compel  payment  to  himself  of  a  salary  which  has  once 
been  paid  to  ttie  officer  de  facto  while  actually  in  possession, 
distinctly  affirms  the  rule  of  the  McCue  case,  that  an  officer 
cannot  compel  the  payment  of  the  salary  to  himself  without 
showing  good  title  to  the  office,  and  that  all  salary  and  charges 
for  official  services  by  said  officer  accruing  during  the  de  facto 
incumbency,  and  remaining  unpaid  when  tiie  wrongful  occupant 
is  finally  ousted,  are  payable  only  to  the  officer  de  jure.  The 
role,  to  which  we  adhere,  is  not  to  be  invoked  by  the  de  facto 
officer  for  his  own  advantage,  as  McCue  sought  to  do  in  the 
case  referred  to.  As  the  court  there  says:  "These  doctrines 
operate  only  for  the  protection  of  the  public.  They  cannot  be 
invoked  to  give  him  the  emoluments  of  the  office  as  against  the 
officer  de  jure.''  In  the  McCue  case  plaintiff  had,  while  still 
in  possession  of  the  office,  received  payment  from  the  county  in 
a  considerable  sum  for  official  services,  and  had  Stewart,  the 
officer  de  jure,  brought  suit  after  his  restoration  to  compel  the 
county  to  pay  this  sum  a  second  time,  then  we  should  have  a 
case  in  point  with  the  one  at  bar.  The  distinction  is  in  our 
judgment  a  proper  one,  and  the  principle  of  the  earlier  case 
can  well  be  adhered  to  without  in  any  manner  calling  for  a 
reversal  in  the  case  before  us. 

'^'^  We  have  also  held  that  the  right  to  recover  the  compen- 
fation  or  salary  attached  to  an  office  '^depends  upon  the  per- 
formance of  the  duties,  or,  at  least,  there  must  be  possession  of 
'Qie  office  in  fact,  as  distinguished  from  the  mere  right  of  pos- 
session*': Jayne  v.  Drorbaugh,  63  Io^7a,  717,  17  N.  W.  436. 
The  county  is  something  more  than  a  mere  stakeholder  between 
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the  contending  parties,  and  its  rights  in  the  premises  are  not 
necessarily  dependent  upon  the  adjudication  between  the  con- 
tending claimants.  It  is  to  the  public  interest  that  it  shall  be 
permitted  to  recognize  officers  de  facto  in  possession  of  their 
offices  under  color  of  right,  and  until  a  final  adjudication  in 
favor  of  a  contestant  it  may  treat  the  occupants  as  officers  de 
jure,  by  an  action  in  their  own  behalf,  could  not  compel  such 
recognition.  In  the  language  of  Campbell,  C.  J.,  in  Auditors 
V.  Benoit,  20  Mich.  176,  4  Am.  Bep.  382:  "Nothing  but  actual 
incumbency  can  make  a  legal  officer,  however  much  he  may  be 

entitled  to  obtain  the  office The  only  valid  proceedings 

in  the  name  of  the  office  must  be  those  of  the  actual  incumbent." 
If  the  public  generally  are  entitled  to  deal  with  the  incumbent 
(even  pending  contest)  without  fear  that  such  dealings  will 
be  invalidated  by  a  subsequent  adjudication  of  the  right  to  the 
office  in  favor  of  a  contestant,  it  is  equally  proper  and  impor- 
tant that  the  organized  public — state,  county,  or  city — may  also 
deal  with  him  with  equal  safety.  As  said  by  Chief  Justice 
Campbell  in  the  case  above  cited :  "There  may  be  cases  where 
the  redress  of  the  aggrieved  party  will  be  difficult.  But  the 
public  convenience  is  not  on  tiiat  account  to  be  sacrificed.  It 
is  important  to  have  the  right  man  in  office,  but  it  is  more 
important  to  deal  safely  with  those  who  are  actually  in  place. 
And  there  would  be  a  great  hardship  in  allowing  public  inter- 
ests to  be  thrown  into  confusion  whenever  a  contest  arises  for 
office.  It  would  invite  rather  than  prevent  litigation  if  every 
claimant  understood  that  by  setting  up  a  claim  to  an  office 
he  could  stop  the  salary  of  the  incumbent." 

The  conclusion  thus  reached  renders  unnecessary  the  consid- 
eration of  other  questions  presented  in  argument. 

The  judgment  of  the  district  court  is  affirmed. 

The  Principal  Case  seems  to  have  tlie  snpport  of  the  weiglit  of 
avtliOTity.  There  are  decisions  however,  wherein  a  different  view  is 
taken:  See  Conghlin  v.  McElroy,  74  Conn.  397,  50  AtL  1025,  92  Am. 
St.  Bep.  224,  and  cases  cited  in  the  cross-reference  note  thereto;  note 
to  Andrews  v.  Portland,  10  Am.  St.  Bep.  284. 
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STATE  V.  POB. 
[123  Iowa,  118,  08  N.  W.  587.] 

B^yyKBT— TM^f^m*"* — Ang'^r***'^ — ^If  an  indietmant  for 
robbeiy  atatea  the  eaaential  faeta  of  the  crime,  it  is  not  aaeafiaary 
that  it  further  allege  eireumstanees  of  aggravation  in  order  to  war* 
rant  the  impoaitioA  of  a  penalty  provided  by  statute  for  the  eom* 
Biaaion  of  a  robbery  under  aggravated  circumstancea.     (pp.  308,  809.) 

EVIDENOB  OF  aUILT.— Flight  ia  not  FresumptiTe  Bvldance, 
but  ia  only  a  eireumatanee  to  be  eonsidered  in  connection  with  the 
other  evidence  in  arriving  at  the  guilt  or  innocence  of  the  aeeuaed. 
(pp.  31^  313.) 

StiTer  ft  Slaymaker  and  J.  S.  Banker,  for  the  appellant 

C.  W.  Mnllan,  attorney  general,  for  the  etate. 

^^  MeCIiAIN,  J.  The  indictment  charged  that  defendants 
made  an  assanlt  npon  one  Charles  Billington  and  put  him  in 
bodily  fear  and  danger  of  his  life,  and  that  said  defendants, 
being  then  and  there  armed  with  revolver  and  knife,  the  same 
being  dangerons  weapons,  feloniously  and  unlawfully  did  rob, 
steal,  and  carry  away  from  the  person  of  said  Billington,  against 
his  will,  certain  property  described.  The  court  charged  the 
jury  that  if  it  found  the  defendants,  or  either  of  them,  was 
armed  with  **•  a  revolver  and  knife,  or  either  of  such  weapons, 
with  intent,  if  resisted,  to  kill  or  maim  the  said  Charles  Billing- 
ton, or  if  the  defendants,  or  either  of  them,  being  so  armed, 
struck  or  wounded  the  said  Charles  Billingtou,  then  the  defend- 
ants, CT  either  of  them,  so  found  guilty,  might  be  punished  as 
specified  in  Code,  section  4754,  which  provides  that  "if  such 
offender  at  the  time  of  such  robbery  is  armed  with  a  dangerous 
weapon  with  intent,  if  resisted,  to  kill  or  maim  the  person  robbed, 
or  if  being  so  armed,  he  wound  or  strike  the  person  robbed,^' 
he  may  be  punished  by  a  term  of  imprisonment  in  the  peniten* 
tiary  not  exceeding  twenty  years  nor  less  than  ten  years. 

This  instruction  is  objected  to  on  the  ground  that  the  indict- 
ment does  not  charge  the  aggravated  degree  of  the  offense  de- 
scribed in  the  section  of  the  code  aibove  referred  to,  and  it  is 
contended  that  it  was  error  to  submit  to  the  jury  the  question 
whether  defendants  were  armed  with  intent,  etc.,  or  did,  being 
so  armed,  wound  or  strike  the  person  robbed.  But  it  is  to  be 
noticed  that  the  statute  does  not  describe  different  offenses  in 
the  nature  of  robbery.  In  Code,  section  4753,  the  crime  is  fully 
descnbedy  without  reference  to  the  circumstances  of  being  armed. 
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etc^  while  the  two  following  sections  prescribed  piinishmentSy 
depending  on  the  presence  or  absence  of  the  aggravating  cir- 
cumstances under  which  the  crime  is  shown  to  have  been  com- 
mitted. Therefore  it  was  not  necessary  in  the  indictment  to 
charge  the  circumstances  of  aggravation,  which  affect  only  the 
measure  of  punishment  that  may  be  inflicted.  This  conclusion 
has  been  reached  in  Massachusetts,  where  the  statutory  pro- 
visions are  very  similar  to  those  found  in  our  code :  Common- 
wealth V.  Mowry,  11  Allen,  20;  Commonwealth  v.  Cody,  165 
Mass.  133,  42  N".  E.  675. 

Although  this  court  may  not  have  expressly  passed  on  the 
question,  yet  in  State  v.  Brewer,  53  Iowa,  735,  6  N.  W.  62,  it 
approved  an  indictment  similar  to  the  one  now  before  us,  while 
in  State  v.  Callihan,  96  Iowa,  304,  65  N.  W.  150,  and  in  State  v. 
Osborne,  96  Iowa,  281,  65  N".  W.  159,  it  treated  an  indictment 
charging  the  essential  *^^  facts  of  robbery,  and  also  an  assault 
with  intent  to  kill,  as  not  describing  more  than  one  offense,  and 
deemed  the  peculiarities  of  the  assault  as  unnecessary  and  sur- 
plusage. We  think  it  not  required  that  an  indictment  which 
states  the  essential  facts  of  the  crime  of  robbery  shall  further 
state  the  circumstances  of  aggravation,  in  order  to  warrant  the 
imposition  of  the  penalty  provided  for  in  Code,  section  4754. 

In  one  paragraph  of  the  charge,  the  jury  was  instructed  as 
follows :  "It  is  claimed  by  the  state  that  the  defendants  Decker 
and  Poe  at  once  fled,  and  endeavored  to  escape  arrest  by  such 
flight.  If  you  find  said  defendants  at  once  after  the  alleged 
offense  fled  to  Missouri,  and  endeavored  to  avoid  arrest  and 
prosecution  by  such  flight,  such  fact  would  be  presumptive  evi- 
dence of  guilt;  and  if  such  fact  is  explained,  the  jury  would 
be  justified  in  considering  such  flight  as  evidence  of  guilt.*' 
The  objection  urged  to  this  instruction  is  that  the  jury  may  have 
reasonably  understood  it  as  authorizing  them  to  give  undue 
weight  to  the  fact  of  flight,  and  to  convict  on  proof  of  that  fact 
alone. 

The  fact  that  defendant  fled  from  the  vicinity  where  the 
crime  was  committed,  having  knowledge  that  he  was  likely  to 
be  arrested  for  the  crime,  or  charged  with  its  commission,  or 
suspected  of  guilt  in  connection  therewith,  may  'be  shown  as  a 
circumstance  tending  to  indicate  guilt,  and  may  be  considered 
by  the  jury  with  other  circumstances  tending  to  connect  the 
defendant  with  the  commission  of  the  crime,  to  authorize  the 
inference  of  the  guilt  of  defendant,  the  corpus  delicti  being 
proven.    To  this  proposition  there  is  general  assent  among  the 
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authorities^  and  it  is  well  settled  that  eyidenoe  of  flight  is  ad- 
missible: 1  Bishop^s  New  Criminal  Procedure,  sec  1250;  Ab- 
bott's Trial  Brief,  458.  The  admissibility  of  such  evidence  de- 
pends upon  the  assumption — which  is  in  accordance  with  usual 
human  experience — ^that  a  guilty  person  will,  and  an  innocent 
person  will  not,  attempt  to  avoid  an  investigation  of  a  charge 
of  crime;  and  yet  it  is  well  ***  recognized  ss  a  fact  that  guilty 
persons  do  not  universally  attempt  to  escape;  for,  recognizing 
the  danger  of  such  attempt,  or  relying  on  the  inability  of  the 
prosecution  to  connect  them  with  the  crime  charged,  they  may 
well  think  it  to  be  to  their  advantage  to  defy  suspicions  or  accu- 
sations; while,  on  the  other  hand,  innocent  persons,  through 
mere  timidily,  or  by  reason  of  a  fear  that  they  may  not  be  able 
to  meet  apparent  evidence  of  guilt,  may  seek  to  elude  arrest  for 
the  purpose  of  escaping  or  postponing  investigation  until  the 
excitement  has  subsided,  or  facts  establishing  their  innocence 
may  have  developed.  It  is  therefore  usual  and  proper,  not  only 
to  instruct  the  jury  that  they  may  consider  evidence  of  flight 
with  other  circumstances  tending  to  show  defendant's  guilt, 
but  also  to  advise  them  as  to  the  weight  which  should  be  given 
to  such  evidence:  Commonwealth  v,  Berchine,  168  Pa.  St.  603,. 
32  Atl.  109;  Ehnore  v.  State,  98  Ala.  12, 13  South.  427;  Sewell 
T.  State,  76  6a.  836. 

In  State  v.  Thomas,  58  Ean.  805,  51  Pac.  228,  the  court 
approved  an  instraction  that  flight  of  defendant  is  ''a  circum- 
stance to  be  considered,  in  connection  with  all  the  other  evi- 
dence, to  aid  you  in  determining  the  question  of  his  guilt  or 
innocence.''  The  weight  of  such  drcimistances  is  frequently 
greatly  modified  by  the  conditions  shown  to  have  existed  as 
bearing  upon  the  conduct  of  the  defendant;  and  under  such  cir- 
cumstances, such  as  that  the  defendant  was  of  immature  years 
or  thought  himself  to  be  in  danger  of  violence,  such  evidence 
is  of  very  little  probative  force :  Mathews  v.  State,  19  Neb.  330, 
27  N.  W.  234;  Eyan  v.  People,  79  K  Y.  693. 

In  the  case  last  cited  the  court  says :  ^'The  evidence  that  the 
defendants  made  an  effort  to  keep  out  of  the  way  of  the  ofl^r 
was  very  slight,  if  any,  indication  of  guilt.  There  are  so  many 
reasons  for  such  conduct,  consistent  with  innocence,  that  it 
j  scarcely  comes  up  to  the  standard  of  evidence  tending  to  estab- 
lish guilt;  but  this  and  similar  evidence  has  been  allowed  . 
^^*  upon  the  theory  that  the  jury  will  give  it  such  weight  as 
it  deserves,  depending  upon  the  surrounding  circumstances." 
And  in  ScheflSeld  v.  State,  43  Tex.  378,  this  language  is  used: 
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'^It  was  a'  maxim  of  the  ancient  common  law  that  flight  from 
justice  was  equivalent  to  guilt.  This  effect  is  not  now  given  to 
flight  in  the  modem  law  of  evidence.  Numerous  examples  are 
to  be  found  in  which  some  other  motive  can  be  assigned  than 
that  of  guilt,  and  which  form  exceptions  to  the  general  rule, 
and  require  consideration  by  the  jury  in  coming  to  a  conclusion 
fis  to  the  real  motive  for  flight.*'  It  is  clear  that  the  circum- 
stance of  flight  alone  will  not  justify  conviction  of  the  defend- 
ant^ in  the  absence  of  other  evidence  tending  to  connect  him 
with  the  commission  of  the  crime,  although  the  corpus  delicti 
may  have  been  sufficiently  shown :  Elmore  v.  State,  98  Ala.  12, 
13  SoutL  427;  Sylvester  v.  State,  71  Ala.  17. 

Indeed,  it  has  been  held  that  the  court  should  not  say  to  the 
jury,  in  such  cases,  that  flight  is  evidence  of  guilt,  but,  rather, 
that  it  is  only  evidence  tending  to  prove  guilt,  and  accordingly 
it  is  said  that  the  court  should  not  instruct  the  jury  that  if 
flight  is  proved  it  must  be  satisfactorily  explained,  consistently 
with  the  innocence  of  the  defendant :  Fox  v.  People,  95  IlL  71. 

The  last  sentence  of  the  instruction  aibove  quoted  is  open  to 
'<rriticism,  therefore,  in  that  it  might  have  been  reasonably  in- 
terpreted by  the  jury  as  authorizing  them  to  convict  the  defend- 
;ant  of  the  crime  charged,  without  other  evidence  of  defendant's 
guilt  than  that  he  had,  soon  after  the  commission  of  the  crime, 
and  with  knowledge  that  he  was  suspected  thereof,  fled  from 
the  vicinity  where  the  crime  was  committed.  The  instruction 
does  not  incorporate  the  thought  that  such  circumstance  might 
be  explained,  but  it  leaves  the  jury  to  infer  that,  if  unexplained, 
it  is  suflScient  evidence  to  warrant  them  in  finding  that  de- 
fendant was  guilty  of  the  crime.  Even  if  unexplained,  such 
conduct  is  not,  as  already  pointed  out,  inconsistent  with  in- 
nocence, but  merely  a  circumstance  *^  from  which,  with  other 
circumstances,  the  inference  of  guilt  may  be  drawn.  This 
sentence  cannot,  perhaps,  be  said  to  be  in  itself  erroneous  as 
stating  a  proposition  of  law;  but  as  the  instruction,  as  quoted, 
embodies  all  that  was  said  to  the  jury  on  the  subject,  and  in 
view  of  the  equivocal  nature  of  the  evidence  relating  to  the 
flight,  as  it  will  be  hereafter  more  fully  referred  to,  we  think 
that  it  was  calculated  to  mislead  the  jury  as  to  the  effect  which 
might  be  given  to  such  evidence. 

But  we  think  that  the  second  sentence  of  the  instruction, 
declaring  that  flight,  if  to  avoid  arrest  and  prosecution,  would 
be  presumptive  evidence  of  guilt,  was  erroneous  and  prejudiciaL 
It  is  sometimes  said,  for  the  purpose  of  explaining  why  evidence 
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of  flight  is  admissible  at  all,  and  not  for  the  purpose  of  determin- 
ing what  weight  the  jury  should  give  to  such  evidence,  tiiat  a 
presumption  of  guilt  arises  therefrom.    Dr.  Wharton^  in  an  ar- 
ticle on  Presumptions  in   Criminal   Cases    (1   Criminal   Law 
Magazine,  10)^  uses  this  language:  '^All  evidence,  therefore, 
"we  conclude,  consists  of  reason  and  fact  co-operating  as  co-or- 
dinate factors.    The  facts  are  presented  to  us  either  by  inspec- 
tion, or  by  what  we  call  judicial  notice,  or  by  our  knowledge  of 
everyday  life,    such  as  is  embraced  by  the  term  ^notoriety,'  or 
by  the  descriptive  narrative  of  witnesses.    From  these  facts  we 
draw  certain  conclusions.    The  mode  by  which  we  draw  them 
is  induction,  and   the    processes  we  term   'presumption.'    In 
other  words,  a  presumption  is  an  inference  of  a  fact  from  a  fact. 
Of  this  we  may  take  tiie  following  illustration :  A  man  accused 
of  crime  hides  himself  and  then  absconds.    From  this  fact  of 
absconding  we  infer  the  fact  of  guilt.    This  is  a  presumption 
of  fact^  or  an  argument  of  a  fact  from  a  fact.''    But  in  his 
work  on  Criminal  Evidence  (section  750),  this  author  explains . 
the  whole  matter  in  language  so  pertinent  to  all  the  phases  of 
this  case  that  we  venture  to  quote  him  at  length:  '^When  a 
suspected  person  attempts  to  escape  or  evade  a  threatened  prose- 
cution, it  may  be  urged  that  he  does  ***  so  from  a  conscious- 
ness of  guilt;  and  though  this  inference  is  by  no  means  strong 
enough  by  itself  to  warrant  a  conviction,  yet  it  may  become  one 
of  a  series  of  circumstances  from  which  guilt  may  be  inferred. 
Hence  it  is  admissible  for  the  prosecution  to  show  that  the 
prisoner  advised  an  accomplice  to  break  jail  and  escape,  or  that 
he  offered  to  'bribe  one  of  his  guards,  or  that  he  killed  an  officer 
of  justice  when  making  such  attempt^  or  that  he  attempted  to 
bribe  or  intimidate  witnesses.     So  with  flight,  to  which  no 
proper  motive  can  be  assigned,  and  with  acts  of  disguise,  con- 
cealment of  person,  family,  or  goods,  and  similar  ex  post  facto 
indications  of  a  desire  to  evade  prosecution.    But  it  must  be 
remembered  that,  while  these  acts  are  indicative  of  fear,  they 
may  spring  from  causes  very  different  from  that  of  conscious 
guilt.     *Many  men  are  naturally  of  weak  nerve,  and,  under 
certain  circumstances,  the  most  innocent  person  may  deem  a  trial 
too  great  a  risk  to  encounter.    He  may  be  aware  that  a  number 
of  suspicious,  though  inconclusive,  facts  will  be  adduced  in  evi- 
dence against  him;  he  may  feel  his  inability  to  procure  legal 
advice  to  conduct  his  defense,  or  to  'bring  witnesses  from  a 
distance  to  establish  it;  he  may  be  assured  that  powerful  or 
wealthy  individuals  have  resolved  on  his  ruin,  or  that  witnesses 
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have  been  suborned  to  bear  false  testimony  against  him;  added 
to  all  this^  more  or  less  yezation  must  necessarily  be  experienced 
by  all  who  are  made  the  subject  of  criminal  charges,  which  vexa- 
tion it  may  have  been  the  object  of  the  party  to  elude  by  con- 
cealment, with  the  intention  of  surrendering  himself  into  the- 
hands  of  justice  when  the  time  for  trial  should  arrive' :  Best  od 
Evidence,  oth  ed.,  578.  The  question,  it  cannot  be  too  often 
repeated,  is  simply  one  of  inductive,  probable  reasoning  from 
certain  established  facts.  All  the  courts  can  do,  when  such 
inferences  are  invoked,  is  to  say  that  escape,  disguise,  and  simi- 
lar acts  afford,  in  connection  with  other  proof,  the  basis  froni 
which  guilt  may  be  inferred;  but  this  should  be  qualified  by  a 
general  statement  of  the  countervailing  considerations  inci- 
dental to  a  comprehensive  ***  view  of  the  question.  To  this 
effect  is  the  charge  of  Abbott,  J.,  in  Donnall's  Caee,  where  he 
told  the  jury,  that  *a  person,  however  conscious  of  innocence,, 
might  not  have  the  courage  to  stand  a  trial;  but  might,  al- 
though innocent,  think  it  necessary  to  consult  his  safety  by 
flight'  So  it  is  proper  to  keep  in  mind,  as  we  have  seen,  tlie 
character  of  the  tribunal  before  whom,  and  the  mode  of  criminal 
procedure  in  the  country  where,  the  trial  is  to  take  place. 
Hence  is  it  that  conduct  exhibiting  indications  of  guilt  should 
not  be  received  by  the  court,  unless  there  be  satisfactory 
evidence  that  a  crime  has  been  committed.  And  in  all  cases  the 
circumstances  explaining  or  excusing  flight  are  to  be  taken  into> 
consideration." 

In  the  same  sense  Best,  in  his  work  on  Evidence,  refers  to 
the  effect  of  such  evidence  (Chamberlaine's  edition  of  1893) : 
"The  evasion  of  justice  seems  now  nearly,  if  not  altogether,  re- 
duced to  its  true  place  in  the  administration  of  criminal  law;, 
namely,  that  of  a  circumstance,  a  fact  which  it  is  always  of  im- 
portance to  take  into  consideration,  and  which,  combined  with 
others,  may  supply  the  most  satisfactory  proof  of  guilt,  although, 
like  any  other  piece  of  presumptive  evidence,  it  is  equally  Srb- 
surd  and  dangerous  to  invest  with  infallibility.'* 

Judge  Thompson,  in  his  work  on  Trials  (volume  2,  section 
2543),  explains  the  matter  thus:  '^t  is  often  inaccurately  said 
that  the  flight  of  the  accused  creates  a  presumption  of  his  guilt, 
and  this  presumption  is  sometimes  inadvertently  dealt  with  as 
though  it  were  a  presumption  of  law.  But  it  belongs  to  that 
class  of  presumptions  which  are  generally  classified  as  'presump- 
tions of  fact*    If  it  were  a  presumption  of  law,  the  jury  would 
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be  bound  to  draw  it  in  every  esse  of  flight^  and  the  conrt  might 
80  iniitruct  them;  whereas  it  is  merely  a  circiunstance  tending 
to  increase  the  probability  of  the  defendant  being  the  gtiilty  per- 
son, which,  on  sound  principle,  is  to  be  weighed  by  the  jury 
like  any  other  evidentiary  circumstance.  In  cases  where  the 
evidence  renders  it  **•  proper,  the  judge  is  at  liberty  to  give 
the  jury  advice  touching  the  nature  of  this  presumption.  The 
following,  approved  in  a  recent  case,  will,  with  some  correction 
of  phraseology,  be  a  good  model:  ^The  flight  of  a  person  im- 
mediately after  the  commission  of  a  crime,  or  after  a  crime  is 
committed  with  which  he  is  charged,  is  a  circumstance  in  estab- 
lishing his  guilt,  not  sufficient  of  itself  to  establish  his  guilt, 
but  a  circumstance  which  the  jury  may  consider  in  determin- 
ing the  probabilities  for  or  against  him — ^the  probability  of  his 
guilt  or  innocence.  The  weight  to  which  that  circumstance  is 
entitled  is  a  matter  for  the  jury  to  determine,  in  connection 
with  all  the  facte  called  out  in  the  case' :  McClain  v.  State,  18 
Neb,  154,  158,  24  N.  W.  720.  The  following,  from  another  re- 
cent case,  is  more  concise,  and  perhaps  better:  ^Evidence  has 
been  introduced  as  to  an  attempted  escape  from  jail,  by  the  de- 
fendant, while  in  the  custody  of  the  sheriflE  of  this  county  on 
this  charga  If  you  find  from  the  evidence  that  defendant  did 
thus  attempt  to  escape  from  custody,  this  is  a  circumstance  to 
be  considered  by  you,  in  connection  with  all  the  other  evidence, 
to  aid  you  in  determining  the  question  of  his  guilt  or  innocence.' 
Approved  in  Anderson  v.  State,  104  Ind.  467,  472,  4  N.  E. 
63,  5  N.  E.  711.'*  He  then  refers  to  the  peculiar  form  of  in- 
struction which  has  been  approved  in  Missouri,  and  to  which  we 
win  hereafter  revert  In  Murrell  v.  State,  46  Ala.  89,  7  Am. 
Bep.  692,  the  court,  reviewing  the  action  of  the  trial  court  in 
admitting  evidenoe  of  escape  pending  trial,  speaks  of  flight  as 
one  of-  the  most  common  groxmds  for  a  presumption  of  guilt. 

But  in  respect  to  all  these  references  to  evidence  of  flight  as 
raising  a  presumption  of  guilt,  it  is  to  be  observed  that  it  is  one 
thing  to  say,  in  giving  a  legal  reason  for  the  admissibility  of 
evidenoe  of  flight,  that  guilt  may  be  presumed  therefrom,  and 
quite  another  thing  to  tell  the  jury  that  a  presumption  of  guilt 
arises  from  such  evidence.  To  prevent  such  an  instruction  be- 
ing misleading,  it  would  be  necessary  to  go  into  ^''  refined 
le^  distinctions  as  to  presumptions  of  fact,  presumptions  of 
law,  and  mixed  presumptions  of  fact  and  law,  which  are  intel- 
ligible, if  at  all,  only  to  a  mind  trained  in  legal  conceptions  and 
the  use  of  technical  language. 
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The  error  involved  in  directing  the  jury  that  evidence  of 
flight  gives  rise  to  a  presTimption  of  guilt  is  clearly  pointed 
out  in  the  cases  on  the  subject.  In  People  v.  Wong  Ah  Ngow, 
54  Cal.  151,  36  Am.  Eep.  69,  such  an  instruction  is  condemned. 
In  Hickory  v.  United  States,  160  U.  S.  408,  16  Sup.  Ct  Rep. 
327,  40  L.  ed.  474,  the  subject  is  fully  considered,  and  an  in- 
struction is  condemned  which  is  characterized  as  '^tantamount 
to  saying  to  the  jury  that  flight  created  a  legal  presumption  of 
guilt  so  strong  and  so  conclusive  that  it  was  the  duty  of  the 
jury  to  act  on  it  as  an  axiomatic  truth,**  and  the  court  continues 
as  follows:  "In  this  charge,  also,  it  is  true,  the  charge  thus 
given  was  apparently  afterward  qualified  by  the  statement  that 
the  jury  had  a  right  to  take  the  fact  of  flight  into  consideration, 
but  these  words  did  not  correct  the  illegal  charge  already  given. 
Indeed,  taking  the  instruction  that  flight  created  a  legal  pre- 
sumption of  guilt,  with  the  qualifying  words  subsequently  used, 
they  were  both  equivalent  to  saying  to  the  jury  that  they  were, 
in  considering  the  facts,  to  give  them  the  weight  which,  as  a 
matter  of  law,  the  court  declared  they  were  entitled  to  have; 
that  is,  as  creating  a  legal  presumption  so  well  settled  as  to 
amount,  virtually,  to  a  conclusive  proof  of  guilt.*'  In  Alberty 
V.  United  States,  162  U.  S.  499,  16  Sup.  Ot.  Sep.  864,  40  L. 
ed.  1051,  the  court  approves  what  was  said  in  the  case  from 
which  we  have  just  quoted,  and,  with  reference  to  a  similar 
charge,  says :  "The  criticism  to  be  made  on  this  charge  is  that 
it  lays  too  much  stress  upon  the  fact  of  flighty  and  allows  the 
jurjr  to  infer  that  this  fact  alone  is  sufiQcient  to  create  a  pre- 
sumption of  guilt.  It  certainly  would  not  be  contended,  as  a 
universal  rule,  that  the  fact  that  a  person  who  chances  to  be 
present  on  the  scene  of  a  murder  shortly  thereafter  left  the  city 
would,  in  the  absence  ^®  of  other  testimony,  be  suflScient  in 
itself  to  justify  his  conviction  of  the  murder.** 

The  only  cases  which  we  have  been  able  to  find  sanctioning 
instructions  to  the  jury  that  flight  is  presumptive  evidence  of 
guilt  are  those  in  Missouri,  as  to  which  Judge  Thompson  says 
(2  Thompson  on  Trials,  section  2543,  supra) :  "Often  in  Mis- 
souri, where  the  English  idea  concerning  presumptions  in  crim- 
inal cases  generally  prevails,  the  following  form  of  instruction 
upon  this  subject  is  used — ending,  it  is  perceived,  in  submitting 
the  fact  as  a  circumstance  to  the  consideration  of  the  jury :  TThe 
court  instructs  the  jury  that  flight  raises  the  prestunption  of 
guilt,  and  if  you  believe  from  the  evidence  that  the  defendant^ 
after  having  shot  and  killed  Minnick,  as  charged  in  the  indict- 
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ment^  fled  the  coimtry  and  tried  to  avoid  arrest  and  trial^  yon 
may  take  that  fact  into  consideration  in  determining  his  guilt 
or  innocence/  *'  Such  an  instruction  is  sanctioned  by  the  fol- 
lowing among  many  cases  in  that  state:  State  v.  Walker,  98 
Mo.  95,  9  S.  W.  646;  State  v.  Ma  Foo,  110  Mo.  7,  33  Am.  St. 
Rep.  414,  19  S.  W.  222 ;  State  v.  Hunt,  141  Mo.  626-633,  43 
S.  W.  389.  The  rule  in  Missouri  seeme  to  be  peculiar,  and  we 
are  not  inclined  to  follow  it. 

On  principle  and  authority,  the  instruction  as  to  the  presump- 
tion to  be  drawn  from  proof  of  flight  is  erroneous,  and  should 
not  be  sustained,  unless  it  is  so  far  sanctioned  in  the  caaea  in 
our  own  state  that  we  are  precluded  from  following  the  dictates 
of  reason  as  illustrated  by  the  weight  of  authority.    In  State 
V.  Bodman,  62  Iowa,  456, 17  K  W.  663,  and  State  v.  Fitzgerald, 
63  Iowa,  268,  19  N.  W.  202,  we  approved  instructions  to  the 
effect  that  evidence  of  flight,  or  attempt  to  escape,  should  be 
considered  as  tending  to  establish  guilt.    In  State  v.  Schaffer, 
70  Iowa,  371,  30  N.  W.  639,  and  State  v.  Stevens,  67  Iowa,  557, 
25  N".  W.  777,  WB  held  that  evidence  of  flight  was  properly  in- 
troduced, and  that  the  fact  of  flight  was  material.    In  State  v. 
Seymour,  94  Iowa,  699,  63  N.  W.  661,  an  instruction  was  ap- 
proved which  told  the  jury  **•  that  if  they  found  from  the 
evidence  that  defendant,  upon  being  informed  that  he  was  sus- 
pected of  or  charged  with  crime,  "fled  to  avoid  arrest,  and  re- 
mained away,  going  xmder  an  assumed  name,  cruch  fact  is  a 
circumstance  which  prima  facie  is  indicative  of  guilf    In 
State  Y.  James,  45  Iowa,  412,  a  similar  instruction  is  quoted, 
bat  without  discussion  of  its  correctness  aa  a  proposition  of  law, 
the  only  question  considered  being  as  to  whether  there  was  suf- 
ficient evidence  of  flight  to  warrant  the  submission  of  the  ques- 
tion to  the  jury.    In  State  v.  Artiiur,  23  Iowa,  430,  an  in- 
struction is  condenmed  which  told  the  jury  that  a  mere  attempt 
to  escape  raised  in  law  a  strong  presumption  of  guilt    In  the 
last-cited  case  the  court  says :  "That  an  unexplained  attempt  to 
escape  is  a  circumstance  against  a  party  accused  of  crime  is 
undoubtedly  true,  and  as  such  it  may  be  proven  to  and  con- 
sidered by  the  jury.    But  at  most  it  only  raises  a  presump- 
tion— a  presumption  ordinarily  inconclusive  rather  than  strong, 
and  one  which  is  variable  in  force,  depend^it  upon  the  dr- 
cumstances  surrounding  the  prisoner.  ....  The  true  course  is 
to  allow  the  fact  of  evading  or  attempting  to  evade  justice  to  be 
proved  to  the  jury  as  a  circumstance  which  prima  facie  is  in- 
dicative of  guilt.''    But  these  authorities  are  far  from  sufficient 
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to  justify  the  instraction  given  in  this  case.  To  say  that  flight 
is  a  circumstance  prima  facie  indicative  of  guilt  is  a  very  dif* 
f erent  thing  than  saying  that  ''such  fact  would  be  presumptive 
evidence  of  guilt." 

Although  the  term  ''presumptive  evidence  of  guilt/'  as  ap- 
plied to  a  certain  state  of  facts^  may^  perhaps,  sometimes  in- 
dicate no  more  than  that  the  facts  referred  to  may  be  consid- 
ered by  the  jury  as  evidence  from  which  guilt  may  be  inferred 
as  a  matter  of  fact^  and  not  as  a  matter  of  law,  yet  it  is  al- 
ways unwise,  in  giving  the  jury  instructions  as  to  tiie  evidence, 
to  say  that  from  any  particular  fact  a  presumption  of  guilt 
arises.  The  question  of  guilt  is  one  to  be  determined  by  tlie 
jury  on  all  the  facts.  In  State  v.  Brady,  121  Iowa,  *^"*  561, 
97  K  W.  62,  the  court,  referring  to  an  instruction  as  to  evidence 
of  recent  possession  in  a  prosecution  for  burglary,  says:  "The 
law  does  not  attach  a  'presumption  of  guilt'  to  any  given  cir- 
cumstances, nor  does  it  require  the  accused  to  'overcome  the  pre- 
sumption thereby  raised*  in  order  to  be  entitled  to  an  acquittal. 
What  the  law  does  say  is  that  the  fact  of  possession  is  evidence 
of  guilt  upon  which  a  conviction  may  properly  be  returned,  un- 
less the  other  facts  or  circumstances  developed  be  such  that,  not- 
withstanding the  recent  possession,  the  jury  still  entertains  a 
reasonable  doubt  of  the  defendant's  participation  in  the  crime. 
It  is  in  this  sense  the  words  'presumption'  and  'prima  facie  evi- 
dence' must  be  understood  when  employed  in  this  connection." 
It  is  evident  that  the  presumption  arising  from  the  recent  un- 
explained possession  of  stolen  property,  that  the  person  thus 
found  in  possession  is  guilly  of  larceny  or  burglary,  as  the  case 
may  be,  i6  entitled  to  greater  weight  than  the  presumption  of 
guilt  from  flight. 

The  prejudicial  and  misleading  character  of  the  instruction 
given  in  this  case  is  manifest  when  it  is  considered  in  connec- 
tion with  the  evidence  which  we  find' in  the  record.  So  far  bb 
appears,  the  only  evidence  of  flight  was  that  one  of  the  defend- 
ants, who  was  still  in  the  neighborhood  where  the  crime  was 
committed,  two  days  after  the  commission  of  the  crime,  said 
that  he  was  charged  with  having  killed  and  robbed  a  man,  and 
that  '^they  were  after  him  for  it,"  and  he  would  get  away  if  he 
could;  that  some  time  afterward — how  long  does  not  appear — 
he  was  in  a  town  in  an  adjoining  county,  and  that  two  months 
afterward  all  the  defendants  were  under  arrest  for  this  crime  in 
Missouri.  Defendants  were  roving  characters,  going  from  place 
to  place  and  getting  work  of  a  temporary  nature,  and  there  waa 
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no  reason  disdoeed  why  it  shotild  be  expected  that  they  would 
remain  in  the  place  where  they  were  boarding,  near  the  scene  of 
the  robbery,  as  they  had  no  permanent  employment  at  that  place. 
Now,  for  the  court  to  say  that  if  it  was  proven  that  these 
^**  two  defendants,  soon  after  the  commission  of  this  crime, 
left  the  place  where  they  had  been  staying  as  boarders,  and  two 
months  afterward  were  found  in  Missouri,  they  might  be  con* 
victed  of  the  crime  charged,  without  any  further  evidence  what- 
ever of  their  connection  with  the  offense,  was  manifestly  erro- 
neous; and  this  is  exactly  what  the  jury  were  told.  As  a  matter 
of  fact,  there  was  other  evidence  of  their  guilt,  although  the 
testimony  of  the  witnesses  was  conflicting;  but  the  jury  would 
have  be^i  warranted  under  this  instruction  in  jQnding  them 
guilty  on  the  evidence  of  flight  alone,  ambiguous  as  it  was,  al- 
though the  jury  did  not  believe  that  the  other  evidence  even 
tended  to  connect  them  with  the  crime. 

For  error  in  giving  the  instmction  above  referred  to,  a  new 
trial  must  be  ordered. 

Seversed. 

Mr.  Oblef  Justioe  Deemer  Dissented  and  after  qnoting  the  instme- 
tion  in  question,  said  that:  ''The  use  of  the  word  'presamptive'  is 
said  to  be  fatal  to  the  instruction.  I  do  not  think  so.  It  is  agreed 
that  flight  is  evidence  of  guilt,  but  the  majority  say  that  it  is  not 
presumptive  evidence.  If  it  is  not  I  should  hardly  know  what  quali- 
fying term  to  use  in  order  to  express  the  thought.  What  does  this 
adjective  meant  The  Century  Dictionary  says:  'Based  on  a  proba- 
bility; probable;  grounded  on  probable  evidence;  proving  circum- 
stantially, not  directly.'  Is  flight,  then,  evidence  based  upon  pre- 
sumption or  probability  t  Does  it  tend  circumstantially  to  prove 
gniltf  The  authorities  eited  by  the  majority  answer  these  questions 
in  the  affirmative  as  I  understand  them.  What  is  a  presumption  of 
fact  in  criminal  jurisprudence?  Wharton,  in  his  work  on  Criminal 
Evidence,  says:  'It  is  a  logical  argument  from  a  fact  to  a  fact.  It 
is  an  argument  which  infers  a  fact  otherwise  doubtful,  from  a  fact 
which  is  proved':  Wharton  on  Criminal  Evidence,  9th  ed.,  sec. 
707.  Lawson  says:  'It  is  an  act  of  reasoning  and  much  of  human 
knowledge  on  all  subjects  is  derived  from  that  source':  Lawson  on 
Presumptive  Evidence,  2d  ed.,  640.  Bouvier  says:  'It  is  an  inference 
drawn  by  a  process  of  probable  reasoning,  from  some  one  or  more 
matters  of  fact.'  See,  also.  Best  on  Presumptions,  sec.  12,  and  alsa 
State  V.  Meenm,  95  Iowa,  433,  54  N.  W.  2S6.  It  is  of  course  a 
disputable  presumption,  and  one  to  be  drawn  generally  by  the  jury. 
The  question  then  is,  Does  an  inference  of  guilt  arise  from  evi- 
dence of  flight  under  the  facts  assumed  in  the  instructions  t    I  think 
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that  the  authorities  are  practically  agreed  on  the  proposition.-  It 
will  be  noticed  that  the  court  does  not  indicate  in  any  manner  ho'w 
strong  that  inference  is;  the  instruction  leaves  the  whole  matter 
to  the  jury,  simply  saying  that  evidence  of  flight,  if  unexplained, 
may  be  considered  by  them  as  evidence  of  guilt.  After  all,  the 
whole  matter  is  left  to  the  jury.  If  a  jury  is  not  justified  in  eon* 
sidering  unexplained  flight,  under  the  circumstances  pointed  out  in 
the  instruction  as  evidence  of  guilt,  then  such  evidence  is  inad- 
missible for  any  purpose.  This  is  all  the  instruction  warrants  it 
in  doing;  and,  if  it  does  not  announce  the  law,  then  I  have  read 
the  books  to  no  purpose.  There  is  nothing  in  the  instruction  which, 
even  inferentially,  asserts  that  the  jury  might  convict  on  evidenee 
of  flight  alone.  The  court  characterizes  it  as  a  certain  kind  ot 
evidence,  and  then  says  that  the  jury  may  consider  it  as  evidenee 
of  guilt,  that  is  to  say,  as  evidence  tending  to  show  guilt  Its 
characterization  of  the  evidence  as  'presumptive'  rather  than  'di- 
rect' has  support  in  all  the  authorities.  It  is  of  the  same  characteT* 
as  possession  of  property  recently  stolen;  or  identity  of  names  in 
identifying  persons;  or  the  presumption  that  one  intends  the  natural 
and  probable  consequences  of  his  acts,  or  that  he  intended  to  do 
that  which  he  did;  or  the  inference  of  guilt  from  the  fabrication 
or  falsification  of  testimony;  or  the  presumption  against  suicide  due 
to  love  of  life;   or  the  presumption  of  sanity — each    and    all    are 

presumptions  of  more  or  less  weight All  the    authorities,  so 

far  as  I  have  been  able  to  examine  them,  hold  that  flight,  or  the  es- 
cape of  an  accused  person  after  the  commission  of  a  crime,  is  it 
circumstance  tending  to  show  guilt — that  is,  is  presumptive  evidence 
of  guilt — and  that  a  jury  may  consider  such  conduet  as  evidence 
of  guilt:  See  cases  cited  by  the  majority,"  and  Murrell  v.  State, 
46  Ala.  89,  7  Am.  Rep.  592;  People  v.  Wong  Ah  Ngow,  54  CaL  151, 
35  Am.  Eep.  69;  Plummer  v.  Commonwealth,  1  Bush,  7^;  Porter  v. 
State,  2  Ind.  435;  State  v.  Arthur,  23  Iowa,  430;  State  v.  James, 
45  Iowa,  412;  State  v.  Boyer,  79  Iowa,  330,  44  N.  W.  558;  State  v. 
Seymour,  94  Iowa,  699,  63  N.  W.  661;  People  ▼.  Pitcher,  15  Mich. 
397;  Fanning  v.  State,  14  Mo.  386;  Dean  y.  Commonwealth,  4  Gratt. 
541. 

"The  rule  in  Alabama  is  well  stated  in  Murrell  v.  State,  46  Ala. 
89,  7  Am.  Bep.  592,  wherein  it  is  said:  'Flight,  in  a  criminal  prose- 
cution, is  one  of  the  most  common  grounds  for  a  presumption  of 

guilt Flight  is  universally  admitted  as  evidence  of  the  guilt 

of  the  accused,  although  it  is  not  conclusive.' 

"The  instruction  has  support  in  the  following  authorities,  in  ad- 
dition  to  those  already  cited:  State  v.  Hunt,  141  Mo.  633,  43  S.  W. 
389;  State  y.  Ma  Foo,  110  Mo.  7,  33  Am.  St.  Bep.  414,  19  S.  W.  222^ 
State  v.  Brooks,  92  Mo.  542,  5  S.  W.  257,  330;  State  v.  Walker,  9S 
Ho.  95,  9  S.  W.  651,  11  S.  W.  1133." 
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Plight  €f  the  Aeou9ed  as  evidenea  of  his  goilt  is  eonsidered  in  Lewis 
T.  8Ute,  96  Ala.  6,  88  Am.  8t.  Bep.  75,  11  South.  259;  State  t.  Bun- 
eaa,  7  Wash.  836,  86  Am.  St.  Bep.  888,  85  Pae.  117;  State  v.  Foster, 
130  N.  a  666,  89  Am.  St.  Bep.  876,  41  S.  E.  284.  In  State  t.  Ma 
Foe,  110  Ho.  7,  83  Am.  St.  Bep.  414,  19  S.  W.  222,  it  is  held  that 
a  presumption  of  guilt  arises  where  he  flees  to  avoid  arrest.  Flight 
of  the  seeused  itself,  however,  is  held  not  to  authorise  the  jury  to 
presume  guilt  in  Smith  T.  State,  106  Ga.  673.  71  Am.  St.  Bep.  286, 
82  a  B.  851. 


AMEBICAK   TRADING   AND  STOBAOB  COMPANY  r. 

QOTTSTEIN. 
-  [123  Iowa,  267,  98  N.  W.  770.1 

JUDOMBNTB— Foreign— CM>]latenl  AttMilL— A  judgment  of  a 
eovrt  of  another  state  is  conelusiye  against  collateral  attack  as  to 
whether  the  complaint  was  such  as  to  warrant  a  personal  judgment. 
(p.  320.)         

JUDOMBNTB^neadtngB  in  Sanity^— Prayer  for  general  re- 
lief in  a  complaint  in  equity  will  sustain  a  personal  judgment,  (p. 
820.)  

JUD01CENT8— Foreign. — ^A  Demurrer  to  a  petition  alleging 
that  a  personal  judgment  was  entered  by  the  court  of  another  state 
in  conformity  with  the  law  thereof,  is  an  admission  for  the  purpose 
of  deciding  on  the  merits  of  the  demurrer,  that  such  judgment  was 
warranted  by  the  pleadings,     (p.  321.) 

JUDGMENTS — ^Deficiency — Personal  Judgment. — ^A  judgment 
determining  the  amount  due,  establishing  a  lien  and  decreeing  a 
sale  of  property  to  pay  the  debt,  and  directing  a  holding  of  the  sur- 
plus, until  the  further  order  of  the  court,  is  not  a  final,  but  an  inter- 
locutory, judgment,  and,  in  case  of  deficiency,  a  personal  judgment 
may  be  rendered  therefor  by  subsequent  decree,     (p.  821.) 

Berryliill  3e  Henry,  for  the  appellant 

C.  E.  Hmm,  for  the  appellee. 

•••  McCLAIN,  J.  The  objection  raised  by  the  demnrrer  to 
plamtLFs  recoTeiy  on  the  Ulinois  judgment  set  ont  in  the  peti- 
tion ia  tiiat  the  IllinoiB  court  had  no  jurisdiction  of  the  defend- 
ant, and  therefore  the  judgment  rendered  is  Toid.  The  daim 
of  want  of  jurisdiction  is  predicated  on  two  grounds:  1.  That 
in  its  bill  of  complaint  in  the  Illinois  court  the  complainant 
(plaintiff  in  this  action)  did  not  ask  relief  by  way  of  a  personal 
judgment  against  defendant;  and  2.  That  after  rendering  a 
fbial  decree  in  the  action  which  did  not  include  any  personal 
judgment  against  the  defendant,  the  Illinois  court  proceeded 
without  jurisdiction  to  render  a  subsequent  decree,  which  is  the 
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one  relied  on  by  plaintiff,  in  which  it  is  adjudged  that  the  com- 
plainant recover  of  the  defendant  the  sum  of  five  hundred  and 
thirty-two  dollars  and  ninety-three  cents,  for  which  execution, 
shall  issue  as  upon  a  judgment  at  common  law.     It  is  suffi- 
ciently shown  by  the  allegations  of  the  complaint  that  the  de- 
fendant appeared  in  the  Illinois  court  so  as  to  confer  upon  that 
court  jurisdiction  to  render  a  personal  judgment,  provided  the 
court  had  the  power  in  such  proceeding  and  at  the  time  the 
final  decree  was  rendered  to  enter  a  personal  judgment.     In  the 
complaint  filed  in  the  Illinois  court  relief  is  asked  by  way  of 
foreclosure  of  a  lien  against  certain  personal  properly  alleged 
to  belong  to  the  defendant  for  certain  storage  and  handling 
charges  in  connection  with  such  property  shipped  by  defendant 
to  complainant  at  Chicago  for  sale,  with  an  additional  prayer 
for  **such  other  and  further  relief  in  the  premises  as  equily 
may  require  and  as  to  the  court  may  seem  meef    The  objec- 
tion that  this  complaint  did  not  give  the  Illinois  court  juris- 
diction to  enter  a  personal  judgment  is  not  well  taken,  for  sev- 
eral reasons.    In  the  first  place,  the  decree  of  the  Illinois 
court  having  jurisdiction  of  the  parties  is  conclusive  as  against 
collateral  attack  on  the  question  of  law  as  to  whether  the  com- 
plaint was  such  as  to  warrant  a.  personal  judgment    There  are, 
no  doubt,  expressions  in  text-books  and  opinions  to  the  effect 
that  a  judgment  for  relief,  not  asked  for  in  the  complaint,  is 
void  ^®*^  for  want  of  jurisdiction,  but,  as  far  as  any  authorities 
to  this  effect  are  cited  for  appellee,  they  relate  to  cases  where 
the  question  was  raised  by  way  of  appeal  or  other  method  of 
direct  attack,  or  where  the  judgment  was  by  default,  and  there- 
fore without  jurisdiction,  except  in  so  far  as  the  defendant  was 
advised  by  the  notice  or  summons  and  the  complaint  or  other 
pleading  filed  that  judgment  might  be  rendered  against  him. 
It  is  not  necessary  now  to  discuss  the  authorities  on  this  sub- 
ject, as  our  conclusion  is  sufficiently  supported  by  other  con- 
siderations hereinafter  stated. 

It  seems  to  be  well  settled  under  the  authorities  that  a  prayer 
for  general  relief  in  a  complaint  in  equity  will  sustain  a  per- 
sonal judgment:  Her  v.  Griswold,  83  Iowa,  442,  49  N".  W.  1023; 
Thomas  v.  Farley  Mfg.  Co.,  76  Iowa,  735,  39  N.  W.  874.  Thus, 
in  Cushman  v.  Bonfield,  139  111.  219,  28  N".  B.  937,  it  is  held 
that  a  bill  for  the  specific  enforcement  of  a  contract,  which  also 
contains  a  prayer  for  general  relief,  will  support  a  money  de- 
cree, although  the  specific  relief  asked  cannot  be  given.  Aud 
to  the  same  effect  are  Qibbs  v.  Davies,  168  111.  206,  48  N.  E. 
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120,  and  Penn  v.  Folger,  182  lU.  76,  66  N.  E.  192.  We  think 
there  can  be  no  doubt  of  the  power  of  the  Illinois  court,  as  a 
general  principle  of  equity  practice,  to  enter,  as  it  did,  personal 
judgment  for  the  balance  of  the  indebtedness  of  defendant  to 
the  complainant  after  the  application  in  discharge  of  complain- 
ant's lien  of  the  amount  realized  by  judicial  sale  of  the  property 
subject  to  the  lien. 

But,  if  there  could  be  any  doubt  of  the  sufficiency  of  the 
complaint  to  sustain  the  decree  for  a  money  judgment  under 
the  general  rules  of  procedure  recognized  in  this  state,  it  is  re- 
moYcd,  so  far  as  this  case  is  concerned,  by  plaintifiPs  allegation 
in  an  amendment  to  his  petition  that  by  the  general  usage  and 
practice  of  courts  of  equity  in  the  state  of  Illinois  and  the  de- 
cisions of  the  supreme  court  of  said  state  a  court  of  chancery  of 
that  state  has  jurisdiction  under  such  prayer  for  general  relief 
to  enter  personal  judgment  when  the  same  is  consistent  with 
the  allegations  ^"^  of  fact  contained  in  the  bill,  and  tiiat  tiie 
decree  of  the  Illinois  court  was  rendered  in  accordance  with 
such  usage  and  practice.  This  allegation  of  fact  as  to  the  law 
of  Illinois  is  confessed  by  tiie  demurrer,  and  we  are  bound, 
therefore,  to  assume>  for  the  purpose  of  this  case,  as  it  is  now 
before  us,  that  the  personal  judgment  was  sufficiently  war- 
ranted by  the  allegations  of  the  bill  of  complaint. 

Appellee's  contention  that  the  Illinois  court  had  lost  jurisdic- 
tion of  the  case  before  the  r^dition  of  the  decree  relied  on 
by  the  plaintiff  is  predicated  on  the  claim  that  it  had  previously 
rendered  a  final  decree,  which  did  not  include  a  personal  judg- 
ment against  the  defendant;  but  this  contention  is  without 
merit  In  the  first  decree  it  was  found  that  defendant  was  in- 
debted to  plaintiff  in  the  sum  of  six  hundred  dollars,  for  which 
complainant  had  a  lien  upon  the  personal  property  referred  to, 
and  the  master  in  chancery,  whose  report  of  the  amount  of  in- 
debtedness was  therein  confirmed,  was  ordered  on  default  of 
payment  within  a  time  fixed  to  sell  said  property,  and  out  of 
the  proceeds  thereof  satisfy  complainant's  lien  and  the  costs  of 
the  proceedings  so  far  as  sufficient  for  that  purpose,  and  hold 
the  remainder,  if  any,  subject  to  the  further  order  of  the  court. 
Afterward,  by  the  decree  on  whidi  plaintiff  relies,  the  court  ap- 
proved the  report  of  sale  and  distribution  of  proceeds  by  the 
master,  and,  finding  that  after  applying  the  amount  realized 
from  the  sale  to  the  satisfactiiHi  of  complainant's  lien  and  the 
costs  a  balance  of  five  hundred  and  thirty-two  dollars  and 
ninety-three  cents  was  left  unpaid,  rendered  a  personal  judg- 
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ment^  as  already  etated,  in  fayor  of  the  complainant  and  against 
the  defendant  for  that  amount  Now^  it  is  clear  that  by  the 
terms  of  the  first  decree  some  further  proceedings  in  the  court 
were  contemplated  and  required.  Such  decree  was  not  a  final 
decree^  but  was  interlocutory  in  nature,  and  after  the  master 
had  made  the  sale^  and  reported  his  action  in  the  premises^  it 
was  proper  for  the  court,  and  within  its  jurisdiction,  to  render  a 
final  decree  as  to  the  disposition  of  any  proceeds  of  the  sale 
remaining  after  the  satisfaction  of  the  ^''^  lien  and  costs,  or, 
if  any  balance  of  the  lien  and  costs  remained  unsatisfied,  then 
for  personal  judgment  against  the  defendant  for  such  balance. 
Plaintifif^s  petition  as  amended  was  not,  therefore,  subject  to 
the  objections  taken  to  it  by  the  defendant's  demurrer,  and  the 
demurrer  should  have  been  overruled.  The  judgment  of  tlie 
trial  court  predicated  on  the  sustaining  of  defendant's  demurrer 
was  erroneous,  and  it  is  reversed. 


Courts  should  Render  such  Judgment y  as  a  mie,  as,  upon  the  whole 
record,  the  law  requires,  without  reijard  to  any  request  or  want  of 
request  therefor:  Johnson  ▼.  White  Mountain  Creamery  Assn.,  68  N. 
H.  437,  73  Am.  St.  Rep.  610,  36  All.  13.  And  they  should  award  any 
relief  to  which  the  plaintiff's  pleading  and  proof  entitle  him,  regard- 
less of  the  prayer  embodied  in  his  complaint:  Boss  v.  Purse,  17  Colo. 
24,  28  Pac.  473;  McNeUl  v.  Hodges,  105  N.  C.  52,  11  S.  E.  265.  Under 
a  prayer  for  general  relief,  a  personal  or  deficiency  judgment,  it 
seems,  may  be  rendered  against  a  mortgagor:  Shepherd  v.  Pepper, 
133  U.  S.  626,  10  Sup.  Ct.  Rep.  438,  33  L.  ed.  706;  Nolen  v.  Woods, 
80  Tenn.  (12  Lea)  615.  As  to  the  effect  of  a  default  judgment  grant- 
ing relief  not  prayed  for,  see  Mach  v.  Blanchard,  15  8.  Dak,  432,  91 
Am.  St.  Rep.  698,  90  N.  W.  1042,  58  L.  R.  A.  811;  Russell  ▼.  Shnrtleff, 
28  Colo.  414,  89  Am.  Bt.  Rep.  ^J6.  66  Pac.  27:  Foley  v.  F6leT.  120 
CaL  83,  65  Am.  St.  Rep.  X47,  62  Pac.  122. 
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McCLUEG  ▼.  BBENTON. 

1123  Iowa,  368,  98  N.  W.  8M.] 

TTNIiAWFUL  8EAB0H— Oonflent— ETldence.— ^If,  in  an  aetion 
to  r«eoyer  for  searching  premises  without  a  warrant,  the  eyidenee  as 
to  whether  the  plaintiff  and  owner  gave  his  consent  to  the  search 
is  conflicting,  directing  a  verdict  for  defendant  is  erroneons.  (p. 
825.)  

TTNIiAWPUL  SEABCH  by  Of&cer.— A  search  of  a  private 
residence  for  evidence  of  crime,  without  a  warrant  therefor,  cannot 
be  justified,  though  made  by  an  officer,     (p.  325^) 

UKIiAWFUIi  SEABCH^Evidence— Use  of  HonndB. — ^In  an 
action  to  recover  for  an  unlawful  search,  evidence  as  to  the  conduct 
of  hounds  used  to  track  the  thief  is  admissible  only  on  the  question 
of  malice,  in  mitigation  of  damages,     (p.  327.) 

UKIiAWFUL  SEABOH— Use  of  Hoondji— Evidence.— In  an 
action  to  recover  for  an  unlawful  search  of  private  premises,  through 
the  use  of  hounds,  evidence  as  to  their  breeding  and  training,  letters 
indorsing,  and  stories  concerning  their  ability  and  usefulness,  are 
not  admissible,     (pp.  327,  328w) 

TJNXAWPUL  SEABCH— Evldenoe — Photographs  of  Hounds.-* 
In  an  action  to  recover  for  an  unlawful  search,  photographs  of  hounds 
used  in  making  such  search  are  not  admissible  in  evidence,     (p.  328.) 

MoYey^  McYey  &  Graham  and  J.  D.  Laws^  for  the  appellant 

Bead  &  Bead  and  Myerly  &  Myeiiy^  for  the  appelleea. 

•••  WEAVEE,  J.  That  the  appellees  did  search  the  hoiuM 
and  premises  of  the  plaintiff  for  the  discovery  of  alleged  stoleik 
property^  and  that  such  search  was  made  without  any  warrant 
issued  for  that  purpose,  was  not  denied  on  the  trial  below,  and 
is  conceded  in  argument.  The  claim  is  made,  however,  that  this, 
act,  otherwise  unlawful,  was  done  with  the  consent  of  the  plain-^ 
tiff,  and  it  was  upon  the  theory  that  this  defense  had  beea 
established  without  substantial  dispute  that  the  trial  court  di- 
rected a  verdict  against  the  appellant  We  have  therefore  to 
consider  whether  the  evidence  made  a  case  from  which  the  jury 
xnigfat  properly  have  found  in  appellant's  favor.  At  the  date 
of  the  transaction  in  question,  the  defendant  Brenton  was  mayor 
of  the  city  of  Des  Moines,  Brackett  was  chief  of  police,  and 
Crewse  was  captain  of  the  night  force  of  said  city.  Plaintiff 
was  the  head  of  a  family,  residing  in  Des  Moines,  near  the 
boundary  line  between  that  city  and  the  town  of  Valley  Junc- 
tion. The  evidence,  giving  it  the  most  favorable  construction 
which  it  will  reasonably  bear  in  plaintiff's  favor,  as  we  are  re* 
quired  to  do  for  the  purposes  of  this  appeal,  tends  to  show  the 
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following  state  of  facts:  On  or  about  May  2,  1902,  «a  Mr. 
Brown"  informed  the  mayor  that  a  neighbor,  from  whom  some 
chickens  had  been  stolen,  desired  the  oflacers  to  bring  out  cer- 
tain bloodhounds  kept  in  the  city,  and  try  to  trace  the  thief, 
fiesponding  to  this  call  in  person,  the  mayor  on  the  same  eve- 
ning started  for  the  scene  of  action,  accompanied  by  quite  a 
retinue  of  followers.  Among  the  number  were  the  chief  of 
police,  the  captain  of  the  night  force,  a  city  alderman,  the  city 
physician,  the  ^'man  with  the  hounds,'^  and  various  other  gen- 
tlemen, presumably  volunteers  in  the  cause  of  retributive  justice. 
The  order  and  line  of  march  are  not  made  clear  by  the  testi- 
mony, and  we  have  not  been  favored  with  any  maps  or  charts 
showing  the  disposition  of  the  forces.  It  does  appear  that  some 
.time  during  the  evening  they  rendevoused  at  Valley  Junction, 
from  which  base  of  operations  the  advance  upon  plaintiff's  house 
waa  made  ^^  about  10  or  11  o'clock  P.  M.  The  dogs  were 
taken  to  the  premises  of  the  person  who  claimed  to  have  lost 
the  chickens,  and  there  turned  loose  for  a  trial  of  their  de- 
tective skill.  Following  their  lead,  as  is  claimed,  the  mayor's 
forces  came  to  the  house  of  the  plaintiff,  who,  unsuspicious  of 
'4;his  canine  impeachment  of  his  good  name  and  fame,  had  re- 
hired with  his  family  for  the  night  The  mayor  and  captain 
of  the  night  force  advanced  to  the  door,  gave  the  alarm  in  due 
form,  and  demanded  entrance.  Soon  the  door  opened  ''about 
five  or  six  inches,''  it  is  said,  revealing  the  plaintiff  clad  in  a 
nightrobe,  and  armed  with  an  iron  poker.  The  captain,  turn- 
ing his  head  aside  to  avoid  an  anticipated  blow  from  the  poker, 
at  the  same  time  deftly  inserted  his  foot  between  the  door  and 
the  jamb,  thereby  retaining  all  the  advantage  thus  far  gained. 
The  mayor,  noting  the  captain's  peril,  interposed  to  prevent  any 
assault  upon  him  by  promptly  warning  the  plaintiff:  ''None  of 
that  goes  here.  I  am  mayor  of  the  city  of  Des  Moines,  and 
-we  are  here  on  official  business."  Naturally  this  proclamation 
tended  to  chill  the  ardor  of  the  defense,  and  the  door  waa  soon 
opened — ^whether  by  the  act  of  the  plaintiff  from  within,  or  by 
pressure  from  the  party  without,  is  a  matter  of  controversy. 

The  defendants  testify  that,  on  being  informed  of  the  official 
character  of  the  mayor's  party  and  the  object  of  their  call, 
plaintiff  allowed  them  to  proceed  and  make  the  seardi;  and, 
if  this  was  not  disputed,  tiie  ruling  of  the  lower  court  could, 
perhaps,  be  sustained,  although  it  is  not  free  from  doubt  that 
a  consent  obtained  in  the  manner,  and  under  the  circumstances 
portrayed  by  the  defendants  themselves,  would  be,  in  any  JQft 
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of  the  word^  a  free  and  ydimtaiy  act    But  the  evidence 
aa  to  the  alleged  consent  ia  by  no  means  all  one  way.    Plaintiff 
and  his  two  sons  distinctly  deny  that  consent  was  given  to  the 
entry  into  the  house  or  to  its  search,  and  declare  that  the  door 
was  forced  open  against  the  resistance  of  the  plaintiff^  that  the 
poker  was  forcibly  wrested  from  plaintiff's  hands,  and  that^ 
when  one  of  the  sons  attempted  to  hand  the  key  of  the  chicken- 
honse  to  his  father,  one  of  the  ^^  mayor's  party  unceremon- 
iously took  possession  of  it,  and  thereby  gained  entrance  to  the 
chicken-bouse.    In  some  material  respects  their  story  iSnda 
corroboration  in  the  testimony  of  the  witnesses  for  the  defense. 
There  is  testimony,  also,  that  the  search  was  conducted,  by  some 
of  the  party  at  least,  in  a  loud  and  boisterous  manner,  and  with 
little  regard  for  the  sensibilities  of  the  plaintiff  and  his  family* 
One  of  the  searchers  candidly  admits  that  he  was  a  '^ttle  en- 
thused,''  and  did  not  pay  much  attention  to  the  details;  and  it 
is  said  by  one  witness  that  another  member  of  the  parl^  became 
somewhat  confused  as  to  the  real  object  of  the  search,  and  de- 
manded to  know  whether  there  waa  ^^any  beer  in  the  cellar/' 
The  discouraging  answer  that  there  "yrsB  no  cellar"  seems  not 
to  have  been  fully  credited,  for  it  is  further  testified  that  the 
knot  holes  in  the  floor  were  carefully  probed  with  a  pocket  rule, 
to  ascertain  the  amount  of  available  space  thereunder.     Upon 
such  a  state  of  the  record,  we  think  it  very  clear  that  the  jury 
should  have  been  allowed  to  pass  upon  the  issue  of  fact  pre- 
sented by  the  pleadings.     If  plaintiff's  home  was  invaded  in  the 
manner  claimed  by  him,  he  has  suffered  a  wrong  for  which  the 
law  will  afford  him  substantial  remedy.     On  the  other  hand, 
if  he  freely  and  voluntarily  surrendered  his   premises  to  the 
search,  as  claimed  by  the  defendants,  he  has  suffered  no  wrong; 
but,  the  fact  being  in  dispute  the  court  cannot  rightfully  inter- 
vene to  direct  a  verdict  for  either  party.     The  right  of  the  citi- 
zen to  occupy  and  enjoy  his  home,  however  mean  or  humble, 
free  from  arbitrary  invasion  and  search,  has  for  centuries  been 
protected  with  the  most  solicitous  care  by  every  court  in  the 
English-speaking  world,  from  Magna  Charta  down  to  the  pres- 
ent, and  is  embodied  iu  every  bill  of  rights  defining  the  limits 
of  governmental  power  in  our  own  republic. 

The  mere  fact  that  a  man  is  an  officer,  whether  of  high  or 
low  degree,  gives  him  no  more  right  than  is  possessed  by  the 
ordinary  private  citizen  to  break  in  upon  the  privacy  of  a  home 
and  subject  its  occupants  to  the  indignity  of  a  search  for  the 
evidences  of  crime,  without  *''•  a  legal  warrant  procured  for 
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that  purpose.  No  amount  of  incrimmatiiig  evidence,  whatever 
its  source^  will  supply  the  place  of  such  warrant.  At  the  closed 
door  of  the  home,  be  it  palace  or  hovel,  even  bloodhounds  must 
wait  till  the  law,  by  authoritative  process,  bids  it  open.  Even 
with  a  warrant,  tlie  law  of  this  state  forbids  a  search  in  the 
night-time,  save  upon  a  showing  therefor,  and  upon  special 
authority  expressed  in  the  writ :  Code,  sec.  6655.  A  right  thuB 
carefully  guarded  by  the  statute  as  well  as  by  the  common  law 
is  not  to  be  lightly  disregarded. 

2.  Plaintiff  assigns  error  upon  the  ruling  of  the  trial  court 
admitting  testimony  offered  by  defendants  as  to  the  conduct  of 
the  dogs  in  leading  the  searching  party  to  his  house.  Its  ad- 
mission is  sought  to  be  justified  by  defendants  as  being  a  part 
of  the  res  gestae,  and  upon  the  question  of  malice.  As  a  part 
of  the  circumstances  leading  immediately  to  the  search  and 
thus,  perhaps,  tending  to  disclose  something  of  the  motive 
actuating  the  defendants,  we  are  inclined  to  hold,  though  not 
without  some  hesitation,  that  it  was  allowable  for  the  defend- 
ants to  prove  the  facts  as  to  the  presence  of  the  dogs  and  the 
use  made  of  them  on  the  occasion  under  investigation.  Be- 
yond that,  however,  the  defendants  should  not  have  been  per- 
mitted to  go.  It  must  be  borne  in  mind  that  this  is  not  an  ac- 
tion for  malicious  prosecution  or  malicious  arrest,  but  for  an 
alleged  wrongful  and  unauthorized  trespass  upon  plaintifiPs 
home  and  property.  In  a  case  of  the  former  kind,  an  honest 
belief  in  the  guilt  of  the  person  prosecuted  or  arrested,  and  the 
facts  and  circumstances  on  which  such  belief  is  founded,  are 
ordinarily  prjoper  matters  of  inquiry;  and  such  circumstances, 
if  amounting  to  probable  cause  for  the  proceeding  complained  of, 
will  constitute  a  complete  defense  to  a  suit  for  damages.  But  in 
a  case  like  the  one  at  bar  the  doctrine  or  rule  of  probable  cause 
has  no  application.  To  illustrate:  in  an  action  for  damages 
from  malicious  prosecution  for  theft  the  defendant  may  plead 
and  prove  that  plaintiff  was  in  fact  guilty  of  the  crime  charged 
against  him,  and  thus  establish  a  perfect  defense.  ^'^  But  in 
an  action  for  an  unlawful  search  it  is  no  defense  whatever  to 
say  that  plaintiff  was  a  thief,  or  did  in  fact  have  the  stolen 
property  upon  his  premises.  The  fact  may  be  admitted,  but  the 
right  of  action  remains.  There  is  but  one  possible  phase  of  the. 
case  upon  which  the  admission  of  any  testimony  of  this  kind 
can  be  upheld.  If  the  jury  should  find  for  plaintiff — ^that  the 
wrongful  search  was  made,  and  that  in  such  act  the  defendants 
were  moved  or  inspired  by  malice  toward  the  plaintiff — they 
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could,  in  addition  to  actual  damages,  assess  a  greater  or  less 
sum  against  the  defendants  by  way  of  punishment  or  as  exem- 
plary damages.  In  mitigation  of  such  damages,  only,  evidence- 
may  be  received  of  any  fact  which  fairly  and  reasonably  tends 
to  show  that  the  act  was  done  in  good  faith  and  without  malice. 
Motive  and  intent  being  of  the  essence  of  the  inquiry  where 
exemplary  damages  are  sought,  any  evidence  which  fairly  tends 
to  their  disclosure  is  admissible:  Eedfield  v.  Eedfield,  75  Iowa, 
435,  39  N.  W.  688;  Wallace  v.  Finch,  24  Mich.  255;  Camp 
Y.  Camp,  59  Vt.  667,  10  Atl.  748;  Voltz  v.  Blackmar,  64  N.  Y. 
440.  It  is  necessary,  however,  for  the  court  to  carefully  guard 
the  application  of  this  rule,  to  prevent  its  being  made  an  open 
door  for  the  introduction  in  evidence  of  much  that  is  imma- 
terial, irrelevant,  and  confusing;  and  the  jury  should  be  in- 
formed in  cases  of  this  nature  that  evidence  of  good  motive 
or  absence  of  malice  goes  only  to  the  matter  of  assessing  dam- 
ages by  way  of  punishment  or  example,  and  should  be  wholly 
disregarded  in  assessing  actual  or  compensatory  damages. 

3.  Much  evidence  was  admitted  over  plaintiff^s  objection 
which  was  merely  laudatory  of  the  fame  and  royal  lineage  of 
the  hounds  employed  in  the  raid  upon  the  plaintiff^s  prem- 
ises. For  instance,  the  mayor,  as  a  witness,  was  permitted 
to  state  what  he  had  been  informed  as  to  the  breeding  and 
training  of  the  animals,  and  what  he  had  heard  of  their 
work,  and  that  an  old  schoolmate  of  the  witness  had  highly 
indorsed  them  in  a  letter.  In  view  of  the  well-known  ease 
with  which  letters  of  indorsement  from  good  men  are  pro- 
cured by  all  kinds  of  ^'^^  candidates  for  favor  it  may,  per- 
haps, be  presumed  that  credentials  of  this  sort  could  have  no 
weight  with  the  jury,  and  that  plaintiff  suffered  no  prejudice 
therefrom;  but  we  think  the  matter  so  clearly  incompetent  and 
immaterial  that  the  objection  thereto  should  have  been  sus- 
tained. The  witness  Quint  was  also  allowed  to  testify  that  he 
represents  a  company  which  insures  banks  against  burglary,  and 
makes  it  a  business  to  ''punish  and  prosecute  criminals,'^  and 
that  in  such  capacity  he  had  looked  up  the  history  of  the  hounds, 
with  a  view  to  utilizing  their  services  in  the  company's  business. 
From  this  investigation  he  says  he  was  'led  to  believe  th^n 
findy  bred,  safe,  and  sure,  trained  for  great  capacity  in  follow- 
ing and  tracking  and  using  the  scent,  quite  intelligent,  and  prob- 
ably the  best  hounds  in  the  west" ;  a  statement  which  he  empha- 
sized by  stories  gleaned  from  hearsay — how  by  the  remarkEtble 
instfaiet  of  these  dogs  a  robbery  of  a  bank  had  been  frustrated 
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and  the  murderer  of  a  woman  had  been  driven  to  suicide  after 
a  chase  of  thirty  miles>  the  only  chie  given  the  dogs  being  a. 
soent  ''from  a  pair  of  socks''  of  the  fleeing  male  factor. 

Ab  a  seal  to  this  eulogium,  the  witness  produced  photographs 
of  the  hounds^  which  were  admitted  in  evidence.  The  particular 
point  in  controversy  which  these  portraits  were  intended  to 
illuminate  is  not  pointed  out  by  counsel,  and  our  unaided  efforts 
in  that  direction  have  proved  fruitless.  All  this  testimony  both 
of  the  mayor  and  Quint  was  objected  to  by  the  plaintiff,  and 
shoidd  have  been  excluded.  The  matter  being  tried  was  the 
alleged  trespass  upon  plaintiff's  home,  not  plaintiff's  guilt  or 
innocence  of  chicken  stealing,  nor  the  pedigree,  training,  skill, 
or  appearance  of  the  bloodhounds — a  distinction  which  at  times 
seems  to  have  been  overlooked  in  the  presentation  of  the  tes- 
timony. 

4.  Complaint  is  also  made  of  the  action  of  the  trial  court 
in  allowing  defendants  to  amend  their  answer  upon  the  eve  of 
trial;  but  to  permit  amendment  is  a  rule  applied  by  *'"*  courts 
with  great  liberality,  and  we  find  nothing  to  indicate  that  the 
discretion  thus  universally  exercised  was  abused  in  the  present 
instance.  Other  questions  raised  are  such  as  are  not  likely  to 
arise  upon  a  retrial,  and  we  do  not  consider  them. 

For  the  reasons  stated,  the  judgment  appealed  from  is  re- 
versed. 


8EABCH  OF  FBEMISBS  OF  FBIVATE  PBB80N8. 
L    Security  from  Unlawfol  Search,  S28. 
XL    Search  TJndet  Warrant. 

a.  Oenendly,  829. 

b.  Bequisites  of  Warrant. 

1.  Designation  of  Flace,  831. 

2.  Deflcrlption  of  Froperty,  332. 
2IL    lability  tTkider  Search-warrants. 

a.  ICalicioiis  Frosecntion,  832. 

b.  LiabUlty  In  Trespass,  333. 

IV.    Warrant  of  Arrest  as  Search-waxrant,  dSL 

I.  Security  fjrom  Unlawful  SeardL 
An  unreasonable  search  is  an  examination  or  inspection  without 
authority  of  law,  of  one's  premises  or  person,  with  a  Tiew  to  the 
discovery  of  stolen,  contraband  or  illicit  property,  or  for  some  evi- 
dence of  guilt,  to  be  used  in  the  prosecution  of  a  criminal  action. 
The  right  of  individuals  to  be  exempt  from  such  searches  is  guar- 
anteed by  an  ameBdment  to  article  4  of  the  constitution  of  th» 
United  States,  and  such  amendment  is  incorporated  generally  in  th» 
constitutions  of  the  several  states.    Such  amendment  reads  as  foUowsi 
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"Tke  right  of  the  people  to  be  eeeure  in  their  persoBS,  houses,  papers, 
«Bd  eifeetSy  against  unreasonable  searches  and  seisures,  shall  not  be 
Tiolated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported bj  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  person  or  things  to  be  seized '^  U.  8.  Const., 
amendment  to  article  4.  But  the  right  to  be  secure  in  one's  own 
house  is  not  a  right  derived  from  the  constitution  alone.  It  existed 
long  before  the  adoption  of  the  constitution  at  the  common  law: 
United  SUtes  y.  Crosby,  1  Hughes,  448,  Fed.  Cas.  No.  14,893. 

The  Tiolation  of  the  right  to  be  secure  in  one's  home  does  not 
require  aetual  entry  upon  the  premises  and  a  search  for  and  the  seiz- 
nre  of  property  in  order  to  constitute  it  an  unreasonable  search  and 
seisnre.  The  compulsory  production  of  one's  private  boohs  and 
papers  to  be  used  against  him  in  a  criminal  or  penal  proceeding,  is 
within  the  meaning  and  spirit  of  such  constitutional  provision:  Boyd 
T.  United  States,  116  U.  &  616,  6  Sup.  Ct.  Bep.  524,  29  L.  ed.  746. 
Searches  made  upon  the  complaint  or  suggestion  of  one  party  of 
the  house  or  possessions  of  another,  in  order  to  secure  a  personal 
advantage,  and  not  with  any  design  to  afford  aid  in  the  administra- 
tion of  justice  in  reference  to  acts  or  offenses  in  violation  of  penal 
laws,  are  unreasonable  and  unwarranted;  as,  for  instance,  a  search 
made  on  a  warrant  issued  by  a  judge  in  insolvency,  on  the  complaint 
of  an  assignee  for  property  belonging  to  the  debtor:  Bobinson  v. 
Bichardson,  13  Gray,  454. 

The  amendment  to  the  United  States  constitution  above  referred 
to,  declaring  that  the  right  of  the  people  to  be  secure  in  their  prop- 
erty against  unreasonable  searches  docs  not  apply  to  state  govern- 
mentSy  but  is  a  limitation  exclusively  upon  national  power.  It  has 
no  application  to  proceeding  under  authority  of  the  state.  But  never 
theless  the  same  right  is  generally  guaranteed  by  the  state  constitu* 
tions:  Beed  v.  Bice,  2  J.  J.  Marsh.  44,  19  Am.  Dec.  122;  State  v. 
AtUnson,  40  S.  C.  363,  42  Am.  St.  Bep.  877,  18  a  E.  1021;  State  v. 
Brennan^  2  a  Dak.  384,  50  N.  W.  625. 

n.  Search  Under  Warrant, 
a.  Generally. — ^In  no  case,  it  is  believed,  has  any  person,  even  a 
peace  officer,  the  right  to  enter  and  search  the  private  premises  of 
another  for  evidence  of  crime  or  of  a  violation  of  penal  laws  except 
under  authority  of  a  search-warrant:  Beed  v.  Adams,  2  Allen,  413. 
Perhaps,  after  a  person  is  alleged  to  have  committed  a  crime  his 
premises  may  be  searched  for  evidence  thereof,  without  a  warrant  by 
permission  and  with  the  assistance  of  the  servant  or  agent  of  the 
owner,  when  the  former  is  in  charge  of  the  premises:  State  v.  Gris- 
weld,  67  Conn.  290,  34  Atl.  1046,  33  L.  B.  A.  227;  Grim  v.  Bobinson, 
SI  Neb.  540,  48  N.  W.  388.  A  peace  officer  vested  with  authority  to 
"inspaef  certain  enumerated  places  cannot  without  a  warrant,  in- 
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▼ade  or  searcli  such  a  house  or  place  on  his  mere  suspicion  that  mis- 
demeanors are  committed  therein.  The  power  to  "inspect"  does 
not  confer  authority  of  visitation  and  search:  People  v.  Glennon,  37 
Misc.  Eep.  (N.  Y.)  1,  74  N.  Y.  Supp.  794.  After  pointing  out  that 
policemen  have  no  right  to  invade  and  search  private  houses  without 
a  warrant  and  on  mere  suspicion  or  hearsay  that  some  sort  of  crime 
may  have  been  committed  therein,  or  that  such  house  contains  some 
evidence  that  a  crime  has  been  committed.  Judge  Gaynor  said:  "If 
it  were  so  that  we  are  all  open  to  have  our  houses  invaded,  ran- 
sacked and  searched  by  policemen  on  nothing  except  what  they  may 
choose  to  call  their  suspicions,  and  that  we  may  be  arrested  in  the 
same  way,  we  would  not  be  living  under  a  free  government,  but 
under  a  most  intolerable  despotism,  the  like  of  which  former  genera- 
tions struggled  against  until  they  obtained  those  guaranties  of  in- 
dividual rights  and  liberties  which  made  them  tree,  the  chief  of 
which  were  that  their  houses  should  not  be  invaded  and  searched, 
and  that  they  should  not  be  seized  except  by  warrant  and  process 
of  law":  People  v.  Glennon,  37  Misc.  Bep.  (N.  Y.)  7,  74  N.  Y.  Supp. 
794.  The  means  generally  invoked,  and  the  only  legal  means  that  can 
be  invoked,  to  search  the  premises  of  a  private  individual,  is  a  search- 
warrant,  which  is  an  authority  in  writing  from-  the  state  signed  by  a 
magistrate,  and  directed  to  an  officer,  commanding  him  to  examine 
a  designated  place  for  articles  alleged  to  be  concealed  there  contrary 
to  law.  Such  a  warrant  may  be  issued  to  search  for  property  stolen 
or  embezzled,  or  which  has  been  used  as  the  means  of  committing  a 
felony,  or  which  some  person  has  in  his  possession  with  intent  to  use 
as  a  means  of  committing  a  crime:  People  v.  Noelke,  29  Hun,  461; 
Langdon  v.  People,  133  111.  382,  24  N.  £.874;  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  Bep.  524,  29  L.  ed.  746.  "Search-warrants 
were  never  recognized  by  the  common  law  as  processes  which  might  be 
availed  of  by  individuals  in  the  course  of  civil  proceedings,  or  for  the 
maintenance  of  any  mere  private  right,  but  their  use  was  confined  to 
cases  of  public  prosecutions,  instituted  and  pursued  for  the  suppres- 
sion of  crime  or  the  detection  and  punishment  of  criminals.  Even 
in  those  cases,  if  we  may  rely  on  the  authority  of  Lord  Coke,  their 
legality  was  formerly  doubted,  and  Lord  Camden  said  that  they 
crept  into  the  law  by  imperceptible  practice.  But  their  legality  has 
long  been  considered  to  be  established  on  the  ground  of  public  neces- 
sity, because,  without  them,  felons  and  other  malefactors  would  es- 
cape detection":  Bobinson  v.  Bichardson,  13  Gray,  456.  The  most 
frequent  use  of  the  search-warrant  is  to  search  for  goods  alleged  to 
have  been  stolen  and  to  such  use  it  seems  formerly  to  have  been  con- 
fined: Stone  V.  Dana,  5  Met.  (Mass.)  98;  Entick  ▼.  Carrington,  19 
How.  St  Tr.  1029;  State  v.  Mann,  5  Ired.  45. 

Statutes  in  many  of  the  states  authorize  the  use  of  the  search- 
warrant  to  search  for  and  seize  lottery  tickets  and  materials:  Com- 
monwealth ▼.  Dana,  2  Met.   (Mass.)   329;  and  gaming  implementa: 
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Commonwealth  r.  Guming  Implements^  119  Mass.  332;  Hastings  ▼• 
Hang,  85  Mieh.  87,  48  K.  W.  294;  or  for  the  seizure  of  intoxicating 
liquors  kept  for  sale  in  violation  of  law:  Commonwealth  ▼.  Intoxica- 
ting LiqnorSy  6  Allen,  599;  Gnenther  v.  Day,  6  Gray,  490;  Downing 
T.  Porter,  8  Gray,  539;  Commonwealth  v.  Intoxicating  Liquors,  105 
Mass.  178;  Hussey  y.  Dayia,  58  N.  H.  317;  State  ▼•  Newman,  96  Wis. 
258,  71  N.  W.  438. 

b.    Beqnlsites  of  Warrant. 

1.  Beaignatioii  of  Place. — ^If  a  search-warrant  is  issued  upon  prob- 
able cause  supported  by  affidavit,  and  particularly  describes  the  place 
to  be  searched  and  the  property  to  be  seized,  it  is  sufficient:  Langdon 
T.  People,  133  HI.  382,  24  N.  E.  874;  but  a  search-warrant,  to  be  of  any 
validity  and  to  authorize  a  search,  must  describe  the  place  to  be 
searched,  the  person  against  whom  the  warrant  issues,  and  the  prop- 
erty sought  with  such  certainty  as  to  identify  them:  Beed  v.  Bice, 
2  J.  J.  Marsh.  44,  19  Am.  Dee.  122;  Bymside  v.  Burdett,  15  W.  Ya. 
702;  Ashley  v.  Peterson,  25  Wis.  621.  Thus,  a  search-warrant  based 
on  an  affidavit  that  on  a  specified  date  a  certain  amount  of  cotton- 
seed was  taken  from  the  affiant's  premises  and  that  there  is  probable 
eanse  for  believing  such  property  to  be  on  a  certain  plantation,  oc- 
cupied by  two  designated  persons,  is  void  for  want  of  a  certain  de- 
scription of  the  place  to  be  searched:  Thrash  v.  Bennett,  57  Ala.  156. 
It  has  been  held,  although  we  do  not  think  it  to  be  the  prevailing 
rule,  that  the  description  in  the  warrant  of  the  place  to  be  searched 
should  be  as  certain  and  specific  as  would  be  necessary  in  a  deed  of 
conveyance:  Jones  v.  Fletcher,  41  Me.  254;  State  v.  Bartlett,  47  Me. 
388;  but  the  place  to  be  seached  must  be  particularly  designated  in 
the  search-warrant,  and  a  warrant  authorizing  a  search  of  any  sus- 
pected place  is  too  general  to  be  of  any  validity:  Frisbie  v.  Butler, 
Kirby  (Conn.),  213;  People  v.  Holcomb,  3  Park,  Cr.  Bep.  656.  The 
warrant  must  specifically  describe  the  goods,  place,  and  person,  and 
direct  the  officer  to  search  such  place  and  arrest  such  person,  and  if 
any  of  these  preliminaries  is  omitted,  or  if  the  warrant  is  too  gen- 
eral, the  proceedings  are  coram  non  judice:  Grumon  v.  Baymond, 
1  Conn.  40,  6  Am.  Dec.  200;  Sandford  v.  Nichols,  13  Mass.  286,  7 
Am.  Dec  161.  A  search-warrant  commanding  the  officer  to  diligently 
search  a  certain  house  for  stolen  goods  will  not  authorize  him  to 
force  his  way  into  an  adjoining  house  and  search  it:  Larthet  v.  For- 
gay,  2  La.  Ann.  524,  46  Am.  Dec.  554;  and  a  warrant  to  search  the 
dwelling-houses  of  a  certain  person  only  authorizes  the  officer  to 
search  the  house  in  which  such  person  lives,  and  if  he  searches 
a  house  hired  and  occupied  by  another,  although  owned  by  such  per- 
son, he  is  guilty  of  a  trespass:  Humes  t.  Taber,  1  B.  I.  464. 

A  house  or  plaee  where  the.  contraband  goods  are  believed  to  be 
eoacealed  is  sufficiently  designated  and  described  in  the  warrant 
hj  denominating  it  as  the  office  of  the  person  named  in  the  warranty 
and  specifically  designating  the  street  and  number  of  its  location. 
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althoug^h  the  person  named  and  another  occupy  snch  office  tog^ether: 
Commonwealth  y.  Dana,  2  Met.  (Mass.)  329.  And  a  warrant  to 
•earch  the  house  of  a  particular  person  and  the  bam,  outhouses,  and 
grain  stacks  of  such  person,  on  the  same  farm,  is  sufficientlj  speeillCy 
and  not  void  for  uncertainty:  Meek  v.  Pierce,  19  Wis.  318. 

Authority  to  search  a  house  will  justify  the  search  of  a  shop  on 
the  same  premises  if  the  goods  under  search  are  such  as  might  reason- 
ably be  found  in  such  shop:  Dwinnels  v.  Boyington,  3  Allen,  310. 
A  warrant  directing  the  officer  to  search  the  house  of  a  certain  named 
person  authorizes  the  search  of  his  dwelling-house  situated  on  the 
premises  designated  in  the  warrant:  Wright  v.  Dressel,  140  Mass. 
147,  3  N.  E.  6. 

2.  Description  of  Property. — ^The  property  to  be  seized  under  a 
search-warrant  must  be  particularly  described  therein  and  no  other 
property  can  be  taken  thereunder.  The  goods  to  be  seized  must  be 
described  with  such  certainty  as  to  identify  them:  Beed  v.  Bice,  2 
J.  J.  Marsh.  44,  19  Anu  Dec.  122;  State  v.  Slamm,  73  Yt.  212,  87  Am. 
St.  Bep.  711,  50  Atl.  1097.  Thus,  a  description  as  "goods,  wares  ami 
merchandise,"  without  any  specification  of  their  character,  quality, 
number,  or  weight,  or  any  other  circumstances  tending  to  distinguish 
them,  is  not  sufficiently  particular  or  definite:  Sandford  v.  Nichol«!. 
13  Mass.  286,  7  Am.  Dec.  151.  If  the  warrant  and  the  complaint  on 
which  it  is  issued  are  on  the  same  paper,  and  the  goods  to  be  searched 
for  are  properly  designated  and  described  in  the  complain t,  anti 
the  warrant  directs  the  officer  to  search  for  the  property,  **mentiono<l 
in  the  above  complaint/'  the  process  is  legal  and  sufficient,  without 
further  designation  or  description  in  the  warrant:  Commonwealth 
T.  Dana,  2  Met.  (Mass.)  329.  A  description  in  the  warrant  of  the 
property  to  be  seized  as  'Hhree  cases  of  misses'  and  women's  boots, 
of  the  value  of  one  hundred  dollars,  a  lot  of  oak-tanned  soles,  of  the 
value  of  fifty  dollars,  and  ten  sides  of  sole  leather,  of  the  value  of 
forty  dollars,"  is  sufficient:  Dwinnels  v.  Boynton,  3  Allen,  310;  or 
such  description  as  ''goods  and  chattels,  to  wit,  gaming  implements 
and  other  chattels  and  apparatus,  which  complainant  is  unable  to 
specify,  used,  and  kept  to  be  used  in  unlawful  gaming,"  is  sufficient 
as  a  description  of  the  property  to  be  taken:  Hastings  ▼.  Haug,  85 
Mich«  87,  48  N.  W.  294. 

m.    Liability  TTnder  Search-warrants. 

a.  ICalielons  Prosecution. — One  who  maliciously  and  without 
probable  cause  institutes  and  carries  forward  proceedings  under  a 
search-warrant  is  liable  to  an  action  for  malicious  prosecution:  Carey 
v.  Sheets,  67  Ind.  376;  Whitson  v.  May,  71  Ind.  269.  And  a  mere 
application  for  a  search-warrant,  on  the  ground  that  the  goods  have 
been  stolen,  and  are  concealed  within  a  person's  inclosure,  if  made 
with  malice  and  without  probable  cause,  is  sufficient  ground  to  sus- 
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tain  an  action  for  malicious  prosecution  against  the  person  making 
sncli  application:  Miller  ▼.  Brown,  3  Mo.  127,  23  Am.  Dec.  693.  In 
such  an  action  the  plaintiff  shows  a  prima  facie  case  by,  proof  that 
upon  the  search  the  property  was  not  found,  that  the  return  of  the 
warrant  so  showed,  and  that  for  a  long  time  he  had  borne  a  good 
reputation  in  the  neighborhood  for  integrity  and  honesty:  Olson  ▼. 
Trete,  46  Minn.  225,  48  N.  W.  914.  Or  if  the  complaint  alleges,  and 
the  evidence  shows  that  defendant  has  falsely  accused  plaintiff  of 
theft,  and  maliciously  and  without  probable  cause  'procured  a  war- 
rant to  search  hii  premises  and  has  caused  it  to  be  executed  in  such 
manner  as  to  eause  gross  humiliation,  a  trespass  is  sufficiently  shown 
for  which  the  defendant  is  liable,  and  it  makes  no  difference  whether 
the  action  is  considered  as  one  for  slander,  false  imprisonment  or 
malicious  prosecution:  Doane  ▼•  Anderson,  60  Hun,  586,  15  N.  Y. 
8upp.  459. 

Ii.  Liability  in  Trespass.— The  form  of  action  usually  and  properly 
employed  to  recover  damages  for -a  wrongful  search  under  a  warrant  is 
trespass:  Anonymous,  Minor,  52,  12  Am.  Dec.  31;  Beed  v.  Legg,  2 
Harr.  173;  Doane  v.  Anderson,  60  Hun,  586,  15  N.  Y.  Supp.  459.  If 
the  search-warrant  is  in  any  way  insufficient,  it  affords  no  protec- 
tion to  those  charged  with  committing  trespass  in  its  execution: 
Reed  v.  Lucas,  42  Tex.  529.  But  it  seems  that  trespass  will  not  lie 
against  a  person  who  has  procured  a  search-warrant  to  search  for 
stolen  goods,  if  such  warrant  was  duly  and  regularly  issued  and 
executed.  But  in  such  an  instance  an  action  on  the  case  will  lie,  if 
the  party  procuring  the  warrant  was  actuated  by  malicious  motives: 
Beaty  v.  Perkins,  6  Wend.  382.  It  has  been  held  that  if  no  goods 
are  found  under  the  search,  the  person  taking  out  the  warrant  is 
a  trespasser  and  liable  as  such:  Beed  v.  Legg,  2  Harr.  173;  Simpson 
V.  McCaffrey,  13  Ohio,  508.  It  has  also  been  decided  that  a  search 
warrant  is  a  sufficient  justification,  though  the  stolen  goods  are  not 
found,  even  to  the  party  at  whose  insUnce  the  writ  issued,  for  an 
entry  upon  the  suspected  place,  if  the  doors  are  found  open  and  the 
entry  is  peacesble.  But  whether  it  would  be  a  justification  if  the 
doors  are  found  closed  and  are  broken  down  is  not  decided:  Chip- 
man  V.  Bates,  15  Vt.  51,  40  Am.  Dec.  663.  If  the  defendant  in  tree- 
pass  entered  the  dwelling-house  of  the  plaintiff  by  virtue  of  a  search- 
warrant,  to  find  stolen  goods,  and,  after  the  search  had  been  eon- 
cluded  and  the  goods  found  and  taken,  the  defendant,  on  some  other 
pretext,  again  entered  the  house  or  aided  others  in  doing  so,  for  the 
purpose  of  finding  other  evidence  against  the  plaintiff,  to  aid  in 
convicting  him  of  the  theft  of  the  goods,  the  defendant  is  guUty 
of  trespass  in  effecting  the  second  entry  into  such  dwelling:  Lawton 
V.  Oardell,  88  Y t.  524. 

Injury  to  the  plaintiff's  reputation  and  feelings  may  be  alleged, 
proved,  and  reeovered  for  in  an  action  of  trespass  vi  et  armis,  for 
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unlawfully  entering  hia  house  under  the  pretense  of  Marehing  for 
stolen  goods:  Anonymous;  Minor,  52,  12  Am.  Dee.  31;  Larthet  ▼.  For- 
gay,  2  La.  Ann.  524,  46  Am.  Dec.  554.  Circumstanees  of  reasonable 
suspicion  that  stolen  goods  were  upon  the  premises  ipay  be  proved 
in  mitigation  of  damages  in  trespass  for  a  wrongful  search  under  a 
warrant:  Simpson  v.  McCaffrey,  13,  Ohio,  508. 

IV.  Warrant  of  Arrest  as  Search-warrant. 
A  warrant  of  arrest  may  sometimes  answer  the  purpose  of  a  search- 
warrant,  as  a  warrant  for  an  arrest  for  a  felony  authorizes  the  offi- 
cer in  entering  the  shop  or  office  of  the  person  accused  and  there 
seizing  the  chattel  alleged  to  have  been  stolen:  Banks  v.  Farwell, 
21  Pick.  156.  Thus,  under  a  warrant  for  the  arrest  of  a  lottery 
ticket  dealer,  the  officer  is  authorized  to  search  the  room  where  such 
dealer  is  found,  and  seize  a  package  of  lottery  tickets  there  found 
which  belong  to  such  dealer:  Collins  v.  Lean^  68  Gal,  284,  9  Pao.  173. 


STATE  T.  BAPHAEt. 
[123  Iowa,  452,  99  N.  W.  151.] 

BX7BOLABT.— Possession  of  Becently  Stolen  Ooods,  in  the  ab- 
sence of  a  satisfactory  explanation  of  the  source  of  such  possession, 
justifies  a  finding  that  the  possessor  broke  and  entered  the  building 
from  which  they  were  stolen,     (p.  336.) 

OBIMINAIi  IiAW — Possession  of  Becently  Stolen  Qoods— Ex- 
planation.— ^If  the  attendant  circumstances  are  such  as  to  satisfy  the 
jury  of  the  falsity  of  the  explanation  of  the  possession  of  recently 
stolen  goods,  and  of  the  guilt  of  the  possessor,  his  conviction  is 
justified,     (p.  336.) 

OBIMINAL  IiAW— Possession  of  Becently  Stolen  Goods^— 
Burden  of  Proof  ia  on  one  in  possession  of  recently  stolen  goods, 'to 
satisfactorily  explain  his  possession,     (p.  336.) 

L.  M.  Whitney  and  J.  T.  Sullivan,  for  the  appellants. 

G.  M.  MuUan,  attorney  general,  and  L.  De  Oraff,  assistant 
attorney  general,  for  the  state. 

-***  SHEEWIN,  J.  At  some  time  between  the  twenty-first 
and  twenty-eighth  days  of  February,  1903,  the  dwelling-house 
of  Mrs.  C.  W.  ***  Bown,  in  the  city  of  Waterloo,  Iowa,  was 
broken  and  entered,  and  a  large  amount  of  silverware  and  other 
property  was  taken  therefrom.  The  defendants  at  that  time 
Uved  with  their  parents  in  Waterloo,  occupying  a  room  or  rooms 
in  the  second  story  of  the  house,  near  an  attic  room,  in  which 
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they  kept  their  clothing  and  other  effects.    Very  soon  after  the 
burglary  was  discovered,  this  house  was  searched,  and  in  this 
attic  room  the  officers  found  a  portion  of  the  silverware  and 
other  propeMy  which  had  heen  stolen  from  the  Bown  house. 
This  was  wrapped  in  a  cloth,  and  was  taken  possession  of  by  the 
officers.     Other  articles  of  silverware  were  found  there  at  this 
time,  but,  not  being  then  identified,  they  were  not  taken.    Three 
or  four  days  after  another  search  of  the  premises  was  made, 
and  a  coat  and  vest  belonging  to  one  of  Mrs.  Bown^s  sons,  which 
tad  been  stolen  at  the  time  of  the  burglary,  were  found  in  this 
same  attic  room.    Between  the  two  searches,  property  which 
was  found  in  the  room  upon  the  first,  but  not  taken  by  the  offi- 
cers, and  which  was  afterward  proven  to  have  been  stolen  from 
the  Bown  residence,  had  been  taken  away,  and  was  not  again 
located.    The  defendant  Joseph   Eaphael   admitted   upon  the 
trial  that  the  silverware  and  other  property  found  in  the  attic 
and  taken  by  the  officers  upon  the  first  search  had  been  put  there 
by  him,  'but  claimed  that  it  had  been  taken  to  the  house  and 
delivered  to  him  for  safekeeping  by  a  young  friend  from  Ne- 
braska, who  had  stayed  with  the  family  a  few  days,  and  left 
shortly  before  the  search  was  made,  and  whose  whereabouts  he 
did  not  then  know.    When  the  coat  and  vest  were  foimd  and 
taken  by  the  officers  upon  the  second  search,  the  mother  of  the 
defendants  told  the  officers  that  they  belonged  to  her  son,  the 
defendant  Charles  Baphael.    He  was  not  then  under  arrest, 
and  upon  his  return  home,  soon  after  the  search  had  been  made, 
his  mother  told  him  of  it,  and  of  the  taking  of  the  coat  and  vest 
by  the  officers.    He  testified  that,  upon  looking  for  his  coat  and 
vest,  he  found  them  gone,  and  that  he  immediately  thereafter 
went  to  the  sheriff's  office,  ^^ooked  at  the  coat,*'  and  thought  it 
his.    He  did  in  fact  make  a  thorough  '***  examination  of  the 
garments  in  the  sheriff's  office,  and  even  after  he  had  been  told 
that  young  Enox  claimed  them,  he  insisted  that  they  belonged 
to  him;  that  he  had  bought  them  in  Nebraska  three  or  four  . 
years  before,  brought  them  to  Waterloo,  and  had  them  in  his 
possession  up  to  the  time  they  were  taken  from  his  home;  and 
that  he  could  identify  them  at  any  place;  and  this  claim  he  did 
not  abandon  until  one  of  the  pockets  of  the  coat  was  turned 
inside  out,  and  the  name  "Knox"  found  thereon. 

The  appellant  Joseph  Baphael  insists  that,  because  of  his  ex- 
planation of  his  possession  of  the  silverware  found  in  the  attic 
and  taken  therefrom  upon  the  first  search,  the  case,  as  to  him, 
ahould  not  have  gone  to  the  jury,  and  that  the  court  erred  in 
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'  not  directing  a  verdict  for  him.  But  with  this  contention  we 
calmot  agree.  This  property  was  found  in  his  possession  but  a 
few  days  after  it  was  stolen^  and^  in  the  absence  of  a  satisfactory- 
explanation  of  the  possession,  the  jury  would  be  justified  in 
finding  that  he  broke  and  entered  the  building  from  whicli  it 
was  stolen:  State  v.  Jennings,  79  Iowa,  613,  44  N.  W.  799; 
State  V.  Williams,  120  Iowa,  36,  94  N.  W.  255;  State  v.  Brady, 
121  Iowa,  661,  97  N".  W.  62.  It  is  true  that  the  convenient  other 
person  from  whom  stolen  property  is  so  often  received  was 
present  in  this  case  in  the  defendant's  explanation,  but  the  jury 
would  not  be  bound  to  believe  the  explanation,  though  it  might 
not  be  contradicted  by  other  direct  evidence;  and,  if  the  attend- 
ant  circumstances  were  such  as  to  satisfy  it  of  the  falsity  of  the 
explanation,  and  of  the  guilt  of  the  defendant,  a  conviction 
would  be  justified:  State  v.  Brown,  26  Iowa,  666. 

The  fact  that  some  of  the  other  property  stolen  at  flie  same 
time,  and  found  in  the  attic  upon  the  first  search,  but  not  then 
identified  and  taken  by  the  dieriff  was  removed  and  secreted 
before  the  second  search,  and  after  the  defendant's  friend  had 
left,  was  alone  a  strong  circumstance  tending  to  prove  the  fal- 
sity of  the  explanation. 

The  defendant,  Charles  Baphael,  contends  that  there  was  no 
evidence  tending  to  prove  his  possession  of  the  coat  and 
^'^  vest,  and  that  the  court  should  not  have  submitted  his  case 
to  the  jury  or  instructed  on  that  question.  We  think  otherwise. 
It  may  be  conceded  that  the  coat  and  vest  were  not  found  in  his 
immediate  possession,  but  the  fact  that  he  looked  for  them  when 
informed  by  his  mother  that  they  had  been  taken  from  the 
attic  by  the  sheriff,  and,  when  not  found  there,  immediately  went 
to  the  sheriff's  office,  and,  after  a  full  examination  of  the  gar- 
ments, claimed  and  insisted  that  they  were  his,  and  that  he  had 
owned  them  for  a  long  time,  was  evidence  sufficient  to  warrant 
the  jury  in  finding  that  they  were  in  fact  in  his  possession  when 
they  were  found  in  the  attic;  and,  if  in  his  possession  at  that 
time,  it  devolved  upon  him  to  explain  such  possession.  This  he 
attempted  to  do  by  tiie  statement  that  Patrick,  the  friend  whom 
Joseph  Baphael  testified  had  taken  the  silver  to  the  house, 
must  also  have  left  his  coat  and  vest,  and  taken  his  in  place 
thereof.  There  is  no  evidence  in  the  record  tending  even  to 
show  that  Patrick  had  a  coat  and  vest  similar  to  these,  or  that 
he  took  them  to  the  house  of  the  defendants,  and  we  fliink  the 
jury  warranted  in  disregarding  the  attempted  explanation  of 
Charles  BaphaeL 
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We  think  the  evidence  as  to  bofli  def  endanib  wirraafea  the  in- 
strudionfl  given  by  the  court  on  the  question  of  the  recent  poa- 
eession  of  the  silvenrare  and  the  clothing,  and  warranted  alao 
the  verdict  of  guilty.    The  judgment  is  therefore  affirmed. 

The  PoBsesHon  of  Stolen  Property  m  evidenee  of  guilt  is  tie  •»!>• 
ject  o£  a  moaograpliie  note  to  State  v.  Drew,  179  Mo.  815,  post,  p^  47C 


CBAWPOBD   T.    MEIS.     CRAWFOBD    t.    LXITHMBB8. 

CRAWFORD  T.  BARTMAN. 

[128  Iowa,  610,  99  N.  W.  ISS-l 

^Tntr^Twjif^i^inar.-'PnrfAimatk  of  Tax  Title.— Befmaindoniioii 
w^  ^vo  BO  possession,  or  right  of  possession,  at  the  time  of  a  tax 
sale  of  the  property,  may  purchase  an  outstanding  tax  title  for  their 
ezelusive  benefit  as  against  other  remaindermen,    (p.  889.) 

UFB  TBNANTa— Purchase  of  Tax  Title  by  a  life  tenant 
does  not  Test  the  fee  in  him  as  against  a  remainderman,  and  the 
transaction  amounts  simply  as  a  redemption  from  the  tax  sale.  (p. 
840.) 

BEMAINI>EBMEN--Ou8ter  of— Adverse  Possession.— If  life 
tenants  and  part  of  the  remaindermen  join  in  a  warranty  deed,  and 
the  grantee  enters  into  possession  thereunder  and  eontinues  such 
possession  for  the  statutory  period  of  limitation,  paying  taxes  and 
making  improvements,  without  knowledge  of  any  defect  in  the  title, 
which  defect  is  known  to  the  remaindermen  not  joining  in  the  con- 
Teyaaee,  this  amounts  to  an  ouster  of  the  latter  which  npens  into 
a  title  by  adverse  possession,     (p.  848.) 

Hnrd,  Lenehan  ft  Eiesel,  for  the  appellants. 

Ixmgneville  ft  Kintzinger,  J.  B.  and  A.  M.  XJtt  and  Lymi  ft 
Lyon,  for  tiie  appell( 


BISHOP,  J.  At  the  ontset  the  rights  of  ttie  parties  un- 
deniably were  as  follows:  The  said  Theophilns  Crawford, 
^*  Jr.,  and  Eliza,  his  wife,  ''and  the  survivor  of  them,*'  were 
entitled  to  the  possession,  nse  and  income  of  the  property  dur- 
ing life.  Upon  their  death  their  children  named  would  be- 
eome  entitled  to  the  estate  as  tenants  in  common,  for  a  gift  by 
a  testator  with  remainder  over  creates  a  tenancy  in  common 
in  the  remaindermen  after  the  termination  of  the  life  estate. 
Now,  upon  the  happening  of  the  death  of  Alexander,  one  of  the 
lemBindermen,  his  parents,  the  life  tenants,  without  doubt  in- 
herited his  one-sixth  interest.  With  this  accepted  as  the  site- 
ation,  we  may  pass  on  to  the  time  when  the  lands  were  sold  for 

Mm.  at  Bep.  Tol.  ISI'22 
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taxes  and  the  tax  deed  issued  to  David  Crawford.  Note  may 
be  taken  at  this  point  of  the  contention  on  the  part  of  appellants 
to  the  effect  that  in  the  matter  of  taking  title  to  the  estate  under 
such  tax  deed  David  Crawford  acted  solely  as  a  trustee  for  and 
on  behalf  of  the  life  tenants  and  the  several  remaindermen,  and 
that  the  subsequent  conveyances  by  him  made  were  intended 
to  be  in  execution  of  his  trust,  and  not  otherwise.  Accordingly, 
it  is  insisted  that  the  effect  of  such  conveyance  was  simply  to 
restore  all  parties  to  their  former  status,  the  three  remainder- 
men to  whom  conveyanoe  was  made  taking  title  in  trust  for 
themselves  and  their  coremainderman.  Without  setting  forth 
the  evidence  at  length  or  entering  upon  an  extended  discussion 
thereof,  we  may  dispose  of  this  contention  by  saying  that  the 
evidence  in  the  record  which  we  regard  as  competent  does  not 
satisfy  us  that  the  relation  of  trustee  and  cestui  que  trust  existed 
as  contended  for.  We  may  proceed,  therefore,  upon  the  theory 
that  David  Crawford  was  a  stranger  to  the  life  estate  as  well 
as  to  the  estate  in  remainder,  and  that  by  his  tax  deed  he  ac- 
quired a  perfect  title  to  the  properly  as  against  both  the  life 
tenants  and  the  tenants  in  remainder.  Taking  this  to  be  the 
situation,  we  may  at  once  inquire  what  were  the  rights  of  the 
parties  under  the  several  deeds  as  executed  and  delivered  by 
David  Crawford. 

First,  as  to  the  deed  from  David  Crawford  to  (George  W. 
Franklin,  and  Helen  A.  Crawford.  We  think  it  clear  •**  that 
such  deed  had  the  effect  to  vest  a  perfect  title  in  the  grantees 
named  therein.  It  is  true,  as  contended  for  by  counsel  for  ap- 
pellants, that  where  there  exists,  as  between  joint  tenants  or 
tenants  in  common,  a  reciprocal  duty  of  protecting  the  joint  ee* 
tate,  one  may  not  absorb  or  get  rid  of  the  interest  of  his  coten- 
ant  by  allowing  the  property  to  go  to  tax  sale,  and  thereunder 
acquire  title  to  the  entire  estate  through  the  medium  of  a  tax 
deed.  And  this  is  true  whether  the  tax  deed  is  procured  to 
be  executed  directly  to  the  tenant  or  to  another  through  whom 
such  tenant  claims  as  grantee:  Weare  v.  Van  Meter,  42  Iowa, 
130,  20  Am.  Bep.  616;  Austin  v.  Barrett,  44  Iowa,  490;  Blumen- 
thai  V.  Culver,  116  Iowa,  326,  89  N.  W.  1116;  Phillips  v.  Wil- 
marth,  98  Iowa,  32,  66  N.  W.  1053.  It  is  to  be  noted,  how- 
ever, that  in  each  of  the  cases  cited,  and  in  others  where  the 
like  rule  is  declared,  the  cotenants  were  in  possession  or  entitled 
to  possession,  and  each  was  charged  with  the  duty  of  protecting 
the  joint  estate.  And  it  is  under  such  circumstances  that  pay- 
ment by  one  cotenant  is  held  to  be  presximably  for  the  benefit 
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of  all,  and  he  who  pays  may  charge  the  leyeral  interests  of  his 
cotenants  with  the  proportionate  parts  which  such  cotenants 
should  have  paid:  Gooley  on  Taxation,  467.  The  reason  for 
the  rule  seems  to  be  that,  there  being  a  reciprocal  duty  on  the 
part  of  the  cotenants  to  pay  the  taxes  assessed,  and  as  a  part 
of  the  taxes  for  which  the  land  is  sold  is  a  claim  upon  the  pur- 
chaser's share,  the  sale  is  based  in  part  upon  his  own  def  ault^ 
and  it  would  be  inequitable  to  permit  him  to  profit  by  his  own 
wrong:  11  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  1082.  Here, 
however,  the  cotenants  in  remainder  were  not  in  possession,  nor 
did  they  have  any  right  of  possession,  and  they  weie  not  charge- 
able with  the  duty  and  responsibility  of  making  payment  of 
taxes.  As  between  themselves,  it  cannot  be  said  that  there  were 
any  reciprocal  rights  or  duties.  The  duty  of  paying  taxes  rested 
upon  the  life  tenants,  and,  should  one  of  Ihe  remaindermen 
have  seen  fit  to  pay  taxes  allowed  to  become  delinquent  for  the 
protection  of  the  estate,  he  coidd  not  recover  any  portion  of  the 
amount  so  jmid  from  his  coremaindermen.  ^^  There  being  no 
dul^  to  pay,  there  could  be  no  such  thing  as  an  enforced  con- 
tribution. It  must  be  manifest  that,  as  applied  to  such  a  case, 
the  rule  contended  for  by  counsel  for  appellants  can  have  no 
force  or  application.  Quite  to  the  contrary,  the  principle  which 
should  be  made  to  govern  is  that  which  finds  expression  in  the 
opinion  in  the  case  of  Alexander  v.  Sully,  50  Iowa,  192.  It 
was  there  held  that  one  who,  prior  to  the  issuance  of  a  tax  deed, 
had  occupied  the  relation  of  a  cotenant  in  remainder,  and  whose 
estate  had  been  terminated  by  such  deed  without  his  fault  or 
wr<Hig,  may  purchase  the  entire  estate  of  the  holder  of  the  tax 
title;  and  this  he  may  do  for  his  own  exclusive  benefit.  We  are 
content  to  follow  the  doctrine  of  the  case  cited,  and,  giving  the 
same  application  to  the  case  before  us  it  must  be  said  that  there 
was  no  restriction  upon  the  right  of  the  grantees  of  David 
Crawford  to  acquire  and  hold  title  for  their  own  benefit  This 
being  true,  it  remains  to  be  said  that  the  title  of  the  present 
owners,  derived  through  such  grantees,  is  not  subject  to  attack 
at  the  hands  of  plaintiffs  and  intervener.  Passing  other  mat- 
ters of  defense  alleged  and  insisted  upon,  we  conclude  that  with 
lespect  to  the  lands  under  present  consideration  the  decree  of 
the  trial  court  was  right,  and  should  be  affirmed. 

We  may  consider  now  the  effect  of  the  deed  as  made  by  David 
Crawford  to  Eliza  Crawford.  Having  in  mind  the  fact  that 
she,  with  her  husband,  were  simply  life  tenants  under  the  will 
of  Theophilus  Crawford,  Sr.,  we  think  it  clear  that  the  deed 
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as  made  to  her  could  have  no  other  effect  than  to  restore  the  life 
tenancy  and  the  ownership  of  the  inherited  one-sixth  interest  in. 
the  estate  in  remainder.  Ab  life  tenant^  it  was  the  plain  duty 
of  Mrs.  Crawford  to  protect  not  only  her  life  estate,  but  the  es- 
tate in  remainder,  by  the  payment  of  taxes  when  due:  OUeman 
V.  Kelgore,  62  Iowa,  38,  2  N.  W.  612;  Booth  v.  Booth,  114 
Iowa,  79,  86  N.  W.  51.  And  certainly  a  life  tenant  charged 
with  the  duty  of  paying  taxes  will  be  estopped,  as  against  the 
remaindermen,  from  claiming  to  be  the  owner  of  the  fee  title 
under  a  tax  ^^^  deed,  it  appearing  that  such  tenant  has  failed 
in  his  duty  to  pay  the  taxes,  and  has  allowed  the  lands  to  be  sold 
therefor;  and  tlds  is  true  whether  title  is  sought  to  be  taken 
directly  through  the  medium  of  the  tax  deed  or  by  conveyanoe 
procured  from  one  who  has  purchased  at  the  tax  sale.  In  either 
case  the  transaction  amounts  in  law  simply  to  a  redemption 
from  the  tax  sale.  To  hold  otherwise  would  be  to  open  wide 
the  door  to  gross  frauds  and  abuses,  for,  while  a  remainderman 
may  protect  his  interest  in  expectancy  by  making  payment  of 
taxes  he  has  the  right  to  rely  upon  payment  being  made  by  the 
life  tenant,  and  he  may,  therefore,  as  against  such  tenant,  give 
himself  no  concern  during  the  continuance  of  the  life  estate: 
Cooley  on  Taxation,  2d  ed.,  467. 

Now,  as  the  deed  to  Mrs.  Crawford  had  the  effect,  in  legal 
contemplation,  only  to  redeem  the  lands  from  tax  sale,  and 
thus  restore  the  prior  existing  rights,  it  follows  that^  speaking 
strictly,  by  the  deed  to  the  several  defendants  in  these  cases  in 
which  she  and  her  husband  subsequently  joined,  there  was  con- 
veyed by  them  only  such  interest  as  they  then  had,  to  wit^  the 
life  estate  covering  all  the  lands  thus  conveyed,  and  the  one- 
sixth  interest  in  the  estate  in  remainder  derived  through  the 
death  of  their  son  Alexander.  As  three  of  the  remaindermen 
joined  in  such  conveyance,  full  title  was  vested  in  the  grantees, 
subject  only  to  such  rights  as  became  reinvested  in  Charles  and 
Lewis  Crawford,  as  remaindermen^  by  virtue  of  the  deed  from 
David  Crawford  to  their  mother,  Eliza  Crawford.  This  the 
trial  court  found  and  decreed,  and,  further,  that  the  interests 
thus  reinvested  in  said  Charles  and  Lewis  Crawford  and  the 
legal  heirs  of  the  latter  continued  in  full  force  at  the  time  of 
the  commencement  of  these  actions — ^this  upon  the  theory  that 
the  statute  of  limitations,  pleaded  by  defendants,  did  not  begin 
to  run  until  the  death  of  Eliza  Crawford  in  the  year  1899. 

The  appeal  of  defendant  Meis  is  addressed  to  that  portion  of 
the  decree  which  denies  to  him  the  benefit  of  the  statute  •*'''  of 
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limitations^  and  this  presents  the  only  remaining  question  in  the 
case.  It  is  the  contention  of  appellee  that,  conceding  the  effect 
of  the  deed  to  Eliza  Crawford  when  made  to  have  been  as 
stated^  still  his  plea  of  the  statute  should  have  been  sustained. 
On  the  other  hand,  it  is  the  position  of  appellants  that,  taldng 
the  situation  to  be  as  stated,  and  having  it  in  mind  that,  as  re- 
lated to  the  one-sixth  interest  in  remainder,  the  possession  of 
their  cotenants  was  their  possession,  and  that,  as  related  to  the 
life  estate,  they  had  no  right  of  entry  until  tiie  termination  of 
such  estate  by  the  death  of  their  mother,  it  follows  that  the  bar 
of  the  statute  cannot  be  successfully  asserted  as  against  them. 
Directing  our  attention  to  the  question  thus  made,  it  is  certain 
that  Eliza  Crawford  and  her  husband,  as  owners  of  a  one-sixth 
remainder  interest,  and  therefore  cotenants  in  expectancy  with 
the  other  remaindermen,  conveyed  that  interest  by  their  deed 
to  defendants.  Aside  from  such  one-sixth  interest,  and  strictly 
speaking,  it  is  to  be  said  that  they  conveyed  no  more  by  such 
deed  than  the  life  estate  interest  possessed  by  them.  Now, 
clearly  enough,  it  is  the  general  rule  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all  the  cotenants  and  in- 
ures to  the  benefit  of  all :  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.^ 
669,  and  cases  cited.  But  that  one  cotenant,  or  a  grantee 
thereof,  may  work  an  ouster  and  disseisin  of  his  cotenants,  and,, 
having  held  adverse  possession  under  claim  of  right  or  color 
of  title  for  the  limitation  period,  may  assert  full  title,  and  may 
inydce  the  bar  of  the  statute  in  protection  thereof  as  against 
his  cotenants,  is  also  well-settled  doctrine:  Bums  v.  Byrne,  45 
Iowa,  286;  Kinney  v.  Slattery,  61  Iowa,  353,  1  N.  W.  626; 
Bader  v.  Dyer,  106  Iowa,  715,  68  Am.  St  Eep.  332,  77  N.  W. 
469.  While  in  such  cases  an  actual  ouster  must  be  made  to  ap- 
pear, still  this  does  not  of  necessity  mean  an  actual  physical 
eviction.  As  was  said  in  the  Bums  case,  it  means  ''a  posses- 
sion attended  vrith  such  circumstances  as  to  evince  a  claim  of 
exclusive  right  and  title,  and  a  denial  of  the  right  of  the  other 
tenants  to  participate  in  the  profits.'*  In  Kinney  v.  Slattery, 
51  Iowa,  353, 1  N.  W.  626,  it  appeared  that  Jane  «^®  Dobbins, 
a  widow,  died  seised  of  the  lands  in  question  in  the  year  1860. 
She  left  as  her  only  heirs  at  law  a  son,  W.  G.  Dobbins,  and  a 
daughter,  Ann  E.  Dobbins,  since  married  to  J.  W.  Kinney.  In 
1862  the  former  conveyed  the  land  as  his  own  to  one  Dutton, 
and  the  defendant  Slattery  claims  under  a  conveyance  from 
Dutton.  More  than  ten  years  later  Atiti  E.  Kinney  comm^iced 
her  action  to  recover  an  undivided  half  of  said  land.    The  de- 
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fendant  pleaded  actual,  open  and  adverse  possession  for  the 
€tatutory  period.    In  the  course  of  the  opinion  it  was  said  that: 
*'The  conveyance  of  the  land  by  W.  C,  Dobbins  as  his  own,  and 
the  possession  taken  by  his   grantee   under  such  conveyance, 
evinced  a  claim  of  exclusive  right  and  title,  and  a  denial  of  the 
right  of  the  plaintiff.    This  amounted  to  an  actual  ouster  and 
disseisin  of  the  plaintiff.'*    So,  too,  it  may  be  conceded  that  as 
a  general  rule  the  limitation  statute  does  not  begin  to  pun  as 
against  a  remainderman  until  the  termination  of  the  preceding 
estate:  Dugan  v.  Follett,  100  111.  681;  Van  Ormer  y.  Harley, 
102  Iowa,  150,  71  N.  W.  241.    But  the  rule  supposes  an  unin- 
terrupted continuation  of  the  relation  of  life  tenant  and  remain- 
derman.   As  in  the  case  of  cotenants,  it  does  not  apply  where 
ihere  has  been  an  ouster  and  disseisin  by  the  life  tenant^  or  one 
claiming  by  or  through  him,  and  this  under  claim  of  right  or 
■oolor  of  title,  followed  by  adverse  possession  for  the  statutory 
^riod.    In  the  recent  case  of  Murray  v.  Quigley,  119  Iowa,  6, 
^7  Am.  St  Hep.  276,  92  N.  W.  869,  we  distinctly  held  that, 
^especially  in  view  of  our  statutes  giving  to  remaindermen  and 
reversioners  a  right  of  action  to  settle  disputed  questions  of  title 
notwithstanding  the  continued  existence  of  the  dominant  estate, 
the  bar  of  the  statute  may  be  invoked  as  against  a  remainder- 
man, who,  knowing  that  his  rights  are  being  disputed  or  as- 
sailed, has  failed  during  the  limitation  period  to  assert  such 
rights  as  against  one  holding  possession  adversely  and  claiming 
under  right  or  color  of  title  to  be  the  sole  owner.    It  is  thought 
by  counsel  for  appellant  that  the  doctrine  thus  announced  is 
unsound,  and  should  not  be  adhered  to,  but  we  think  otherwise. 
The  rule  involves  no  hardship  and  the  beneficent  effect  thereof 
•1®  must  be  to  bring  up  for  settlement  disputed  questions  of 
title  before  becoming  stale,  and  while  yet  the  facts  are  within 
.  reach  of  the  parties  interested.    Accordingly,  we  are  content  to 
give  the  doctrine  this  further  recognition,  and  to  add  thereto 
the  sanction  of  our  present  holding. 

We  may  now  turn  to  the  record  to  ascertain  whether,  as  con- 
tended for  by  appellees,  the  facts  in  the  instant  cases  warrant 
an  application  of  the  matters  of  doctrine  announced  in  the 
cases  to  which  we  have  made  reference.  It  may  be  noted,  in  the 
first  place,  that  the  conveyances  by  Theophilus,  Jr.,  and  Eliza 
Crawford  were  by  deeds  of  general  warranty.  The  grantees  paid 
the  full  value  of  the  property,  and  at  once  entered  into  posses- 
sion. This  contintied  openly  and  notoriously  down  to  the  time 
of  the  commencement  of  these  actions — a  period  of  nearly  thirty 
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years;  and  incident  thereto  they  have  paid  all  taxes  and  made 
many  and  valuable  improyements.  All  this  was  well  known  to 
plaintiff,  Charles  Crawford,  and  to  Lewis  Crawford  in  his  life- 
time, and,  following  his  death,  to  his  heirs.  In  this  comiection 
it  may  be  said  that  Lewis  Crawford  became  of  age  about  the 
time  ihe  deeds  to  defendants  were  executed,  and  Charles  Craw- 
ford became  of  age  about  the  year  1876,  so  that  no  question  of 
the  rights  of  minors  is  involved.  Now,  it  may  be  conceded  that 
a  critical  examination  of  the  records  of  Dubuque  county,  aided 
by  other  evidence  suggested*  thereby,  would  have  revealed  the 
facts  in  reference  to  the  title  to  the  lands  in  controversy,  and 
that  the  grantees  of  Theophilus,  Jr.,  and  Eliza  Crawford  did 
not,  in  point  of  fact,  obtain  full  and  perfect  title  to  such  lands. 
But  it  is  essential  only  to  the  running  of  the  statute  that  there 
be  a  good  faith  claim  of  right  based  upon  color  of  title.  It  ap- 
pears that  Meis  had  no  actual  knowledge  that  his  title  was  de- 
fective; on  the  contrary,  he  acted  upon  the  belief  that  he  had 
perfect  title  in  all  respects,  and  this  continued  down  to  a  short 
time  before  these  actions  were  brought.  We  conclude,  there- 
fore, that,  taking  into  consideration  the  character  of  the  con- 
veyances under  which  appellee  holds,  the  character  of  his  sub- 
sequent possession  and  the  period  thereof,  the  knowledge  •^^  of 
plaintiffs  and  the  intervener  in  respect  of  all  thereof,  a  case 
of  adverse  possession  under  ouster  and  disseisin  has  been  made 
out:  See  the  cases  already  cited;  also,  Leach  v.  Hall,  95  Iowa, 
620,  64  N.  W.  790.  This  being  true,  the  lapse  of  time  was  such 
as  that  when  these  actions  were  brought  the  bar  of  the  statute 
of  limitations  had  long  been  complete. 

It  follows  that  in  the  Meis  case  the  decree  must  be,  and  it  is, 
affirmed  on  plaintiff's  appeal,  and  reversed  on  defendant's  ap- 
peal In  the  Luthmers  case  the  decree  is  affirmed.  In  the 
Bartman  case,  as  the  plaintiffs  were  granted  all  the  relief  to 
which  they  could,  in  any  event,  be  entitled,  an^  as  the  defend- 
ants in  that  case  have  not  appealed,  the  decree  is  affirmed. 

Affirmed  on  plaintiff's  appeal.  Beversed  on  defendant  Meis' 
tppeaL 


A  Valid  Tfim  9VII9  eannot,  as  a  rale,  bo  aeqnired  by  one  tenant  in 
common  against  his  eotenant:  See  the  monographic  note  to  Cone  y. 
Wood,  75  Am.  St.  Bep.  235-240,  on  who  may  purchase  and  enforce 
a  tax  title.  Consult,  also,  the  subsequent  cases  of  McFarlane  ▼• 
Orober,  70  Ark.  371,  91  Am.  St.  Rep.  84,  69  S.  W.  56;  Howell  v. 
Shannon,  80  Miss.  598,  92  Am.  St.  Bep.  609,  31  South.  965. 

One  ColeiMMil  tiw\i  DUtneiife  the  others:  Soper  v.  Lawrence  Bros.  Co., 
9S  Me.  268|  99  Am.  St.  Bep.  397,  56  Atl.  908.    But  see  Scotch  Lambor 
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Co.  V.  Sage,  132  Ala.  698,  90  Am.  St.  Hep.  932,  32  South.  607.  An* 
if  he  conveys  the  entire  property,  this  constitntes  an  ouster  of  hi» 
eo-ownen,  and  the  poBBessien  of  the  grantee  may  be  adverse  to- 
them:  Beall  v.  MeMenemy,  63  Neb.  70,  93  Am.  St.  Rep.  427,  88  N. 
W.  134;  Marray  v.  Quigley,  119  Iowa,  6,  97  Am.  St.  Bep.  276,  92  N. 
W.  869;  Sudduth  y.  Snmeral,  61  S.  C.  276,  39  S.  E.  534,  85  Am.  St. 
Bep.  883,  and  eases  eited  in  the  cross-reference  note  thereto. 
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IIXINOIS  CENTRAL  RAILROAD  COMPANY  y.  MANION. 
[113  Ky.  7,  67  S.  W.  40.] 

EVIDENCE. — ^Beeeii»t8  In  Full  are  not  eonclusive  tliat  nothing 
more  is  due,  but  may  be  shown  to  be  erroneous,     (p.  346.) 

EVIDENCE.—A  Letter  from  the  chief  engineer  of  the  defend- 
ant to  plaintiff,  a  contractor,  proposing  a  compromise  to  his  claim 
for  extra  work  is  admissible  in  evidence  as  an  admission,  to  the  ex- 
tent that  it  states  certain  facts  are  shown  by  a  remeasurement  of 
iko  work.    (p.  347.) 

fiVlDENGE.— If  Parts  of  IiOtters  are  introduced  in  evidence 
by  plaintiff,  defendant  is  entitled  to  have  the  whole  of  the  letters 
read  in  evidence,    (p.  348.) 

OOHTEAOTS— Ayoidanco  for  Fraud  or  Mistako* — ^A  condition 
IB  a  contract  for  work  on  a  railroad  that  ''the  amount  of  work 
performed  under  this  contract  shall  be  determined  by  the  measure- 
ments and  calculations  of  the  engineer  in  charge, '^  amounts  to  noth- 
ing more  than  a  provision  for  a  means  of  determining  the  amount 
of  the  work,  and  either  fraud  or  mistake  of  the  engineer  is  ground 
for  relief  on  the  part  of  the  contractor,     (p.  348.) 

OOKTBAOTS—Variance  by  Subsequent  Parol  Agreement.— 
Though  a  written  contract  stipulates  that  "no  compensation  for 
extra  work,  and  no  compensation  for  any  work  other  than  the  com- 
pensation herein  stipulated  shall  be  paid  unless  ordered  or  agreed 
to  in  writing, '^  yet  a  recovery  may  be  had  for  extra  work  done  under 
a  subsequent  parol  agreement  to  pay  an  agreed  price  therefor,  (p. 
849.) 

€X>NTBAOTS — ^Variance  by  Parol. — Though  parties  to  a  con- 
tract stipulate  that  it  is  not  to  be  varied  except  by  an  agreement  in 
writing,  they  may,  by  a  subsequent  agreement,  not  in  writing, 
modify  it  by  mutual  consent,  and  the  parol  contract  will  be  enforced, 
unless  forbidden  by  the  statute  of  frauds,     (p.  349.) 

OONTBAOTS— -Ctonditions.— If  land  furnished  under  an  agree- 
ment to  furnish  land  necessary  for  <' borrow  pits"  is  not  practicable 

(845) 
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for  the  work  contracted  for,  the  contractor  is  entitled  to  reeovev 
money  necessarilj  expended  in  procuring  other  land  practicable  for 
that  purpose,     (p.  350.) 

Lockett  &  Lockett,  J.  M.  Dickinson  and  Pirtle  &  Trabue,  for 
the  appellants. 

Yeaman  &  Yeaman^  for  the  appellee. 

•  HOBSON,  J.  Appellee,  Peter  Manion,  in  the  spring  of 
the  year  1899,  made  a  contract  with  appellant,  the  Illinois  Cen- 
tral Bailroad  Company,  to  raise  the  roadbed  of  the  company 
across  the  Ohio  river  bottoms  near  Henderson,  Kentucky,  and 
brought  these  suits,  which  were  heard  together,  to  recover  a 
balance  alleged  to  be  due  him  for  his  work.  It  is  stipulated  in 
the  contract  that  the  engineer  in  charge  should  certify  the 
amount  done  each  month,  and  upon  his  certificate  Manion  should 
be  paid  ninety  per  cent  of  the  sum  earned,  the  remaining  ten 
per  cent  to  be  paid  on  the  final  estimate.  These  certificates 
were  given,  and  the  monthly  payments  were  made.  ^®  In  De- 
cember, 1899,  a  final  estimate  was  made,  which  showed  a  balance 
due  Manion  of  $5,582.89,  and  for  this  he  receipted  to  the  com- 
pany "in  full  of  the  above  aocount.^^  His  receipt  in  full  is  re- 
lied on  in  bar  of  the  action,  as  well  as  the  five  or  six  monthly 
receipts  previously  given  during  the  year.  A  receipt  is  not  con- 
clusive that  nothing  more  is  due.  It  may  be  shown  to  be  erro- 
n^eous,  and  the  facts  of  this  case  are  not  sufficient  to  bring  it 
within  those  cases  where  the  account  has  been  held  stated. 

The  plaintiff  read  in  evidence  on  the  trial  the  following  por- 
tions of  a  Icftter  to  him  from  the  chief  engineer  of  the  company : 

''Chicago,  February  10,  1900. 
*Ttf r.  Peter  Manion,  Henderson,  Ky. 

"Dear  Sir:  Eef erring  to  your  claim  for  extra  work  on  ao- 
oount  of  your  contract  between  Henderson  and  Evansville^  I  am 
advised  by  Mr.  Safford,  engineer  in  charge  of  the  work,  that 
you  were  allowed  168,079  cubic  yards  according  to  the  cross 
section  and  extra-force  account  amounting  to  4,815  cubic  yards, 
and  an  allowance  for  extra  width  of  1,870  cubic  yards,  making 
tiie  total  yardage  174,783  cubic  yards.  According  to  remeasure- 
ment  of  the  bank  after  it  was  put  up,  it  was  in  excess  of  the 
estimates  rendered  the  following  amounts:  On  the  McClain  or 
north  side,  4,243  cubic  yards  and  on  the  Major  or  soutti  side^ 
4,321  cubic  yards." 
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The  company,  then,  not  waiving  its  objection  to  the  reading 
of  this  part  of  the  letter,  asked  that  the  remainder  of  it  be  read, 
iphicli  is  as  follows:  'TChere  is  no  reason  why  any  allowance 
should  be  made  for  any  material  put  outside  tiie  regular  bank 
section.  Taking  everything  into  consideration,  however,  in 
order  to  get  a  final  settlement,  I  am  willing  to  recommend  the 
additional  yardage  which  you  put  in  the  south  or  Major's  side. 
This  amounts,  as  stated,  to  4,321  cubic  yards;  at  13 V^  cents 
per  cubic  yard  would  amount  to  $583.33.  If  this  will  be  satis- 
factory,  ^^  please  advise.  It  is  the  best  that  I  can  do  in  the 
matter.  You  understand  that  I  am  willing  to  recommend  this, 
but  cannot  give  you  any  absolute  assurance  that  my  recommen- 
dation will  be  approved/'  The  court  then  allowed  the  whole 
letter  to  be  read.  It  is  insisted  that  the  letter  was  only  a  prop- 
osition of  compromise,  and  should  not  have  been  admitted. 

In  1  Greenleaf  on  Evidence,  section  192,  the  learned  author, 
after  showing  that  a  distinction  is  taken  between  the  admission 
of  particular  facts  and  an  offer  of  a  sum  of  money  to  buy  peace, 
adds:  '^But,  in  order  to  exclude  distinct  admissions  of  facts,  it 
must  appear  either  that  they  were  expressly  made  without  pre- 
judice, or,  at  least,  that  they  were  made  imder  the  faith  of  a 
pending  treaty,  and  into  which  the  party  might  have  been  led 
by  the  confidence  of  a  compromise  taking  place.  But,  if  the 
admission  be  of  a  collateral  or  indifferent  fact,  such  as  the  hand- 
writing of  the  party,  capable  of  easy  proof  by  other  means,  and 
not  connected  with  the  merits  of  the  cause,  it  is  receivaible, 
thou^  made  under  a  pending  treaty.  It  is  the  condition,  tacit 
or  express,  that  no  advantage  shall  be  taken  of  the  admission,  it 
being  made  with  a  view  to,  and  in  furtherance  of,  an  amicable 
adjustment,  that  operates  to  exclude  it.  But  if  it  is  an  indepen- 
dent admission  of  fact,  merely  because  it  is  a  fact,  it  will  be 
received;  and  even  an  offer  of  a  sum  by  way  of  a  compromise 
of  a  claim  tacitly  admitted  is  receivable,  unless  accompanied 
with  a  caution  Uiat  the  offer  is  confidential.''  To  same  effect 
see  Church  v.  Steele,  1  A.  K.  Marsh.  328;  1  Am.  &  Eng.  Ency. 
of  Law^  2d  ed.,  716;  Evans  v.  Smith,  5  T.  B.  Mon.  364, 17  Am. 
Dec.  74. 

The  letter  came  from  the  chief  agent  of  the  company  who 
had  charge  of  this  department,  and  must  be  regardeii  its  act 
In  so  far  as  it  stated  the  facts  shown  by  the  remeasurement, 
"  it  was  admissible  in  evidence,  and  the  court  properly  so  held. 
He  also  properly  allowed  the  company  to  give  in  evidence  the 
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remainder  of  the  letter,  as  it  was  entitled  to  haye  the  entire 
docmnent  read  where  part  was  omitted,  if  it  so  desired. 

The  written  contract  between  the  parties  contained  this  pro> 
▼ision:  'The  said  work  shall  be  executed  in  strict  conformity 
to  the  specifications  and  such  explanatory  instructions  as  may 
from  time  to  time  be  given  by  tiie  said  chief  engineer  or  the 
engineer  in  charge  of  the  work.  The  amount  of  work  performed 
under  this  contract  shall  be  determined  by  the  measurements 
and  calculations  of  the  engineer  in  charge  of  the  work,  who 
shall  have  full  power  to  condemn  and  reject  any  and  all  work 
whidi,  in  his  opinion,  does  not  conform  to  the  requirements 
hereof.  Should  any  dispute  arise  between  the  parties  respect- 
ing the  true  construction  or  meaning  of  the  specifications,  the 
same  shall  be  decided  by  the  said  chief  engineer,  and  his  de- 
cision flhall  be  conclueiye  and  binding  upon  all  patrties  hereto/* 

It  is  earnestly  maintained  for  the  company  that  tiie  estimates 
of  the  engineer  in  charge  are  conclusive  on  Manion,  unless  fraud- 
ulent, or  so  grossly  erroneous  as  to  imply  fraud  or  a  failure  to 
exercise  an  honest  judgment:  City  of  Covington  v.  Limerick, 
19  Ky.  Law  Eep.  330,  40  S.  W.  254,  and  cases  cited.  The 
contract  in  this  case  is  different  from  that  in  the  Limerick  case. 
That  contract  provided  that  the  decisions  of  the  engineer  should 
be  final  and  binding  on  both  parties.  There  is  no  such  pro- 
vision in  the  contract  before  us.  It  simply  provides  that  the 
amount  of  work  performed  under  the  contract  shall  be  deter- 
mined by  the  measurements  and  calculations  of  the  engineer  in 
charge.  This  is  nothing  more  than  a  stipulation  for  a  means 
of  determining  the  amount  of  tiie  work,  and  the  determination 
by  the  engineer  is  entitled  ^  to  no  more  weight  than  a  deter- 
mination by  the  concurrent  act  of  the  two  parties  under  a  pro- 
vision requiring  the  amount  of  work  to  be  done  to  be  settled  in 
that  way.  If  the  engineer  was  guilty  of  fraud  or  made  a  mis- 
take, it  may  be  shown.  Fraud  or  mistake  is  a  ground  for  relief 
from  a  settlement  made  by  the  parties  themselves,  and  we  see 
no  reason  why  the  same  rule  should  not  apply  to  a  settlement 
made  for  them  by  the  serva^it  of  one  of  them  alone,  unless  the 
contract  expressly  provides  otherwise:  2  Wood's  Railway  Law, 
1141;  Memphis  etc.  B.  R.  Co.  v.  Wilcox,  48  Pa.  St.  161;  Rail- 
way Co.  ▼.  Cummings,  6  Ky.  Law  Rep.  441 ;  Underwood  v.  Brock- 
man,  4  Dana,  309,  29  Am.  Dec.  407. 

The  contract  also  contains  this  clause :  "It  is  expressly  agreed 
that  no  compensation  for  extra  work  and  no  compensation  for 
any  work  otiier  than  the  oompenaation  herein  stipulated  shall 
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he  paid  to  the  party  of  the  first  paxt^  unleBS  ordered  or  agreed 
to  in  writing  by  the  said  chief  engineer.''  Some  of  the  items 
sued  for  are  for  extra  work  not  ordered  or  agreed  to  in  writing 
by  the  chief  engineer,  and  it  is  insisted  that  for  this  there  can 
be  no  recovery.  As  to  some  of  these  items  there  is  no  dispute 
in  the  evidence  that  the  work  was  done  under  a  contract  by  which 
Manion  was  to  be  paid  for  it  at  an  agreed  price.  As  to  others 
the  dispute  seems  to  be  only  as  to  whether  the  extra  work  should 
be  paid  for  at  thirteen  and  one-half  cents  a  cubic  yard,  accord- 
ing to  the  written  contract,  or  at  the  stipulated  price  claimed 
by  him.  The  comi>any  received  the  work,  and  has  enjoyed  the 
benefits  of  ii  Its  agents  in  charge  of  ita  affairs  superior  to  the 
engineer  in  charge  knew  it  was  done. 

Hiouj^  the  parties  to  a  contract  may  stipulate  that  it  is  not 
to  be  varied,  except  by  an  agreement  in  writing,  they  may,  by 
a  subsequent  contract  not  in  writing,  modify  it  by  mutual  con- 
sent, and  the  parol  contract  will  be  enforced,  unless  ^^  for- 
bidden by  tile  statute  of  frauds.  In  Bishop  on  Contracts  the 
mle  is  thus  stated :  ^^Though  the  written  contract  has  a  clause 
forbidding  such  oral  alteration,  and  declaring  that  no  change 
in  it  shall  be  valid  unless  in  writing,  such  provision  does  not 
become  a  part  of  the  law  of  the  land;  it  is  like  any  other  agree- 
meat  which  is  superseded  by  a  new  one.  So  that  in  spite  of 
it  an  oral  alteration  may  be  validly  made":  Bishop  on  Con- 
tracts, sec.  767.  "Any  contract  may  ^be  varied  by  the  parties 
before  performance;  for  the  power  from  the  law  to  enter  into 
the  bargain  equally  authorizes  them  to  abrogate  or  modify": 
Bishop  on  Contracts,  sec.  776.  See,  also,  Imerson  v.  Bridge 
Co.,  6  Ky.  Law  Kep.  686;  Baum  v.  Covert,  62  Miss.  113;  Lewis 
▼.  Yagel,  77  Hun,  337,  28  N.  Y.  Supp.  833;  Van  Deusen  v. 
Blum,  18  Pick.  229,  29  Am.  Dec.  682;  Escott  v.  White,  10  Bush, 
176. 

By  another  clause  of  the  contract  it  was  stipulated :  'The  ma- 
terial shall  be  taken  from  such  places  as  may  be  directed  by  the 
said  chief  engineer  or  the  engineer  in  charge  of  the  work.  Land 
necessary  for  borrow  pits  shall  be  f umicbed  by  the  party  of 
the  second  part  (appellant),  and  the  party  of  tiie  second  part 
shall  do  all  necessary  trade  work."  At  one  point  in  the  work 
the  borrow  pit  from  which  the  engineer  in  charge  directed  the 
material  to  be  taken  was  so  inaccessible  according  to  the  ap- 
pellee's proof,  that  it  was  impracticable  to  get  it  therefrom,  and 
he  then  bought  a  borrow  pit  from  which  he  got  the  material. 
The  court  instructed  the  jury  that  they  could  find  for  him  the 
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amoimt  necesearily  expended  in  this  way  if  ihe  bonxnr  pit  fur- 
nished by  the  defendants  was  not  practicable  for  the  work^  but 
that  if  it  was  reasonably  accessible,  and  Manion  made  the  diange 
merely  for  his  own  convenience,  they  should  find  nothing  for 
him  on  this  account  This  was  proper.  The  company,  by  the 
terms  of  the  contract,  was  to  furnish  appellee  '^land  necessary 
for  borrow  pits.*'  Lands  which  could  not  practically  be  used 
^^  for  borrow  pits  was  not  such  as  the  contract  contemplated. 
The  word  '^necessary*'  must  be  given  a  reasonable  construction, 
and  the  court  properly  submitted  the  matter  to  the  jury  by  the 
instruction  referred  to. 

It  is  unnecessary  to  notice  in  detail  the  other  matters  relied 
on  for  reversal.  None  of  them  affect  the  substance  of  the  case. 
The  instructions  fairly  submitted  the  issues  to  the  jury,  and 
their  verdict  is  not  so  against  the  evidence  as  to  warrant  us  in 
disturbing  it 

Judgment  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 

Thai  a  Receipt  may  be  explained  or  varied  by  parol  evidence,  see 
the  note  to  SulliTaa  ▼.  Lear,  11  Am.  St.  Bep.  393,  394;  Bulwinkle  t. 
Cramer,  27  S.  G.  376,  13  Am.  St.  Bep.  645,  3  a  £.  776;  MoEinney  v. 
Harvie,  38  Minn.  18,  8  Am.  St.  Bep.  640,  35  K.  W.  668;  Chapel  ▼. 
Clark,  117  Mich.  638,  72  Am.  St.  Bep.  587,  76  N.  W.  62. 

Statements  Made  in  the  Course  of  Negotiations  for  Compromise  ae- 
eording  to  Bobertson  ▼.  Blair,  56  S.  C.  96,  76  Am.  St.  Bep.  543,  34 
S.  E.  11,  eannot  be  admitted  in  evidence  against  the  party  making 
them,  if  the  effort  to  compromise  proves  abortive.  But  see  Evans  v. 
Smith,  5  T.  B.  Mon.  363,  17  Am.  Dec.  74;  Brice  y.  Bauer,  108  N.  Y. 
428,  2  Am.  St.  Bep.  454,  5  N.  E.  695;  Teasley  v.  Bradley^  110  Qa.  497, 
78  Am.  St.  Bep.  113,  35  S.  E.  782. 

Suhsegueat  Parol  Agreements  to  vary  writings  are  discussed  ia  the 
sonographic  note  to  Harris  ▼.  Murphy,  56  Am.  St.  Bep.  659-672. 
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TRICE  t.  SHIPTOIT. 
[118  Kj.  102,  67  a  W.  877.] 

yiTiTJI  BflrrTfntlim  rnmil  Prev«ii;tliig  Destniettoii  of  WilL— i 
Fraud  on  the  part  of  the  testator's  wife,  who  it  lole  deyiaee  under 
kia  willy  in  falaelj  representing  to  him  that  it  has  been  destroyed, 
whereby  ho  is  prevented  from  destroying  it  or  executing  another,  ia 
aot  ground  for  the  roTOcation  of  such  will.     (p.  352.) 

WILLS— Bavocation. — Courts  eannot  substitute  for  the  plain 
xeqnirement  of  the  statute  the  supposed  desire,  intention,  or  even 
vnaceomplished  attempt  of  a  testator  to  destroy  or  revoke  his  wiU. 
(p.  353.) 

Lockett  &  Lockett  and  J.  W.  Mahan,  for  the  appellants. 
J.  W.  Bonrland  and  Bonrland  &  Henson,  for  the  appelleeB. 


DTT  BELLE,  J.  A  paper  propounded  as  the  last  will  of 
8.  D.  Trice,  whereby  he  gave  all  his  property  to  his  wife,  was 
duly  prci)ated  in  1896.  T^e  widow  subsequently  remarried  and 
died,  and  after  her  death,  and  some  three  years  after  the  pro- 
bate, an  appeal  was  taken  from  the  judgment  of  probate  by 
Triee'e  heirs.  The  grounds  of  the  contest  were  lack  of  mental 
capacity  and  undue  influence,  and  the  jury  seems  to  have  been 
properly  instructed  on  these  questions.  They  found  in  favor  of 
thewilL 

Evidence  was  introduced  that,  a  short  time  before  the  tes- 
tator died,  he  said  that  he  had  made  a  will,  and  his  wife  said 
that  that  will  was  destroyed ;  that  he  then  stated  that  he  wanted 
his  property  to  go  to  his  wife,  with  remainder  to  his  family; 
that  he  had  spoken  of  his  will  as  having  been  destroyed.  An- 
cCher  witness  testified  that,  some  three  ^^^  years  before  his 
death,  she  asked  him  if  he  had  made  a  will,  and  he  replied  that 
he  had  no  will;  that  he  had  made  one,  but  it  was  destroyed; 
and  his  wife  confirmed  the  statement  that  it  was  destroyed. 
Upon  this  testimony  an  instruction  was  asked  as  follows :  ^'Even 
if  the  jury  believe  from  the  evidence  that  the  paper  in  ques- 
tion was  freely  executed  by  S.  D.  Trice,  yet  if  they  further  be- 
Here  from  the  evidence  that  he  afterward  wished  and  intended 
to  destroy  said  paper,  and  that  his  wife,  to  prevent  it,  repre- 
eeaoted  to  him  that  said  paper  was  destroyed,  and,  he  relying 
iqpon  that  representation,  was  prevented  from  destroying  said 
paper  or  making  another  as  his  will,  this  is  such  undue  influence 
and  traud  as  renders  said  paper  invalid,  and  the  jury  will  find 
nid  paper  not  to  be  his  will.''    It  is  argued  with  considerable 
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force  that  this  evidence  tended  to  show  a  fraud  upon  the  testar 
tor,  and  that  hy  the  direct  fraud  of  his  wife  he  was  made  to  be- 
lieve his  will  had  been  destroyed,  and  thereby  prevented  from 
revoking  it  by  himself  destroying  it,  as  he  desired  and  intended; 
that  this  fraud  can,  in  probate  proceedings,  be  shown  as  the 
bafiis  for  a  verdict  setting  aside  the  will  on  the  ground  of  fraud, 
on  behalf  of  the  heirs  at  law.  On  the  other  hand,  it  may  be 
urged  that  such  statements  are  sometimes  falsely  made  by  tes- 
tators to  avoid  annoyance  from  their  kindred,  and  that,  even  if 
the  statements  of  which  testimony, has  been  given  be  admitted 
to  show  a  desire  for  the  destruction  or  revocation  of  his  will, 
it  does  not  at  all  follow  that  if  be  had  known  the  will  was  still 
in  existence  he  would  have  actually  destroyed  or  revoked  it 
But  we  do  not  think  there  was  any  question  to  submit  to  the 
jury.  The  statute  (Kentucky  Stats.,  sec.  4833)  seems  directly 
to  provide  the  mode  whereby  a  will  may  be  revoked,  in  whole  or 
in  part,  and  to  peremptorily  prohibit  any  other  mode  of  ac- 
complidiing  this  purpose :  ^^  "No  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked,  unless  under  the  preceding  section, 
or  'by  a  subsequent  will  or  codicil,  or  by  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the  manner  in 
which  a  will  is  required  to  be  executed,  or  by  the  testator,  or 
eome  person  in  his  presence,  and  by  his  direction,  cutting,  tear- 
ing, burning,  obliterating,  canceling  or  destroying  the  same,  or 
the  signature  thereto,  vrith  the  intent  to  revoke."  In  Toebbe 
V.  Williams,  80  Ky.  665,  4  Ky.  Law  Eep.  563,  in  an  opinion  by 
Chief  Justice  Hargis,  it  was  said,  referring  to  section  10,  chapter 
113  of  the  General  Statutes,  which  is  substantially  re-enacted 
in  the  section  we  have  quoted :  "Evidence  of  verbal  statements 
made  ^by  the  testator,  i^r  making  his  will  according  to  the 
forms  of  law,  to  the  effect  that  he  has  not  made  a  will  do  not 
constitute  a  revocation,  and  possess  but  little  value,  and  when 
pennitted  to  go  to  the  jury  they  should  be  instructed  that  such 
statements  do  not  tend  to  prove  revocation,  and  furnish  no 
light  in  construing  the  written  acts  of  the  testator."  In  Gains 
T.  Gains,  2  A.  K.  Marsh.  190,  12  Am.  Dec.  375,  a  case  was  un- 
mistakably made  out  of  the  forcible  prevention  by  the  devisee 
of  the  destruction  of  a  will  by  the  testator.  The  devisee 
snatched  it  from  his  hand  and  forcibly  retained  it  after  the 
testator  had  sent  for  it  with  the  announced  desire  to  destroy 
it  It  is  true  that,  in  that  case  the  court  held  the  testator's 
mind  was  at  the  time  so  impaired  by  disease  as  to  render  him 
incapable  of  acting  efficientiy  for  the  purpose  of  revocation. 
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But  the  court  said,  in  an  opinion  by  Chief  Justice  Boyle:  '^ut^ 
admitting  the  competency  of  the  testator,  at  the  time,  to  have 
revoked  his  will,  and  that  he  was  prevented  from  doing  so  by  the 
conduct  of  the  defendant  in  error,  we  should  still  think  that 
the  will  was  not  thereby  revoked.  The  act  concerning  wills;, 
after  having  prescribed  the  manner  in  which  *^  a  will  shall 
be  made,  provides  'that  no  devise,  so  made,  or  any  clause  thereof, 
sball  be  revocable  but  by  the  testator's  or  testatrix's  destroying, 
canceling  or  obliterating  the  same,  or  causing  it  to  be  done  in 
his  or  her  presence,  or  by  a  suibsequent  will,  codicil,  or  declara- 
tion in  writing,  made  as  aforesaid.'  None  of  these  acts  were 
done,  and  we  cannot,  under  any  circumstances,  substitute  the 
intention  to  do  the  act  for  the  act  itself.  Construction  is  ad- 
missible only  where  there  is  ambiguity;  and  there  is  no  am- 
biguity in  the  provision  referred  to.  To  substitute  the  inten- 
tion to  do  the  act,  instead  of  the  act  itself,  without  which  the 
statute  expressly  declares  the  will  shall  not  be  revocable,  would 
be  changing  the  law,  not  expounding  it.  A  devisee  who,  by 
fraud  or  force,  prevents  the  revocation  of  a  will,  may,  in  a  court 
of  equity,  be  considered  a  trustee  for  those  who  would  be  en- 
titled to  the  estate,  in  case  it  were  revoked;  but  the  question 
cannot  with  propriety  be  made  in  a  case  of  this  kind,  where 
the  application  is  to  admit  the  will  to  record/'  In  Runkle  v. 
Gates,  11  Ind.  95,  a  similar  question  was  presented,  with  the 
same  result,  the  fraud  in  that  case  having  been  confessed  by  the 
devisee:  See,  also,  Jarmin  on  Wills,  c.  7,  sec.  2. 

The  law  has  pointed  out  the  mode  In  which  wills  may  be 
revoked.  It  has,  in  effect,  forbidden  any  mode  of  revocation 
save  that  permitted  by  the  statute.  The  courts  cannot  sub- 
stitute for  the  plain  requirement  of  the  statute  the  supposed 
desire,  intention,  or  even  the  unaccomplished  attempt,  of  the 
testator  to  destroy  his  will.  If  a  testator  on  his  deathbed 
should  send  for  his  will  for  the  avowed  purpose  of  its  destruc- 
tion, and  should  die  before  it  reached  him,  or  even  with  the 
instrument  in  his  hands  for  that  purpose,  it  could  hardly  be 
maintained  that  a  revocation  had  been  accomplished,  within  the 
meaning  of  the  statute.  To  hold  **•  that  an  expressed  inten- 
tion to  destroy  a  will,  or  an  expressed  belief  that  it  had  been 
destroyed — and  that  such  intention  or  belief  can  be  proven  by 
statements  made,  very  possibly,  for  the  purpose  of  misleading 
the  kindred  of  the  testator — could  take  the  place  of  the  formal 
and  definite  revocation  provided  for  by  the  law,  would  violate 
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the  plain  letter  and  spirit  of  the  statute  and  create  an  open  door 
for  fraud. 

The  testimony  objected  to  does  not  seem  to  be  such  as  could 
have  operated  prejudicially.  For  the  reasons  givcD,  the  judg- 
ment is  affirmed. 

DedHons  ixtTolving  questions  similar  to  that  passed  upon  in  tb» 
principal  case  will  be  found  in  the  monographic  notes  to  Giddings  t» 
Giddings,  48  Am.  St.  Bep.  198^  199;  Graham  ▼.  Burch,  28  Am.  St.  Bep.. 
347. 


HOME  INSURANCE  COMPANY  OP  NEW  TOBK  y.  KOOR 

[113  Ky.  360,  68  S.  W.  453.1 

INSUBANCB— Waiver  of  Proof  of  Loss.— Denial  of  liability 
by  an  insurer  for  a  lose  by  fire  constitutes  a  waiver  of  proof  of  such 
loss.     (p.  355.) 

INStTBANOE,  FIBE— Condition  Against  Other  Insoranoe— 
Owner  and  Mortgagee. — If  an  owner  of  property  accepts  a  policy  of 
fire  insurance  thereon,  containing  a  condition  that  it  shall  be  void  if 
other  insurance  is  taken  on  the  insured  property,  the  fact  that  the 
mortgagee  of  such  property  subsequently  takes  other  insurance  on 
his  interest  does  not  avoid  the  owner's  insurance,  especially  when 
neither  knew  that  insurance  had  been  procured  by  the  other, 
(p.  357.) 

INSUBANOE,  FIBE— Misrepresentation— Burden  of  Proof.— 
In  the  absence  of  fraudulent  intent,  the  burden  of  proof  is  on  an 
insurer  to  show  that  a  misrepresentation  by  the  insured  as  to  the 
amount  he  owed  on  a  mortgage  on  the  property  insured,  was  material 
to  the  risk.     (p.  359.) 

INSUBAKOB,  FIBE— Otber  Insurance— Contribution. — ^If  an 
owner  and  a  mortgagee  of  the  same  property  have  procured  insurance 
on  their  separate  interests  therein,  and  the  owner  seeks  to  recover 
en  his  policy,  the  defendant  insurer  is  not  entitled  to  contribution 
against  the  insurer  of  the  mortgagee's  interest,     (p.  360.) 

L  T.  Woodson,  for  the  appeUant. 

S.  E.  Sloss,  W.  W.  Thnm  and  P.  Porcht,  for  the  appellees. 

^^  O'REAR,  J.  Appellee  Eoob  owned  a  double  frame 
house  on  Lombard  street,  louisville.  He  mortgaged  it  in  189-i 
to  the  Kentucky  Citizens^  Building  and  Loan  Association 
to  secure  a  *•*  loan  of  seven  hundred  dollars,  payable  in 
monthly  installments,  on  the  familiar  building  association  plan. 
At  the  same  time  he  contracted  with  appellant  for  an  insurance 
against  loss  or  damage  by  fire  to  the  building  to  the  extent  of 
eight  hundred  dollars.    The  policy  was  indorsed,  "Loss,  if  any. 
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payable  to  the  Kentucky  Citizenfi'  Buildiiiig  and  Loan  Associa- 
iion,  mortgagee,  as  its  interest  may  appear/'  etc.  The  bond 
from  Eoob  and  wife  to  the  bnilding  association  contained  this 
fitipnlation :  ^ow,  if  we  pay  promptly  the  monthly  interest  on 
said  Bum  of  seven  hundred  dollars,  and  the  monthly  premiums 
of  three  dollars  and  fifty  cents  offered  by  us  for  said  loan,  and 
the  monthly  payments  on  said  shares  of  stock,  and  any  fines  as- 
sessed under  the  rule  of  said  association,  and  the  taxes  accruing 
on  the  lot  of  land  described  in  the  mortgage  securing  this  obli- 
gation, and  the  premiums  necessary  to  keep  the  improvements 
<m  said  lot  insured  in  such  sum  as  said  association  may  require 
(not  exceeding  seven  hundred  dollars)  until  the  said  stock  be- 
comes fully  paid  in  and  of  the  value  of  one  hundred  dollars  per 
share,  then  it  is  understood  that  upon  the  surrender  of  said  stodc 
to  said  association  this  note  shall  be  deemed  fully  paid  and  can- 
celed.'^  In  March,  1899,  the  policy  of  insurance  above  named 
expired.  In  the  meantime  the  building  association  had  made 
a  deed  of  assignment  to  appellee  W.  B.  Logan  in  trust  for  all 
its  creditors,  transferring  to  him  under  the  deed  the  note  and 
mortgage  executed  by  Koob.  Logan  notified  Koob  of  the  ex- 
piration of  the  policy,  and  requested  reinsurance.  To  this 
notice  Koob  failed  to  respond,  and  Logan,  as  assignee  of  the 
mortgagee,  and  without  the  knowledge  of  Koob,  effected  an  in-^ 
surance  with  the  appellee.  Agricultural  Insurance  Company,  in- 
suring the  mortgagee's  interest  against  loss  or  damage  to  tliii» 
property  by  fire  in  the  sum  of  five  hundred  dollars.  The  pre- 
mium for  this  insurance  was  paid  by  Logan,  assignee,  and 
cl^rged  to  •^'^  Koob.  About  the  same  time,  at  the  instance  of 
appellant's  local  agent,  Lang,  Koob  took  this  insurance  on  the 
property  in  a  policy  for  eleven  hundred  dollars.  This  was  done 
without  the  knowledge  of  Logan.  Neither  insurance  company 
knew  of  or  consented  to  the  other's  insurance.  The  property 
was  damaged  by  fire  during  the  existence  of  these  policies,  and 
the  loss  fixed  by  the  appraisers  at  five  hundred  and  forty-nine 
dollars  and  sixty-eight  cents.  Koob  has  sued  the  appellant  in- 
surance company  on  the  policy  issued  to  him,  and  Logan,  as- 
signee, has  also  sued  appellant  (and  Koob).,  attaching  the  sum 
that  may  be  owing  Koob  under  the  policy.  The  defenses  inter- 
posed were :  1.  It  was  claimed  by  appellant  that  under  certain 
terms  of  its  policy,  hereinafter  particularly  noticed,  the  exist- 
ence of  the  Agricultural  Company's  policy  on  this  property, 
without  appellant's  consent^  voided  the  policy  sued  on;  2.  That 
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Xoob  falsely  and  fraudulently  misrepresented  to  appellant  the 
extent  of  the  mortgage  lien  upon  the  property,  which  misrepre- 
sentations are  claimed  to  have  been  material  to  the  risk;  3. 
That,  in  any  event,  if  liable  on  the  policy  at  all,  under  a  cer- 
tain clause  of  the  contract  its  liability  was  limited  to  a  sum  rep- 
resented by  the  ratio  borne  by  its  policy  to  the  whole  of  the  in- 
surance in  existence  upon  the  building. 

A  preliminary  question  was  made  by  appellant  that  Koob 
liad  not  sufficiently  complied  with  the  terms  of  his  policy  in  fur- 
nishing proofs  of  loss  as  required.  In  a  letter  to  Koob  from 
appellant's  adjuster,  dated  January  26,  1900,  before  the  suit,  it 
was  stated :  "The  Home  Insurance  Company  hereby  gives  notice 
that  any  and  all  liability  for  said  loss  is  denied.**  In  the  an- 
.  swer  of  appellant  it  likewise  denies  all  liability  for  the  loss. 
•These  constituted  a  waiver  by  the  insurer  of  proofs  of  loss:  Lan- 
cashire Ins.  Co.  V.  Monroe,  101  Ky.  12,  19  Ky.  Law  Rep.  204, 
39  S.  W.  434;  »«  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285,  10 
Ky  Law  Eep.  264,  8  S.  W.  453;  Orient  Ins.  Co.  v.  Clark,  10 
Ky.  Law  Rep.  1066,  69  S.  W.  863;  Phoenix  Ins.  Co.  v.  Gibbons, 
23  Ky.  Law  Rep.  1130,  64  S.  W.  909.  One  of  the  conditions  of 
the  policy  sued  on  was  that,  "If  now  or  hereafter  there  be  other 
insurance  on  any  property  hereby  insured,  this  policy  shall  be 
void,  unless  otherwise  provided  by  agreement  indorsed  hereon.*' 
Do  the  two  policies  constitute  what  is  termed  "other  insurance"  ? 
Tte  manifest  purpose  of  this  and  similar  provisions  in  the  poli- 
cies of  insurance,  as  well  as  of  the  law  in  favoring  them,  is  to 
prevent  the  temptations  arising  out  of  overinsurance — ^tempta^ 
tion  to  the  insured  to  either  bum  his  building  for  the  gain  or 
to  neglect  its  care.  If  the  interest  of  the  insured  be  a  life  es- 
tate in  the  property,  it  could  not  matter  to  him — certainly  could 
not  profit  him — ^whether  the  remaindermen  were  or  not  insured, 
if  he  had  not  ample  insurance  to  indemnify  his  individual  loss : 
Franklin  etc.  Ins.  Co.  v.  Drake,  2  B.  Mon.  47.  Therefore,  it 
was  held  in  the  Kentucky  case  just  cited  that,  where  the  in- 
surance was  independently  effected  upon  distinctive  interests, 
it  did  not  constitute  "double  insurance,*'  within  the  meaning  of 
such  clauses.  Here,  though,  it  is  said  that  the  insurance  ef- 
fected by  the  mortgagee  was  indirectly  for  the  owner's  benefit ; 
for,  in  event  of  loss  of  the  building  by  fire,  the  mortgagee's  in- 
surance would,  if  sufficient,  extinguish  the  mortgagor's  debt. 
That  might  or  might  not  be  true.  But  in  this  case  it  may  be  ac- 
cepted as  true.     Still  we  must  construe  appellant's  liability  on 
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fhe  terms  of  its  oontracty  or  by  the  manifest  ^'justice"  of  the 
case.  If  the  latter  be  inyoked^  then  it  seems  a  sufficient  re- 
sponse that  Koob  and  Logan  were  each  ignorant  of  the  insnr- 
fliice  effected  by  the  other;  neither  had  the  legal  right  to  control 
the  act  of  the  other,  nor  to  prevent  the  issuance  *•''  of  the  re- 
spective policies  to  the  other.  Therefore,  the  idea  which  lies 
at  the  bottom  of  the  doctrine  disfavoring  double  insurance,  to 
wit,  to  prevent  the  overbalancing  self-interest  in  the  insured  to 
destroy  or  n^lect  his  building,  is  wanting  in  this  case;  for,  un- 
less he  knew  of  the  other  insurance,  and  contemplated  its  possi- 
ble advantage  to  him,  it  could  not  have  influenced  his  action. 
But  the  terms  of  the  policy  are,  after  all,  the  safest,  as  they  are 
the  legal  method  of  determining  the  insurer's  liability.  The 
contract  provides,  "If  now  or  hereafter  there  be  other  insurance 
(HI  any  property  hereby  insured,  this  policy  shall  be  void.^  It 
is  too  well  settled  to  require  either  argument  or  citation  of  au- 
thoril^  that  an  insurance  effected  by  one  having  an  insurable 
interest  in  the  property  will  not  inure  to  others  having  also  an 
interest  in  the  property,  and  not  named  in  the  contract,  whether 
they  be  joint  tenants,  remaindermen,  tenants,  or  lessors.  It 
therefore  follows  that  the  thing  insured  is  not  the  property,  but 
the  interest  or  estate,  of  the  insured  therein.  We  must,  then, 
construe  the  term  in  the  policy,  "any  property  hereby  insured,'* 
to  mean  the  insured's  interest  or  title  in  the  property  described. 
3  Joyce  on  Insurance,  section  2470,  thus  states  the  rule :  "The 
general  rule  that  different  persons,  each  having  a  different  inter- 
est in  property,  may  insure  that  interest,  also  prevails  where  dif- 
ferent policies  are  effected  by  the  mortgagor  and  mortgagee  upon 
the  property.  The  mortgagor  may  insure  the  property  to  cover 
his  interest,  and  the  mortgagee  may  likewise  insure  his  interest 
in  the  property,  and  it  will  not  be  within  the  meaning  of  the 
clause  as  to  other  insurance."  It  is  further  argued  tljat  in  this 
case  the  mortgagor,  Koob,  authorized  his  mortgagee,  the  build- 
ing association,  to  effect  the  insurance,  and  therefore  the  act  of 
the  mortgagee  was  the  act  of  the  mortgagor  ^^^  in  procuring 
the  Agricultural  company  policy.  The  agreement  of  the  mort- 
gagor was  that  he  would  keep  the  premises  insured  to  the  extent, 
at  least,  of  the  mortgage  debt.  In  addition  to  the  language  al- 
ready quoted  from  Koob's  bond  is  this  statement  found  therein : 
**But  if  we  fail  to  pay  promptly  when  due  and  payable  the  said 
taxes  and  insurance  premiums,  ....  then,  at  the  option  of  the 
said  association,  the  whole  indebtedness  evidenced  by  this  obli* 


Digitized  by  VjOOQ IC 


358  Ambbican  State  Ebports,  Vol.  101.     [Kentuckj, 

gation  (including  any  taxes  and  insurance  premiums  due  or 
paid  by  said  association)  shall  at  once  become  and  be  due  and 
collectible/'  No  express  authority  is  here  given  the  association 
to  contract  for  insurance  upon  tiiis  property.  It  may  be  in- 
ferred, though,  that  upon  default  by  tiie  mortgagor  to  keep  the 
premises  insured  to  at  least  the  balance  of  the  mortgage  debt, 
with  a  clause  protecting  the  mortgage  therein,  the  mortgagee 
was  authorized  to  effect  such  insurance  on  the  owner's  behalf — 
that  is,  an  insurance  of  the  owner's  title  and  property  to  the 
amount  of  seven  hundred  dollars  (the  sum  required  by  the 
bond) — with  loss  payable  to  the  mortgagee  as  its  interest  might 
appear.  But  the  mortgagee  did  not  do  this.  On  the  contrary, 
it  procured  an  indemnity  to  itself  from  loss  by  fire  on  its  inter- 
est in  this  property.  That  its  assignee  charged  or  attempted  to 
hold  the  mortgagor  liable  for  the  premium  for  this  insurance 
is  not  material.  The  insurance  effected  by  the  mortgagee  was 
exactly  what  he  had  the  right  to  do  without  a  contract  with  or 
the  consent  of  the  owner.  It  was  independent  of  that  part  of 
the  agreement  with  the  owner  quoted  above.  It  shows  on  its 
face  that  it  was,  and  the  assignee  so  testified.  We  conclude 
that  there  was  not  '^other  insurance  on  the  property"  of  appellee 
Koob  within  the  meaning  of  that  term  as  consl^ed  in  law. 

*«•  The  case  of  Sun  Insurance  OflBce  v.  Varble,  103  Ky.  768, 
20  Ky.  Law  Rep.  566,  46  S.  W.  486,  41  L.  R.  A.  792,  is  relied  on 
by  appellant  as  sustaining  a  contrary  view.  In  that  case  it  must 
be  noted  that  the  language  of  the  policy  is  materially  different 
from  the  one  at  bar.  In  the  Varble  case  it  was :  'Hbi  case  of  any 
other  insurance  upon  the  property  hereby  insured,  then  this  com- 
pany shall  not  be  liable  under  this  policy  for  a  greater  portion 
of  any  loss  sustained  than  the  sum  hereby  insured  bears  to  the 
whole  amount  of  insurance  on  said  property  issued  to  or  held 
by  any  party  or  parties  having  an  insurable  interest  therein." 
This  court  held  that  the  ^'insurance  companies  had  the  right  to 
place  in  their  policies  provisions  defining  and  limiting  their  sev- 
eral liabilities" ;  that  they,  in  that  policy,  'T)y  express  and  un- 
mistakable language,  limited  their  liability  so  that  they  would 
not  be  required  to  pay  a  greater  portion  of  any  loss  sustained 
than  the  sum  they  respectively  insured  bore  to  the  whole  amount 
on  the  property."  The  insurance  held  by  any  party  having  an 
insurable  interest  in  the  property  was,  therefore,  under  the  terms 
of  the  policy,  required  to  be  taken  into  account.  To  the  same 
effect,  and  upon  a  similar  policy  to  the  one  construed  in  the  Var- 
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ble  CMC  is  Hartford  Fire  Ins.  Co.  t.  Williams,  11  C.  C.  A.  503, 
63  Fed.  928.  The  case  of  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  TJ.  S.  527,  23  L.  ed.  868,  was  an  instance  where 
policies  were  taken  out  by  the  warehouseman  "for  their  own  and 
for  the  owner's  benefit.'^  Other  policies  were  taken  out  on  the 
same  goods  by  the  owners.  It  was  held  that  the  policies  should 
bear  ratably  the  loss.  That  case  is  not  in  conflict  with  the  views 
herein  expressed.  The  other  cases  cited  by  appellant  (Insur- 
ance Co.  V.  Coons,  14  Ky.  Law  Eep.  110,  and  Baer  v.  Phoenix 
Ins.  Co.,  4  Bush,  242)  '^®  were  cases  where  all  the  policies  were 
issued  to  the  same  party. 

Pending  the  negotiation  between  Koob  and  appellant's  agent 
for  this  insurance,  the  fact  of  the  mortgage  on  the  property  was 
discussed.  Appellant  charges — ^and  upon  that  rests  one  of  its 
defenses — ^that  Koob  fraudulently  and  falsely  misrepresented  the 
amoiint  owing  on  the  mortgage  debt,  and  that  the  misrepresenta- 
tion was  material.  The  burden  upon  this  plea  was,  of  course, 
on  appellant  To  sustain  it,  its  local  agent,  Lang,  was  intro- 
duced as  its  witness.  He  testified  that  Koob  told  him  that  '^6 
was  paying  off  his  mortgage'^ ;  that  it  was  to  some  building  asso- 
ciation; that  it  was  then  a  balance  of  one  hundred  dollars,  one 
hundred  and  fifty  dollars  or  two  hundred  dollars.  EUs  testi- 
mony shows  his  memory  to  be  very  unsatisfactory  as  to  what 
actually  occurred,  further  than  that  Koob  told  him  there  was 
some  balance,  from  one  hundred  dollars  to  two  hundred  dollars, 
owing  on  the  mortgage  to  the  building  association.  Koob  testi- 
fied that  he  told  Lang  of  tiie  mortgage;  that  he  had  been  paying 
it  off,  but  had  stopped;  that  he  thought  he  would  be  owing  the 
association  two  hundred  dollars  or  three  hundred  dollars  or  four 
hundred  dollars  balance,  '^with  interest  added.'*  His  memory 
does  not  appear  to  be  much  better  than  Lang^s.  His  testimony 
indicates  him  to  be  an  illiterate,  ignorant  man.  In  fact,  we 
may  easily  see  that  he  did  not  know  what  balance  he  was  owing 
on  his  mortgage.  His  payment  ^'on  dues''  amounted  then  to 
one  hundred  and  ninety-five  dollars.  He  doubtless  thought,  as 
many  persons  have,  that  this  sum  was  to  be  credited  on  his  debt. 
If  this  had  been  so,  the  debt  would  have  been  three  hundred  and 
fifty-five  dollars.  There  is  nothing  to  indicate  that  he  intended 
to  deceive  the  company's  agent  as  to  the  amount  of  this  debt 
In  this  state  these  and  similar  statements  are  not  warranties, 
but  are  representations  only.  And  under  section  639  of  the 
Kentucky  Statutes  it  is  also  provided :  ''Nor  shall  any  misrepi^ 
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Beniatdon,  unleBs  material  or  fraudulent,  prevent  a  recovery 
•^*  on.  the  policy.*'  A  comparison  of  the  testimony  of  these  two 
witnesses  shows  an  entire  absence  of  fraudulent  motive.  It  also 
shows  that  Koob  was  admittedly  unable  to,  and  did  not  pretend 
to,  give  accurately  the  amount  owing  on  the  mortgage.  The 
very  fact  that  he  is  alleged  to  have  represented  it  as  running 
from  one  hundred  dollars,  one  hundred  and  fifty  dollars,  to  two 
hundred  dollars  was  notice  to  his  auditor  that  he  could  not  and 
did  not  pretend  to  give  the  exact  amount  of  balance  owing.  But 
we  are  authorized  in  adopting  the  estimate  of  those  two  wit* 
nesses,  placed  upon  them  by  their  chancellor,  which  was  under 
the  rule  as  to  burden,  to  accept  appellee  Eoob's  statements,  and 
the  maximum  sum  stated  by  him  is  so  near  the  true  sum,  five 
hundred  and  eighty-two  dollars  and  fourteen  cents,  as  that  the 
difference,  under  the  circumstances,  cannot  be  held  to  have  been 
material  to  this  risk:  Light  v.  Greenwich  Ins.  Co.,  105  Tenn. 
480,  58  S.  W.  851.  It  follows  from  what  has  been  said  that,  as 
there  was  not  ''other  insurance,'*  within  the  meaning  of  the  law, 
upon  appellee  Koob's  property,  appellant  was  not  entitled  to  pro- 
rate the  loss  with  the  policy  issued  to  the  mortgagee  on  his  inde- 
pendent interest.  !N'or  was  appellant  entitled  to  maintain  a  cross- 
petition  against  the  Agricultural  Insurance  Company  for  contri- 
bution. In  denying  a  similar  attempt  in  London  etc.  Ins.  Co. 
V.  TumbuU,  86  Ky.  236,  9  Ky.  Law  Rep.  644,  6  S.  W.  542,  this 
court  held  that  the  utmost  of  that  clause  was  a  defense  to  the 
company  insuring  against  the  pro  rata  of  the  loss  represented 
by  the  other  policies,  "and  whether  they  [the  insured]  ever  re- 
covered the  pro  rata  due  by  the  other  companies  was  a  matter 
about  which  the  appellant  had  no  concern,  and  it  should  not 
have  been  allowed  to  meddle  with  it.'' 
Judgment  afiirmed,  with  damages. 


Procuring  Additional  Insurance  in  violation  of  the  express  terms 
of  the  first  policy  avoids  H:  Queen  Ins.  Co.  v.  Toung,  86  Ala.  424, 
11  Am.  St.  Bep.  51,  5  South.  116;  O'Leary  v.  Merchants'  etc.  Ins.  Co., 
100  Iowa,  173,  62  Am.  St.  Rep.  655,  66  N.  W.  175,  69  N.  W.  420.  An 
to  whether  additional  insurance  obtained  by  one  mortgagor  violates 
a  condition  against  "additional  insurance,"  see  Gillett  v.  Liverpool 
etc.  Ins.  Co.,  73  Wis.  203,  39  Am.  St.  Bep.  784,  41  N.  W.  78.  It  seems 
that  a  policy  to  a  mortgagee  is  not  avoided  by  subsequent  insurance 
by  the  mortgagor:  Note  to  Thomas  v.  Builders'  etc.  Ins.  Co.,  20 
Am.  Bep.  321.  As  to  what  is  double  insurance,  see  Copeland  v. 
Phoenix  Ins.  Co.,  96  Ala.  615,  38  Am.  St.  Bep.  134,  11  South.  746; 
Clarke  v.  Western  Assur.  Co.,  146  Pa.  St.  561,  28  Am.  St  Bep.  821, 
23  AtL  248,  15  L.  B.  A.  821. 
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CITY  OF  LEXINGTON  y.  THOMPSON. 

[113  Ky.  640,  68  8.  W.  477.] 

OOKSTITUnOKAI.  LAW— Bight  to  Local  Self-gOTOxn- 
— ^Munieipal  corporations  have  a  right  to  local  self-goyemment, 
and  it  ia  not  within  the  power  of  the  legislature  to  permanently 
fill  hy  appointment  and  fix  the  compensation  of  the  local  or  munici- 
pal offices  established  by  law  for  purely  local  purposes,     (p.  363.) 

OONWITUTIOKAL  LAW.— Laws  may  be  Declared  LivaUd, 
althoiii^  Bot  repugnant  to  any  expressed  restriction  contained  in  the 
state  constitution,     (p.  367.) 

OOK8TITUTZOKAL  LAW— Stote  Xnterference  with  Mnnid- 
yal  aovenmient^ — ^A  statute  fixing  the  compensation  to  be  allowed 
the  officers  and  members  of  a  municipal  fire  department,  created  for 
purely  local  purposes,  is  void  as  yiolative  of  the  right  of  the  munici- 
pality to  govern  and  control  its  purely  local  affairs,     (p.  372.) 

W.  S.  BroDston^  cily  solicitor,  for  the  appellant 

Einkead  &  Miller,  for  the  appellee. 


DIJ  BELLE,  J.  By  the  fourth  section  of  an  act  amend- 
ing the  act  for  the  govermnent  of  cities  of  the  second  class,  ap- 
proved March  16, 1900  (Acts  1900,  p.  16),  it  was  provided :  "The 
said  fire  department  shall  consist  of  one  chief,  whose  salary  shall 
not  be  less  than  one  hnndred  and  fifty  dollars  per  montii ;  the 
engineer's  salary  shall  be  eighty  dollars  per  month;  the  electri- 
cian's salary  shall  be  seventy  dollars  per  month,  and  the  ordi- 
nary fireman's  salary  shall  be  sixty-five  dollars  per  month." 
The  appellee,  Thompson,  brought  snit  against  the  appellant,  the 
city  of  Lexington,  a  city  of  the  second  class,  alleging  that  he  was 
«  resident  of  that  city,  and  employed  by  it  as  an  ordinary  fire- 
man, having  been  appointed  by  the  board  of  police  and  fire  com- 
missioners; that  prior  to  the  passage  of  the  act  his  salary  as 
fireman  was  fifty  dollars  per  month,  and  by  that  act  was  in- 
ereased  to  sixty-five  dollars  per  month;  that  he  continued  to 
serye  as  ordinary  fireman  up  to  July  22, 1901,  when  he  resigned ; 
that  from  time  to  time  he  made  demand  upon  the  city  for  the 
increase  of  salary  provided  for  by  the  act  at  the  rate  of  fifteen 
dollars  per  month,  which  was  refused.  His  prayer  was  for  judg- 
ment for  the  difference  between  the  salary  paid  him  and  that 
fixed  by  the  act  during  the  period  from  March  15,  1900,  to 
July  22, 1901,  aggregating  two  hundred  and  forty-three  dollars 
and  seventy-five  cents.  A  demurrer  to  the  petition  was  filed  and 
Ofvemiled.    The  city  stood  by  its  demurrer,  and  judgment  was 
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rendered  against  it.  The  ground  of  the  demurrer  is  that 
***  the  act  is  violative  of  the  right  of  local  self-government  by 
the  city  in  a  matter  over  which  the  municipality  has  exclusive 
control  in  its  private  or  corporate  capacity,  and  fliat  the  act  is 
therefore  void. 

For  appellee  it  is  contended  that  the  act  does  not  violate  any 
provision  of  the  constitution  of  the  state,  and  therefore  cannot 
be  declared  void  because  it  is,  or  is  supposed  to  be,  in  violation 
of  the  spirit  which  may  be  supposed  to  pervade  that  instrument. 
Mr.  Cooley  is  quoted  in  support  of  this  proposition:  *lf  the 
courts  are  not  at  liberty  to  declare  statutes  void  because  of  their 
apparent  injustice  or  impolicy,  neither  can  they  do  so  because 
they  appear  to  the  minds  of  the  judges  to*  violate  fundamental 
principles  of  republican  government,  unless  it  shall  be  found  that 
those  principles  are  placed  beyond  legislative  encroachment  by 
the  comstitution.  The  principles  of  republican  government  are 
not  a  set  of  inflexible  rules,  vital  and  active  in  the  constitu- 
tion, though  unexpressed,  ....  nor  are  courts  at  liberty  to  de- 
clare an  act  void  because,  in  their  opinion,  it  is  opposed  to  a  spirit 
supposed  to  pervade  the  constitution,  but  not  expressed  in 
words^':  Cooley's  Constitutional  Limitations,  5th  ed.,  pp.  202- 
204.  Numerous  other  authorities  are  cited  in  support  of  the 
doctrine  thus  laid  down,  and  among  them  the  opinion  of  Chief 
Justice  Robertson  in  Griswold  v.  Hepburn,  2  Duvall,  24,  where, 
after  discussing  the  difference  between  the  federal  constitution 
as  a  grant  of  power  and  the  state  constitution  as  a  written  limi- 
tation upon  the  powers  of  the  legislative  organ  of  the  people,  it 
is  said :  ^^ut  the  same  reason  being  inapplicable  to  state  legisla- 
tion of  doubtful  compatibility  with  a  state  constitution,  proper 
deference  to  the  legislative  department  should  preponderate  in 
favor  of  the  constitutionality  of  its  acts,  and  requires  the  judi- 
cial department  to  recognize  ^^^  them  as  laws,  unless  it  shall 
be  clearly  satisfied  that  they  are  not.  Whenever  a  jurist  in- 
quires whether  a  state  statute  is  consistent  with  the  state  con- 
stitution, he  looks  into  that  constitution,  not  for  a  grant,  but 
only  for  some  limitation  of  the  powers  inherent  in  the  people's 
legislative  organ  so  far  as  not  forbidden  by  their  organic  law." 
These  general  principles  may  be  freely  conceded.  It  is  also 
urged  that,  as  said  by  the  supreme  court  in  United  States  v.  Bal- 
timore etc.  B.  B.  Co.,  17  Wall.  329,  21  L.  ed.  597,  a  municipal 
corporation  is  not  only  a  representative  of  the  state,  '%ut  is  a 
portion  of  its  governmental  power.    It  is  one  of  its  creatures. 
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made  for  a  specific  purpose^  to  exercise  within  a  limited  sphere 
the  powers  of  the  state.  The  state  may  withdraw  these  local 
powers  of  goyemment  at  pleasure,  and  may,  through  its  legis- 
lature or  other  appointed  channels,  govern  the  local  territory  as 
it  goTerns  the  state  at  large.  It  may  enlarge  or  contract  its  pow- 
ers or  destroy  its  existence.''  These  general  statements  of  the 
legislative  power  over  municipal  affairs  are  always  to  be  read  in 
the  light  of  tiie  state  of  fact  to  which  they  are  applied  by  the 
courts  which  give  them  utterance.  Unless  so  read,  they  are  apt, 
at  times,  to  be  misleading.  In  fact,  the  very  authorities  which 
thus  state  the  general  rule  state  also  the  limitations  to  be  placed 
upon  it  Speaking  of  the  limitation  upon  legislative  power. 
Judge  Cooley  says:  "It  does  not  follow,  however,  that  in  every 
case  the  courts,  before  they  can  set  aside  the  law  as  invalid,  must 
be  able  to  find  in  the  constitution  some  specific  inhibition  which 
has  been  disregarded,  or  some  express  command  which  has  been 
disobeyed.  Prohibitions  are  only  important  where  they  are  in 
the  nature  of  exceptions  to  the  general  grant  or  power;  and,  if 
the  authority  to  do  an  act  has  not  been  granted  by  '^^^  the  sov- 
ereignty to  its  representatives,  it  cannot  be  necessary  to  pro- 
hibit its  being  done'':  Cooky's  Constitutional  Limitations,  5th 
ed.,  p.  203.  So,  Yon  Hoist  (Von  Holsf s  Constitutional  Law, 
271),  after  stating  the  general  rule  that  the  legislative  power 
of  tiie  state  l^slatures  is  unlimited  so  far  as  no  limits  are  set 
to  it  by  the  federal  or  state  constitution,  proceeds :  "This  does 
not  mean,  however,  that  these  restrictions  must  always  be  ex- 
pressed in  explieit  words.  As  it  is  generally  admitted  that  the 
factors  of  the  federal  government  have  certain  implied  powers, 
so  it  has  never  been  disputed  that  the  state  legislatures  are  sub- 
ject to  'implied  restrictions';  that  is,  restrictions  which  must  be 
deduced  from  certain  provisions  of  the  federal  or  state  consti- 
tutionsy  or  that  arise  from  the  political  nature  of  the  Union, 
from  tiie  genius  of  American  public  institutions."  And  in 
Mechem  on  Public  0£Scers,  section  123,  it  is  said :  'indeed,  this 
right  of  local  self-government,  as  it  has  been  briefiy  termed,  is 
held  to  be  an  established  feature  and  incident  of  our  political 
system,  and  it  is  not  within  the  power  of  the  legislature  of  a 
state  to  permanently  fill  by  appointment  the  local  offices  estab- 
lished by  law  for  purely  local  purposes":  See,  also,  Cincinnati 
etc.  B.  B.  Co.  V.  Clinton  Co.  Commrs.,  1  Ohio  St.  77.  Said  Mr. 
Edward  Bates,  in  his  argument  in  Hamilton  v.  St.  Louis  Co. 
Ot.,  15  Mo.  13,  cited  with  approval  in  Cooley's  Constitutional 
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Limitations,  5th  ed.,  p.  49,  a  constitution  is  ''not  the  begin- 
ning of  a  community,  nor  the  origin  of  private  rights.  It  is 
not  the  fountain  of  laws,  nor  the  incipient  state  of  government. 
It  is  not  the  cause,  but  consequence,  of  personal  and  political 
freedom.  It  grants  no  rights  to  the  people,  but  is  the  creature 
of  their  power,  the  instrument  of  their  convenience,  designed 
for  their  protection  in  the  enjoyment  of  the  rights  and  powers 
which  they  possessed  before  the  constitution  was  made.  It  is 
*^''  but  the  form  and  framework  of  the  political  government, 
and  necessarily  based  upon  the  pre-existing  condition  of  laws, 
rights,  habits,  and  modes  of  thought A  written  constitu- 
tion is,  in  every  instance,  a  limitation  upon  the  powers  of  gov- 
ernment in  the  hands  of  agents.^'  And  Mr.  Webster  said :  "Writ- 
ten constitutions  sanctify  and  confirm  great  principles,  but  the 
latter  are  prior  in  existence  to  the  former.''  A  municipality  is 
a  state  agency  for  governmental  purposes.  It  exercises  political 
governmental  powers  delegated  by  the  state.  As  to  such  pow- 
ers, and  as  to  the  duties  which  attach  to  their  exercise  in  the 
administration  of  justice  and  the  preservation  of  the  public 
peace,  it  is  imperium  in  imperio;  a  part  of  the  governmental 
machinery  of  the  commonwealth.  Therefore,  its  charter  and 
legislative  acts  regulating  the  use  of  state  property  held  by  it 
did  not  constitute  contracts  within  the  meaning  of  the  constitu- 
tional provision.  Its  political  powers  are  not  vested  rights  as 
against  the  state.  As  well  said  by  Mr.  McQuillin  in  a  recent 
article  upon  the  subject  (34  Am.  Law  Review,  p.  506) :  "It  is 
thus  manifest  that  in  matters  of  public  concern,  such  as  relate 
to  the  performance  of  functions  by  the  city  as  the  agent  of  the 
state,  the  legislature  is  not  limited  to  conferring  a  discretionary 
power,  but  may  exercise  authority  where  the  local  officers  or 
agencies  neglect  or  refuse  to  discharge  their  public  duty  in  pro- 
viding for  the  public  needs  of  the  locality,  or  in  voting  or  levy- 
ing the  proper  taxes  for  public  purposes.  As  to  duties  which 
the  people  in  the  several  localities  owe  to  the  state  at  large,  they 
cannot  be  allowed  a  discretionary  authority  to  perform  them  or 
not,  as  they  may  choose,  for  such  authority  would  be  wholly  in- 
consistent with  anything  like  regular  and  uniform  government 
of  the  state.'' 

*^  The  conceded  legislative  control  over  the  exercise  of  these 
governmental  functions  has  furnished  the  subject  of  numerous 
adjudications.  What  constitutional  limitations,  either  express 
or  implied,  existed  upon  the  exercise  of  this  legislative  control 
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it  is  not  necessary,  nor  is  it  our  purpose,  in  this  case  to  deter- 
mine. But  a  municipal  corporation  is  not  merely  a  public 
agency  of  the  state.  Its  governmental  functions  are  not  all  the 
functions  which  it  possesses  or  exercises.  It  is,  in  part,  a  cor- 
poration possessed  of  private  franchises  and  rights,  which  it  may 
exercise  for  its  private,  corporate  advantage,  for  the  benefit  of 
the  community,  as  distinct  from  the  state  government.  It  may 
hold  and  manage  property,  not  for  the  benefit  of  the  state,  but 
to  supply  local  needs  and  conveniences;  and  in  respect  thereto 
it  acts  as  a  private  corporation,  and  in  that  capacity  may  sue 
and  be  sued.  *^ith  respect  to  its  private  or  proprietary  rights 
and  interests,'*  it  is  entitled  to  the  protection  of  the  constitu- 
tion, like  other  corporations:  City  of  New  Orleans  v.  New  Or- 
leans Waterworks  Co.,  143  U.  S.  79,  12  Sup.  Ct.  Kep.  142,  36 
L.  ed.  943.  Assuming  that  as  to  the  governmental  functions  of 
a  municipality  the  contention  of  appellee  is  true  to  its  broadest 
extent,  and  that  what  the  legislature  gives  to  the  municipality 
by  its  act  of  incorporation  it  may  alter  or  destroy  at  pleasure, 
it  does  not  at  all  follow  that  the  rights  and  privileges  of  the  lo- 
cal community,  which  become  vested  in  the  corporate  entity  cre- 
ated by  the  legislature  for  the  benefit  of  the  comi^iunity,  are 
likewise  subject  to  the  legislative  control.  The  legislature  can- 
not take  away  from  the  community  rights  or  property  which  ex- 
isted or  were  acquired  without  the  aid  of  legislation.  A  munici- 
pality has  a  dual  character.  In  its  character  as  a  state  agency 
it  exercises  governmental,  political,  public  and  administrative 
powers  and  duties.  In  *^®  its  capacity  as  a  private  corporation 
it  exercises  rights  and  powers  inherent  in  the  people  of  the  com- 
munity, which  have  never  been  surrendered  to  any  department 
of  the  government,  and  which  are  property  rights  within  the 
protection  of  the  constitution.  Among  the  earliest  courts  to 
recognize  this  dual  capacity  of  municipalities  are  those  of  Ken- 
tucky. The  question  arose  upon  a  claim  by  the  city  of  Louis- 
ville to  exemption  from  state  taxation.  In  that  case  (City  of 
Louisville  v.  Commonwealth,  1  Duvall,  297,  85  Am.  Dec.  624) 
this  court,  through  Judge  Robertson,  said:  "But  a  municipal 
corporation,  like  a  state,  a  county,  or  the  city  of  Louisville,  is 
much  more  than  a  person.  While  nominally  a  person,  it  is 
vitally  a  political  power;  and  each,  in  its  prescribed  sphere,  is 
'imperium  in  imperio.'  All  are  constituent  elements  of  one 
total  sovereignty.  The  city  of  Louisville,  to  the  extent  of  the 
jurisdiction  delegated  to  it  by  its  charter,  is  but  an  efiQuence  from 
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the  sovereignty  of  Kentucky^  governs  for  Kentucky,  and  its  an- 
thorized  legislation  and  local  administration  of  law  are  legisla- 
tion and  administration  by  Kentucky  through  the  agency  of  that 
municipality.  The  tax  law  of  Kentucky  constructively  applies 
to  persons  only,  and  not  at  all  to  political  bodies  exercising  in 
different  degrees  the  sovereignty  of  the  state.  ....  And  if, 
notwithstanding  the  specified  exceptions,  the  public  property  of 
the  state  and  counties  is  exempt,  the  same  reason  exempts  the 
public  property  of  Louisville  used  for  carrying  on  its  municipal 
government.  Bui,  so  far  as  any  of  its  property  may  be  used, 
not  for  that  purpose,  but  only  for  the  convenience  or  profit  of  its 
citizens  individually  or  collectively,  this  it  owns  and  uses  as  a 
private  corporation,  and,  like  the  property  of  all  such  corpora- 
tions not  expressly  exempted,  it  is  a  legal  subject  of  assessment 
for  taxation.  The  more  precise  and  distinctive  test  for  classi- 
fication •■^  is  this:  Whatever  property,  such  as  courthouse, 
prison,  and  the  like,  which  became  necessary  or  useful  to  the 
administration  of  the  municipal  government,  and  is  devoted  to 
that  use,  is  exempt  from  state  taxation,  but  whatever  is  not  so 
used,  but  is  owned  and  used  by  Louisville  in  its  social  or  com- 
mercial capacity  as  a  private  corporation,  and  for  its  own  profit, 
such  as  vacant  lots,  market-houses,  fire-engines,  and  the  like,  is 
subject  to  taxation.**  Mr.  Dillon  thus  states  the  distinction: 
*'The  administration  of  justice,  the  preservation  of  public  peace, 
and  the  like,  although  confided  to  local  agencies,  are  essential 
matters  of  public  concern ;  while  the  enforcement  of  municipal 
fay-laws  proper,  the  establishment  of  gasworks  and  waterworks, 
the  construction  of  sewers,  and  the  like,  are  matters  which  per- 
tain to  the  municipality  as  distinguished  from  the  state  at 
large** :  Dillon  on  Municipal  Corporations,  sec.  58.  The  Massa- 
chusetts court,  recognizing  the  waterworks,  markets,  hospitals, 
cemeteries,  libraries,  and  the  system  of  parks  of  Boston  as  estab- 
lished "for  the  benefit  of  the  public,**  declares  them  to  be  ^*held 
more  like  the  property  of  a  private  corporation,**  and  therefore 
protected  from  legislative  interference:  Mt.  Hope  Cemetery  v. 
City  of  Boston,  158  Mass.  519,  35  Am.  St  Kep.  515,  33  N.  E. 
695.  And  again,  in  Dillon  on  Municipal  Corporations,  section 
12a,  it  is  said:  "In  many  of  its  more  important  aspects,  a 
modem  American  city  is  not  so  much  a  miniature  state  as  it  is 
a  business  corporation,  its  business  being  to  wisely  administer 
the  local  affairs  and  economically  expend  the  revenue  of  an  in- 
corporated community.    As  we  learn  this  lesson,  and  apply  busi- 
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neu  methods  to  the  scheme  of  municipal  government  and  the 
conduct  of  municipal  affairs^  we  are  on  the  right  road  to  better 
and  more  satisfactory  results/'  In  Nebraska  the  legislature 
passed  an  act  establidiing  a  ^^  board  of  police  and  fire  com- 
missioners, to  be  appointed  by  the  governor,  to  whom  there  was 
given  all  powers  and  duties  connected  with  the  appointment, 
removal,  and  discipline  of  the  members  of  the  police  and  fire 
departments.  It  was  there  held  (State  v.  Moores,  55  Neb.  480, 
76  N.  W.  175,  41  L.  E.  A,  624,  overruling  a  former  decision) 
that  the  act  was  void.  Said  the  court:  ^^It  is  true  that  the 
state  constitution  is  not  a  grant  of  legislative  power,  and  the 
law-making  body  may  legislate  upon  any  subject  not  inhibited 
by  the  fundamental  law ;  but  it  by  no  means  follows  from  this 
that  the  l^slature  is  free  to  pass  laws  upon  any  subject  un- 
less in  express  terms  prohibited  by  the  constitution.  The  in- 
hibition on  the  power  of  the  legislature  may  be  by  implication 
as  well  as  by  expression.  Laws  may  be  and  have  been  declared 
invalid,  although  not  repugnant  to  any  express  restriction  con- 
tained in  the  fundamental  law.''  To  the  same  effect,  see  Bath- 
bone  V.  Wirth,  150  N,  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408. 
The  same  conclusion  was  reached  as  to  a  similar  law  of  Indiana 
in  the  cases  of  State  v.  Denny,  118  Ind.  382,  21  N.  E.  252,  4  L. 
•R.  A.  79,  City  of  Evansville  v.  State,  118  Ind.  426,  21  N.  E. 
267,  4  L.  R.  A.  93,  and  State  v.  Denny,  118  Ind.  449,  21  N.  E. 
274,  4  L.  B.  A.  65.  In  the  case  first  named  the  court  said: 
"The  construction  of  sewers  in  a  city,  the  supplying  of  gas, 
water  and  fire  protection,  and  many  other  matters  that  might 
Ibe  mentioned,  are  matters  in  which  the  local  communities  alone 
are  concerned,  and  in  which  the  state  has  no  special  interest; 
and  they  are  matters  over  which  the  people  affected  thereby  have 
ezdueive  control,  and  it  cannot,  in  our  opinion,  be  taken  away 
from  them  by  the  legislature."  In  Western  Sav.  Fund  Soc.  v. 
Citjr  of  Philadelphia,  31  Pa.  St.  183,  72  Am.  Dec.  730,  Chief 
Justice  Lewis,  delivering  the  opinion  of  the  court,  said :  "The 
supply  of  gaslight  is  no  more  a  duty  of  sovereignty  than  '^"»  the 
supply  of  water.  Both  these  objects  may  be  accomplished 
through  the  agencies  of  individuals  or  private  corporations,  and 
in  very  many  instances  they  are  accomplished  by  these  means. 
If  this  power  is  granted  to  a  borough  or  a  city,  it  is  a  special 
private  franchise,  made  as  well  for  the  private  emolument  and 
advantage  of  the  city  as  for  the  public  good.  The  whole  invest- 
ment is  the  private  property  of  the  city,  as  much  so  as  the  lands 
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and  houses  belonging  to  it  Blending  the  two  powers  in  one 
grant  does  not  destroy  the  clear  and  well-settled  distinction,  and 
the  process  of  separation  is  not  rendered  impossible  by  the  con- 
fusion. In  separating  them,  regard  must  be  had  to  the  object 
of  the  legislature  in  conferring  them.  If  granted  for  public  pur- 
poses exclusively,  they  belong  to  the  corporate  body  in  its  public, 
political  or  municipal  character.  But  if  the  grant  was  for  pur- 
poses of  private  advantage  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corporation  quoad 
hoc  is  to  be  regarded  as  a  private  company.  It  stands  on  the 
same  footing  as  would  any  individual  or  body  of  persons  upon 
whom  the  like  special  franchises  have  been  conferred." 

The  distinction  between  the  two  capacities  in  which  a  munic- 
ipality may  act  is  nowhere  better  stated  than  in  the  two  great 
opinions  dt  Judge  Cooley  in  People  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Hep.  103,  and  People  v.  Common  Council  of  Detroit,  28 
Mich.  228,  15  Am.  Bep.  202.  In  the  former  case  the  questicMi 
was  Ba  to  the  power  of  the  legislature  to  appoint  permanent 
officers  for  the  full  term,  whose  duties  were  purely  municipal, 
and  arose  over  an  act  which  created  and  appointed  a  board  of 
public  works.  In  the  opinion  by  Judge  Cooley,  it  was  said: 
"In  the  case  before  us,  the  officers  in  question  involve  the  cus- 
tody, care,  management  and  control  of  the  pavements,  sewers^ 
waterworks  *""^  and  public  buildings  of  the  city,  and  the  duties 
are  purely  local.  The  state  at  large  may  have  an  indirect  in- 
terest in  an  intelligent,  honest,  upright  and  prompt  discharge  of 
them,  but  this  is  on  commercial  and  neighborhood  grounds,  rather 
than  political,  and  it  is  not  much  greater  or  more  direct  than  if 
the  state  line  excluded  the  city.  Conceding  to  the  state  the  au- 
thority to  shape  the  municipal  organizations  at  its  will,  it  would 
not  follow  that  a  similar  power  of  control  might  be  exercised 
by  the  state  as  regards  the  property  which  the  corporation  has 
acquired,  or  the  rights  in  the  nature  of  property  which  have  been 
conferred  upon  it.  There  are  cases  which  assert  such  power, 
but  they  are  opposed  to  what  seem  to  be  the  best  authorities,  as 
well  as  the  soundest  reason.  The  municipality,  as  an  agent  of 
government,  is  one  thing;  the  corporation,  as  an  owner  of  prop- 
erty, is  in  some  particulars  to  be  regarded  in  a  very  different 
U^t  ....  Constitutional  freedom  certainly  does  not  consist 
in  exemption  from  governmental  interference  in  the  citizen's 
private  affairs;  in  his  being  unmolested  in  his  family,  suffered 
to  buy,  sell,  and  enjoy  property,  and,  generally,  to  seek  happiness 
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in  his  own  way.    All  this  might  be  permitted  by  the  most  arbi- 
traiy  rnler,  eren  though  he  allowed  his  subjects  no  degree  of 
political  liberty.   The  goyemment  of  an  oligarchy  may  be  as  just 
as  regardful  of  private  rights  and  as  little  burdensome  as  any 
other;  but  if  it  were  sought  to  establish  such  a  government  over 
our  cities  by  law^  it  would  hardly  do  to  call  upon  a  protesting 
people  to  show  where,  in  the  constitution,  the  power  to  establish 
it  was  prohibited.    It  would  be  necessary,  on  the  other  hand,  to 
point  out  to  them  where  and  by  what  unguarded  words  the 
power  had  been  conferred.    Some  things  are  too  plain  to  be 
written The  state  may  mold  local  institutions  accord- 
ing •**  to  its  views  of  policy  or  expediency;  but  local  govern- 
ment is  a  matter  of  absolute  right,  and  the  state  cannot  take  it 
away.    It  would  be  the  boldest  mockery  to  speak  of  a  city  as 
possessing  municipal  liberty  where  the  state  not  only  shaped  its 
government,  but^  at  discretion,  sent  in  its  own  agents  to  ad- 
minister it;  or  to  call  that  system  one  of  constitutional  freedom 
under  whidi  it  should  be  equally  admissible  to  allow  the  people 
full  control  in  their  local  affairs  or  no  control  at  all.^'    In  the 
latter  case  of  People  v.  Common  Council  of  Detroit,  28  Mich. 
228,  15  Am.  Bep.  202,  the  question  was  more  nearly  similar  to 
that  presented  in  the  case  at  bar.    It  was  the  question  of  the 
legislative  power  to  compel  local  improvements,  which  is  prac- 
tically the  same  question  as  here  presented,  viz.,  the  legislative 
power  to  compel  expenditure  for  a  local  pjorpose.    The  question, 
as  stated  in  the  opinion,  was  whether  there  rested  upon  the 
judiciary  the  duty,  *T)y  the  compulsory  process  of  this  court,  to 
coerce  the  city  of  Detroit  into  entering  in  contracts  involving 
a  debt  for  a  very  large  sum  for  an  object  of  purely  local  concern^ 
which  the  legislative  body  of  the  city  has  refused  to  make.'' 
Said  the  court,  through  Judge  Cooley :    ''In  People  v.  Hurlbut, 
24  Mich.  4A,  9  Am.  Bep.  103,  we  considered  at  some  length  the 
proposition  which  asserts  the  amplitude  of  legislative  control 
over  municipal  corporations,  and  we  there  conceded  that,  when 
confined,  as  it  should  be,  to  such  corporations  as  agencies  of  the 
state,  in  its  government,  the  proposition  is  entirely  sound.    In 
all  matters  of  legal  concern  there  is  no  local  right  to  act 
independently  of  the  state;  and  the  local  authorities  cannot  be 
permitted  to  determine  for  themselves  whether  they  will  contrib- 
ute through  taxation  to  the  support  of  the  state  government,  or 
muoBt,  when  called  upon,  to  suppress  insurrections,  or  aid  in  the 
cnf oroement  of  the  police  laws.    Upon  all  such  ^^  subjects  the 
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etate  may  exercise  compulsory  anfhoritj,  and  may  enforce  fhe 
performance  of  local  duties,  either  by  employing  local  oflScers  for 
that  purpose  or  through  agents  or  oflBcers  of  its  own  appoint* 
ment But  we  also  endeavored  to  show  in  People  v.  Hurl- 
but,  24  Mich.  44,  9  Am.  Bep.  103,  that,  though*  municipal  au- 
thorities are  made  use  of  in  the  state  government,  and  as  such 
are  under  ^complete  state  control,  they  are  not  created  exclus- 
ively for  that  purpose,  but  have  other  objects  and  purposes 
peculiarly  local,  and  in  which  the  state  at  large,  except  in  con- 
ferring the  power  and  regulating  its  exercise,  is  legally  no  more 
concerned  than  it  is  in  the  individual  and  private  concerns  of 
its  several  citizens.    Indeed,  it  would  be  easy  to  show  that  it  is 
not  from  the  standpoint  of  state  interest,  but  from  that  of  local 
interest,  that  the  necessity  of  incorporating  cities  and  villages 
most  distinctly  appears.     State  duties  of  a  local  nature  can,  for 
the  most  part,  be  very  well  performed  through  the  employment 
of  the  usual  township  and  county  organizations;  so  that  if  the 
state  alone,  in  its  corporate  capacity,  were  to  be  regarded,  the  con- 
ferring of  special  corporate  powers  on  cities  and  villages  might 
very  well  be  dispensed  with.  •  •  •  •  The  twofold  character  of 
these  corporations,  as  organizations  on  the  one  hand  for  state 
purposes,  and  on  the  other  hand  for  the  benefit  of  the  individual 
corporators,  has  invariably  been  recognized  by  this  court  wher- 
ever there  has  been  occasion  to  refer  to  it.    We  also  referred  in 
People  T.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  to  several  de- 
cisions in  the  federal  supreme  court  and  elsewhere  to  show  that 
municipal  corporations,  considered  as  communities  endowed 
with  peculiar  functions  for  the  benefit  of  their  own  citizens, 
have  always  been  recognized  as  possessing  powers  and  capacities 
and  as  being  entitled  to  exemptions  distinct  from  those  which 
they  possess  or  can  claim  as  conveniences  *"^  in  state  govern- 
ment    If  the  authorities  are  examined,  it  will  be  found  that 
these  powers  and  capacities,  and  the  interests  which  are  acquired 
under  them,  are  usually  spoken  of  as  private,  in  contradistinc- 
tion to  those  in  which  the  state  is  concerned,  and  which  are  called 
'public,'  thus  putting  these  corporations,  as  regards  all  such 
powers,  capacities,  and  interests,  substantially  on  the  footing  of 
private  corporations But  it  cannot  be  contended  that  au- 
thority in  the  legislature  to  determine  what  shall  be  the  extent 
of  capacity  in  a  city  to  acquire  and  hold  property  is  equivalent 
to  or  contains  within  itself  the  authority  to  deprive  the  city  of 
property  actually  acquired  by  legislative  permission.    As  to  the 
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property  it  thus  holds  for  its  own  private  purposes,  a  city  is  to  . 
be  regarded  as  a  constituent  in  state  goveinmenty  and  is  entitled 
to  {he  like  protection  in  its  property  rights  as  any  natural  per- 
son who  is  also  a  constituent.  The  right  of  the  state,  as  regards 
such  property,  is  a  right  of  regulation,  and,  though  broader  than 
exists  in  the  case  of  individuals,  is  not  a  right  of  appropriation. 
The  constitutional  principle  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law  applies  to  artificial  persons 
as  well  as  natural,  and  to  municipal  corporations  in  their  private 
capacity,  as  well  as  corporations  for  manufacturing  and  com- 
mercial purposes.  And  when  a  local  convenience  or  need  is  to 
be  supplied  la  which  the  people  of  the  state  at  large  or  any  por- 
tion thereof  outside  the  city  limits,  are  not  concerned,  the  state 
can  no  more,  by  process  of  taxation,  take  from  the  individual 
citizens  the  money  to  purchase  it,  than  they  could,  if  it  had  been 
procured,  appropriate  it  to  state  use.  To  this  extent  the  cor- 
porate right  appears  to  us  to  be  a  clear  and  undoubted  exception 
to  the  general  power  of  control  which  is  vested  in  the  state.'' 

*^*^  It  may  be  admitted  that  the  line  which  distinguishes 
those  matters  with  respect  to  which  cities,  as  state  agencies,  ex- 
ercise governmental  functions  from  those  as  to  which  it  acts 
in  its  private,  corporate  capacity,  representing  the  people  of 
the  community,  is  not  always  well  defined.  It  may  well  be  that^ 
in  cases  in  which  it  is  difficult  to  ascertain  to  which  class  a 
right>  a  power,  or  a  function  should  be  assigned^  the  courts  would 
hesitate  to  annul  an  attempted  exercise  of  legislative  power. 
But  in  cases  in  which  the  proper  classification  can  be  ascertained 
the  courts  should  not,  and  do  not^  hesitate  to  act  Upon  • 
question  of  this  kind  it  is  to  be  expected  that  under  the  vary- 
ing provisions  of  various  state  constitutions,  and  with  the  dif- 
ferent procedures  and  customs  which  obtained  in  the  various 
states  at  and  before  the  date  of  the  adoption  of  those  consti- 
tutions, there  should  be  conflict  in  the  authorities.  For  ex- 
ample, in  some  of  the  cases  we  have  cited  the  systems  devised 
for  police  and  fire  protection  seem  to  have  both  been  regarded 
as  purely  municipal  and  local,  and  therefore  exempt  from  legis- 
lative interference.  The  better  opinion  as  to  police  systems 
seems  to  be  that  inasmuch  as  the  state  is  charged  primarily 
with  the  preservation  of  public  peace  and  the  protection  of  life 
and  property  in  the  cities  as  well  as  in  the  rural  districts,  the 
city  police  is,  in  large  measure  at  least,  a  part  of  the  state  con- 
stabulary, and  its  members  perform  the  functions  of  state  of- 
ficials in  the  exercise  of  delegated  state  sovereignty.    There- 
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fore,  in  80  far  afl  the  police  systems  of  our  cities  form  a  part 
of  the  state  government,  they  are  subject  to  legislative  oontroL 
And  this  control  has  been  distinctly  recognized  by  this  court  in 
Neumeyer  v.  Krakel,  110  Ky.  6M,  23  Ky.  Law  Eep.  190,  62 
S.  W.  618.  But  between  the  police  systems  of  municipalitiea 
and  the  fire  departments  there  seems  to  be  a  manifest  distinc- 
tion, ^^  though  many  of  the  courts — as  in  Indiana,  Nebraska 
and  California — ^have  recognized  the  oflBcers  of  both  depart- 
ments as  purely  municipal  and  local.  The  act  in  question  does 
not  undertake  to  deprive  the  local  authorities  of  the  power  of 
appointment  or  selection  of  the  fire  commissioners,  but  only  to 
regulate  and  fix  the  salaries  of  the  officers  and  employes.  It 
seems  conceded  that  the  establishment  of  fire  departments  by 
municipalities  is  a  voluntary  act  of  self -protection;  that  the 
municipality,  on  grounds  of  public  policy,  is  not  responsible  for 
negligence  of  its  fire  department;  and  that  the  property  of 
the  fire  department  is  held  by  the  municipalities  in  their  capa- 
'City  of  private  corporations.  We  do  not  undertake  to  say  that 
the  state  is  devoid  of  power  to  take  measures  for  the  protec- 
tion of  the  property  of  its  citizens  froni  fire.  The  question  be- 
iore  us  is  whether  the  rate  of  payment  of  the  employes  of  such 
a  system,  devised  for  the  benefit  of  the  local  community,  of 
no  special  interest  or  advantage  to  the  state,  except  in  so  far 
as  it  is  advantageous  and  beneficial  to  the  community,  is  mu- 
nicipal or  governmental  in  its  nature.  If  the  rate  of  pay  to  be 
fixed  for  such  employes  is  governmental,  then,  also,  is  the 
variety  of  fire-engines  to  be  used,  the  size  and  breed  of  the 
horses  which  pull  them,  the  number  of  fire  plugs  or  cisterns 
to  be  established,  and  the  personnel  of  the  force.  If  the  legis- 
lature can  arbitrarily  fix  the  rate  of  payment  for  such  services 
at  sixty-five  dollars  per  month,  it  can  fix  it  at  any  other  sum 
which  it  deems  reasonable;  and  if  fixing  the  pay  of  firemen  ia 
a  governmental  function  because  firemen  render  service  in  the 
preservation  of  the  properly  of  citizens  of  the  commonwealth, 
then  it  is  also  a  governmental  function  to  fix  absolutely  the  per 
diem  of  the  street  sweepers  and  the  monthly  wages  of  the  jani- 
tors in  the  city  hall.  We  do  not  think  such  legislative  ^^^  in- 
terference in  a  matter  in  which  no  one  but  the  firemen  and 
the  taxpayers  of  the  city  can  possibly  be  interested  could  have 
been  in  contemplation  of  the  framers  of  our  constitution,  or  . 
of  the  voters  who  sanctioned  its  adoption.  If  such  a  power  ia 
i;ovemmental,  it  is  governmental  also  to  fix  the  wages  of  every 
employ^  of  every  city,  of  whatever  class.    There  were  citiea  and 


Digitized  by  VjOOQ IC 


Maj^  1902.]    Crrx  oy  Lbxingiov  it.  Thoxmok.  873 

t9WA8  before  the  constitatian  was  adopted.    At  the  date  of  its 
adoption  thej  were  managing  their  own  little  local  ailaiii. 
They  were  employing  and  paying  the  members  of  their  flte 
departments,  as  in  times  gone  by  they  had  managed  their  own 
Tolunteer  fire  departments.    The  makers  of  the  organic  law — 
the  TOters  whose  ballots  operated  to  enact  it — ^voted  for  it  with 
these  facts  before  them,  and  they  limited  the  time  which  might 
be  devoted  to  legislation  to  sixty  days  in  each  two  years.    Is 
it  cMiceiTable  that  they  expected  or  intended  to  permit  the  leg- 
islature to  take  charge  of  the  petty  salaries  of  every  hamlet 
in  the  state?    As  said  by  Judge  Olds  in< State  v.  Denny,  118 
Ind.  449,  21  N.  E.  282,  4  L.  B.  A.  65:  ''It  is  fair  to  presuBM 
that  the  people  of  the  state,  in  the  adoption  of  the  constitittien, 
did  not  intend'  to  sunend^  the  right  of  local  self-government 
in  so  far  as  to  allow  the  legislature  to  take  charge  of  the  fire 
department  of  every  town  and  city  of  the  state,  and  to  appoint 
offieers  to  take  charge  of  and  manage  the  affairs  of  such  de- 
partment^ and  limit  the  legislative  body  to  sixty  days  every  two 
years.    We  do  not  believe  that  such  was  the  intention  of  the 
people  at  the  time,  nor  do  we  believe  that  such  is  the  extant 
of  the  power  at  the  present  time;  nor  is  there  any  word  or  sen- 
tence in  the  constitution  granting  such  power/'    As  said  by 
Judge  Cooley :  ''Some  things  are  too  plain  to  be  written.    The 
state  has  no  interest  in  the  property  within  a  city  or  town,  ex- 
cept such  indirect  interest  as  it  has  in  ^^  the  property  of  all 
its  citizens.     Since  the  organization  of  the  state  government, 
towns  and  cities  have  universally  exercised  the  exclusive  right 
of  self-government  in  the  control  and  repair  of  streets,  alleys 
and  sidewalks,  in  the  construction  of  sewers  and  waterworks, 
and  the  organization  and  control  of  fire  departments.    They 
have  been  held  liable  for  damages  resulting  by  reason  of  defects 
in  sidewalks,  streets  and  sewers.    All  property  within  its  cor- 
porate limits  is  liable  for  the  payment  of  debts  created  by  the 
municipality  in  providing  these  necessities  to  the  municipality, 
and  in  which  the  people  other  than  those  residing  within  the 
particular  town  or  city  are  in  no  way  directly  interested.**    We 
do  not  think  the  legislature  can  fix  the  salaries  of  firemen,  any 
more  than  it  can  fix  the  pay  of  street  sweepers,  the  drivers  of 
ash  carts,  or  fix  the  price  per  square  yard  which  the  citizen 
shall  pay  for  an  improvement  of  the  public  ways. 

The  doctrines  stated  in  McDonald  v.  City  of  Louisville  (re- 
cently decided),  113  Ky.  425,  24  Ky.  Law  Bep.  271,  68  S.  W. 
413,  aie  in  full  accord  with  the  views  here  expressed. 
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For  the  reasons  given^  the  judgment  is  reversed,  and  eause 
lemanded,  with  directions  to  sustain  the  demurrer  to  the  peti- 
tion, and  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


The  Legislature  has  No  Power  to  appoint  permanent  offieers  for  tho 
fuU  term  whose  duties  are  purely  municipal:  People  v.  Hurlbut, 
24  Mich.  44,  9  Am.  Bop.  103.  But  see  Gooch  v.  Exeter,  70  N.  H. 
413,  85  Am.  St.  Bep.  637,  48  Atl.  1100.  That  municipal  corporations 
have  no  vested  rights  in  their  offices,  charters,  or  corporate  powers, 
see  Commonwealth  y.  Moir,  199  Pa.  St.  534,  85  Am.  St.  Bep.  801,  49 
Atl.  351,  53  L.  B.  A.  837.  As  to  the  power  of  the  legislature  to  ex- 
ercise control  over  the  )>ropert7  of  municipal  corporations,  see  Mount 
Hope  Cemetery  ▼•  Boston,  15a  Mass.  509,  33  N.  £.  695,  35  Am.  St.  Bep. 
615,  and  note. 


LONG  T.  ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

[113  Ky.  806,  68  S.  W.  1095.] 
MASTER  AND  SEBVANT— Assumptloii  of  Bisks.— If  a  senrant 

proceeds  under  the  order  of  his  master  or  superior  servant  in  per- 
forming an  act  whereb]^  he  is  exposed  to  unusual  danger,  the  master 
is  liable  for  the  resulting  injury  to  the  servant,  unless  the  risk  of 
the  act  was  fully  realized  by  the  latter,  or  was  so  apparent  that  no 
man  of  ordinary  prudence,  situated  as  he  waa,  would  have  under- 
taken it.     (p.  376.) 

MA8TEB  AND  SERVANT — ^Bisk  Assumed  Under  Superior's 
Order. — ^A  section  hand  in  obeying  the  order  of  his  section-boss  to 
lide  on  a  hand-car  to  his  place  of  work,  when  both  knew  that  a  fast 
train  was  overdue,  but  neither  knew  its  whereabouts,  does  not  as- 
sume the  risk  of  injury  from  a  collision  therewith,  unless  the  danger 
was  so  obvious  that  a  man  of  ordinary  prudence,  situated  as  such 
servant  was,  would  not  have  obeyed  such  order,  and  this  is  a  ques- 
tion for  the  jury  to  determine,     (p.  377.) 

S.  M.  Payton^  for  the  appellant 

.W.  H.  Marriott,  for  the  appellee. 

^^  HOBSON,  J.  Appellant  filed  this  snit  to  recover  dam- 
ages for  the  loss  of  life  of  his  intestate  by  reason  of  the  alleged 
negligence  ^^  of  appellee,  and  at  the  conclusion  of  the  eyidence 
on  both  sides  the  court  instructed  the  jury  peremptorily  to  find 
for  Hie  defendant,  although  he  had  oTerruled  this  motioa  at 
the  close  of  the  plaintiff's  testimony.  The  intestate  was  a  seo- 
tion-hand  in  the  service  of  appellee,  working  under  a  boss  whose 
name  was  Kron.  He  had  been  working  for  the  company  about 
three  days  at  the  time  of  his  death,  although  it  would  appear 
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from  the  proof  that  he  had  been  in  the  same  service  under  a 
previous  employment.  He  was  killed  on  September  10,  1900. 
On  that  morning  about  6  o'clock  the  section  boss,  with  his  crew 
of  seven  men,  including  the  intestate,  left  the  section-house 
on  the  hand-car  and  went  to  Riney  station.  They  waited  there 
for  some  time  for  the  passenger  train  known  as  No.  104,  a 
fast  train  from  the  south,  but  it  was  late.  An  accommodation 
passengor  train,  known  as  No.  32,  was  due  shortly  also  from 
the  south.  Einey  is  not  a  telegraph  station.  The  section  boss 
finally  concluded  that  he  could  safely  go  to  Otter  creek,  which  was 
about  two  miles  north  of  Einey,  and  was  under  the  impression 
that  the  local  passenger  No.  32  would  probably  arrive  before 
the  fast  passenger  train  No.  104.  He  accordingly  ordered 
his  men  to  get  on  the  hand-car  and  go  to  Otter  creek.  This 
they  proceeded  to  do,  and  at  each  curve  they  stopped  and  looked 
and  listened  for  the  train  behind  them,  but  saw  or  heard  noth- 
ing. After  they  had  made  three  stops  in  this  way,  and  when 
they  had  emerged  from  the  last  curve,  and  were  running  down 
the  grade  to  the  Otter  creek  switch,  and  not  very  far  from  it, 
one  of  the  men  on  the  car  suddenly  called  out,  ''There  she 
comes.'*  The  train  was  then  emerging  from  a  cut  about  eight 
hundred  feet  from  them,  and  running,  according  to  the  proof 
for  the  plaintiff,  sixty  or  seventy  miles  an  hour.  The  hands 
on  the  car,  except  Long,  immediately  jumped  off  without  stand- 
ing on  the  order  of  their  going.  About  the  ®^  time  they 
reached  the  ground,  or  before  they  got  up  from  the  fall,  the 
train  struck  the  car.  Whether  Long  did  not  know  of  the  ap- 
proach of  the  train,  or  realize  how  dose  it  was  to  him,  is  not 
made  clear  by  the  proof.  He  remained  on  the  car,  and  was 
thrown  up  into  the  air  by  the  engine  as  high  as  the  top  of  the 
amokestack,  and  his  brains  were  knocked  out.  The  proof  for 
the  plaintiff  tended  to  show  that  he  was  so  situated  that  he 
could  not  get  off  as  quickly  as  the  others,  while  that  for  the 
defendant  showed  that  the  section  boss  called  to  him  to  leave 
the  car.  But  this  was  evidently  just  before  the  train  struck  it. 
He  was.  fifty-four  years  of  age,  and  was  perhaps  not  as  quick 
in  his  movements  as  the  younger  men.  The  proof  of  the  plain- 
tiff showed  that  there  were  two  whistling-boards  south  of  the 
hand-car,  one  for  a  road  crossing  and  one  for  the  station,  and 
that  the  train  did  not  whistle  for  either  of  these.  The  proof 
of  the  defendant  showed  that  the  train  did  whistle,  and  that 
it  "was  running  between  fiity  and  sixty  miles  an  hour.  The 
•chedule  timci  of  the  train  was  thirty-five  miles.     On  that  mom* 
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ing  tbere  were  two  sections  of  No.  104.    The  train  which  struck 
the  hand-car  waa  the  first  section,  or  an  extra  consisting  of  four 
or  five  sleepers,  carrying  excursionists  to  Ohio,  but  running  on 
the  time  of  the  r^fular  train,  and  as  its  first  section.    It  had 
run  from  Paducah,  one  hundred  and  serenty-five  miles,  without 
stopping^  and  was  about  twenty-five  minutes  late.    Shortly  after 
it  came  the  seccmd  section  of  No.  104,  or  the  regular  fast  train^ 
and  also  the  accommodation  passenger  train,  known  as  No.  32, 
and  they  were  all  three  *at  Otter  creek  together.      It  is  urged 
for  appellee  that  the  intestate  knew  the  train  was  late  and 
overdue,  and  took  the  risk.    It  is  urged  for  appellant  that  he 
acted  under  the  orders  of  his  foreman,  and  had  a  right  to  pre- 
sume that  his  superior  would  not  order  him  to  go  ahead  with 
the  hand-car  if  there  was  danger.    The  ®^^  principle  relied 
on  is  that  the  servant  may  lawfully  obey  the  orders  of  his  em- 
ployer, relying  on  his  superior  knowledge  and  judgment    But 
it  is  insisted  that  this  principle  does  not  apply,  as  Biney  was 
not  a  telegraph  station,  and  each  of  the  men  on  the  hand-car 
knew  as  much  about  the  danger  as  the  boss.    The  circuit  court 
seems  to  have  taken  this  view. 

Kron  had  a  watch,  and  so  far  as  appears  was  the  only  man 
in  the  crew  who  had  a  watch  that  was  running;  but  they  all 
know  the  time  of  the  train,  and  that  it  was  overdue.  None 
of  them  knew  that  there  was  an  extra  on  the  road  that  morning, 
but  as  this  was  running  on  the  time  of  the  regular  train,  and  was 
simply  the  front  section  of  it,  it  did  not  materially  affect  the 
result.  The  train  men  had  no  intimation  of  the  presence  of 
the  hand-car  on  the  track.  No  flag  was  put  out  by  Kron,  and 
no  torpedoes  or  anything  to  give  notice  of  danger  ahead.  In 
the  American  and  English  Encyclopedia  of  Law  (volume  20, 
second  edition,  page  120)  the  rule  is  thus  stated:  '^Since  the 
master  is  under  a  special  duty  to  inspect  and  investigate  risks 
to  which  the  servant  is  exposed,  and  since  the  servant  may  rely 
upon  the  performance  of  this  duty,  the  fact  that  the  servant 
proceeds  under  Hie  orders  of  the  master  in  performing  an  act 
whereby  he  is  exposed  to  unusual  danger  renders  the  master 
liable  for  a  resxdting  injury  to  the  servant,  unless  the  risk  of 
the  act  was  fully  realized  by  the  servant,  and  was  so  apparent 
that  no  man  of  ordinary  prudence,  situated  as  he  was,  would 
have  undertaken  if  A  number  of  cases  are  collected  sustain- 
ing the  text:  See,  also,  to  same  effect,  1  Thompson  on  N^- 
ligenee,  sees.  192,  442.  In  section  445,  it  is  said:  ''Where  the 
negligence  of  one  person  has  prepared  a  risk  for  another,  and 
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that  other,  pioeeeding  in  the  discharge  of  his  duly  or  in  the 
eoQZBe  of  hiB  bnainesB,  aooepts  the  risk,  and  ia  hurt  ^^  in  eon- 
wquence  of  ao  doing;  the  qaeatlQa  of  whether  he  ia  goillj  of 
contributory  negligence  is  ahnoat  always  a  queation  of  fact  for 
the  jury.''  A  aervant  ia  not  called  upon  to  aet  up  hia  unaided 
judgment  against  that  of  hia  auperiors.  He  may  rely  upon 
their  orders :  Ward  v.  Louisville  etc.  B.  B.  Co.,  23  Ky.  Law  Bep. 
1326,  65  S.  W.  2.  As  haa  been  well  said,  the  servant's  depend- 
ent and  inferior  position  ia  to  be  taken  into  consideration;  and 
if  the  maater  gives  him  positive  orders  to  go  on  with  the  work, 
and  the  aervant  ia  injured,  he  may  recover  unless  the  work  waa 
ao  obvioualy  dangeroua  that  a  aervant  of  ordinary  prudence, 
aituated  aa  he  waa,  would  not  have  obeyed. 

In  thia  caae  Long  waa  a  mere  laborer.  The  aection  fore- 
man under  whose  direction  he  worked  represented  the  master, 
and  it  waa  Long'a  duly  to  obey  his  orders  in  the  usual  course 
of  business.  When  he  received  an  order  it  waa  not  his  duty 
to  sit  in  judgment  upon  its  propriety,  or  to  enter  into  a  dis- 
cussion with  him  aa  to  the  facta  upon  which  it  was  based.  He 
had  a  right  to  presume  that  improper  orders  would  not  be  given, 
and  to  assume  that  the  section  foreman  would  not  direct  him 
to  take  risks  that  were  improper.  If  he  was  injured  while  obey- 
ing the  orders  of  his  superior  and  by  reason  of  his  negligence, 
he  may  recover,  unless  the  risk  was  such  that  a  person  of  ordi- 
nary prudence,  situated  as  Long  was,  would  not  have  taken 
it  In  determining  whether  Long  should  have  obeyed  the  orders 
of  his  superior,  it  must  be  borne  in  mind  that  the  crew  were  out  on 
the  road,  and  that  if  Long  had  not  obeyed  he  could  not  have 
remained  with  the  crew.  So  far  as  appears,  he  knew  nothing 
about  the  running  of  the  trains,  and  was  not  required  by  his 
employment  to  know  about  them.  It  was  the  section  boss'  duty 
to  control  the  movements  of  the  crew,  and  to  do  thia  with 
proper  regard  to  their  safety.  Long  had  a  right  to  •^  rely  on 
hia  superior  knowledge  and  judgment  as  to  the  safety  of  pro- 
ceeding with  the  hand-car  imder  the  circumstances,  unless  the 
facta  actually  known  to  Long  were  such  that  a  servant  of  ordi- 
nary prudence,  situated  as  he  was,  would  not  have  taken  the 
riak,  and  this  waa  a  question  for  the  jury.  In  an  exhaustive 
note  on  thia  subject  to  the  caae  of  DaUemand  v.  Saalfeldt, 
48  L.  B.  A.  755,  the  editor,  after  pointing  out  the  conflict  of  au- 
ftofity  on  the  question,  Bfijs:  ''Some  judges,  following  out  the 
analogy  of  the  doctrine  stated  in  the  last  section,  have  held  that 
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the  rule  by  which  contributory  negligence  is  inferred,  as  matter 
of  law,  from  the  undertaking  or  continuance  of  work  which 
entails  an  abnormal  risk  of  which  the  servant  was  aware,  in- 
volves the  corollary  that  the  addition  of  the  element  of  a  di- 
rect order  will  not  prevent  the  defense  from  taking  effect  if  the 
servant  understood  the  perils  to  which  he  would  be  exposed 
in  obeying  that  order But  by  almost  all  courts,  in- 
cluding those  who  apply  the  rule  just  referred  to  (see  Penn- 
sylvania, Illinois  and  North  Carolina  cases  cited  infra),  it 
is  held  that  the  fact  of  the  servant's  having  been  directly  ordered 
to  do  the  act  which  caused  the  injury  introduces  into  tlie  situa- 
tion a  differentiating  circumstance,  which  will  render  his  con- 
tributory negligence  a  question  for  the  jury  in  nearly  every 
conceivable  state  of  the  evidence.  It  does  not  follow  that  be- 
cause the  servant  could  justify  a  disobedience  of  the  order  he 

is  guilty  of  negligence  in  obeying  it Hence  we  find 

it  laid  down  in  a  leading  case  that  where^  in  obedience  to  an 
order,  the  servant  performs  a  duty  which,  though  dangerous, 
is  not  so  dangerous  as  to  threaten  immediate  injury,  or  where 
it  is  reasonably  probable  that  the  work  may  be  safely  done  by 
using  extraordinary  caution  or  skill,  he  may  recover  if  ***  in- 
jured  In  other  cases  the  same  principle  is  expressed 

by  a  restrictive  form  of  statement,  the  servant  being  held  en- 
titled to  obey  a  specific  command  of  his  superior  without  neces- 
sarily incurring  the  consequences  of  contributory  negligence, 
unless  the  execution  of  that  command  involves  a  hazard  which 
no  ordinarily  prudent  person  would  have  subjected  himself 
to/*  In  support  of  these  principles,  the  following  instances 
are  given  in  which  the  servant  was  allowed  to  recover:  Where 
a  section-hand  obeys  orders  to  take  a  hand-car  off  the  track, 
when  a  train  is  close  at  hand ;  or  where  a  section-hand  under- 
took to  get  two  stones  off  the  track  when  a  train  was  approach- 
ing; or  where  a  brakeman  jumped  from  a  moring  train;  or 
where  a  laborer  was  injured  by  the  fall  of  a  large  wheel  which 
he  was  helping  to  move  down  an  incline;  or  by  the  caving  of 
a  bank ;  or  by  the  explosion  of  a  blast  over  which  he  was  ordered 
to  work.  These  principles  control  this  case.  If  a  gravel  train 
had  stopped  at  Riney  that  morning,  and  waited  for  the  passenger 
until  it  was  past  due,  and  the  conductor  had  then  concluded  to 
go  on  to  Otter  creek  ahead  of  the  passenger  train  and  had  or- 
dered the  hands  aboard  it  would  hardly  be  maintained  that  if  the 
train  had  been  run  into  by  the  passenger  before  it  reached 
Otter  creek,  and  one  of  the  laborers  killed,  the  company  would 


Digitized  by  VjOOQIC 


Sept.  1902.]    American  National  Bank  v.  Moret.  379 

Bot  be  responsible.  Yet  this  is,  in  substance,  the  case  we  have ; 
for  the  section^boss  has  as  full  control  of  the  hand-car  as  the 
conductor  has  of  the  grayel  train.  The  hands  on  the  gravel 
train  would  not  be  required  to  inquire  what  orders  the  con- 
ductor had,  or  what  emergency  induced  him  to  go  forward,  or 
what  reason  he  had  for  supposing  it  to  be  safe.  All  this  applies 
equally  to  the  laborer  working  under  the  section  boss.  Long 
was  simply  riding  on  the  hand-car  in  obedience  to  the  orders 
of  his  boss,  who  was  ®**  taking  him  to  the  place  of  work,  and 
for  some  reason  was  anxious  to  get  there  as  quickly  as  he  could. 
Judgment  reversed,  and  cause  remanded^  with  directions  to 
grant  appellant  a  new  triaL 

Whole  court  sitting. 

Du  Eelle  and  O'Eear,  JJ.,  dissent 


The  Doctrine  of  tJie  Principal  Case  will  be  found  discnssecl  in  the 
monographic  note  to  Houston  etc.  B7.  Co.  ▼.  De  Walt,  97  Am.  St.  Bep, 
8S4-900,  on  the  right  of  recovery  by  employ^  acceptinjiC  extrahazard- 
ous duties. 


AMEEICAN  NATIONAL  BANK  y.  MOEET. 
[113  Ky.  867,  69  a  W.  759.] 

BANBB  AND  BANKIKCK— Wrongful  Didionor  of  Depofdtor's 
Clieek— Measure  of  Damages. — ^In  the  absence  of  malice,  oppression 
or  bad  motive,  the  wrongful  refusal  of  a  bank  to  honor  its  deposi- 
tor's check  makes  it  liable  only  for  compensatory  damages  and  not 
for  punitive  damages,  or  damages  for  humiliation  or  mortification  of 
the  depositor's  feelings,     (pp.  382,  383.) 

BANBB  AND  BANKINGI^— Dishonor  of  Check— Element  of 
Damages. — ^If  a  bank  wrongfully  dishonors  its  depositor's  check, 
without  malice,  the  fact  that  such  depositor  had  a  nervous  chill 
when  her  check  was  protested  and  returned,  cannot  be  oonsidered  in 
determining  the  damages  due  her  from  such  transaction,     (p.  383.) 

BANKS  AND  BANKING — ^Dishonor  of  Check— Measnro  of 
Damages^— If  a  bank  wrongfully  dishonors  a  depositor's  check,  with- 
out malice,  the  depositor  is  entitled  to  recover  only  compensatory 
damages  for  time  lost,  expenses  incurred,  loss  of  business,  or  other 
loss  sustained  by  reason  of  the  dishonor  of  the  ch«ck.    (p.  383.) 

Hmnphrey,  Bomett  &  Humphrey^  for  the  appellants. 

B.  C.  and  J.  J.  Davis,  for  the  appellee 

»•  HOBSON,  J,    On  April  4,  1900,  Joseph  W.  Morey  de- 
posited with  appellant^  the  American  National  Bank,  $150  to 


Digitized  by  VjOOQ IC 


380  Ambmoan  State  Reports,  Vol.  101.    [Kentucky, 

the  credit  of  the  appellee^  Virginia  B.  Morey^  who  was  hia  wife. 
In  the  latter  part  of  April  Mor^  raised  a  check  given  him  by 
Belknap  &  Co.  from  $800  to  $1^800^  and  drew  the  money  on 
it  from  appellant    On  May  4th  he  committed  snicide.    Appel- 
lant settled  with  Belknap  &  Co.  for  the  loss.    On  May  24th 
appellee  deposited  with  the  bank  $72^  and  this  was  <sredited 
on  her  pass-book  underneath  the  $150  which  had  theretofore 
been  entered  on  it    In  the  month  of  September,  1900>  ahe  was 
in  Chicago  Illinois,  taking  lessons  with  Mrs.  Leonide  C.  Laya- 
ron,  with  the  idea  of  coming  back  to  Louisville,  and  doing  bnmt- 
wood  work.    On  September  15th,  when  she  had  been  there  one 
week,  and  expected  to  continue  a  month  longer,  she  gave  Mrs. 
Lavaron  a  check  for  $30  on  appellant,  to  pay  for  two  weeks' 
lessons  and  materials  bought  of  her.     She  had  previously  drawn 
two  checks  for  $25  each,  which  had  been  paid.    When  the  $30 
check  reached  appellant,  it  indorsed  on  it,  '^as  but  twelve 
dollars  to  her  credit,*'  and  refused  to  pay  it    The  dieck  was 
returned  from  Chicago,  and,  after  passing  through  the  hands 
of  the  different  indorsers,  was  returned  by  Mrs.  Lavaron  to 
appellant.     She  was  among  strangers,  had  no  ^^^  friends  in 
Chicago,  was  very  much  mortified,  had  a  nervous  chill,  and 
finally  had  to  be  taken  to  her  mother  in  law,  at  Englewood, 
Illinois.     She  telegraphed  to  Louisville,  but  appellant  persisted 
in  refusing  to  pay,  and  finally  money  was  forwarded  to  her  from 
some  relatives  in  Louisville,  with  which  she  paid  Mrs.  Lavaron, 
and,  as  we  understand  the  evidence,  returned  to  Louisville.    In 
November  she  filed  a  suit  against  appellant  to  recover  the  balance 
of  her  deposit,  and  also  filed  this  suit  to  recover  damages  for 
the  refusal  to  pay  the  check  of  $30,  charging  that  the  statement 
of  the  defendant  returned  with  the  check  was  false  and. mali- 
cious, made  with  the  intent  to  injure  the  plaintiff;  that  by  rea- 
son thereof  her  credit  had  been  injured,  she  had  been  greatly 
humiliated,  and  had  endured  great  mental  suffering,  to  her 
damages  in  the  sum  of  $1,000.    After  the  suit  to  recover  the 
deposit  was  filed,  appellant  paid  to  her  the  balance  due  as  diown 
by  her  pass-book,  $162,  and  filed  answer  in  the  suit  for  damages, 
denying  the  allegations  of  the  petition.    That  case  was  tried 
later,  resulting  in  a  verdict  and  judgment  for  $600,  to  reverse 
which  this  appeal  is  prosecuted. 

The  reason  that  the  bank  did  not  pay  the  check  was  that 
it  conceived  the  idea  that  the  $150  deposited  to  appellee's 
credit  by  her  husband  was  his  money,  and  that  it  had  a  right 
to  set  off  against  it  the  $1,000  it  had  lost  by  reason  of  his  rais- 
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ing  the  Belknap  check.  So  it  charged  off  the  $150  on  her 
account,  and  credited  it  to  his  account.  But  it  gave  her  no 
notice  of  thia,  and  it  manifestly  had  no  right  to  do  so^  as  far 
as  the  proof  shows.  The  court  instructed  the  jury  that  if 
at  the  time  the  check  was  presented  to  the  defendant  the  plain- 
tiff had  money  in  the  bank  deposited  to  her  credit  sufficient  to 
pay  the  check,  and  the  defeudant  refused  to  honor  it,  then  they 
should  find  for  her  such  a  sum  ®*^  in  damages  as  would  fairly 
compensate  her  for  any  loss  or  impairment  of  credit  she  sus- 
tained, and  for  any  humiliation  or  mortification  of  her  feelings 
she  has  been  subjected  to,  by  reason  of  the  refusal  to  honor  her 
check ;  and  if  the  defendant  maliciously  refused  to  honor  the 
check,  then,  in  addition  to  compensatory  damages,  they  might 
award  such  additional  sum,  by  way  of  punitiye  damages,  as  in 
their  discretion  they  deemed  proper.  The  propriety  of  these 
instructions  is  the  diief  question  on  the  appeal.  In  Mt.  Ster- 
ling Nat.  Bank  r.  Green,  99  Ky.  262,  18  Ky.  Law  Bep.  178,  35 
S.  W.  911,  32  L.  R.  A.  668,  it  was  held  that  if  a  bank  refuses 
to  honor  the  check  of  its  customer  without  sufficient  justifica- 
tion, he  has  his  action  for  damages  against  the  bank.  Citing 
Morse  on  Banks  and  Banking;  sec.  458.  But  in  that  case  the 
measure  of  damages  was  not  determined.  The  authorities  are 
uniform  that  the  relation  between  the  bank  and  the  depositor 
is  that  of  debtor  and  creditor.  They  are  equally  uniform  that 
when  the  bank  fails  to  honor  the  check  of  its  depositor,  when 
he  has  funds  with  it  sufficient  to  pay  the  check,  a  right  of  ac- 
tion accrues  at  once,  and  that  the  recovery  is  not  to  be  limited 
to  nominal  damages.  Mr.  Bishop  says  the  banker  for  this  may 
be  sued  in  tort,  tho;agh  the  wrong  is  believed  to  be  without 
name :  Bishop  on  Noncontract  Law,  sec.  491.  In  5  American 
and  English  Encyclopedia  of  Law,  page  1060,  the  rule  as  to 
the  measure  of  damages  is  thus  stated :  ^'The  depositor,  by  prov- 
ing special  loss,,  is  always  entitled  to  recover  substantial  dam- 
ages. But  if  unable  to  show  any  special  loss  or  injury,  the 
better  opinion  seems  to  be  that  he  would  still  be  entitled  to 
recover  such  moderate  damages  as  the  jury  should  judge  to  be 
a  fair  and  reasonable  compensation  for  the  injury  which  he 
must  have  sustained,  for  it  is  almost  impossible  for  a  check  to 
be  dishonoured  without  reflecting  upon  the  character  and  credit 
of  the  drawer,  the  extent  of  *••  the  injury  being  within  the 
peculiar  province  of  the  jury  to  determine.^'  This  is  taken  from 
the  language  of  Lord  Campbell,  G.  J.,  in  Bolin  v.  Stewart,  14 
Com.  B.  696,  and  seems  to  be  supported  by  the  later  cases  in 
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England  and  in  this  country.  In  Patterson  y.  Marine  Nat. 
Bank,  130  Pa.  St.  419,  17  Am.  St  Eep.  778,  18  AtL  632,  a 
judgment  for  $300  for  dishonoring  a  check  waa  affirmed.  The 
trial  court  charged  the  jury  that  the  plaintifE  was  entitled  to 
recover  substantial  damages,  and  that  they  might  find  punitive 
damages,  ''if  under  all  the  circumstances  in  the  case,  the  defend- 
ant unnecessarily  and  unreasonably  acted  in  disregard  of  the 
rights  of  plaintifE,  and  with  partiality  against  him.''  The  court 
said :  "A  bank  is  an  institution  of  a  quasi  public  character.  It 
is  chartered  by  the  government  for  the  purpose,  inter  alia,  of 
holding  and  safely  keeping  the  moneys  of  individuals  and  cor- 
porations. It  receives  such  moneys  upon  an  implied  contract 
to  pay  the  depositors'  checks  upon  demand.  Individual  and 
corporate  business  could  hardly  exist  for  a  day  without  banking 
facilities.  At  the  same  time,  the  business  of  the  community 
would  be  at  the  mercy  of  banks  if  they  could  at  their  pleasure 
refuse  to  honor  the  depositors'  checks,  and  then  claim  that  such 
action  was  a  mere  breach  of  an  ordinary  contract,  for  which 
only  nominal  damages  could  be  recovered,  imless  special  dam- 
ages were  proved.  There  is  something  more  than  a  breach  of 
contract  in  such  cases;  there  is  a  question  of  public  policy  in- 
volved, as  we  said  in  First  Nat.  Bank  v.  Mason,  95  Pa.  St.  113, 
40  Am.  Rep.  632 ;  and  a  breach  of  the  implied  contract  between 
the  bank  and  its  depositor  entitles  the  latter  to  recover  sub- 
stantial damages.  In  this  case  the  jury  do  not  appear  to  have 
given  more;  they  evidently  did  not  award  punitive  damages." 
In  SchaflEner  v.  Ehrman,  139  111.  109,  32  Am.  St.  Rep.  192,  28 
N.  E.  917,  15  L.  R.  A.  134,  a  judgment  ««»  for  $450  damages 
was  affirmed,  where  the  dishonor  of  the  checks  was  due  to  a 
mistake  of  the  bookkeeper  in  charging  the  checks  of  another 
customer  to  the  account.  It  was  held  that  there  was  no  evidence 
of  malice,  and  there  seems  from  the  report  of  .the  case  to  have 
been  little  proof  of  special  damage.  The  court  laid  down  as 
the  proper  measure  of  damages  a  reasonable  compensation  for 
the  injury  the  customer  must  have  received  from  the  dishonorinsr 
of  his  checks.  In  Bank  of  Commerce  v.  Goes,  39  Neb.  437,  58 
N.  W.  84,  23  L.  R.  A.  190,  when  Goes'  check  was  dishonored, 
he  was  arrested  and  placed  in  prison,  and  newspapers  were 
printed  and  sold  on  the  streets,  publishing  the  fact.'  The  court 
reversed  a  verdict  for  the  plaintiff,  on  the  ground  that  the 
proper  measure  of  damages  was  not  given  the  jury.  It  held 
that  there  could  be  no  punitive  damages,  that  his  arrest  and 
imprisonment  could  not  be  considered,  and  that  he  could  only 
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recoTer  such  temperate  damages  as  would  be  a  reasonable  com- 
pensation for  the  dishonor  of  the  check.     Substantially  the 
same  rule  was  laid  down  in  Svendsen  v.  State  Bank^  64  Minn. 
40,  68  Am.  St  Bep.  622,  66  N.  W.  1086,  31  L.  E.  A.  652;  J. 
M.  James  Co.  r.  Continental  Nat.  Bank,  105  Tenn.  1,  80  Am. 
St  Bep.  867,  58  S.  W.  261,  61  L.  R.  A.  265;  Atlanta  Nat 
Bank  v.  Davis,  96  Ga.  334,  61  Am.  St  Bep.  139,  23  S.  E.  190. 
There  was  some  evidence  as  to  loss  of  credit,  and  aside  from 
this,  the  instruction  so  far  as  it  submitted  this  as  an  element  of 
damage,  was  correct    But  there  was  nothing  in  the  case  to  in- 
dicate actual  malice,  oppression,  or  bad  motive  on  the  part  of 
the  bank  and  no  instruction  should  have  been  given  as  to  puni- 
tive damages.    None  of  the  cases  allow  a  recovery  for  humilia- 
tion or  mortification  of  feeling  where  compensatory  damages 
only  are  allowed,  and  the  instruction  of  the  court,  in  so  far  as 
it  allowed  a  recovery  for  this,  was  improper.    The  fact  that  the 
plaintiff  ®**  had  a  nervous  chill  when  the  check  was  protested 
and  returned  to  her  and  had  to  be  taken  to  her  mother  in  law's, 
was  immaterial,  as  the  nervous  chill  was  not  the  natural  result 
of  the  protest  of  the  check,  or  such  a  thing  as  should  reasonably 
have  been  anticipated  from  persons   of   ordinary   health   and 
strength.    On  the  contrary,  the  plaintiff  may  recover  for  any 
time  she  lost,  or  any  expenses  she  incurred,  or  for  any  loss  of 
business  or  instruction  that  she  sustained,  by   reason   of  the 
dishonor  of  the  check.    Her  pleading  does  not  appear  to  have 
been  drawn  under  the  view  of  the  law  we  have  indicated,  and 
on  the  return  of  the  case  she  may  have  leave  to  amend  her 
petition^  and  set  out  her  damages  specially,  if  she  desires  to  do 
so:  Bobinson  y.  Western  Union  Tel.  Co.,  24  Ky.  Law  Bep.  462, 
68  S.  W.  666.    The  action  rests  upon  the  ground  that  the  bank 
18  charged  by  law  with  certain  duties,  and  that  for  a  breach  of 
these  duties  it  is  liable  to  the  party  injured  for  the  damages 
done  him.    The  measure  of  these  damages  is  the  same  as  in 
the  case  of  the  breach  of  other  duties  imposed  by  law. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

The  Beeowry  of  Damages,  special  and  eompensatory,  for  the  failure 
of  a  bank  to  honor  a  eheelE,  is  discussed  in  the  monographic  note  to 
J.  11.  James  Co.  y.  Bank,  80  Am.  St.  Bep.  865-875. 
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KLUGHEBZ  t.  CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
BAILWAY  COMPANY. 
[90  Minn.  17,  95  N.  W.  686.] 

MEGLIGEKOE — ^Dangerons  Premises. — By  a  Mere  Licensee  Is 
meant  one  who  has  the  tacit  permission  or  privilege  of  entering  upon 
the  premises  of  another,  bat  without  invitation,  express  or  implied; 
under  such  circumstances  a  person  enters  at  his  own  risk,  and  most 
take  the  premises  in  the  condition  in  which  h«  finds  them.     (p.  386.) 

NEOLIGEKOE — Dangerous  Premises. — ^If  One  Incites  another, 
either  expressly  or  by  implication,  to  go  upon  his  premises,  there 
arises  the  obligation  to  use  ordinary  care  that  the  visitor  shall  not  be 
injured,     (p.  386.) 

RAILWAY  DEPOT  ^Dnty  to  Persons  There  Near  Ttaln 
Time. — ^While  a  railway  company  cannot  be  expected  to  be  contin- 
uously on  its  guard  as  against  loiterers  and  trespassers,  yet  it  should 
anticipate  that  its  station-house  and  depot  grounds  may  be  used  as 
a  place  of  meeting  by  people  for  various  la'vHPul  purposes  at  or  about 
the  time  of  the  arrival  and  departure  of  trains,     (p.  388.) 

BAILWAY  DEPOT— Duty  to  Persons  There— Time  as  Affeet- 
Ing. — The  time,  in  respect  to  the  arrival  of  trains,  at  which  a  person 
visits  a  depot  is  to  be  taken  into  consideration  in  determining  the 
duty  owed  him  by  the  railway  company.  But  it  is  not  possible  to 
lay  down  a  general  rule  as  to  the  limit  of  time  under  all  conditions 
within  which  one  shall  be  restricted  to  visit  such  premises  at  his 
peril;  it  is  a  question  of  fact  to  be  determined  according  to  the  eir- 
cumstances  of  each  particular  case.      (p.  389.) 

BAILWAY  STATION— Duty  to  Persons  Meeting  Tliere^— As 
toward  one  who  goes  to  a  depot  an  hour  and  ten  minutes  before  train 
time  in  good  faith  to  meet  a  person  on  a  matter  of  business  who,^ 
he  believes,  will  take  the  train,  the  railway  company,  in  unloading 
a  gravel  train  near  by,  owes  the  duty  of  ordinary  care.     (p.  889.) 

BAILWAY— Brealdng  of  Cable  In  Unloading  Grayoi  Traln^-* 
In  an  action  against  a  railway  company  for  injuries  sustained  by  a 
person,  while  standing  near  a  depot,  through  the  breaking  from  its 

(884) 
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stay  ropes  of  a  cable  used  in  unloading  a  gravel  train,  evidence  of 
the  manner  of  starting  the  engine  and  of  the  character  of  the  ropef 
iM  admissible,     (p.  390.) 

Pfau  &  Pfau  and  H.  H.  Field,  for  the  appellant, 
Yoting  &  Lossow,  for  the  respondent. 

*®  LEWIS,  J.  Appellant  company  was  engaged  in  filling  a 
hole  on  the  northerly  side  of  its  depot  in  the  city  of  Msnkato, 
and  for  such  purpose  had  constructed  a  temporary  track  upon 
which  it  ran  a  gravel  train  and  unloaded  tlie  gravel  by  means 
of  a  plow.  The  track  at  this  point  was  upon  a  curve,  and  the 
plow  was  placed  on  tho  northerly  end  of  the  gravel  train,  one 
end  of  a  long  steel  wire  cable  was  attached  to  the  plow,  and  the 
cfQxer  end  was  fastened  to  a  locomotive  at  the  southerly  end  of 
the  train,  and  because  of  the  curvature  of  the  track  it  was 
necessary  to  fasten  the  cable  over  the  middle  of  the  cars  so  that 
the  plow  would  follow  them.  The  cable  was  kept  in  place  by 
means  of  pulleys  ^^  some  distance  apart,  fastened  with  ropes 
to  the  side  of  the  cars  upon  the  outer  arc  of  the  circle,  and  the 
cable  passed  through  these  pulleys.  A  straight  line  drawn  from 
the  plow  to  the  locomotive  touched  the  outhouse  and  the  corner 
of  the  depot. 

About  4  o^clock  in  the  afternoon,  respondent,  a  boy  of  four- 
teen years,  was  standing  in  the  depot  grounds  at  a  point  about 
one-ttiird  of  the  distance  between  the  comer  of  the  depot  and 
the  outhouse^  which  was  about  twenty  feet  from  the  depot.  The 
locomotive  was  started  in  motion  to  begin  the  process  of  plow- 
ing the  gravel  from  the  cars,  when,  at  a  point  nearly  opposite 
the  depot,  one  of  the  ropes  broke,  releasing  tiie  cable,  which, 
with  the  action  of  the  engine,  violently  straightened,  struck  the 
comer  of  the  depot  and  the  outhouse,  and  also  respondent, 
causing  him  serious  injury.  Respondent  secured  a  verdict  in 
the  court  below,  and  this  appeal  involves  the  question  whether, 
under  the  circumstances,  appellant  was  called  upon  to  exercise 
ordinary  care;  also  the  correctness  of  certain  rulings  of  the 
court 

The  liability  of  the  company  turned  upon  the  nature  of  the 
relation  existing  between  it  and  respondent  at  the  time  of  the 
accident.  If  respondent  was  a  trespasser  upon  appellants 
property,  then  it  owed  him  no  duty  except  to  refrain  from  those 
acts  commonly  denominated  'VillfuV  but  there  is  no  claim 
in  this  case  that  any  such  degree  of  purpose  was  manifesi  It 
is  claimed  that  under  the  great  trend  of  authorities,  if  respond- 
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ent  was  upon  the  premises  as  a  mere  licensee^  appellant  owed 
him  no  greater  degree  of  care  than  if  he  had  been  a  trespasser. 

By  a  **mere  licensee"  is  meant  the  tacit  permission  or  privi- 
lege which  a  person  has  of  entering  upon  the  premises  of  an- 
other, but  without  any  invitation,  express  or  implied.  .Under 
such  circumstances  a  person  enters  at  his  own  risk,  and,  the 
owner  having  assumed  no  responsibility  in  respect  to  the  con- 
duct or  care  of  such  trespasser  or  licensee,  must  take  the  prem- 
ises in  the  condition  in  which  he  finds  them.  But  where  the 
owner,  either  expressly  or  by  implication,  invites  a  person  to  go 
upon  his  premises,  there  arises  at  once  the  obligation  to  use 
ordinary  care  to  see  that  the  person  thus  invited  shall  not  be 
injured.  This  duty  arises  from  the  nature  of  the  contract  It 
is  reasonable  for  the  person  invited  to  assume  that  the  owner 
will  use  ordinary  prudence  to  protect  him  while  acting  in  pur- 
suance of  the  invitation. 

^®  No  great  difiiculty  has  arisen  in  applying  this  principle 
to  private  parties,  but  there  has  been  much  discussion,  and  some 
difference  of  opinion,  with  reference  to  the  obligations  of  pub- 
lic and  quasi  public  corporations  as  to  persons  in  and  around 
their  premises,  such  as  station-houses  and  depot  grounds.  It 
is  generally  claimed  by  such  corporations  that  station-houses 
and  depot  grounds  are  primarily  their  properties,  to  be  used 
for  their  purposes,  and  that  tlie  public  has  no  rights  connected 
therewith  except  in  the  transaction  of  business  with  the  owners. 
There  has  been  a  difference  of  opinion  as  to  what  constitutes 
such  business.  It  will  not  be  disputed  that  the  public  has  the 
right  to  enter  stations,  and,  so  far  as  reasonably  necessary^ 
depot  grounds,  for  the  purpose  of  taking  trains  and  alighting 
from  them,  and  making  inquiries  at  the  offices  of  the  depot 
during  business  hours  for  the  purpose  of  obtaining  information 
and  transacting  business  with  the  officers  or  agents  in  charge; 
but  some  courts  have  limited  to  a  very  narrow  compass  the  time 
T^ithin  which  a  passenger  may  enter  such  premises  for  the  pur- 
pose of  awaiting  the  arrival  of  trains:  Pennsylvania  R.  Co.  v. 
Martin,  111  Fed.  586,  49  C.  C.  A.  474,  55  L.  R.  A.  361. 

Controversy  has  often  arisen  where  a  party  injured  had,  or 
claimed  to  have,  some  business  relations  directly  with  the  com- 
pany, and  the  question  at  issue  was  whether,  under  the  circum- 
stances existing  at  the  particular  time,  the  company  was  under 
obligations  to  exercise  ordinary  care  for  his  protection.  It  has 
been  held  that  where  a  person  entered  a  railroad  station  in  the 
evening  to  take  a  train,  and,  after  finding  that  the  last  one  had 
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gone,  remained  there  for  his  own  convenience  for  some  time 
during  which  the  station  master  put  out  the  lights  at  the  usual 
closing  time,  the  company  was  not  liable  for  injuries  to  such 
person  received  while  stepping  oflE  the  platform  in  the  dark: 
Heinlein  v.  Boston  etc.  R.  B.,  147  Mass.  136,  9  Am.  St  Bep. 
676,  16  N.  B.  698.  The  decision  is  based  upon  the  principle 
that  the  railroad  company  had  business  hours  within  which  it 
kept  the  station  open  and  lighted  for  the  benefit  of  the  public, 
and  that  its  rules  and  hours  for  doing  business  must  be  com- 
plied with.  To  the  same  effect,  see  Cincinnati  etc.  B.  B.  Co. 
V.  Aller,  64  Ohio  St.  183,  60  N.  E.  206,  and  Dowd  v.  Chicago 
etc.  By.  Co.,  84  Wis.  105,  36  Am.  St.  Bep.  917,  54  N.  W.  24, 
20  L.  B.  A.  527.  But  that  rule  does  not  govern  the  case  before 
us. 

The  case  now  under  consideration  is  also  distinguished  from 
those  cases  where  a  railroad  company  haa  permitted  the  public 
to  acquire  by  ^*  user  certain  rights  or  privileges,  as,  for  in-- 
stance,  a  crossing  over  some  part  of  its  grounds  or  track.  Un- 
der such  circumstances  it  has  been  held  that  the  company  will 
be  required  to  exercise  the  same  degree  of  care  as  applicable  to 
other  streets  or  crossings :  Davis  v.  Chicago  etc.  By.,  58  Wis.  646, 
46  Am.  Bep.  667,  17  N.  W.  406;  Harriman  v.  Pittsburgh  etc. 
R.  B.  Co.,  45  Ohio  St.  11,  4  Am.  St.  Bep.  507, 12  N.  E.  451. 

It  is  claimed  by  respondent  that  the  case  is  governed  by  In- 
galls  V.  Adams  Exp.  Co.,  44  Minn.  128,  46  N.  W.  325,  where  it 
was  held  that  a  police  officer  of  Austin,  Minnesota,  was  entitled 
to  recover  for  injuries  received  by  the  negligent  running  of  an 
overloaded  truck  on  the  platform  of  the  railway  company ;  but 
in  that  case  the  accident  occurred  at  or  about  the  time  of  the 
arrival  or  departure  of  a  train,  and  the  officer  was  in  the  exer- 
cise of  his  duty  at  the  time,  and  had  a  right  to  be  there.  It 
must  be  conceded  that  railroad  companies  have  a  right  to  de- 
termine what  are  reasonable  business  hours  during  which  the 
public  is  permitted  to  transact  business  with  them,  and  that 
they  may  limit  the  use  of  their  premises  to  certain  definite  per- 
iods of  time ;  but  we  are  not  prepared  to  say  that,  as  a  matter 
of  law,  such  companies  do  not,  under  any  circumstances,  owe 
the  duty  of  ordinary  care  to  persons  having  occasion  to  visit  a 
depot  for  the  purpose  of  meeting  some  one  expected  to  be  there 
at  a  certain  time,  even  though  neither  pa^y  has  business  rela^ 
lions  with  the  company. 

In  this  case  the  young  man  stated  that  he  went  to  the  station 
to  meet  a  Mr.  Bates  on  a  matter  of  business;  that  he  expected 
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him  to  be  there  about  train  time  for  the  purpose  of  boarding 
the  train;  but  when  respondent  went  to  the  premises  it  waa 
about  an  hour  and  ten  minutes  before  the  time  of  departure 
of  the  train^  of  which  fact  he  was  aware.  It  may  be  inferred 
that  he  went  so  early  in  anticipation  of  meeting  the  man  there, 
or  in  that  vicinity,  in  time  to  find  him  and  have  a  consultation 
before  his  departure. 

We  are  unable  to  see  why  the  duty  of  the  railroad  company 
to  the  public  should  be  confined  to  those  having  strictly  bosineBa 
relations  with  the  company.  There  is  no  reasonable  distinction 
between  the  rights  of  a  person  visiting  the  premises  for  the  pur- 
pose of  escorting  another  to  a  departing  train,  and  the  rights 
of  one  who  goes  there  for  the  purpose  of  talking  with  a  depart^ 
ing  person  on  a  business  matter.  There  is  a  wide  diflEerence 
between  the  use  of  the  premises  with  such  **  motives  and 
those  of  idle  curiosity  and  merely  to  kill  time.  While  the  com- 
pany cannot  be  expected  to  be  continuously  on  its  guard  aa 
against  loiterers  and  trespassers,  yet  it  is  reasonable  that  it 
should  anticipate  that  the  station-house  and  depot  grounds  may 
be  used  as  a  place  of  meeting  by  people  for  various  lawful  pur- 
poses at  or  about  the  time  of  the  arrival  and  departure  of  trains. 

The  dangers  connected  with  the  unloading  of  the  gravel  train 
were  not  apparent  to  a  casual  observer  who  might  be  in  the 
vicinity — ^the  unloading  operations  were  not  conducted  upon 
the  premises,  although  contiguous  thereto.  The  method  of  fas- 
tening the  cable  by  means  of  pulleys  and  ropes,  and  the  manner 
of  operating  the  plow  by  an  engine,  were  dangerous  proceedings. 
It  must  have  been  evident  to  those  in  charge  of  the  work  that 
if  the  stay  ropes  gave  way  the  cable  would  instantly  sweep 
across  the  intervening  space  between  the  cars  and  the  depot, 
and  this  space  was  outside  of  the  system  of  tracks.  There  has 
been  much  discussion  in  the  books,  and  fine  distinctions  have 
been  drawn,  between  active  and  passive  negligence  and  acts  of 
commission  and  omission.  There  is  a  marked  difference  be- 
tween acts  of  negligence  attributed  to  the  condition  of  the  prem- 
ises, or  arising  from  acts  committed  thereon,  and  conditions 
arising  outside  of  the  premises.  On  the  one  hand,  a  visitor  to 
the  depot  grounds  may  reasonably  be  expected  to  assume  the 
condition  as  he  finds  it,  for  it  is  open  to  his  observation;  on 
the  other  hand,  tl^re  may  be  nothing  to  put  him  upon  his 
^uard,  and  it  would  seem  unreasonable  to  require  even  a  licensee 
to  assume  the  risk  of  meeting  with  such  unlocked  for  occur* 
rences. 


Digitized  by  VjOOQ IC 


June,  1903.]     Kluohekz  v.  Chicago  sto.  By.  Co.  889 

What  the  result  might  be  if  the  respondent  was  a  lioensee,  it 
is  not  now  necessary  to  determine,  for  we  are  not  prepared  to 
hold^  as  a  matter  of  law,  that  he  was  either  a  trespasser  or  a 
mere  licensee.  Nor  do  the  facts,  taken  most  favorably  for  re- 
spondent, require,  as  a  matter  of  law,  the  conclusion  that  he 
was  upon  the  premises  by  invitation,  expressed  or  implied,  and 
that  appellant  owed  him  the  duty  of  ordinary  care.  It  is  not 
possible  to  lay  down  a  general  rule  as  to  the  limit  of  time  imder 
all  conditions  within  which  a  person  shall  be  restricted  to  visit 
such  premises  at  his  own  peril.  It  is  a  question  of  fact,  and 
must  be  determined  according  to  the  circumstances  of  each 
particular  case.  The  line  should  not  be  too  closely  drawn,  and 
under  the  facts  and  circumstances  of  this  case  we  think  it  was 
a  question  for  the  **  jury  to  determine  whether  the  respondent 
was  acting  in  good  faith  and  in  the  reasonable  expectation  of 
meeting  a  person  to  be  there  for  a  lawftd  purpose.  In  deter- 
mining that  question,  the  time  respondent  went  to  the  depot  in 
advance  of  the  train  time  is  to  be  taken  into  consideration,  but 
the  fact  that  he  was  there  an  hour  and  ten  minutes  ahead  of 
time  is  not  necessarily  decisive.  If  he  was  there  with  such  in- 
tention, appellant  owed  him  the  duty  of  exercising  ordinary 
care  in  conducting  the  xmloading  operations  in  the  vicinity. 
Whether  it  did  exercise  such  care  by  the  use  of  proper  stay 
ropes,  or  by  keeping  a  reasonable  lookout  to  guard  persona 
against  the  danger,  were  questions  for  the  jury. 

The  court  instructed  the  jury  that  if  respondent  wla  upon 
the  premises  for  the  lawful  purpose  of  seeing  Mr.  Bates,  whom 
he  supposed  was  going  to  take  the  train  an  hour  or  so  after  the- 
time  he  went  there,  appellant  owed  him  the  duty  of  ordinary^ 
care;  and  to  the  same  effect  if  he  was  there  for  a  lawful  and 
legitimate  purpose,  near  the  time  when  a  train  was  about  to 
arrive  or  depart,  for  the  purpose  of  seeing  a  person  whom  he 
supposed  was  going  away  on  the  train,  then  the  company  owed 
the  same  duty.  This  was  error,  as  it  took  from  the  jury  con- 
sideration of  the  element  of  time.  As  above  stated,  the  time 
he  was  there  should  be  considered  in  connection  with  all  the 
circumstances.    For  this  reason  a  new  trial  must  be  granted. 

There  was  no  error  in  receiving  testimony  with  reference  to 
the  circumstances  under  which  respondent  went  to  the  depot, 
and  his  expectation  of  meeting  Mr.  Bates.  It  was  also  proper 
for  the  court  to  receive  evidence  as  to  how  the  accident  occurred, 
including  the  manner  in  which  the  engine  was  started.  The 
gist  of  the  act  of  negligence  was  the  insufiGknent  fastening  of 
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the  cable,  but  in  determining  that  question  it  was  competent  to 
consider  the  manner  in  which  the  engine  was  started.  It  was 
also  proper  to  receive  evidence  in  regard  to  the  character  of  the 
rope  and  its  suitability  for  such  ule.  We  find  no  other  error  in 
the  charge  of  the  court 

Order  reversed,  and  new  trial  granted. 


It  U  the  Duty  of  a  Railway  company  to  keep  its  station-lionse,  or 
depot,  in  a  comfortable,  safe,  and  proper  condition:  St.  Louis  etc. 
By.  Co.  V.  Wilson,  70  Ark.  136,  91  Am.  St.  Bep.  74,  66  S.  W.  661; 
Jordan  v.  New  York  etc.  B.  B.  Co.,  165  Mass.  346,  52  Am.  St.  Bep. 
522,  43  N.  E.  Ill,  32  L.  B.  A.  101;  Fullerton  v.  Pordyce,  121  Mo.  1, 
42  Am.  St.  Bep.  516,  25  S.  W.  587.  It  has  been  held,  however,  that 
one  who  goes  there  at  night  after  business  hours  assumes  the  risk 
of  the  premises  being  unsafe:  Sullivan  v.  Minneapolis  etc.  By.  Co., 
90  Minn.  390,  post,  p.  414,  97  N.  W.  114.  And  it  has  also  been 
held  that  a  railway  company  may  insist  that  such  of  its  patrons  as 
contemplate  taking  a  morning  train  shall,  if  they  desire  to  sleep, 
find  quarters  other  than  its  waiting-room:  Central  of  Georgia  By. 
Co.  V.  Motes,  117  Ga.  923,  97  Am.  St.  Bep.  223,  43  S.  E.  990. 


BEEDB  V.  WISCONSIN  CENTRAL  RAILWAY  COMPANY. 

[90  Minn.  36,  95  K.  W.  454.] 

OONNEOTOra  OABBTEB8— Presnmption  of  NegUgenee*— If 

apples,  shipped  over  connecting  railroads,  were  in  good  condition 
when  accepted  by  the  first  carrier  but  damaged  by  frost  when  de- 
livered by  the  last  carrier,  the  burden  is  on  it  to  show  that  the  loss 
did  not  result  from  any  cause  for  which  it  was  responsible,  although 
the  apples  were  transported  in  through  sealed  cars.     (p.  392.) 

Edmund  A.  Prendergast  and  Thomas  H.  Gill,  for  the  ap- 
pellant 

George  H.  Stiles,  for  the  respondent. 

^  START,  C.  J.  Action  to  recover  damages  which  the 
plaintiff  sustained  by  the  alleged  n^ligence  of  the  defendant, 
«8  a  common  carrier,  in  the  transportation  of  two  carloads  of 
apples.  At  the  close  of  the  evidence  the  defendant  requested 
•the  trial  court  to  direct  a  verdict  in  its  favor.  The  motion  was 
denied,  and  the  cause  submitted  to  the  jury,  and  a  verdict  re- 
turned in  favor  of  the  plaintiff.  The  defendant  appealed  from 
an  order  denjring  its  motion  for  judgment  or  a  new  trial. 

The  principal  question  on  this  appeal  is  whether  the  verdict 
is  sustained  by  the  evidence.    The  facts  were  stipulated  by  the 
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parties,  except  certain  facts  to  which  an  expert  testified.  The 
iacts,  as  stipulated,  were,  in  effect,  these:  The  plaintiff  shipped 
from  Plymouth,  New  Hampshire,  two  carloads  of  apples,  con- 
signed to  himself  at  St  Paul.  The  apples  were  in  good  condi- 
tion when  delivered  to  the  initial  carrier,  and  were  placed  in 
refrigerator-cars,  and  forwarded  at  owner's  risk  of  freezing, 
and  arrived  at  their  destination  with  the  seal  to  the  cars  intact. 
When  the  apples  were  delivered  to  the  plaintiff  at  St.  Paul  by 
the  defendant,  the  last  carrier,  they  had  been  injured  by  frost, 
and  the  plaintiff  was  damaged  thereby  in  the  sum  of  two  hun- 
dred and  thirty-six  dollars  and  twenty-five  cents,  for  which 
sum,  with  interest,  it  was  stipulated  he  should  have  judgment 
in  this  case,  if  entitled  to  recover.  The  cars  reached  Lancaster, 
New  Hampshire,  December  9,  1900,  and  remained  there  some 
nineteen  hours.  During  this  time  the  thermometer  ranged 
from  six  to  sixteen  degrees  below  zero.  It  does  not  appear 
whether  anything  was  done  to  protect  the  apples  from  frost 
while  the  cars  were  at  Lancaster.  The  cars  came  into  the 
possession  of  the  defendant  at  Manitowoc  on  December  *®  15th, 
and  were  forwarded  over  its  line  on  the  first  train  leaving  after 
their  arrival.  In  the  meantime  they  stood  upon  the  sidetrack 
of  the  defendant  seventeen  hours  without  any  protection  from 
the  elements,  during  which  time  the  thermometer  ranged  from 
eight  to  seventeen  degrees  below  freezing  point.  There  was  also 
testimony  by  an  expert  in  handling  and  transporting  fruit  to 
the  effect  that  apples,  if  kept  in  motion,  could  be  transported 
in  refrigerator-cars  without  freezing  when  the  thermometer 
ranged  from  zero  to  fifteen  degrees  below.  He  also  expressed 
an  opinion  to  the  effect  that^  if  the  apples  were  sidetracked  and 
remained  without  any  protection  for  seventeen  hours,  they  would 
become  frosted,  with  the  thermometer  standing  from  eight  to 
seventeen  degrees  below  freezing  point. 

It  is  the  claim  of  the  defendant  that  it  conclusively  appears 
from  the  evidence  that  the  apples  were  frozen  before  tiiey  came 
to  the  possession  of  the  defendant.  It  may  be  conceded  that 
the  evidence  would  sustain  a  verdict  to  that  effect,  but  we  are 
of  the  opinion  that  the  verdict  against  the  defendant  is  not  so 
decidedly  against  the  preponderance  of  the  evidence  as  to  justify 
us  in  interfering  with  it.  The  apples  were  in  good  condition 
when  accepted  by  the  first  carrier,  and  damaged  by  frost  when 
delivered  to  the  consignee  by  the  defendant,  the  last  carrier; 
hence  the  burden  was  on  it  to  show  that  the  loss  did  not  result 
from  any  cause  for  which  it  was  responsible:  Shriver  j.  Sioux 
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City  etc.  Ry.  Co.,  24  Minn.  506,  31  Am.  Rep.  353;  Shea  v.  Min- 
neapolis etc.  M.  Ry.  Co.,  63  Minn.  228,  65  If.  W.  458.  This 
rule  is  not  modified,  as  defendant  claims,  by  the  fact  that  the 
apples  were  transported  in  through  sealed  cars :  Leo  v.  St.  Paul 
etc.  Ry.  Co.,  30  Mum.  438,  15  N.  W.  872. 

The  defendant  sought  to  show  that  it  was  not  responsible  for 
the  loss  by  showing  that  the  weather  was  colder  while  the  apples 
were  in  the  hands  of  the  initial  and  intermediate  carriers  thaa 
it  was  while  the  defendant  had  control  of  them,  and  that  for 
nineteen  hours  the  cars  were  detained  at  Lancaster  when  the 
weather  was  severely  cold.    It  cannot,  however,  be  presumed, 
in  the  absence  of  evidence,  that  no  measures  were  taken  to  pro- 
tect the  apples  from  frost  during  this  delay.     Tlie  evidence  v^'as 
not  conclusive  that  the  apples  were  in  the  same  condition  when 
they  came  to  the  hands  of  the  defendant  as  they  were  when  it 
delivered  them  to  the  plaintiff,  for  the  inference  to  be  drawn 
*®  from  the  admitted  facts  was  one  of  fact  for  the  jury.     There 
were  no  prejudicial  errors  in  the  charge  of  the  court.     It  is 
clear  from  the  whole  charge  tliat  the  court  did  not  intend  to 
submit  to  the  jury  any  claim  on  the  part  of  the  plaintiff  for 
damages  by  reason  of  the  delay   of   the   cars   at   Manitowoc. 
What  was  said  in  this  respect  was  technically  inaccurate,  but 
could  not,  in  our  opinion,  have  misled  the  jury.     If  defendant 
believed  otherwise,  it  should  have  called  the  attention  of  the 
court  to  the  matter :  Steinbauer  v.  Stone,  85  Minn.  274,  88  N. 
W.  754. 

Order  affirmed. 


BtJBDEK  OF  PBOOF  AS   BETWEEN    CONNECTINa   0ABBIEB8 
TO  SHOW  WHO  IS  AT  FAULT  FOB  LOSS  OF  INJUBT. 

L    First  or  Initial  Carrier,  392. 
n.    Xntannedlate  Oanlen,  884. 

in.    Last  or  Tennlnal  Carrier. 

a.  In  Case  of  Damage  to  <}oods»  S94. 

b.  Of  Loss  of  Goods,  396. 

c.  Farticnlar  Kinds  of  Goods— Baggage,  897« 

d.  Goods  DeUvered  hy  Expressmen,  397. 

a    Shipments  in  Thxongli  Sealed  Cars,  898. 
IV.    Bebnttal  of  Presunptions,  399. 

L  First  or  Initial  Carrier. 
Where  goods  are  received  in  good  condition  by  a  carrier  for  ship- 
ment, and  in  the  course  of  their  transportation  they  pass  through 
the  hands  and  over  the  lines  of  connecting  carriers,  there  is  no 
presumption,  if  they  are  delivered  by  the  last  carrier  in  a  damaged 
condition,  that  the  injury  occurred  while  the  goods  were  in  the  hands 
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of  the  firtt  carrier:  Farmington  Mercantile  Co.  ▼.  Chicago  etc.  B. 
B.  Co.,  166  Mam.  154,  44  N.  E.  131.  It  would  seem,  too,  that  the 
sain«  rule  is  applicable  where  a  part  of  the  goods  are  lost  during  their 
transportation,  so  that  onl/  a  partial  delivery  can  be  made  by  the 
last  carrier;  for  when  a  part  of  a  shipment  is  lost,  the  loss  is  in  the 
nature  of  damage  to  the  goods:  See  Gwyn  Harper  Mfg.  Go.  ▼.  Caro- 
lina Cent.  B.  B.,  128  N.  C.  280,  83  Am.  St.  Bep.  675,  38  S.  E.  894, 
American  Exp.  Co.  v.  Second  Nat.  Bank,  69  Pa.  St.  394,  8  Am.  Bep. 
268.  But  where  there  is  a  total  loss,  or  the  freight  or  baggage,  as 
the  case  may  be,  does  not  reach  its  destination,  the  first  carrier  is 
prima  facie  liable  for  the  loss:  Ohio  etc.  B.  B.  Co.  v.  Emrich,  24  IlL 
App.  245;  International  etc.  By.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644, 
22  S.  W.  641;  Brintnall  v.  Saratoga  etc.  B.  B.  Co.,  32  Vt.  665. 

To  quote  from  the  opinion  of  Justice  McClelland  in  Louisville  etc. 
B.  E.  Co.  V.  Jones,  100  Ala.  263,  14  South.  114:  "Where  goods  are 
delivered  to  a  common  carrier  for  transportation  to  a  point  beyond 
its  own  lines  under  a  through  bill  of  lading,  which,  however,  con- 
tains a  stipulation  exempting  the  receiving  carrier  from  liability 
from  loss  or  damage  occurring  beyond  its  own  terminal,  and  the 
goods  are  not  delivered  to  the  consignee  at  all,  the  presumption  of 
law  is  that  they  were  lost  by  the  receiving  carrier,  and  he  will  be 
liable  unless  he  can  show  that  the  consignment  was  safely  delivered 
to  the  connecting  carrier;  the  burden  is  on  him  in  such  case,  and 
plaintiff  having  shown  nondelivery  by  the  discharging  carrier  is  en- 
titled to  recover  without  more:  Georgia  Pae.  By.  Co.  v.  Hughart,  90 
Ala.  36,  8  South.  62. 

"On  the  other  hand,  where  upon  such  shipment  and  bill  of  lading 
the  goods  have  been  delivered  by  the  connecting  or  final  carrier  to 
the  consignee,  or  have  been  carried  to  the  place  of  consignment  for 
delivery,  and  are  then  in  a  damaged  condition,  the  presumption  of 
law  IS  that  they  were  delivered  by  the  receiving  to  the  connecting 
carrier  in  good  condition,  and  that  the  damage  occurred  while  they 
were  in  the  possession  of  the  delivering  carrier;  and,  therefore,  in  an 
aetion  against  the  receiving  carrier  for  damages  occasioned,  not  by 
the  looSy  destruction,  or  nondelivery  of  the  property,  but  by  the  in- 
juries infiicted  upon  it  at  some  time  before  delivery  to  the  consignee, 
the  presumption  of  safe  delivery  by  the  first  to  the  second  carrier 
must  be  overcome  by  evidence  that  the  damage  occurred  before  the 
shipment  passed  out  of  the  possession  of  the  first  carrier;  the  burden 
in  this  latter  ease  is  upon  the  plaintiff,  and  unless  he  discharges  it, 
he  fails  to  make  out  his  cause  of  aetion  and  must  be  cast.  The  pre- 
sumption of  law  being  that  the  delivering  carrier  has  damaged  the 
property,  in  an  action  by  the  owner  against  him,  the  plaintiff  need 
only  prove  the  shipment  in  good  condition  and  the  delivery  in  dam- 
aged condition:  Montgomery  etc.  By.  Co.  v.  Culver,  75  Ala.  587,  51 
Am.  Bep.  483;  Cooper  v.  Georgia  Pac.  By.  Co.,  92  Ala.  329,  25  Am. 
8t.  Bep.  59,  9  South.  159." 
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In  an  action  againBt  the  initial  carrier  for  damages,  the  plaintiff 
must  rebut  the  presumption  that  the  goods  were  injured  while  they 
were  in  the  hands  of  the  terminal  carrier.  This  being  done,  it  de- 
volves on  the  intermediate  carrier  to  show  its  freedom  from  respon- 
sibility; and  this  being  shown,  the  burden  is  on  the  first  carrier  to 
overcome  the  presumption  of  negligence  which  arises  from  the  circum- 
stances: Fort  Worth  etc.  By.  Co.  v.  Shanley  (Tex.  Civ.  App.),  81  8. 
W.  1014.  It  is  not  error  to  refuse  to  enter  judgment  against  the 
first  carrier,  for  the  reason  that  it  fails  to  show  that  the  injury  did 
not  occur  on  its  line,  where  there  is  no  evidence  that  such  was  the 
case:  St.  Louis  etc.  By.  Co.  v.  Cohen  (Tex.  Civ.  App.),  55  S.  W.  1123. 
This,  however,  is  anticipatory  of  presumptions  against  intermediate 
and  terminal  carriers. 

n.  Xntennediate  Oairien. 
It  is  said  that  among  connecting  carriers  that  one  in  whose  hands 
goods  are  found  injured  is  presumed  to  have  caused  the  damage,  and 
the  burden  is  upon  it  to  rebut  the  presumption:  Morgan  town  Mfg. 
Co.  V.  Ohio  etc.  By.  Co.,  121  N.  C.  514,  61  Am.  St.  Bep.  679,  28  S.  E. 
474;  Hinkle  v.  Southern  By.  Co.,  126  N*.  C.  932,  78  Am.  St.  Bep.  685, 
36  S.  £.  348.  In  ease  such  carrier  is  an  intermediate  carrier,  neither 
the  first  nor  the  last  of  connecting  lines,  this  presumption  would 
seem  to  attach  to  it:  See  Savannah  etc.  By.  Co.  v.  Harris,  26  Fla. 
148,  23  Am.  St.  Bep.  551,  7  South.  544.  But  when  property,  in  this 
case  baggage,  is  in  good  condition  when  delivered  to  an  intermediate 
road,  and  damaged  when  delivered  at  its  destination,  it  does  not  de- 
volve on  the  intermediate  road  to  show  that  it  was  in  good  condition 
when  delivered  to  the  terminal  road:  Montgomery  etc.  By.  Co.  v» 
Culver,  75  Ala.  587,  51  Am.  Bep.  483.  If,  however,  baggage  does 
not  reach  its  destination,  the  burden  is  on  an  intermediate  carrier 
into  whose  hands  the  baggage  came  to  show  a  safe  delivery  thereof 
to  the  next  carrier:  Philadelphia  etc.  B.  B.  Co.  v.  Harper,  29  Md. 

330. 

UL    Last  or  Terminal  Carrier. 

a.  In  Case  of  Damage  to  Ooods. — ^If  goods  were  received  in  good 
condition  by  the  first  or  any  intermediate  carrier  of  a  connecting 
line,  the  last  or  terminal  carrier  of  the  line  is  presumed  to  have  re- 
ceived them  in  that  condition;  and  if  they  are  damaged  when  they 
reach  the  place  of  consignment,  the  burden  is  on  the  last  carrier,  in 
an  action  against  it  for  damages,  to  show  that  the  injury  did  not 
occur  while  the  goods  were  in  its  hands:  Evans  v.  Atlanta  etc  B.  B. 
Co.,  56  Ga.  498;  Georgia  B.  B.  Co.  v.  Gann,  68  Ga.  350;  Central  B.  B. 
etc.  Co.  T.  Bayer,  91  Ga.  115,  16  S.  E.  953;  Shriver  v.  Sioux  City  etc. 
B.  B.  Co.,  24  Minn.  506,  31  Am.  Bep.  353;  Dixon  ▼.  Bichmond  ete. 
B.  B.  Co.,  74  K  C.  538;  Memphis  etc  B.  B.  Co.  v.  Hollo  way,  9  Baxt. 
188;  Louisville  etc.  B.  B.  Co.  ▼.  Tennessee  Brewing  Co.,  96  Tenn,  677, 
86  S.  W.  392;  Texas  etc.  By.  Co.  ▼.  Adams,  78  Tex.  372,  22  Am.  St. 
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Rep.  56,  14  S.  W.  «66;  Houston  etc.  E.  B.  Co.  v.  Ney  (Tex.  Civ.  App.), 
58  S.  W.  43;  Golf  etc.  By.  Co.  v.  Cuahney,  95  Tex.  309,  67  S.  W- 
77.  Compare  Harqnette  etc.  B.  B.  Co.  ▼.  Kirkwood,  45  Mich.  51,  40 
Am.  Bep.  453,  7  N.  W.  209.  But  to  raise  this  presumption,  it  must 
be  shown  that  the  goods  were  delivered  in  good  condition  to  the 
first  carrier:  Lake  Erie  etc.  By.  Co.  y.  Oakes,  11  111.  App.  489;  and 
that  the  loss  occurred  while  the  car  was  in  transitu:  Cooper  ▼.  Geor- 
gia Pac.  By.  Co.,  92  Ala.  329,  25  Am.  St.  Bep.  59,  9  South.  159. 

"The  role  is,"  says  Justice  Lewis  in  Gulf  etc.  By.  Co.  ▼.  Jones, 
1  Ind.  Tex.  354,  37  S.  W.  208,  "when  property  is  delivered  to  a  rail- 
road company  to  be  transported  by  that  and  other  companies  oTer 
their  respective  roads  to  its  place  of  destination,  it  is  enough  for 
the  owner,  in  an  action  against  the  company  delivering  the  prop- 
erty to  recover  damages  for  negligence,  to  show  that  he  delivered  the 
property  to  the  first  carrier  in  good  order;  and  the  burden  is  then 
cast  upon  the  company  delivering  the  goods  thus  injured  of  proving 
that  they  were  not  injured  while  in  its  possession^  or  that  they 
eame  to  its  possession  thus  injured.'' 

This  presumption  is  not  removed  by  a  statute  which  makes  the  ini- 
tial carrier  liable  in  every  case  for  loss  or  damage  to  goods,  allowing 
it,  however,  to  discharge  itself  by  the  production  of  a  written 
receipt  from  the  next  carrier  to  which  it  properly  delivered  the 
goods:  Willett  v.  Southern  By.,  66  S.  C.  477,  45  S.  E.  93. 

Concerning  the  reason  and  policy  of  this  doctrine.  Justice  Woods 
in  the  above  South  Carolina  ease  has  this  to  say:  "The  general  rule 
is,  that  the  burden  is  on  the  carrier  which  delivers  the  goods  to  the 
consignee  to  respond  to  any  danuige  which  occurs  in  transit,  or  show 
that  it  was  done  while  in  the  hands  of  some  other  carrier.  ....  'In 
an  action  against  the  last  carrier,  if  it  is  shown  that  the  goods  were 
delivered  to  the  first  earrier  in  good  order,  this  condition,  in  the 
absence  of  a  contrary  showing,  will  be  presumed  to  continue  until 
the  goods  came  into  the  possession  of  the -last  carrier,  and  that  the 
injury  occurred  on  that  line.  This  is  on  the  principle  that  things 
once  proved  to  have  existed  in  a  certain  condition  are  presumed  to 
have  continued  in  that  condition  until  the  contrary  is  established 
by  evidence.'  We  think  this  doctrine  is  supported  by  public  policy 
so  important  as  to  amount  to  necessity.  With  the  immense  traffic 
and  the  resulting  complicated  methods  of  modem  American  rail- 
roads, and  the  connection  of  these  roads  with  one  another,  to  im- 
pose upon  the  owner  of  property  passing  over  connecting  lines  the 
burden  of  making  affirmative  proof  that  the  loss  occurred  on  a 
eertain  one  of  these  lines,  would  be  practically  relieving  of  liability 
railroads  handling  freight  as  connecting  lines;  for  the  owner 
eonld  rarely  make  the  required  proof,  and  when  he  could  make 
it,  in  most  instances  the  expense  of  doing  bo  would  be  greater 
than  the  vahie  of  the  goods.  The  rule  works  no  hardship  to 
the  railroads  as  common  carriers,  because  they  receipt  to  one  another 
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and  Gan  easily  trace  loss  or  damage."  To  tbe  lame  effect  see  the 
opinion  of  Justice  Johnson  in  Smith  r.  New  York  Gent.  B.  B.  Co., 
43  Barb.  225,  affirmed  in  41  K.  Y.  620. 

''This  is  the  only  rule,"  observes  Justice  Thompson  in  Flynn  v. 
St.  Louis  etc.  By.  Co.,  43  Mo.  App.  424,  "which  offers  any  protec- 
tion to  the  shipper,  except  in  cases  where  the  goods  are  lost  In  ti 
fire,  shipwreck,  railway  accident,  or  in  some  catastrophe  of  a  public 
nature.  Where,  as  in  a  case  like  the  present,  the  goods  are  com- 
mitted to  the  initial  carrier,  and  placed  in  a  car  on  the  road  of  such 
carrier,  and  the  car  is  sealed  and  thus  hauled  through  over  the  con- 
necting roads  to  its  final  destination,  and  the  goods  are  found  broken 
at  the  terminus,  the  shipper  can  seldom  or  never,  from  the  nature 
of  the  caae,  find  out  and  prove  wha.t  negligence  in  drawing  the  train, 
or  in  shunting  or  switching  the  car,  or  in  shunting  other  cars'  against 
it,  may  have  produced  the  injury.  The  rule  above  invoked  would 
leave  him  absolutely  helpless  and  without  remedy  in  nearly  all  cases. 
.  ...  No  presumption  of  negligence  can  attach  to  either  carrier, 
except  the  last,  in  the  absence  of  evidence  that  neither  of  such  car- 
riers delivered  the  goods  to  its  connecting  carrier  in  a  damaged 
condition;  as  to  them  the  presumption  of  right  acting  exonerates 
them.  But  this  presumption  of  right  acting  is  repelled,  as  to  the 
terminal  carrier,  by  the  fact  of  the  goods  having  been  delivered  to 
him  in  a  damaged  condition.  The  means  of  knowledge  are  within 
his  power,  but  not  ordinarily  within  the  power  of  the  shipper,  and 
he  may  protect  himself,  if  blameless,  by  showing  that  the  goods  came 
into  his  hands  in  the  same  condition  in  which  he  delivered  them; 
and  thus  the  responsibility  may  be  shifted  backward  from  one  car- 
rier to  another,  until  it  is  fastened  upon  the  one  who  is  really  to 
blame.  They,  in  undertaking  for  their  gain  as  well  as  for  the  public 
advantage,  to  make  and  execute  through  contracts  of  shipment,  have 
the  power  of  fixing  the  responsibility  where  it  belongs,  and  of  ad- 
justing the  loss  among  themselves.    The  shipper  has  no  such  power." 

b.  Of  Loss  of  Goods. — ^Where  goods  were  delivered  in  good  condi- 
tion to  the  initial  carrier,  for  shipment,  but  only  a  part  of  the  con- 
signment reaches  its  destination,  the  presumption  is  that  the  goods 
reached  the  terminal  carrier  in  the  same  good  condition  in  which 
they  were  delivered  to  the  initial  carrier,  and  that  the  loss  is  due  to 
the  fault  of  the  terminal  carrier.  The  same  rules  that  govern  in  the 
case  of  damaged  goods  are  applicable  here:  Southern  Express  Co.  v. 
Hess,  53  Ala.  19;  Savannah  etc.  By.  Co.  v.  Harris,  26  Fla.  148,  23 
Am.  St.  Bep.  551,  7  South.  544;  Faison  v.  Alabama  etc.  By.  Co.,  69 
Miss.  569,  30  Am.  St.  Bep.  577,  13  South.  37;  Gynn  Harper  Mfg.  Co. 
v.  Carolina  Cent.  B.  B.  Co.,  128  N.  C.  280,  83  Am.  St.  Bep.  675,  38 
S.  E.  894;  Laughlin  v.  Chicago  etc.  By.  Co.,  28  Wis.  204,  9  Am.  Bep. 
493.  But  where  the  loss  is  total,  and  it  does  not  appear  that  the 
freight  or  baggage  ever  came  into  the  hands  of  the  terminal  carrier. 
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the  rule  is  otberwlse,  and  the  final  earrier  is  not  liable,  unless  a  joint 
eontraet^  partnership,  or  ratifieation  is  shown:  McDowell  v.  Joice,  46 
ID.  App.  625;  Bomero  t.  McKeman  (App.  Div.),  88  N.  Y.  Supp.  365; 
Church  V.  Atchison  etc.  B.  B.  Co.,  1  Okla.  44,  29  Pac.  530;  Texas  etc. 
B.  B.  Co.  V.  Berry,  31  Tex.  Civ.  App.  3,  71  8.  W.  326. 

e.  Particolar  Xindg  of  Goods — ^Baggage. — ^Perishable  goods,  snch 
as  bntter  and  melons,  shipped  in  good  order,  are  presumed  to  reach 
the  terminal  earrier  in  like  good  order;  and  if  they  are  in  a  damaged 
condition  when  they  reach  their  destination,  the  burden  is  on  the 
last  carrier  to  show  that  they  were  not  in  good  condition  when  de- 
liT«red  to  it:  Forrester  v.  Georgia  B.  B.  etc.,  92  Ga.  699,  19  S.  £.  811; 
Beard  ▼.  Illinois  Cent.  By.  Co.,  79  Iowa,  518,  18  Am.  St.  Bep.  381, 
44  K.  W.  800,  7  L.  B.  A.  280.  A  prima  facie  ease  is  made  out  against 
the  terminal  carrier  when  fruit  is  shipped  in  good  condition  and 
received  by  the  consignee  in  bad  condition:  Missouri  etc.  By.  Co.  v. 
Mazzie,  29  Tex.  Civ.  App.  295,  68  S.  W.  56.  See,  too,  the  principal 
ease,  ante,  p.  390. 

The  same  doctrine  applies  to  shipments  of  livestock:  Paramore  v. 
Western  B.  B.  Co.,  63  Ga.  383;  Texas  etc.  By.  Co.  v.  Barnhart,  5  Tex. 
Civ.  App.  601,  23  S.  W.  801,  24  S.  W.  331. 

Where  baggage  is  delivered  to  a  carrier  in  good  condition  and  is 
cheeked  through  to  its  destination,  the  passage  being  over  several 
eonneeting  roads,  and  at  the  end  of  the  journey  the  bkggage  is  found 
to  be  injured,  the  presumption  is  that  the  injury  occurred  while  it 
was  in  the  control  of  the  last  carrier,  and  the  burden  is  on  it  to 
explain  that  the  loss  was  otherwise:  Moore  v.  New  York  etc.  B^  B. 
Co.,  173  Mass.  335,  73  Am.  St.  Bep.  298,  53  N.  E.  816;  Strong  v.  Long 
Idaad  B.  B.  Co.,  86  N.  Y.  Supp.  911,  91  App.  Div.  442;  monographic 
note  to  Wood  r.  Maine  Cent.  B.  B.  Co.,  99  Am.  St.  Bep.  363.  As  is 
said  in  Montgomery  etc.  By.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Bep. 
483:  "From  the  necessities  of  trade  and  commerce,  or  of  successful 
competition,  or  from  other  causes,  it  has  become  common  to  establish 
long  routes  of  transportation  by  successive  and  connecting  roads. 
Under  such  circumstances,  it  would  generally  be  difficult  and  often- 
times impossible,  for  the  owner  to  show  on  which  road  they  were 
injured.  One  of  the  roads  is  certainly  responsible;  and  the  last  car- 
rier has  the  means  of  showing  the  condition  of  the  goods  when  re- 
eeived  by  him.  The  safety  and  protection  of  the  commercial  and 
traveling  public  require  the  recognition  of  the  presumption,  in  the 
absence  of  evidence,  that  the  goods  continued  in  the  same  condition 
as  when  received  by  the  first  earrier,  unless  it  may  be  exceptional 
goods  of  a  perishable  nature,  and  casts  on  the  discharging  carrier, 
who  delivers  them  in  a  damaged  condition,  the  burden  of  showing 
tbcir  condition  when  received  by  him." 

d.  Goods  MllTBrsd  by  Bzpre88moii.~The  question  has  arisen  as 
to.  whether  an  expressman  who  delivers  goods  to  a  railroad  company 
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for  shipment  over  its  line  and  through  other  carriers  is  a  connecting- 
carrier  within  the  meaning  of  the  rules  above  considered.  In  Wil- 
left  V.  Southern  By.,  66  S.  C.  477,  45  S.  E.  93,  the  plaintiff  delivered 
an  ornamental  camphor  wood  chest  to  an  expressman  at  Port  Ches- 
ter, New  York,  marked  for  Aiken,  South  Carolina.  The  chest  was 
delivered  to  plaintiff  at  Aiken  in  a  damaged  condition,  with  the  crate 
shattered.  Action  for  the  damages  was  brought  against  the  last  car- 
rier having  it  in  charge.  The  court  said:  ''The  next  question  is. 
Was  the  expressman  to  whom  the  chest  was  delivered  a  connecting 
common  carrier  in  such  a  sense  that  delivery  to  him  of  the  chest  in 
good  condition  raises  the  presumption  that  it  was  delivered  to  the 
railroad  at  Port  Chester  in  good  condition!  It  is  a  matter  of  com- 
mon knowledge  that  when  one  speaks  of  an  expressman  in  a  city, 
he  usually  means  an  agent  of  one  of  the  local  express  companies 
whose  business  is  to  transport  goods  for  all  persons  who  offer  them. 
Such  companies  are  common  carriers:  Piedmont  Co.  v.  Columbus  etc. 
B.  B.  Co.,  19  S.  C.  365;  Jackson  Works  v.  Hurlbut,  158  N.  Y.  34,  70 
Am.  St.  Bep.  432,  52  N.  E.  665;  and  when  railroad  companies  receive 
freight  for  shipment,  as  in  this  case,  just  as  they  receive  it  from  other 
railroads,  we  are  unable  to  see  the  force  of  the  position  that  it  is  not 

to  be  regarded  as  a  connecting  carrier We  hold,  therefore,  that 

the  presumption  is  that  the  chest  was  delivered  to  the  railroad 
company  at  P(^rt  Chester  in  good  condition,  and  the  presumption  that 
it  was  damaged  by  the  last  carrier  stands,  in  the  absence  of  any 
proof  to  the  contrary." 

But  where  a  drayman  delivers  a  trunk  to  the  initial  carrier,  and 
another  drayman  delivers  it  to  the  owner  at  his  destination,  where 
it  is  discovered  that  part  of  the  contents  are  missing,  the  trunk 
bearing  no  indication  of  having  been  tampered  with,  it  is  held  in 
Bingwalt  v.  Wabash  B.  B.  Co.,  45  Neb.  760,  64  N.  W.  217,  that  until 
some  evidence  is  introduced  showing  that  the  trunk  was  not  opened 
or  tampered  with  while  in  the  possession  of  the  draymen,  the  pre- 
sumption will  not  arise  that  the  goods  were  lost  while  in  the  posses- 
sion of  any  of  the  connecting  lines  of  railroads  over  which  it  had 
been  transported. 

e.  Shipments  in  Through  Sealed  Cars. — The  rule  that  when  goods 
were  received  in  good  condition  by  the  first  carrier,  but  are  damaged 
when  delivered  to  the  consignee  by  the  final  carrier,  the  burden  is 
on  it  to  show  that  the  loss  did  not  result  from  any  cause  for  which 
it  was  responsible,  is  not  modified  by  the  fact  that  the  goods  were 
shipped  in  through  sealed  cars.  This  is  the  holding  of  the  principal 
case,  ante  p.  390.  See,  also.  Central  B.  B.  v.  Bogers,  66  Ga.  251;  Cote 
V.  New  York  etc.  B.  B.  Co.,  182  Mass.  290,  94  Am.  St.  Bep.  656,  65 
N.  E.  400;  Leo  v.  St.  Louis  etc.  By.  Co.,  30  Minn.  438,  15  N.  W.  872; 
Paison  v.  Alabama  etc.  By.  Co.,  69  Miss.  569,  30  Am.  St.  Bep.  677,  13 
South.  37;  Flynn  v.  St.  Louis  etc.  By.  Co.,  43  Mo.  App.  424. 
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T7.    Bebvttal  of  Presnmptioiifl. 

The  presumption  of  negligence  against  connecting  carriers  under  cer- 
tain eireumstaneeSy  which  has  engaged  our  attention  in  the  foregoing 
pageSy  is,  of  eonrse,  not  conclusive.  The  initial  carrier,  as  to  a  consign- 
ment that  never  reaches  its  destination,  may  shift  responsibility  by 
showing  that  it  delivered  the  goods  to  its  connecting  Une;  and  the  ter- 
minal carrier,  as  to  goods  that  it  delivers  at  their  destination  in  a  dam- 
aged eondition  may  shift  responsibility  by  making  proof  that  it  reeived 
them  in  a  damaged  condition:  Central  B.  B.  etc.  Co.  v.  Bogers,  57  Ga, 
336;  Susong  v.  Florida  etc.  B.  B.  Co.,  115  Ga.  361,  41  S.  E.  566;  Fox  v. 
Wabash  B,  B.  Co.,  38  N.  Y.  Supp.  88,  16  Misc.  Bep.  370j  International 
etc  By.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644,  22  8.  W.  541.  In  an  action 
against  a  terminal  carrier  for  injuries  to  stoves  while  in  transit,  evi- 
dence that  they  were  improperly  packed  in  the  car  by  the  shipper 
or  initial  carrier  is  sufficient,  with  evidence  of  proper  handling  of 
the  sealed  car  by  tlie  defendant  while  in  its  custody,  to  rebut  the 
presumption  of  negligence:  Texas  etc.  By.  Co.  v.  Kelly  (Tex.  Civ. 
^PP-)i  74  8.  W.  343.  Under  a  statute  declaring  that  the  last  carrier 
which  receives  goods  ''as  in  good  order"  shall  be  responsible  to  the 
consignee  for  any  damage  to  them,  such  carrier  cannot  show  that  the 
goods  were  not  received  in  good  order  by  giving  a  receipt  which  is 
wholly  silent  on  the  question:  Georgia  B.  B.  etc.  Co.  v.  Forrester,  96 
Qa.  428,  23  8.  E.  416. 


SCHEIFERT  v.  BEIEGEIi. 
[90  Minn.  125,  96  N.  W.  44.] 

BOUNDABIES  Where  Water  of  Lake  Becedes.— When  an  ir- 
regularly shaped,  non-navigable  lake  without  outlet  or  inlet  drys  up, 
it  is  not  proper  to  divide  the  bed  among  riparian  owners  by  estab- 
lishing central  points  and  lines,  and  extending  the  side  lines  of  ripar- 
ian tracts  from  where  they  cross  the  meander  line  to  such  points  and 
lines,     (pp.  402,  406.) 

BOUNDABIES  Where  Water  of  Lake  Becedes.— When  the 
waters  of  a  non-navigable  lake  recede  and  disappear,  each  riparian 
proprietor  owns  that  part  of  the  lake  bed  included  in  the  triangle 
made  by  projecting  lines  from  the  points  where  the  side  division 
lin«s  respectively  cross  the  marginal  line  to  the  center  of  the  lake; 
but  if  the  lake  is  of  irregular  shape  and  without  outlet  or  inlet,  the 
inequalities  occasioned  by  the  broken  shore  line  should  be  equitably 
adjusted  between  the  contiguous  owners  by  disregarding  the  irregu- 
larities, or  by  treating  the  lake  as  composed  of  separate  bodies  of 
ifater*     (pp.  406,  407.) 
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Action  to  determine  boundaries  between  riparian  owners,  the 
lake  in  front  of  whose  property  had  gone  dry.  The  following 
are  the  plats  referred  to  in  the  opinion: 
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OeoTge  A.  McKenzie,  W.  H.  Leeman^  John  Lind  and  A« 
Udand,  for  the  appellants. 

Albert  L.  Yonng,  for  the  respondent. 

**^  LEWIS,  J.  Swan  Lake,  in  Sibley  county,  meandered  and 
non-navigable^  originally  contained  several  hundred  acres^  oc* 
cnpying  portions  of  sections  17^  18^  19  and  20,  township  112, 
range  31.  For  a  great  many  years  it  has  been  gradually  dry- 
ing up,  and  at  the  time  of  the  commencement  of  this  action  was 
practically  dry  land,  and  the  various  shore  owners  commenced 
this  proceeding  for  the  purpose  of  partitioning  the  bed  of 
**^  the  lake.  The  trial  court  divided  the  land  in  accordance 
with  the  plat,  Figure  1,  and  for  the  purpose  of  division  estab- 
lished three  central  points,  0,  D,  and  E,  connecting  them  by 
center  lines,  marked  upon  the  plat,  1  C.  L.^  2  0.  L.,  and  3  C.  L. 

Am.  St.  lUp.  YoL  101—26 
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Having  established  these  center  points  and  center  lines,  the 
court  divided  the  land  among  the  several  owners  by  extending^ 
the  side  lines  of  the  several  tracts  from  the  point  where  they 
crossed  the  meander  line  to  points  C,  D,  and  E,  and  to  points 
on  the  center  lines  as  indicated  by  the  plat.     Certain  of  the 
property  owners  complain  of  the  result  npon  the  ground  that 
the  division  is  unequal.     Some  of  them  contend  for  the  rule 
that  the  dividing  lines  should  radiate  to  the  center  of  the  lake  ; 
others  insist  that  it  is  not  practicable  to  establish  a  center  for 
division  in  a  lake  of  this  character,  but  that  it  was  proper  to 
adopt  center  lines.    The  latter,  however,  are  not  satisfied  with 
the  center  lines  established  by  the  trial  court,  but  suggest  cer- 
tain modifications,  and  propose  that,  with  proper  center  lines 
established,  the  side  division  lines  of  the  several  fractions  be 
extended  at  right  angles  to  the  center  lines. 

The  question  presented,  then,  is.  What  is  the  proper  method 
of  dividing  the  bed  of  the  lake  under  such  circiunstances? 

In  Lamprey  v.  State,  52  Minn.  181,  38  Am.  St.  Eep.  541^ 
53  N.  W.  1139,  18  L.  K.  A.  670,  it  was  stated  that  shore  owners 
take  to  the  center  of  the  lake,  but  in  that  case  there  was  under 
consideration*  merely  the  question  whether  the  shore  owner  was 
entitled  to  that  portion  of  the  land  exposed  between  the  meander 
line  and  the  water,  which  had  perceptibly  receded,  as  against 
a  patentee  of  the  land  from  the  United  States  government,  and 
the  question  as  to  what  should  constitute  the  center  of  the  lake, 
and  when  that  method  should  be  varied  or  strictly  applied,  was 
not  before  the  court. 

In  Shell  v.  Matteson,  81  Minn.  38,  83  N.  W.  491,  the  only 
question  involved  was  the  constitutionality  of  Laws  of  1897, 
page  478  (chapter  257),  and  that  act  was  held  unconstitutional 
upon  the  ground  that  the  riparian  owners  held  title  to  tlie 
center  of  the  lake. 

In  Hanson  v.  Kice,  88  Minn.  273,  92  N.  W.  982,  the  inquiry 
was  whether  or  not  one  of  the  owners  should  be  restricted  to 
the  full  government  subdivision  in  which  the  fraction  of  his 
land  was  located,  and  be  cut  off  from  the  lake  by  extending 
the  land  of  an  adjoining  shore  owner.  In  the  discussion  of 
that  question,  in  which  the  court  declined  to  follow  the  Wis- 
consin rule,  it  was  said  that  each  owner  was  entitled  **•  to  the 
land  between  the  shore  and  the  center  of  the  lake.  But  in  that 
case  the  meander  line  as  drawn  by  the  government  survey  was 
incorrect,  and  the  dispute  was  in  dividing  up  the  land  between 
the  meander  line  and  the  lake  proper. 
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The  rule  has  long  been  established  that  riparian  owners  upon 
a  stream  take  to  the  center  of  the  current:  Schurmeier  v.  St. 
Paul  etc.  E.  B.  Co.,  10  Minn.  69  (82),  88  Am.  Dec.  69;  Olson 
V.  Thomdike,  76  Minn.  399,  71  K  W.  399.  But  we  have  no 
knowledge  of  any  attempt  to  apply  this  rule  to  lakes,  where 
there  is  no  inlet  or  outlet  It  would  seem  reasonable  that  where 
a  lake  is  long,  and  comparatively  narrow,  it  may  be  treated 
as  a  river,  and  a  center  line  established  from  one  end  of  the 
lake  to  the  other,  which  should  be  considered  the  thread  of  the 
stream.  Such  rule  could  also,  for  the  same  reason,  be  adopted 
in  case  of  irregularly  shaped  lakes,  where  there  had  been  an 
inlet  and  outlet,  and  through  which  there  might  have  been 
either  a  real  or  theoretical  current,  which  would  be  deemed 
to  be  the  center  line.  In  such  cases  the  various  owners  may  be 
said  to  have  purchased  their  property  with  a  view  to  the  original 
situation. 

In  the  case  before  us  the  evidence  does  not  disclose  whether 
originally,  or  in  times  of  high  water,  there  was  an  inlet  and  an 
outlet  to  the  lake,  nor  does  it  appear  whether  there  is  a  gradual 
slope  toward  the  center  on  all  sides  of  the  lake.  The  theory 
upon  which  the  court  proceeded  was  that  the  method  adopted 
accomplished  a  more  equable  division  among  the  various  owners 
than  any  other  system,  but  the  manner  in  which  the  waters 
receded  from  time  to  time  was  not  taken  into  account.  Because 
of  the  irregular  shape  of  the  lake,  a  division  made  by  running 
the  side  lines  of  the  various  fractions  to  the  center  would  be 
unequal,  and  unjust  to  the  owners  of  those  fractions  peculiarly 
situated,  and  apparently  for  this  reason  the  central  point  princi- 
ple of  division  was  rejected.  It  is  apparent  that  in  the  method 
adopted  there  was  an  attempt  to  combine  two  systems — one 
mnning  the  side  lines  to  the  center  points  of  the  lake,  and  the 
other  to  run  them  to  center  lines,  which,  theoretically,  were 
the  thread  or  middle  of  the  stream. 

The  application  of  the  center  line  principle  to  this  lake 
presents  very  serious  diflBculties.  In  the  first  place,  we  discover 
no  rule  according  to  which  the  center  lines  were  established, 
except  that  they  were  nm  from  **®  the  three  principal  points, 
F,  D,  and  E,  figure  1,  to  the  center  point  C,  as  nearly  as  pos- 
sible equidistant  from  the  adjacent  shore.  The  question  arises 
at  once,  what  better  reason  is  there  for  running  a  center  line 
from  F,  in  the  manner  indicated,  than  from  the  bay  in  lot  11, 
section  18,  or  from  the  bay  in  lots  8  and  9,  section  18  ?  And, 
if  the  center  line  may  properly  begin  at  the  shore  line  F,  why 
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should  not  the  center  line  D  be  extended  to  the  shore  at  the 
west  line  of  lot  4^  section  20^  and  why  should  not  the  center 
line  terminating  at  E  be  extended  to  the  shore  between  lota 
3  and  4^  or  between  2  and  3?  It  is  evident  that  these  lines 
were  drawn  and  center  points  located  without  reference  to  any 
natural  condition  of  the  original  lake,  either  in  respect  to  depth 
or  natural  current,  and^  so  far  as  we  are  able  to  see,  resulted 
in  arbitrary  division  without  regard  to  the  legal  rights  of  the 
owners. 

There  is  no  doubt  that  the  division  must  be  made  accord- 
ing to  the  principle  applicable  to  accretions  or  relictions,  as 
noticed  in  Hanson  v.  Rice,  88  Minn.  273,  92  N.  W.  982.  As 
before  stated,  where  the  shores  of  a  lake  are  comparatively 
even,  and  the  lake  is  either  round  or  long,  few  difficulties  arise 
in  applying  one  of  the  principles  of  division  above  mentioned; 
but  where  the  shore  line  is  uneven,  and  the  body  of  water  of 
an  irregular  shape,  the  difficulty  comes  in  avoiding  a  conflict 
of  different  interests. 

In  the  New  England  states  many  questions  have  arisen  in 
reference  to  the  division  of  lands  which  have  accumulated  along 
the  seashore  between  low  and  high  water  mark,'  and  the  courts 
have  aimed  to  establish  a  principle  which  would  result  in  giv- 
ing the  riparian  owners  an  equal  division  in  the  accumulated 
soil.  For  instance,  in  Gray  v.  Deluce,  5  Cush.  9,  in  dividing 
the  flats  which  had  accumulated  in  a  cove  between  high  and  low 
water,  a  base  line  was  run  across  the  mouth  of  the  cove,  and 
parallel  lines  were  drawn  at  right  angles  with  the  base  lines 
from  the  ends  of  the  division  lines  of  the  channel  to  low-water 
mark.  In  that  case  the  flat  to  be  divided  was  of  the  same  width 
as  the  channel,  and  the  result  was  that  each  proprietor  was 
given  an  equal  division,  and  the  division  lines  could  therefore 
be  extended  without  variation.  But  in  the  case  of  Bust  v. 
Boston  Mill  Corp.,  6  Pick.  158,  the  cove  was  circular,  and  the 
distance  across  its  mouth  shorter  than  the  shore  line  of  the 
upland,  and  the  division  was  made  by  causing  the  side  lines 
to  converge  upon  the  base  line  at  the  mouth  of  the  cove  so  as 
to  divide  the  accumulation  proportionately.  Again,  in  the  case 
of  Emerson  v.  Taylor,  ***  9  Greenl.  (Me.)  42,  23  Am.  Dec. 
631,  there  was  a  conflict  of  interests,  and  the  base  line  was 
drawn  between  the  two  points  where  the  side  lines  of  division 
crossed  the  high-water  mark,  and  from  such  base  line,  at  right 
angles  to  it,  lines  were  extended  to  low-water  mark,  and,  the 
shore  being  on  a  curve,  the  various  extensions  thus  made  left 
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a  surplus  or  loss^  which  was  divided  eyehly  between  the  adjoin- 
iBg  jurcels.  A  review  of  many  of  the  New  England  cases 
upon  this  subject  will  be  found  in  a  note  to  Northern  Pine 
Land  Co.  y.  Bigelow  Co.,  21  L.  B.  A.  776.  In  all  of  them 
the  courts  were  dealing  with  the  space  left  bare  by  the  receding 
waters,  or  with  land  which  had  accumulated,  the  main  body 
of  water  being  still  in  existence. 

The  principle  running  through  the  decisions  is  that  the 
riparian  owner  actually  owns  that  part  of  the  accretion  which 
lies  between  the  points  where  the  division  lines  cross  the  margin 
in  a  straight  direction  to  the  center  of  the  channel,  and,  if  there 
is  no  channel,  then  converging  to  a  common  center.  Cases 
have  arisen  where,  from  the  very  nature  of  the  situation,  these 
general  rules  could  not  be  strictly  applied.  As  stated  in  Walker 
V.  Boston,  3  Cush,  1,  22 :  "Many  coves,  inlets,  and  estuaries 
of  rivers  are  so  irregular  and  various  in  outline,  and  so  traversed 
by  crooked  and  meandering  creeks  and  channels,  from  which 
the  sea  does  not  ebb,  that  it  is  utterly  impossible  to  apply  to 
them  any  of  the  rules  which  have  been  applied  to  other  cases.'* 

The  diflSculty  to  be  anticipated  in  dividing  up  the  bed  of  a 
lake  where  there  is  no  center  line  is  stated  by  Justice  Camp- 
bell in  Lincoln  v.  Davis,  53  Mich.  376,  390,  51  Am.  Rep.  116,. 
19  N.  W.  103:  'Tin  carrying  out  lines  of  ownership  in  narrow^ 
streams,  it  is  easy  to  find  the  general  course  of  the  stream,, 
and  to  draw  lines  perpendicular  to  that  course  from  the  term- 
inal shore  lines.  But  on  lakes  all  lines  from-  the  shore  tend 
to  converge  in  some  central  part  of  the  lake,  and,  while  irregu- 
larity of  shape  prevents  drawing  them  to  a  common  center,  they 
must  all,  if  protract^,  cross  each  other  in  a  perplexing  way. 
The  rule  adopted  in  such  waters,  where  the  whole  surface  could 
be  appropriated,  has  always  been  to  divide  the  water  area  in 
proportion  to  the  shore  frontage,  and  never  to  attempt  any  di- 
vision by  lines  run  from  the  shore,  except  over  such  parts  of 
the  lake  as  are  substantially  adjacent  to  the  shore.  In  some 
cases,  by  a  fair  partition,  a  shore  owner  would,  by  his  extent 
of  shore  *^  line,  obtain  a  share  beyond  the  center.  But  it 
seems  impossible,  if  the  whole  water  is  to  be  regarded  as  divided 
lip,  to  reach  a  division  without  some  proceeding  in  the  nature 
of  a  partition,  which  will  fix  the  various  possessions.*' 

And  again,  in  the  case  of  Jones  v.  Lee,  77  Mich.  35,  40,  43 
N.  W.  855,  the  same  learned  justice,  in  discussing  the  general 
question,  states:  "It  appears  clearly  enough,  in  the  present 
case  that,  while  there  is  a  considerable  frontage  facing  north- 
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west  or  southeast,  the  lake  being  longest  in  that  direction,  iliere 
must  also  be  large  end  frontages  which  look  up  or  down  the  lake 
perpendicularly,  or  nearly  so,  to  any  line  across  from  bank  to 
bank,  at  most  places  along  the  shores.  If  this  body  of  water 
were  not  navigable,  and  if  all  its  waters  could  in  any  way  be  . 
apportioned  among  the  riparian  proprietors  for  any  lawful  pur- 
pose, it  is  evident  that  it  could  not  be  done  by  reference  to  any 
filum  aquae,  or  middle  thread,  but  must  be  done  by  some  rule  of 
proportion,  which  probably  could  only  be  got  at  by  some  parti- 
tion proceeding,  inasmuch  as  such  waters  are  common  for  all 
ordinary  uses/* 

And  in  Hardin  v.  Jordan,  140  XJ.  S.  371,  402,  11  Sup.  Ct 
Sep.  808,  35  L.  ed.  428,  the  court  says :  "If  there  should  arise 
any  question  between  the  plaintiff  and  other  riparian  owners 
of  lands  situated  on  the  margin  of  the  lake  as  to  the  convergence 
of  the  side  lines  of  the  plaintiff's  land  in  the  lake,  it  can  be 
^disposed  of  by  the  parties  themselves  by  a  resort  to  equity,  or 
io  such  other  iform  of  procedure  as  may  be  proper/'  And  in 
-referring  to.  the  difficulties  of  applying  the  general  rules  of  di- 
-vision  it  was  said:  "Where  a  lake  is  very  long  in  comparison 
"with  its  width,  the  method  applied  to  rivers  and  streams  would 
probably  be  the  most  suitable  for  adjusting  riparian  rights  in 
the  lake  bottom  along  its  sides,  and  the  use  of  converging  lines 
would  only  be  required  at  its  two  ends/' 

To  return  to  a  consideration  of  the  lake  bed  in  question,  elim- 
inating the  center  line  theory  for  the  reason  already  stated,  we 
are  unable  to  apply  any  principle  of  ownership  to  tiie  disputed 
land  except  the  one  already  recognized  by  this  court  in  the  de- 
cisions above  noted;  i.  e.,  that  the  several  riparian  proprietors 
own  that  portion  of  the  increase  immediately  adjacent  to  and 
included  in  the  triangle  made  by  projecting  lines  from  the  points 
where  the  side  division  lines  respectively  cross  the  marginal  line 
to  the  center  of  the  lake.  Had  the  waters  only  ***  receded  a 
few  rods  from  the  marginal  line,  there  would  be  little  difficulty 
in  dividing  up  the  strip  of  land  thus  laid  bare;  but  in  propor- 
tion as  the  water  receded  toward  the  center  the  difficulties  would 
increase,  and,  now  that  the  water  has  entirely  disappeared,  we 
find  the  side  lines  converging  upon  one  another  to  such  an  ex- 
tent that  the  rule  cannot  be  strictly  applied. 

Whatever  inequalities  or  injustice  may  arise  from  these  con- 
flicting interests  caused  by  the  irregularity  of  the  shore  must 
be  solved  upon  some  equitable  basis  which  will,  as  nearly  as 
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possible,  give  to  each  proprietor  that  portion  of  the  increase 
-which  belongs  to  him.  In  the  first  place^  what  is  the  center  of 
the  lake  bed?  Is  it  the  center  of  the  figure  (lake  bed)^  or  is  it 
the  deepest  portion  to  which  point  the  waters  gradually  re- 
ceded and  at  last  disappeared?  The  latter  might  coincide  with 
the  former,  but,  where  the  two  do  not  coincide,  which  should 
control?  If  the  waters  had  receded,  leaving  some  of  these 
fimall  bodies  of  water  at  different  points  in  the  original  lake, 
division  might  be  made  upon  the  theory  that  they  constitute  in- 
dependent lakes,  to  be  treated  as  central  points.  But,  as  a  gen- 
eral rule,  such  conditions  do  not  exist,  and  the  center  of  the 
figure  must  be  accepted  as  the  common  center. 

An  examination  of  the  plat  Figure  2,  where  a  central  point, 
O,  is  assumed,  discloses  that,  if  a  division  be  made  accordLig  to 
this  principle,  lot  1,  section  20,  will  have  an  advantage  over  lot 
2,  which  lies  immediately  south,  on  account  of  the  peculiar  for- 
mation of  the  point  or  projection  of  land  which  extends  into  the 
lake.  The  same  thing  occurs  in  lot  4,  section  17,  and  lot  10, 
section  18,  the  latter  having  the  advantage,  and  a  difficulty  arises 
as  between  lots  10  and  11,  section  19.  The  chief  difficulty,  how- 
ever, is  in  reference  to  lots  1,  12,  and  14,  at  the  western  end  of 
the -lake. 

Commencing  with  lots  1  and  2,  in  section  20,  lot  1  should  not 
be  permitted  to  have  the  advantage  given  it  by  the  projection 
into  the  lake  at  the  intersecting  line  between  1  and  2.  The  in- 
equality occasioned  by  this  irregularity  in  the  shore  ought  to  be 
divided  between  the  parties  immediately  affected.  It  is  a  fair 
adjustment  as  between  the  two  lots  that  such  projection  be  ig- 
nored, and  the  division  line  running  to  the  center  point  start, 
not  at  the  marginal  line,  but  at  the  point  where  the  division  line 
of  lots  1  and  2  crosses  a  line  drawn  from  the  point  where  the 
northerly  side  line  of  lot  1  crosses  the  marginal  line  to  the  point 
*^*  where  the  south  line  of  lot  2  crosses  the  marginal  line  as 
indicated  on  Figure  2.  This  would  result  in  giving  to  lot  2 
a  slight  portion  of  the  increase  directly  in  front  of  the  south- 
west comer  of  lot  1.  The  same  principle  applied  to  lot  4,  sec- 
tion 17,  and  lot  10,  section  18,  makes  an  equable  division,  as 
indicated  on  the  plat.  In  respect  to  lots  10  and  11,  section  19, 
the  inequality  may  be  adjusted  as  indicated  on  the  plat.  This 
arrangement  gives  lot  10  all  it  is  entitled  to,  and  gives  lot  11  no 
credit  for  the  small  bay  of  the  lake  where  the  dividing  line  be- 
tween the  lota  crosses  the  marginal  line. 
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Lot  12^  section  18,  bordering  on  the  southwest  comer  of  the 
lake^  had  a  considerable  water  frontage^  but^  on  account  of  the 
peculiar  shape  of  the  point  of  land  at  the  southerly  part  of  lot 
11^  the  division  line  between  lots  11  and  12  crosses  the  marginal 
line  at  a  point  too  far  south  to  leave  any  considerable  portion 
of  the  lake  bed  adjacent  to  lot  12^  and  the  interests  of  lots  1, 
11,  12,  and  14,  conflict  in  any  attempt  to  divide  up  the  bed  im- 
mediately in  front  of  those  lots.  There  are  two  ways  of  adjust- 
ing this  inequality :  1.  By  disregarding  the  point  of  land  at  the 
southerly  end  of  lot  11,  and  dividing  the  space  on  the  principle 
applied  to  lots  1  and  2,  section  20 ;  and  2.  Treat  the  bay  border- 
ing on  lots  1,  14,  and  12,  west  of  the  dotted  line  A,  B,  as  an  in- 
dependent lake.  The  latter  method  might  very  properly  be  ap- 
plied if,  as  the  waters  receded,  some  portion  were  cut  oflf  from 
the  main  part  of  the  lake  by  a  ridge  across  the  neck  of  the  bay, 
or  if  there  were  a  deep  central  point  where  the  water  remained 
last.  The  evidence  is  silent  on  the  subject,  and  we  can  only 
assume  that  such  condition  did  not  exist,  and  that  the  lake  bed 
slopes  gradually  from  west  to  east.  However,  even  if  such  were 
the  case,  this  bay  may  be  treated  by  analogy  as  a  separate  lake, 
and  by  so  doing  the  interests  wotild  appear  as  indicated  in  the 
plat  Figure  2,  assuming  D  to  be  the  center  point.  This  arrange- 
ment leaves  the  irregular  tract  A,  B,  D,  C,  less  the  portion  of 
lot  11  within  its  borders,  the  property  of  the  owners  of  lots  1, 
14,  and  12,  which  should  be  apportioned  between  them  by  the 
court  in  accordance  with  the  acreage  acquired  by  each  in  the 
bay  west  of  the  dotted  line  A,  B. 

We  are  aware  that  in  applying  this  method  of  dividing  the 
lake  bed  it  will  be  a  matter  of  some  difficulty  to  find  the  exact 
center  points.  They  may  be  located  by  the  interested  parties 
by  common  consent  ^^^  and,  if  they  cannot  agree,  a  compe- 
tent surveyor  can  ascertain  them  by  actual  tests,  or  by  the  ap- 
plication of  a  mathematical  rule  which  is  used  for  the  purpose. 
It  is  also  apparent  that  some  of  the  divisions  of  land  ijius  allot- 
ted would  be  of  no  practical  value  on  account  of  their  peculiar 
shape.  No  doubt  the  small  tracts  would  be  purchased  by  the 
larger  holders,  or  be  otherwise  adjusted  to  mi^e  the  land  prac- 
tically useful. 

The  method  of  adjustment  here  suggested  may  not  be  suitable 
for  the  division  of  all  irregular  lakebeds,  but  we  have  aimed  to 
outline  a  plan  which  will  give  the  riparian  owners  as  near  as 
possible  what  is  theirs  by  law.  Let  it  be  understood  that  the 
effect  of  this  decision  is  not  to  direct  a  division  of  the  lake  in 


Digitized  by  VjOOQ IC 


^pieetion  according  to  figure  2.  We  have  attempted  only  to  lay 
down  certain  principles  which  may  be  applied  in  case  the  facta 
«hall  prove  to  be  as  we  have  assumed  them  to  be.  Upon  a  new 
trial  evidence  should  be  taken  as  to  the  history  of  the  lake^  and 
ilie  division  worked  out  as  near  as  may  be  in  accordance  with 
the  principles  herein  defined. 
Order  reversed  and  new  trial  granted. 


AeeretUmi  and  AUuvion  ar»  diseussed  in  the  monograpliic  notes  to 
Hagan  v.  Campbell,  83  Am.  Dee.  276-281;  Ooulthard  v.  Stevens,  35 
Am.  St.  Rep.  307-313;  and  consult,  also,  the  ease-  of  Widdeeombe  v. 
Chiles,  173  Mo.  195,  73  S.  W.  444,  61  L.  B.  A.  309,  96  Am.  St.  Bep. 
507,  and  eases  cited  in  the  cross-reference  note  thereto.  As  to  the 
manner  of  fixing  boundary  lines  when  the  waters  of  a  lake  recede  or 
disappear,  see  Carr  v.  Moore,  119  Iowa,  152,  97  Am.  St.  Bep.  292, 
93  N.  W.  52;  Noyes  ▼.  Collins,  92  Iowa,  566,  54  Am.  St.  Bep.  571,  61 
N.  W.  250,  26  L.  B.  A.  609;  Fuller  v.  Shedd,  16X  111.  462,  52  Am. 
St.  Bep.  380,  44  N.  E.  286,  33  L.  B.  A.  146;  Hammond  v.  Shepard,  186 
BL  235,  78  Am.  St.  Bep.  27^  57  N.  E.  867. 


BOABDMAN  v.  HOWARD. 
[90  Minn.  273,  96  N.  W.  84.] 

XiAKDIdOBD  AND  TENANT— Betnming  Premises  in  Oood 
Ordif. — ^A  provision  in  a  lease  that  the  tenaxi^t  shall  return  the  prem- 
ises in  as  good  condition  as  when  received,  ''loss  by  lire,  ineyitable 
aeeideat,  or  ordinary  wear  excepted/'  obligates  the  tenant,  upon  the 
termination  of  the  lease  by  agreement  after  a  fire,  to  remove  the 
debris  and  rubbish  resulting  from  the  partial  burning  of  his  goods. 
(p.  411.) 

Stevens,  O'Brien  ft  Albrecht,  for  tiie  appellants. 
Henry  C.  James,  for  the  respondents. 

•^  LOVBLT,  J.  This  is  an  action  to  recover  unpaid  rent ; 
«ko,  for  expenses  of  the  landlord  incurred  in  removing  property 
damaged  by  fire  and  left  on  the  premises  by  the  tenant  after 
surrendering  the  same.  The  cause  was  tried  to  the  court,  who 
made  findings  of  fact,  and  held  as  a  conclusion  of  law  that  plain- 
tiffs were  entitled  to  recover  a  portion  of  one  month^s  rent;  also, 
a  specific  sum  for  expenses  incurred  by  the  landlord  in  taking 
•way  injured  goods  of  defendants  after  they  had  quit.  This 
appeal  is  from  an  order  denying  a  new  trial. 

The  following  facts  are  embraced  in  the  findings  of  the  court 
and  are  supported  by  the  evidence:  Plaintiffs  leased  a  building 
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in  the  ^*  city  of  St.  Paul  to  defendants  for  three  years  from 
January  1,  1901,  at  a  stipulated  monthly  rental.  The  tenants 
took  possession,  and  occupied  it  for  the  storage  and  sale  of  house- 
hold furniture.  On  November  19th  following,  the  premises  be- 
came untenantable  by  reason  of  a  fire  occurring  without  fault 
of  either  party.  On  the  succeeding  December  1st,  plaintiffs 
entered  without  opposition  by  defendants,  and  engaged  in  re- 
pairs to  make  the  place  serviceable  for  reoccupation.  During 
the  month,  defendants  were  permitted  to  take  out  their  damaged 
property,  and  continued  to  do  so  until  the  first  of  the  next  Janu- 
ary, when  they  informed  plaintiflEs  that  they  had  entirely  re- 
moved therefrom  and  surrendered  the  premises.  After  the 
building  was  given  up  by  the  tenants,  there  still  remained  therein 
a  large  quantity  of  injured  furniture  and  rubbish  of  no  value, 
but  distinguishable  as  having  been  a  part  of  defendants*  stock. 
This  worthless  material  was  removed  by  the  plaintiffs  at  their 
own  expense,  to  facilitate  repairs  and  their  future  use  of  the 
premises.  The  court  found  the  reasonable  amount  of  this  ex- 
pense, and  that  defendants  were  liable  therefor. 

By  the  terms  of  the  written  lease  it  was  provided  that  upon 
its  expiration,  or  when  terminated  by  forfeiture  or  otherwise, 
the  tenants  would  yield  up  the  premises  in  as  good  condition 
as  when  the  same  were  entered,  *1oss  by  fire,  inevitable  accident, 
or  ordinary  wear  excepted.*'  There  are  other  provisions  in  the 
lease  relative  to  the  surrender  of  the  premises  upon  notice,  as 
well  as  for  the  removal  of  offal  and  garbage,  which  were  dis- 
cussed on  the  argument;  but  under  the  view  we  have  adopted 
these  portions  of  the  rental  contract  do  not  affect  the  result,  and 
need  not  be  considered. 

There  is  no  controversy  over  the  amount  found  to  be  due  as 
unpaid  rent  for  a  part  of  the  month  of  November,  but  it  is  in- 
sisted that,  after  defendants  had  removed  the  portion  of  their 
stock  which  they  took  away  in  December,  they  might  without 
breach  of  duty  allow  a  considerable  portion  to  remain  upon  the 
surrender  of  the  building.  A  reasonable  construction  of  th)e 
facts  found  by  the  trial  court  authorizes  the  view  that  the  rela- 
tions between  the  landlord  and  tenants  were  actually  terminated 
by  agreement  on  December  1st,  when  the  landlord,  desiring  to 
take  possession  of  his  property  to  make  repairs,  entered  on  that 
day,  and  that  the  tenants  were  licensed  by  the  landlord  there- 
after to  be  there  for  the  purpose  of  taking  away  their  property, 
and  ^'^  continued  to  do  so  until  it  became  apparent  that  the 
debris  and  rubbish  resulting  from  the  partial  destruction  of  the 
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injured  furniture  which  had  been  their  property  was  valueless, 
when  they  ceased  to  remove  it,  but  left  it  in  the  building,  thus 
imposing  upon  the  landlord  this  burden. 

We  have  no  doubt  that  the  provision  in  the  lease  for  the  sur- 
render of  the  premises  by  the  tenants  in  as  good  condition  as 
when  received  applies  to  the  building  itself.  The  exception  re- 
lating to  injury  of  the  building  by  fire,  while  it  would  excuse 
the  tenants  from  repairing  or  rebuilding,  would  not  justify  them 
in  imposing  burdens  upon  the  landlord  arising  strictly  from  the 
tenants^  occupancy  and  use  of  the  premises;  hence  the  injury 
by  fire  to  the  goods  of  defendants  was  a  misfortune  they  had  to 
assume  themselves.  A  part  of  this  was  the  injury  to  the  furni- 
ture still  belonging  to  them,  and  which,  under  the  terms  of  the 
lease  as  well  as  upon  reasonable  considerations  of  justice,  it  was 
their  duty,  rather  than  the  landlord's,  to  remove.  It  would  fol- 
low that  the  tenants,  under  the  privilege  to  take  away  their 
goods,  could  not  enjoy  it  so  far  as  beneficial,  and  leave  a  part 
of  their  damaged  property  in  the  building  to  encumber  plain- 
tiffs* possession,  and  the  expenses  incurred  by  the  landlord  in 
removing  the  rubbish  which  defendants  left  and  declined  to 
take  away  was  a  legal  obligation  against  them. 

Order  affirmed. 


If  a  Lease  Provides  for  a  Return  of  the  premises  ''in  as  good  con- 
dition as  it  now  is,  usual  wear  excepted,"  the  tenant  is  not  answer- 
able if  the  property  is  destroyed,  without  fault  on  hia  part,  during 
the  term:  Seevers  v.  Gabel,  94  Iowa,  75,  58  Am.  St.  Bep.  381,  62  N. 
W.  669,  27  L.  B.  A«  733. 


KIBKEBY  V.  EBICKSON. 

[90  Minn.  299,  96  N.  W.  705.] 

STATUTE  OF  FRAUDS.-^  Sale  of  Wild  Grass  growing  upon 
the  Tender's  land  is  within  the  statute  of  frauds,  and  a  written  con- 
tract cannot  be  dispensed  with.     (p.  413.) 

Olof  Ojerset)  for  the  appellant. 

C.  A.  FosneS;  for  the  respondent 

*••  COLLINS,  J.  From  the  findings  of  fact>  which  stand 
unchallenged  in  this  court,  it  appears  that  the  plaintiff,  owner 
of  a  certain  quarter  section  of  land,  entered  into  an  oral  contract 
irith  the  defendant  for  the  sale  of  wild  grass  then  growing 
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thereon,  the  agreed  price  being  Beventy-five  dollars,  no  part  of 
which  has  been  paid.  Afterward  the  defendant  entered  upon 
the  land,  and  cut  one  swath  of  this  grass,  about  fiye  feet  wide 
and  for^  rods  long.  The  defendant  did  not  remove  the  cut 
grass,  nor  did  he  again  enter  upon  the  premises.  No  part  of 
the  remainder  was  cut  by  either  plaintiff  or  defendant.  The 
court  below  held  that  plaintiff  could  not  recover  the  amount 
agreed  upon,  and  its  judgment  will  have  to  be  affirmed. 

The  grass  which  was  the  subject  of  the  oral  contract  was  a 
part  of  the  plaintiff's  real  estate,  and  the  agreement  was  void, 
because  it  attempted  to  create  an  estate  in  land,  and  was  not  in 
writing,  as  required  by  General  Statutes  of  1894,  section  4215. 
There  has  been  a  great  deal  of  discussion  *®®  upon  this  sub- 
ject, and  the  courts  of  last  resort  are  greatly  at  variance,  not 
only  as  to  the  rule  to  be  applied,  but  also  as  to  the  reason  for 
holding  one  way  or  the  other.  But  in  this  particular  case  w€ 
simply  have  to  ascertain  whether  the  alleged  contract  of  pur- 
chase involved,  either  by  express  stipulation  or  by  fair  implica- 
tion from  the  circumstances,  an  agreement  that  the  vendee 
should  have  the  right  to  enter  upon  or  occupy  the  vendor's  land 
during  a  definite  or  indefinite  time  after  the  bargain.  Where 
such  an  agreement  is  a  part  of  the  transaction  it  seems  clear  that 
an  interest  in  land  is  contracted  for  and  agreed  to  be  given. 
Such  an  agreement  comes  within  the  statute  of  frauds,  and  a 
written  contract  cannot  be  dispensed  with :  Brown's  Statute  of 
Frauds,  sec  257a;  2  Taylor  on  Evidence,  sec.  952.  See,  also, 
1  Benjamin  on  Sales,  sec.  121;  1  Mechem  on  Sales,  sec.  341, 

At  common  law,  grasses  growing  from  perennial  roots  are 
regarded  as  fructus  naturales,  and,  while  unsevered  from  the 
soil,  are  considered  as  pertaining  to  the  realty:  Sparrow  ▼. 
Pond,  49  Minn.  412,  32  Am.  St.  Rep.  671,  52  N.  W.  36,  16  L. 
R  A.  103.  We  have  no  statute  changing  this  rule,  except  Gen- 
eral Statutes,  section  5464,  which  has  no  relevancy  here.  In 
Erickson  v.  Paterson,  47  Minn.  525,  50  N.  W.  699,  it  was  held 
that  growing  crops,  fructus  industriales,  pass  with  the  land  upon 
the  conveyance  thereof  without  express  mention,  unless  prop- 
erly reserved:  See,  also,  Kammrath  v.  Kidd,  89  Minn.  380,  99 
Am.  St.  Eep.  603,  95  N.  W.  213.  This  is  because  for  the  pur- 
poses  of  sale  they  are  regarded  as  part  of  the  real  estate. 

In  this  particular  case  the  right  of  the  defendant  to  enter 
upon  plaintiff's  premises  for  the  purpose  of  cutting  and  remov- 
ing the  grass  was  implied  from  the  fact  of  the  sale.  This  gave 
the  former  exclusive  possession  of  the  land  upon  which  the  grass 
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grew  for  the  purpose  of  cutting  and  removing  it;  a  limited  pos- 
session to  be  sure^  but  sufficient  for  him^  in  case  the  contract 
had  been  valid^  to  maintain  an  action  against  any  person  enter- 
ing upon  the  land  and  interfering  with  his  right  to  cut  and  re- 
move the  grass :  Crosby  v.  Wadsworth,  6  East,  602. .  Such  a  case 
must  be  distinguished  from  one  where  the  vendor  of  the  prop- 
erty sold  is  to  sever  it  from  the  soil  himself.  Verbal  sales  of 
that  character  have  frequently  been  upheld  as  not  within  the 
'statute.  It  is  clear  that  this  agreement,  as  found  by  the  court, 
was  for  the  sale  of  an  interest  in  land^  and  came  within  the  pro- 
hibition of  the  statute. 

*^*  But,  even  if  it  could  be  held  that  the  contract  was  for  the 
sale  of  personal  property,  the  price  agreed  upon  exceeded  fifty 
dollars.  There  being  no  written  note  or  memorandum  of  the 
contract,  no  acceptance  of  the  goods,  and  no  payment  of  any 
part  of  the  purchase  money,  it  came  within  the  provisions  of 
€reneral  Statutes  of  1894,  section  4210,  and  was  void. 

The  plaintiff's  counsel  suggests  that  when  the  defendant  en- 
tered upon  the  land  and  cut  a  small  part  of  the  grass  there  was 
a  sufficient  compliance  with  the  statute.  But  by  this  act  alone 
he  did  not  accept  or  receive  any  part  of  the  property  attempted 
to  be  sold. 

Judgment  affirmed. 


The  Principal  Case  is  cited  in  Kileen  r.  Kennedy,  90  Minn.  414,  97 
N.  W.  126,  where  it  is  held  that  a  contract  for  the  purchase  of  stand- 
ing timber  is  a  contract  for  an  interest  in  lands,  is  within  the  statute 
of  frauds,  and  must  be  in  writing.  For  other  authorities  on  the 
'question  of  whether  a  sale  of  timber  is  within  the  statute,  see  Sev- 
monr  ▼.  Cushway,  100  Wis.  580,  69  Am.  St.  Rep.  957,  76  N.  W.  769; 
Smerson  ▼.  Shores,  95  Me.  237,  85  Am.  St.  Bep.  404,  49  Atl.  1051. 
It  is  held  in  Smith  ▼.  Leighton,  88  Kan.  544,  5  Am.  St.  Bep.  778,  17 
Pac.  52,  that  an  agreement  in  writing  is  necessary  in  the  sale  of 
growing  grass.  See,  also,  Mighell  ▼.  Dougherty,  86  Iowa,  480,  41 
Am.  St.  Bep.  511,  68  N.  W.  402,  17  L.  B.  A.  755;  Aldrich  ▼.  Bank  of 
Ohiowa,  64  Neb.  276>  97  Am.  St.  Bep.  643,  89  N.  W.  772,  57  L.  B.  A. 
920;  Kamnmtli  t.  Kidd,  80  Minn.  880,  99  Anu  St.  Bep.  608,  95  K. 
W.  213. 
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SULLIVAN  T.  MINNEAPOLIS,  ST.  PAUL  AND  SAULT 
SAINTE  MARIE  RAILWAY  COMPANY. 

[90  Minn.  390,  97  N.  W.  114.] 

AAHiBOADS — ^DefectlTe  Station  Flatform. — A  woman  who 
goes  to  a  railway  station  in  the  evening  after  business  hours,  the 
depot  being  closed,  the  lights  extinguished,  and  the  agent  gone,  to 
find  her  husband,  who  has  gone  there  to  attend  to  some  shippings 
assumes  the  risk  of  the  platform  being  unsafe,     (p.  416.) 

Alfred  H.  Bright,  J.  H.  Wendell  and  C.  A.  Pidgeon,  for  the 
appellant 

F.  E.  Latham  and  James  C.  Tarbox,  for  the  respondent. 

*®<>  LEWIS,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  occasioned  by  stepping  into  a  hole  in  the 
depot  platform  of  appellant  ^®*  company.  At  the  close  of  the 
evidence  defendant  moved  for  a  verdict  upon  the  ground  that 
plaintiff  had  failed  to  prove  a  cause  of  action,  because  she  had 
no  right  to  be  upon  the  depot  platform  at  the  time,  and  be- 
cause it  conclusively  appeared  from  the  evidence  that  the  com- 
pany was  not  responsible  for  the  defect  in  the  platform.  The 
motion  was  granted,  and  plaintiff  moved  for  a  new  trial  upon 
the  ground  that  the  verdict  was  not  justified  by  the  evidence, 
and  that  the  court  erred  in  rejecting  certain  testimony  offered 
by  plaintiff  as  to  the  condition  of  the  plank  which  had  been 
broken  or  removed,  causing  a  hole.  From  an  order  granting 
a  new  trial,  appeal  was  taken. 

It  does  not  appear  upon  what  ground  the  court  granted  the 
motion,  but,  if  it  conclusively  appears  from  the  evidence  that 
plaintiff  cannot  recover  in  any  respect,  it  will  be  unnecessary  to 
consider  the  second  ground.  Plaintiff  was  a  married  woman, 
twenty-nine  years  of  age,  and  resided  in  the  village  of  Maple 
Lake,  with  her  husband,  who  was  in  the  butcher  business.  The 
depot  is  situated  about  a  block  from  the  butcher-shop,  and  at 
about  8:20  on  the  evening  of  October  8,  1901,  her  husband 
left  the  shop,  and  went  toward  the  depo^  for  the  purpose  of 
attending  to  the  shipping  of  a  carload  of  stock,  at  which  time 
the  station  was  open  and  lighted  and  the  lamp  on  the  station 
platform  was  burning.  The  regular  west-bound  passenger  train 
arrived  and  departed  some  time  between  8 :20  and  8 :28.  Plain- 
tiff's husband  reached  the  depot  within  ten  or  fifteen  minutes 
after  the  train  departed,  was  there  about  five  minutes  trans- 
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acting  business  with  the  agents  and  then  went  to  the  stock- 
jards  in  the  yidnity;  and  after  his  departure  the  agent  closed 
the  oflBce,  put  out  all  the  lights,  and  went  home.  Soon  after 
the  agent  went  away,  plaintiff  kft  the  butcher-shop  and  went 
to  the  depot  for  the  purpose  of  finding  her  husband  and  getting 
the  keys  from  him  that  she  might  lock  up  the  shop.  She 
was  accompanied  by  a  younger  sister,  who  testified  that  plain- 
tiff went  upon  the  platform  in  the  usual  way,  walked  along 
toward  the  door  of  the  depot  office,  and  stepped  into  the  hole, 
resulting  in  the  injuries  complained  of;  that  she  helped  her 
ou^  and  in  about,  ten  minutes  assisted  her  home.  Plaintiff 
testified  that  there  were  no  lights,  and  it  was  very  dark.  From 
these  undisputed  facts  it  is  clear  that,  although  the  plaintiff 
went  to  the  depot  expecting  to  find  her  husband  there,  she 
knew  the  train  had  come  and  *®^  gone,  and  as  she  approached 
the  depot  she  saw  that  the  lights  had  been  turned  out. 

In  the  case  of  EUugherz  v.  Chicago  etc.  Ry.  Co.,  90  Minn. 
17,  ante,  p.  384,  96  N.  W.  586,  it  was  held  that,  if  respondent 
went  upon  the  station  grounds  in  good  faith,  in  pursuance  of 
the  purpose  of  meeting  a  person  for  business  consultation,  who 
he  had  reason  to  believe  was  to  take  a  train,  the  company  owed 
him  the  duty  of  ordinary  care  in  conducting  the  unloading 
operations.  It  was  quite  clear  in  that  case  that,  if  respondent 
had  gone  to  the  depot  about  train  time  for  the  purpose  of  tak- 
ing the  train  or  accompanying  one  who  wae  to  take  it,  and  was 
injured,  he  would  not  be  a  trespasser,  and  would  be  entitled  to 
recover;  but  a  serious  question  was  raised  whether  liability 
arose  under  the  peculiar  circumstances  of  the  injury  and  the 
time  he  visited  the  station.  It  was  held  that  there  was  no  rea- 
sonable distinction  between  visiting  a  depot  for  the  purpose  of 
taking  a  train,  or  accompanying  a  person  boarding  a  train  and 
going  to  the  depot  to  have  a  business  conference  with  one  about 
to  depart  or  arrive.  It  was  also  considered  that  a  mistake  of 
an  hour  as  to  the  time  of  the  arrival  or  departure  of  the  train 
would  not,  of  itself,  relieve  the  railroad  company. 

But  there  is  a  clear  distinction  between  the  facts  in  that 
case  and  the  one  now  before  us.  There  the  accident  occurred 
in  the  daytime,  and  there  was  nothing  to  notify  the  visitor  that 
the  premises  were  intended  to  be  closed  to  the  public  at  that 
particular  time.  Here  it  was  past  business  hours,  the  lights 
were  turned  out,  and  the  premises  enveloped  in  darkness. 
There  was  no  act  on  the  part  of  the  company  to  lead  plaintiff 
to  believe  that  it  was  holding  its  place  of  business  open  to  the 


Digitized  by  VjOOQ IC 


pablic^  or  er^  to  suggest  that  her  husband  was  transacting 
business  in  the  depot  office,  except  the  fact  that  some  time  prior 
she  had  seen  him  go  in  that  direction.  On  the  contrary,  there 
was  everything  to  notify  her  that  the  place  was  closed.  In 
the  absence  of  some  invitation,  express  or  implied,  to  go  upcwL 
the  premises  at  that  time  of  night,  plaintiff  assumed  the  risk 
consequent  upon  her  movements.  There  is  nothing  to  suggeat 
that  tile  company  was  guilty  of  gross  negligence  in  the  care  of 
its  platform  and  in  permitting  the  hole  to  remain  unprotected. 

For  these  reasons  the  first  order  of  the  trial  court  was  rigfat^ 
and  the  order  granting  a  new  trial  was  error. 

Order  reversed. 


WhUe  a  Railway  Company  cannot  be  expected  to  be  continoonslj  oa 
its  gaard  as  against  loiterers  and  trespassen,  yet  it  shoald 
anticipate  that  its  station-house  and  depot  grounds  may  be  uaed 
as  a  place  of  meeting  by  people  for  various  lawful  pnrpoasa 
at  or  about  train  time:  Klughes  ▼•  Chicago  etc.  By.  Co.,  90  Minn.  17, 
ante,  p.  884,  95  N.  W.  686. 


PERRY  V.  TOZER. 
[90  Minn.  431,  97  N.  W.  137.1 

BMFIiOTMEKT  of  Infant  In  Violation   of   Law.— If  Injiirj 

results  to  an  infant  employd  in  a  sawmill  from  a  failure  properly 
to  guard  dangerous  machinery,  his  employer,  who  has  not  procured 
a  certificate  from  the  school  authorities  permitting  the  employment, 
as  required  by  statute,  is  prima  facie  liable  in  damages,     (p.  423.) 

DAMAGES  FOB  PESSOKAZ.  IN  JURY— When  not  BzcesalTa. 
A  verdict  of  seven  thousand  seven  hundred  and  fifty  dollars  for  in- 
juries received  by  a  boy  of  fourteen  years  requiring  the  amputati<m 
of  his  right  leg  below  the  knee  is  not  excessive,     (p.  484.) 

Barrows  &  Morrison,  for  the  appellant 
Arthnr  W.  Selover,  for  the  respondent. 

^*  LOVELY,  J.  Action  to  recover  for  personal  injuries 
sustained  by  a  boy  of  fourteen  years  while  employed  in  defend- 
ants sawmill  at  South  Stillwater.  ^^  There  was  a  verdict 
for  plaintiff.  This  appeal  is  from  an  order  denying  defendant's 
motion  for  judgment  notwithstanding  the  verdict  or  a  new 
trial  in  the  alternative. 

The  evidence  tended  to  show  that  plaintiff  had  worked  in 
defendant's  mill  tending  a  ''slab  conveyor''  twenty-four  daya 
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when  the  aocident  occurred.  The  puipoee  of  the  slab  oonyegror 
was  to  tranainit  boards  to  two  circular  saws,  where  tiiej  were 
to  be  cut,  and  from  tiience  carried  to  a  place  below,  where 
pieces  that  could  be  used  for  lumber  would  be  picked  out  by 
other  servants.  Part  of  the  working  machinery  connected  with 
the  slab  conveyor  consisted  of  two  metal  sprocket  wheels,  the 
upper  one  fastened  to  a  shaft  near  the  top  of  a  table  where 
the  saws  were  set,  adjoining  which  plaintiff  was  required  to 
stand,  the  surface  being  at  his  breast.  The  lower  sprocket 
wheel  was  adjusted  on  a  shaft  three  feet  below  the  upper  one. 
Both  wheels  were  kept  in  motion  by  chain  belting,  whereby  the 
attached  shafts  and  saws  thereon  were  propelled  with  great 
velocity.  It  was  the  plaintiffs  duty  to  stand  upon  a  platform 
adjacent  to  the  lower  wheel,  which  was  covered  to  some  ex- 
tent by  a  wooden  box.  He  was  required  to  oil  the  machinery, 
handle  the  levers  which  stopped  the  movement  of  the  sprocket 
chains  and  shafts,  and  keep  pieces  of  wood  from  accumulating 
in  front  of  the  saws  to  prevent  their  being  dogged.  The  neces- 
siify  for  removing  the  refuse  wood  from  the  front  of  the  saws, 
was  quite  frequent,  and  required  plaintiff  to  use  a  stick,  and 
to  r^di  forward  over  the  table  to  accomplish  this  purpose. 
When  Hie  accident  occurred  plaintiff  was  standing  with  his 
feet  near  the  guard  of  Hie  lower  sprocket  wheel.  In  attempting 
to* remove  pieces  of  refuse  wood  which  were  clogging  the  saws, 
he,  under  his  claim,  inadvertently  intruded  one  of  his  feet  into 
the  rapidly  moving  gearing  which  was  behind  the  outer  surface 
of  the  box  covering.  It  was  caught  and  pulled  into  the  machin- 
ery, inflicting  injuries  which  required  the  amputation  of  his 
right  leg  below  the  knee,  with  severe  consequent  pain  and  suf- 
fering. There  was  a  general  verdict  for  plaintiff.  Special 
questions  were  submitted  at  request  of  defendant;  with  answers 
favorable  to  plaintiff. 
The  alleged  negligence  for  which  plaintiff  seeks  recovery  is: 

1.  His  unlawful  employment  by  reason  of  his  immature  years; 

2.  The  neglect  of  defendant  properly  to  guard  the  lower  sprocket 
wheel  and  chain  where  his  foot  was  caught;  and  3.  The  failure 
by  his  employer  ^^  to  give  proper  warnings  and  instructions 
of  the  risks  incurred  in  the  service.  The  assignments  of  error 
question  the  sufficiency  of  the  evidence,  the  propriety  of  several 
instructions  given  at  the  trial,  as  well  as  the  refuisal  to  give 
others  in  bd&alf  of  defendant. 

From  an  examination  of  the  entire  evidence  we  are  satisfied 
that  it  reasonably  tends  to  show  ttiat  the  guards  in  front  of 
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the  gearing  where  plaintiff's  foot  was  caught^  which  to  outward 
appearances  protected  him,  would,  permit  lie  slipping  of  the 
operator's  foot  into  the  revolving  machinery  behind  the  wooden 
box  covering  it;  and  whether  the  defendant  was  negligent  in  this 
respect  was  for  the  jury.    Neither  is  it  conclusive  that  the  plain- 
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Section  10  provides  for  a  visitation  of  the  factory^  workshop, 
etc.,  by  the  superintendent  of  education  and  the  sdiool  board. 
Section  12  enacts  that:  ^'Every  owner,  superintendent,  agent  or 
overseer  of  any  factory,  workshop,*'  etc.,  *'who  employs  or  per- 
mits to  be  employed  therein  or  thereby  any  child  contrary  to 
the  provisions  of  this  act^  and  any  person  who  employs  a  child 
contrary  to  the  provisions  of  this  act  ...  •  shall  be  guilty  of  a 
misdemeanor^  and  upon  conviction  thereof  ....  shall  be  fined 
not  less  than  twenty  dollars  nor  more  than  fifty  dollars  for 
each  and  every  offense.  A  failure  to  produce  to  an  ofiBcer  or 
employ^  of  the  bureau  of  labor,  or  to  a  member  or  authorized 
agent  of  the  board  of  education  or  board  of  trustees  of  the  city 
or  school  district  in  which  the  said  child  is  employed,  on  de- 
mand, the  certificate  and  register  required  by  this  act,  shall  be 
prima  facie  evidence  of  the  illegal  employment  of  the  child 
whose  certificate  is  not  produced.*' 

This  law  was  amended  by  Laws  of  1897,  page  625  (chapter 
360),  which  provides  that:  'ITo  child  under  fourteen  years  of 
age  diall  be  employed  at  any  time  in  any  factory  or  workshop 
or  about  any  mine.  No  such  child  shall  be  employed  in  any 
mercantile  establishment  nor  in  the  service  of  any  telegraph, 
telephone  or  public  messenger  company,  except  during  the  vaca- 
tion of  the  public  schools  in  the  town  where  such  child  is  em- 
ployed. No  child  under  sixteen  years  of  age  shall  be  em- 
ployed at  any  occupation  dangerous  or  injurious  to  life,  limb> 
health  or  morals.'* 

^^'^  Section  5  of  the  previous  law  is  amended  so  that  it  reads 
as  follows:  ^^Whenever  it  appears  upon  due  examination  that 
the  labor  of  any  minor  who  would  be  debarred  from  employ- 
ment under  the  provisions  of  sections  2  and  4  of  this  act  [pro- 
hibiting the  employment  of  infants,  so  as  to  prevent  their  at- 
tendance upon  school]  is  necessary  for  the  support  of  the  fam- 
ily to  which  said  minor  belongs,  or  for  his  own  support,  the 
school  board  or  board  of  school  trustees  of  the  city,  village  or 
town  in  which  said  child  resides  may,  in  the  exercise  of  their 
discretion^  issue  a  permit  or  excuse  authorizing  the  employment 
of  such  minor  within  such  time  or  times  as  they  may  fix.** 

The  undisputed  evidence  tended  to  show  that  at  the  time  of 
plaintiff's  employment  he  was  three  days  past  his  fourteenth 
birthday.  No  evidence  was  offered  to  show  that  the  certificate 
provided  for  in  section  12  of  the  act  of  1895  had  been  pro- 
cured, or  was  in  possession  of  defendant,  nor  was  it  disputed 
that  such  employment  was  illegal  in  this  respect,  and  sub- 
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jected  defendant  to  the  penalties  provided  for.  The  instmctioii 
given  by  the  trial  court  which  counsel  for  defendant  challenge, 
in  substance  stated  that  the  fact  that  plaintiff  was  under  six- 
teen years  of  age  in  connection  with  his  employment  in  the 
sawmill  was  ^ in  violation  of  the  statute,  and  the  injury  from 
the  machinery  which  he  was  tending  at  the  time  made  a  prima 
facie  case  of  negligence  against  defendant,  so  that^  if  the  plain- 
tiff had  rested  upon  this  proof,  and  no  evidence  had  been  intro- 
duced to  contradict  it,  he  would  have  been  entitled  to  recover. 
But  it  was  further  stated  by  the  court  in  qualification  that  this 
prima  facie  showing  might  be  rebutted  by  evidence  to  shov 
that  the  machine  which  caused  plaintiff's  injury  was  properly 
guarded,  or  that  the  plaintiff  himself  contributed  to  the  acci- 
dent 

Leaving  out  of  consideration  the  probable  effect  of  these  in- 
structions, it  may  be  said  that  the  evidence  to  show  that  plain- 
Ttiff  exercised  the  care  for  his  own  protection  required  by  one 
-of  his  years  was  sufficient  to^  sustain  the  verdict,  and,  had  the 
-court  omitted  to  instruct  that  the  burden  was  upon  the  defend- 
mnt  to  establish  these  facts  in  defense,  we  should  not  have 
doubted  that  it  was  our  duty  to  approve  the  findings  of  the 
jury;  but  the  question  is  clearly  presented  by  this  instruction 
'^^  whether  the  violation  of  the  statute,  followed  by  injury 
from  causes  necessarily  incident  to  the  employment  and  business 
of  defendant,  shifted  the  burden  otherwise  imposed  upon  plain- 
tiff, but  upon  mature  reflection  we  think  our  doubts  in  this 
respect  must  be  resolved  in  favor  of  the  plaintiff. 

Gounsd  for  defendant  insist  that  the  statutes  from  which 
we  have  quoted  at  length,  so  far  as  the  same  related  to  childr^i 
of  the  age  of  plaintiff,  were  intended  to  secure  for  their  benefit 
educational  benefits  only;  therefore  could  not  be  regarded  as 
a  proximate  cause  of  an  accident  occurring  through  the  neglect 
of  the  master  to  furnish  reasonably  safe  instrumentalities  for 
their  work  upon  dangerous  instrumentalities,  or  in  properly 
protecting  the  same,  or  the  failure  to  give  necessary  instructions 
to  an  injured  lad  of  the  specific  risks  he  incurred.  We  cannot 
adopt  the  view  that  the  sole  object  of  these  statutes  was  to 
secure  educational  advantages  to  diildren.  Neither  the  history 
of  the  subject  nor  the  terms  of  the  enactments  themsdves  wiU 
justify  sudi  a  conclusion. 

About  the  middle  of  the  last  century,  when  England  bad 
achieved  marked  success  in  the  development  of  its  mines,  which 
famished  the  means  to  operate  its  workshops  by  steam  power. 
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«id  thereby  attained  its  commercial  supremacy  in  the  world 
■larkfits,  cheap  child  labor  was  largely  tttilized^  to  ihe  detarixMht 
of  the  morals^  health,  and  personal  safety  of  very  many  yomg 
ehildrvBy  which  aroused  the  humane  and  charitable  impulses  of 
the  refuniierB  and  philanthropists  of  that  country^  who  ooih 
d«etad  an  earnest  and  effective  propaganda  to  mitigate  the  evils 
that  deprived  the  objects  of  iheir  solicitude  of  the  benefits  of 
odiieation  and  moral  instmction,  snbjeeting  them  to  tiie  evik 
of  a  tervile  peonage,  to  minister  to  tiie  selfishness  of  the  eon 
ployer.  In  1878  this  agitation  resulted  in  a  parliamentary 
codificatian.of  several  former  enactments  embracing  a  complete 
qrgtem  to  enlarge  tiie  scope  of  existing  laws,  wherein  not  only 
the  direct  interesta  of  the  children  themselves  were  considered 
as  an  important  factor  in  the  sdieme,  but  also  tiie  preventkn 
of  ignoranoe,  suffering,  and  crime,  with  their  results  to  the 
public  wdiare.  A  reference  to  the  history  of  the  '^factory  aets" 
of  England,  which  may  be  found  in  any  modem  encyclopedia, 
clearly  indicates  that  these  laws  were  adopted  not  only  to 
diminish  ignorance  and  immorality,  but  also  to  prev^t  the 
maiming  and  injuring  ^^  of  young  diildren  in  hazardoua  oe- 
cnpatkms,  whereby  they  would  become  burdens  upon  the  prublie. 

Our  own  statutes  from  which  we  have  quoted  above  are  not 
as  complete  nor  aa  fiystematically  arranged  as  the  perfected 
English  sdieme,  yet  it  seems  quite  apparent  that  the  protection 
of  life  and  limb  among  the  uneducated  infants  of  the  stete  was 
intended  as  well  as  in  the  English  prototype.  While  a  distinc- 
tion 18  made  in  our  law  between  children  under  fourteen  years 
and  those  between  fourteen  and  sixteen  years^  the  difference 
is  one  of  degree,  not  in  the  obligations  impost.  This  is  but 
a  fair  inference  from  our  previous  views  of  the  capacity  of  in- 
fanta to  protect  themsdves  from  the  dangers  contemplated^  for 
we  do  not  have  to  look  beyond  the  decisions  of  this  court  to 
And  evidence  that  the  intelligence  of  the  youth  who  are  en- 
gaged in  hasardous  employments  is  a  material  fact  for  tiie 
eonrideration  of  the  jury  to  determine  whether  they  assume  the 
tMcs  inenrred  or  contribute  to  unfortunate  results  arising  there- 
from: Twist  T.  Winona  ete.  B.  B.  Co.,  39  Minn.  164,  Id  Am. 
St  Rep.  626,  39  N.  W.  402;  Hepfel  v.  St.  Paul  ete.  By.  Co., 
49  Minn.  263,  51  N.  W.  1049. 

Coaneel's  daim,  broadly  steted,  is  that  it  was  the  operation 
of  file  machinery,  and,  at  most,  the  improper  protection  of  the 
same,  that  was  the  proximate  cause  of  the  injury,  and  not  the 
vidation  ef  the  stetute.    This  claim  finds  support  in  some 
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dedsions,  notably  that  of  Goodwillie  v.  London  etc.  Co.,  108 
Wis.  207,  84  N.  W.  164.  But  authorities  of  the  highest  re- 
spectability hold  that  the  violation  of  a  statute  prohibiting  the 
employment  of  a  child  in  a  hazardous  occupation,  where  such 
employment  is  prohibited  by  law,  establishes  a  right  to  recover 
for  negligence ;  hence,  in  such  cases  liability  is  to  be  presumed 
froiiQL  tiie  employment  in  disobedience  of  law:  Marino  y.  Leh- 
maier,  178  N.  Y.  630,  66  N.  E.  672;  Breckenridge  v.  Beagan, 
22  Ohio  C.  C.  71;  Morris  v.  Stanfield,  81  111.  App.  264;  Queen 
V.  Dayton  Coal  Co.,  96  Tenn.  468,  49  Am.  St  E^.  935,  32 
S.  W.  460,  30  L.  R.  A.  82.  Unless  we  can  say  that  the  statute 
has  no  effect  in  a  suit  for  damages  where  tiie  law  had  been 
violated,  we  are  required  to  hold  that  the  employment  which 
the  legislature  positively  forbids  furnishes  evidence  tending  to 
show  at  least  presumptively  that  one  of  the  causes  of  the  injury 
in  this  case  was  the  violation  of  the  statute,  in  analogy  to  the 
well-known  doctrine  that  ordinances  regulating  the  hitching  of 
horses,  the  speed  of  trains  in  cities,  or  other  subjects  of  mu- 
nicipal control  are  ^®®  held  to  be  evidence  to  sustain  the  charge 
of  negligence:  Weyl  v.  Chicago  etc.  By.  Co.,  40  Minn.  360,  42 
N.  W.  24;  Dugan  v.  St  Paul  etc.  By.  Co.,  43  Minn.  414,  45 
N.  W.  861. 

It  is  well  settled  that  a  wrongdoer  is  at  least  responsible  for 
the  results  likely  to  occur,  or  resulting  as  a  natural  consequence 
from  his  misconduct,  or  such  as  might  have  been  reasonably 
anticipated :  Bansiel  v.  Minneapolis  etc.  By.  Co.,  32  Minn.  331, 
20  N.  W.  332.  In  cases  of  tort  the  application  of  the  rule  as 
to  proximate  cause  is  that,  where  several  concurring  acts,  one 
of  them  a  wrongful  omission  of  defendant,  produce  an  injury, 
and  it  would  not  have  been  produced  but  for  such  wrongful  act 
or  omission,  such  act  or  omission  is  the  proximate  cause  of  an 
injury  which  might  have  been  anticipated  as  a  natural  conse- 
quence thereof:  Campbell  v.  City  of  Stillwater,  32  Minn.  308, 
60  Am.  Bep.  667,  20  N.  W.  320.  And  the  doing  of  an  act  pro- 
hibited by  municipal  regulation  may  be  regarded  as  the  proxi- 
mate cause  of  an  injury  which  directly  resulted  from  other 
sources :  Salisbury  v.  Herchenroder,  106  Mass.  468,  8  Am.  Bep. 
864. 

It  18,  however,  of  doubtful  utility  to  refine  upon  the  rule  ex- 
pressed by  the  maxim,  '^Causa  proiima  non  remota  spectatur,** 
for  plaintiff's  right  of  action  rests  upon  the  broad  ground  that, 
where  a  statute  requires  an  act  to  be  done  or  abstained  from 
by  one  person  for  the  benefit  of  another,  then  an  action  lies  in 
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the  latter^s  favor  agamst  the  former  for  neglect  in  such  act  or 
abstinence,  even  though  the  statute  gives  no  special  remedy. 
Even  the  imposition  of  a  penalty  by  the  statute  does  not  oust 
the  remedy  by  indictment,  nor,  a  fortiori,  by  suit,  for  negli- 
gence, unless  the  penalty  be  given  to  the  party  injured  in  satis- 
faction for  injury:  Wharlon  on  Negligence,  sec.  443.  This 
principle  has  been  recognized  and  applied  in  this  state,  and  it 
is  now  veil  settled  that,  where  a  statute  or  municipal  ordinance 
imposes  upon  any  person  a  specific  dufy  for  the  protection  of 
benefit  of  others,  if  he  neglects  to  perform  that  duty  he  is'  liable 
to  those  for  whose  protection  or  benefit  it  was  imposed  for  any 
injuries  of  the  character  which  the  statute  or  ordinance  was 
designed  to  prevent:  Osborne  v.  McMasters,  40  Minn.  103,  12 
Am.  St  Rep.  698,  41  N.  W.  643. 

From  the  investigation  we  have  made  of  the  reasons  for  the 
statute  upon  which  the  instruction  of  the  trial  court  was  based, 
we  have  reached  the  conclusion  that  the  certificate  which  the 
school  authorities  ***•  are  to  give  upon  their  examination  of 
an  infant  was  intended  to  secure  educational  advantages  tp  the 
subjects  of  legal  solicitude,  and  likewise  to  vest  in  the  school 
oflSdals  the  power  to  determine,  in  the  exercise  of  wise  judg- 
ment, whether,  from  the  intelligence  and  capacity  of  sudi  in- 
fant, it  would  be  reasonably  safe  for  him  to  engage  in  danger- 
ous occupations.  The  failure  to  obtain  this  certificate  was  a 
violation  of  the  statute,  and  entitled  the  plaintiff  to  a  remedy 
for  the  negligent  acts  of  defendant.  Hence  it  was  proper  to 
give  effect  to  the  conceded  disregard  of  the  law,  and,  where  an 
injury  is  within  the  mischief  of  the  statute,  it  is  not  easy  to 
see  how  less  weight  could  be  given  to  the  statute  than  was  ex- 
pressed by  the  instruction  of  the  trial  court,  which  makes  the 
violation  of  the  law,  with  consequent  injury  from  the  dangerous 
machinery  in  use  in  defendant's  mill>  prima  facie,  but  not  con- 
dusive,  evidence  of  plaintiff^s  right  to  recover. 

In  the  remaining  assignments  there  are  several  criticisms  of 
the  charge  of  the  trial  court  and  the  refusal  of  defendant's 
requests.  We  have  considered  these  carefully,  and  are  of  the 
opinion  that  the  charge  as  a  whole  properly  defined  the  relation 
of  master  and  servant,  and  the  relative  obligations  in  the  exer- 
cise of  the  duty  and  care  owing  to  each  by  the  other.  Where, 
in  some  instances,  the  court's  instructions  are  not  accurate  ex- 
pressions of  the  law,  a  reference  to  other  portions  of  the  charge 
shows  tiiat  the  jury  could  not  have  been  misled  to  defendant's 
injury.     Of  the  charge  as  a  whole  it  may  be  said  that  it  was 
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/ttoeptioiially  clear  and  able,  and  gave  the  law  required  for  the 
pfoteetion  of  defendant^!  mtereat  aa  effectually  aa  could  be  re- 
quired. 

The  wouBda  inflicted  upon  plaintiff  were  aevere  and  ex- 
tremely painful.  He  was  confined  to  the  houae  for  *  conaider- 
able  portion  of  time  undergoing  a  surgical  operation  which  has 
erippled  him  for  life.  In  view  of  his  age,  the  aererity  of  his 
injurieay  the  suffering  caused  thereby,  and  his  permanent  dis- 
ability, we  do  not  think  that  the  inference  ia  to  be  drawn  from 
Ihe  t^iet  of  aeTen  thousand  seven  hundred  and  fifty  dollars 
that  it  was  the  result  of  passion  and  prqudioe  by  the  jury. 

Order  affirmed. 


At  to  ike  Efeei  ef  an  Employer  Tiolsting  gtatutorj  provisioBS  is- 
tended  for  the  proieetion  of  emplojee,  see  the  monographle  aete  to 
Houston  efe.  B7.  Co.  r.  Be  Walt,  97  Am.  St.  Bep.  S91,  SM.  Ajid  as 
to  the  Tiolatlea  of  %  statutofy  ^itf^  genenOly,  se  eonstitntiBf  meg^- 
genee,  see  Harrington  t.  Los  Angeles  By.  Co.,  140  CaL  614,  M  Am. 
Bt.  Bep.  85,  74  Pae.  15;  Chicago  etc.  B.  B^  Co.  T.  ICoehelL  IM  IB. 
208,  88  Am.  8t  Bep.  818,  81  N.  E.  1088. 
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rASKS  T.   ST.    LOXnS   AND   STJBUBBAN   BAILWAY 

COMPANY. 
tl78  Mo.  108,  77  &.  W.  70.1 

BVBBBT  SA2IBOAI>S~-Ke|rUgmio6~PMienfer  In  Baacdroiii 
glDtittoiL— If  a  gtreet  ndlway  eompany  doDsents  to  a- paBscmg^r 's  tak- 
Img  s  dftBgoroQS  podtlon  on  its  ear  and  knowingly  amxnieB  to  cany 
Ub  Ib  that  position,  it  must  exercise  that  high  degree  of  care  which 
the  law  requires  a  carrier  to  observe  for  the  safety  of  his  passen- 
g«rs.  The  degree  of  care  to  be  obsenred  by  the  railway  company  in 
■nek  aaae  mast  be  in  proportion  to  the  danger  which  the  paitenger's 
parllooa  position  entails,    (p.  428.) 

8TBBBT  KAITillOAPg— Oontribntory  Wegligenoa— Passenger 
hk  Daagwons  Posttton. — ^If  a  passenger  takeg  a  dangerons  position  on 
a  street-car,  even  with  the  consent  of  the  company,  he  must  observe 
for  his  own  safety  tiie  care,  proportioned  to  the  apparent  danger, 
that  a  man  of  ordinary  prudence  would  observe  under  like  circum- 
stances, and,  if  he  fails  in  this,  and  is  injured  from  a  eanse  arising 
•«t  of,  er  iBcident  te  the  position  itself,  withont  negligence  on  the 
pari  «f  tha  nulroad  company,  it  is  not  liable.  Though  the  company 
is  negligent,  still  if  the  passenger  fails  in  such  observance  of  ordin- 
ary care,  he  is  gnilty  of  contributory  negligence  and  cannot  recover. 

(^  4».) 

snUBR  RAHiBOAXMI— Passengar  is  DanfSroas  Poaitiott-— 
Bafasal  ta  Oazrx* — A  street  railroad  company  has  a  right  to  refuse 
to  carry  a  passenger  who  takes  an  unusual  and  dangerous  position  on 
itaear.    (p.  429.) 

gnsBT  aAILBOA2NI--4to&ttfbiitorr  Kagliganea— Pangtroas 
PiitHan  of  Psisngsr^— If  a  passenger,  in  boarding  a  street-ca^ 
takes  a  dangerous  position  thereon  with  the  knowledge  and  consent 
of  the  railroad  company,  and  thereafter  is  not  guilty  of  negiigence, 
bai  ia  injnrad  through  the  negligence  of  the  company  arising  oat  of 
a  eandition  which  thereafter  becomes  extrahazardous,  he  cannot  bo 
defaated  of  his  right  to  recover,  on  the  ground  that  he  was  guilty 
af  caniribntory  negligence,    (p.  430.) 

{4»> 
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NEaUGENCE,     CONTBISnTOBY— Sight     to     Secoyer.— A 

plaintiff  may  recover  notwithstanding  his  contributory  negligence, 
when  the  defendant  is  guilty  of  negligence  in  seeing  the  plaintiff's 
peril,  and  though  owing  him  a  duty  and  being  able  with  ordinary 
care  .to  avoid  such  peril,  yet  recklessly  and  wantonly  inflicts  injury 
upon  him.     (p.  430.) 

NEauaENCE.— Passengers  Never  Assume  the  risk  of  the  ear^ 
rier's  negligence,     (p.  432.) 

NEGLIGENCE.— Passengers  Assume  the  Ordinary  Biidu  inci- 
dent to  the  act  of  traveling,  but  hot  an  added  danger  caused  by  the 
negligence  of  the  carrier,     (p.  432.) 

TRIALS. — ^Instructions  may  assume  as  established  facts  about 
which  there  is  no  dispute,     (p.  432.) 

McKeighan  &  Watts  and  B.  A.  Holland,  Jr.,  for  the  appel- 
lants. 

W.  E.  Gentry,  for  the  respondent 

^^  VALLIANT,  J.  Defendants,  two  street  railway  com- 
panies, appeal  from  a  judgment  for  five  thousand  dollars  re- 
covered against  them  in  the  circuit  court  of  St  Louis  county 
by  the  plaintiff  on  account  of  personal  injuries  alleged  to  have 
been  received  by  him  through  their  negligence. 

There  is  not  much  dispute  as  to  the  governing  facts  of  the 
case.  In  June,  1900,  there  was  a  strike  among  the  employes 
of  all  the  other  street  railroad  companies  in  the  city  of  St 
Louis,  and  the  only  street-cars  running  were  those  operated  by 
the  defendant  companies.  The  consequence  was,  the  cars  of 
these  two  companies  were  crowded  with  passengers  beyond  theit 
normal  carrying  capacity.  People  crowded  in,  filling  the  bodies 
of  the  cars,  the  platforms  and  every  part  where  a  seat  or  foot- 
hold could  be  obtained.  Plaintiff,  on  June  14,  1900,  boarded 
a  west-bound  car  of  the  St.  Louis  and  Suburban  Railway  Com- 
pany (which  we  will  call  the  Suburban  car)  at  the  crossing 
of  Fourteenth  street  and  Franklin  ***  avenue.  The  car  was 
crowded  with  passengers  to  such  an  extent  that  the  only  space 
plaintiff  could  obtain  on  it  was  standing  room  on  the  step  of 
the  front  platform  outside  of  the  gate  that  inclosed  the  plat- 
form. There  was  another  man  and  a  boy  standing  on  the  step 
in  the  same  attitude  plaintiff  took.  During  the  period  of  this 
strike,  it  was  not  unusual  for  men  to  ride  on  the  steps  of  the 
platform  outside  the  gates  as  those  men  were  doing.  At  the 
point  where  plaintiff  boarded  the  car  the  defendant's  railway 
runs  north  and  south,  but  a  short  distance  after  passing  Frank- 
lin avenue  it  turns  west,  which  is  its  main  course.  It  is  a 
double-track  road,  and  the  cars  of  both  defendant  companies^ 
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run  over  it.  The  step  on  which  the  plaintilf  took  his  position 
was  on  the  west  side  of  the  car  going  north^  which  would  be- 
.come  the  south  side  after  it  turned  west,  and  was  the  inside,  that 
is,  the  side  next  to  the  other  track  over  which  the  east-bound 
ears  came.  The  outside  line  of  the  step  on  which  the  plaintiff 
stood  was  on  a  line  with  the  outside  of  the  car,  but  the  plain- 
.tifFs  body  projected  beyond  tliat  line — ^he  could  not  press  him- 
self closer  in.  The  motorman  saw  the  men  and  the  boy  on  the 
6tep  and  told  them  it  was  dangerous  to  ride  there,  and  that 
they  ought  to  try  to  get  on  the  other  side,  but  they  did  not 
change  their  position.  The  conductor  also  saw  the  plaintiff 
there,  and  asked  him  for  his  fare  while  he  was  in  that  position, 
and  received  it.  The  plaintiff  rode  standing  on  the  step  out- 
side the  gate,  from  Fourteenth  street  to  a  point  just  beyond 
Vandeventer  avenue,  a  distance  of  probably  two  miles  or  more, 
where  the  accident  occurred.  In  going  that  distance  the  car 
passed  around  two  or  three  curves  and  met  several  oars,  east 
bound  on  the  other  track.  Just  west  of  Vandeventer  avenue 
the  tracks  of  the  defendant  companies  curve  to  the  north  and 
then  turn  again  to  the  west  Cars  going  in  opposite  directions 
meeting  in  this  curve  were  brought  more  or  less  nearly  in  con- 
tact according  to  the  ***  point  in  the  curve  at  which  they  passed 
each  other.  The  space  between  cars  thus  passing  was  variously 
estimated  by  different  witnesses,  but  the  testimony  of  all  of 
them  showed  that  at  some  point  in  the  curve  the  meeting  cars 
would  come  so  dose  to  each  other  that  extra  care  was  to  be  ob- 
Fcrved  to  avoid  contact,  and  it  was  made  the  subject  of  special 
regulation.  The  printed  rules  of  the  companies  gave  the  east- 
bound  cars  the  right  of  way  in  the  forenoon  and  the  west-bound 
in  the  afternoon.  Plaintiff  was  on  a  west-bound  car  and  it  was 
about  5  or  6  o'clock  in  the  afternoon,  so  that  this  car  had  the 
right  of  way.  The  rules  also  required  the  oar  that  did  not 
have  the  right  of  way  to  come  to  a  stop  forty  feet  before  enter- ' 
ing  the  curve,  to  allow  a  car  coming  in  the  opposite  direction 
to  pass  through  the  curve  without  danger  of  contact  On  this 
occasion  as  the  Suburban  car  going  west  approached  this  curve, 
a  car  of  Hbe  St.  Louis  and  Meramec  River  Bailroad  Company 
(which  we  will  call  the  Meramec  ca;)  approached  it  from  the 
opposite  direction.  Each  of  these  cars  was  in  plain  view  of 
the  motorman  in  charge  of  the  other.  There  is  some  conflict 
in  the  evidence  as  to  whether  tKe  east-bound  car  stopped  al  all 
before  the  accident,  but  if  it  stopped  at  all  it  did  so  very  close 
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tc  or  just  at  the  entrance  of  the  curve.  l%ere  is  also 
eonfl  ct  as  to  the  speed  at  which  the  Subturban  car  entered  the 
enihre  and  was  going  when  the  accident  occurred*  But  what- 
crer  the  truth  about  those  disputed  ponits  may  be^  ttie  fact  is 
that  the  position  of  the  Heramec  car  in  refer^ce  to  the  oorve 
was  such  and  the  moyement  of  the  Suburban  car  intd  and  aiKmnd 
the  cunre  was  such  as  that  the  plaintiff's  body  was  brought  into 
violent  contact  with  the  Metamec  car  and  he  was  rolled  be- 
tween the  two  cars  until  the  space  between  them  became  wider 
and  he  was  dropped  to  the  ground,  having  received  serious  in- 
juries. 

1.  Appellant's  fitst  proposition  is  that  the  court  erred  in  r»» 
fusing  the  instruetion  in  the  nature  of  a  demurrer  to  the  eri- 
dence  which  defendants  asked.  The  ^^*  substance  of  the 
proposition  is  that  the  position  taken  by  the  plaintiff,  on  thd 
step  of  the  platform,  was  so  obviously  dangerous,  and  that  it 
so  obviously  contributed  to  the  accident,  that  the  court  should 
have  adjudged  the  plaintiff  on  his  own  evidence  guilty  of  con- 
tributory negligence. 

There  are  two  standpoints  from  which  this  proposition  la  to 
be  considered. 

a.  That  the  plaintiff's  position  was  one  of  danger  and  that 
he  would  not  have  been  injured  if  he  had  not  been  where  he 
was,  are  facts  indisputable.  But  was  he  guilty  of  negligence 
in  being  there?  We  need  not  dwell  on  the  fact  that  the  car 
was  so  crowded  that  he  could  not  get  on  it  in  any  other  posi- 
tion, because  he  was  not  compelled  to  get  on  it  at  all.  His 
taking  passage  on  the  car  was  a  voluntary  act  Traveling  on 
a  street-car  in  a  great  city  is  always  attended  with  danger,  what- 
soever position  in  or  on  the  car  the  passenger  may  assume.  But 
if  it  is  a  position  that  the  carrier  offers  to  the  passenger^  or  a 
position  which  the  carrier  assents  to  his  taking,  and  knowingly 
assumes  to  carry  him  in  that  position^  then  it  becomes  the  duty 
of  the  carrier  to  carry  him  safely  in  that  position  if  it  can  be 
done  by  the  exercise  of  that  high  degree  of  care  which  the  law 
requires  the  carrier  to  observe  for  the  safety  of  its  passengers. 
The  degree  of  care  to  be  observed  by  the  carrier  in  such  case 
must  be  in  proportion  to  the  danger  whidh  the  passenger's  posi- 
tion entails — the  more  daugerous  the  position,  the  greater  tiie 
care  ibe  carrier  is  bound  to  observe.  And  at  the  same  time 
the  law  imposed  on  the  passenger  in  like  case  the  duty  of  ob- 
serving for  his  own  safety  the  care  that  a  man  of  ordinary  pru- 
dence under  like  circumstances  would  observe  and  that  care, 
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too,  must  be  in  proportion  to  the  apparent  danger — ^tlie  more 
dangerous  the  position  the  more  care  a  prudent  man  would  be 
expected  to  observe.  It  is  the  duty  of  a  carrier  who  has  under- 
taken to  carry  a  passenger  in  such  a  position  to  carry  him 
safely  if  it  can  **•  be  done  by  the  exercise  of  the  degree  of 
care  above  mentioned^  and  it  is  correspondingly  the  duty  of  the 
passenger  after  he  has  taken  that  position  to  observe  such  care 
for  his  own  protection  as  an  ordinarily  prudent  man  in  a  like 
position  and  under  like  conditions  would  naturally  be  expected 
to  observe.  Under  these  circumstances  if  the  passenger  is  in- 
jured from  a  cause  arising  out  of  or  incident  to  the  position  it- 
self, without  failure  of  duty  on  the  carrier^s  part,  the  carrier  is 
not  liable.  And  though  in  such  case  the  carrier  fail  to  per- 
form its  duty  and  that  failure  results  in  the  accident^  still  if 
the  passenger  fails  also  in  his  duty  as  above  defined  and  his 
failure  contributes  to  bring  about  the  result,  he  cannot  recover. 
But  in  judging  the  conduct  of  both  carrier  and  passenger  we 
must  lo<^  only  to  conduct  after  the  passenger  has  assumed  the 
position,  not  charging  tbe  position  itself  to  either  as  an  act 
of  negligence,  but  requiring  both  to  keep  in.  mind  the  peril  in- 
cident to  the  position  and  regulate  their  conduct  in  reference 
thereto. 

In  this  case  the  carrier  knew  the  position  the  passenger  had 
taken  and  assented  thereto,  and  undertook  to  carry  him  in  that 
position.  We  say  this  because  the  motorman  saw  him  tiiere 
and  warned  him  that  it  was  a  position  of  danger  and  the  con- 
ductor saw  him  there^  and  without  warning  and  without  re- 
monstrance asked  him  for  his  fare  and  received  it.  If  that 
had  been  a  position  of  such  danger  that  the  carrier  was  un- 
willing to  assume  the  duty  of  carrying  the  plaintiff  therein  the 
carrier  had  the  right  to  require  the  plaintiff  to  leave  the  car. 
It  was  an  xmusual  positiim,  one  involving  more  than  usual  risk, 
and  the  carrier  had  the  right  to  refuse  to  carry  him  in  that 
position.  But  unless  some  other  circumstance  or  condition 
arose  tb  increase  the  hazard,  it  was  feasible  to  carry  a  passen- 
gK'T  safely  in  tiiat  position.  This  is  shown  by  the  fact  that, 
daring  tiiis  period  of  overcrowded  cars>  the  defendants  did 
carry  men  safely  in  that  position,  and  especially  by  the  fact 
>iT  Q^  iJUg  plaintiff  was  carried  safely  from  Fourteenth 
street  to  Yandeventer  avenue,  passing  in  route  many  cars  on 
the  other  track,  and  passing  through  two  or  three  other  eurves. 
Thex«  is  no  aet  of  the  plaintifl,  after  taking  his  position  en 
the  step,  that  is  complained  of  as  negligence.    The  foregoing 
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▼lews  accord  with  former  decisions  of  this  couit:  Huelsenkamp 
V.  Citizens'  R  K.  Co.,  37  Mo.  537,  90  Am.  Dec  399;  Willmott 
V.  Corrigan  etc.  Ry.  Co.,  106  Mo.  535,  17  S.  Yf.  490;  Seymour 
y.  Citizens'  By.  Co.,  114  Mo.  266,  21  S.  W.  739. 

b.  But  assuming  that  taking  the  position  on  &e  step  of  llie 
platform  was  itself  an  act  of  negligence,  and  that  it  contrib- 
uted to  the  occurring  of  the  accident,  still  there  was  a  question 
for  the  jury.  The  motorman  and  conductor  both  knew  that 
the  man  was  there  and  knew  the  peril  of  his  position ;  fhey  also 
knew  that  he  could  not  jump  from  the  car  while  it  was  passing 
through  the  curve  without  the  risk  of  falling  and  being  run 
over  by  the  approaching  east-bound  car,  or  of  being  run  over  if 
he  did  not  fall.  Yet  in  plain  view  of  the  other  car,  and  seeing 
that  it  had  not  stopped  as  the  rules  of  the  company  required, 
and  as  common  sense  dictated,  the  motorman  of  the  Suburban 
car  ran  his  car  into  the  curve  and  on  until  he  had  crushed  the 
plaintiff's  body  against  the  Meramec  car.  The  facts  of  ibis 
case  make  a  strong  example  of  the  wisdom  of  the  rule  which 
allows  a  plaintiff,  in  exceptional  cases,  to  recover  notwithstand- 
ing his  own  contributory  negligence,  when  the  defendant  sees 
the  plaintifPs  peril  and  although  able  by  ordinary  care  to  avoid 
it,  yet  recklessly  or  wantonly  inflicts  the  injury :  Kellny  v.  Mis- 
souri Pac  Ry.  Co.,  101  Mo.  67,  13  S.  W.  806,  8  L.  R.  A.  783; 
Morgan  v.  Wabash  By.  Co.,  159  Mo.  262,  60  S.  W.  195. 

The  court  did  not  err  in  refusing  an  instruction  looking 
to  a  nonsuit. 

2.  The  plaintiff's  petition  stated  his  cause  of  action  based 
on  alleged  negligence  of  the  defendants  in  bringing  their  cars 
into  collision  or  such  close  proximity  as  to  cause  the  plaintif  s 
injuries.  The  ^^®  answer  of  the  defendants  consisted  of  a  gen- 
eral denial,  a  plea  of  contributory  negligence  based  on  the  act 
of  the  plaintiff  in  taking  the  dangerous  position  cm  the  step 
of  the  platform,  and  then  followed  what  in  their  brief  the 
learned  counsel  for  appellant  call  a  plea  of  assumption  of  risk, 
which  is  as  follows:  ''And  f6r  a  further  defense  defendants  state 
that  all  the  details  of  defendants'  tracks  and  the  manner  of 
operating  cars  thereon  were  known  to  plaintiff,  or  by  the  exer- 
cise of  ordinary  care  might  have  been  known  to  plaintiff,  and 
that  the  danger  of  riding  upon  the  southern  steps  of  the  front 
platform  of  the  west-bound  car  was  known  to  plaintiff,  or  by 
the  exercise  of  ordinary  care  might  have  been  Imown  to  plain- 
tiff, and  that  plaintiff  assumed  the  risk  of  riding  upon  said 
part  of  said  car  on  said  occasion." 
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AppelkntB  now  complain  that  the  instruction  given  at  the 
request  of  the  plaintiff  ignored  the  defense  set  up  in  that  plea. 

I^t  is  not  a  good  plea.  The  fact  that  the  plaintiff  had  neg* 
ligently  taken  a  position  on  the  platform  step  outside  the  gate 
was  a  fact  already  properly  pleaded  as  an  act  of  contributory 
negligence.  To  tiie  plea  of  contributory  negligence  the  plain- 
tiff replied  and  the  issue  was  properly  joined.  But  the  part 
of  the  answer  above  quoted^  and  which  appellants  call  their  plea 
of  assumption  of  risk^  presents  no  afiirmative  defense.  If  it 
is  intended  by  that  plea  to  say  that  the  plaintiff's  injuries  were 
the  result  solely  of  his  voluntary  act  of  riding  on  the  step  of 
the  platform,  then  it  means  that  the  injuries  were  not  the  re- 
sult of  the  defendant's  negligence,  which  defense  was  already 
covered  by  the  plea  of  general  denial.  The  petition  having 
charged  titiat  the  plaintifPs  injuries  were  caused  by  the  de- 
fendant's negligence,  and  the  defendants  having  denied  that 
charge,  they  were  at  liberty,  under  their  general  denial,  to 
prove  anything  to  show  that  the  plaintiff's  injuries  did  not 
result  from  their  negligence.  ^**  That  which  can  be  proved 
under  the  general  denial  already  pleaded,  is  improper  to  be 
specially  pleaded. 

If  the  pleader  intended  to  say  that  to  ride  in  that  position 
was  BO  dangerous  that  injury  to  the  plaintiff  could  not  have 
been  avoided  by  the  exercise  of  the  care  incumbent  on  the  car- 
rier, and  that  the  fact  that  it  was  so  dangerous  was  obvious  or 
known  to  the  plaintiff,  then  the  fault  of  the  plea  is  that  it  does 
not  say  that,  and,  in  the  light  of  the  evidence,  if  it  had  said 
so  the  court  would  not  have  committed  error  in  ignoring  it  in 
the  instructions,  because  there  was  no  evidence  to  support  it. 
All  the  evidence  shows  that  the  accident  would  not  have  oc- 
curred if  the  motorman  had  used  even  ordinary  care. 

If  by  that  plea  it  was  intended  to  say  that  the  plaintiff's  neg- 
ligent act  of  riding  on  the  step  joined  with  the  defendant's  neg- 
ligent act  of  attempting  to  pass  two  cars  in  a  space  that  was 
not  wide  enough  for  them  to  pass  in  safety,  and  that  thus  the 
plaintiff  contributed  to  cause  his  own  injury,  that  defense  was 
already  covered  by  the  plea  of  contributory  negligence. 

But  if  it  was  intended  by  the  plea  to  say  that  the  plaintiff 
by  voluntarily  taking  that  position  released  the  defendants  from 
their  duty  to  exercise  the  degree  of  care  due  from  the  carrier  to 
the  passenger,  or  if  it  was  intended  to  say  that  by  taking  that 
position  the  plaintiff  assumed  not  only  the  risk  incident  to  it 
but  assumed  also  the  risk  of  the  defendant's  negligence,  then 
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ic  was  not  a  gooa  piea.    Tne  passenger  never  assumes  the  nalc 
of  the  carrier^s  xiegligence. 

There  is  always  a  liak  of  personal  injury  to  a  peison  trar- 
eling^  even  if  there  be  no  negligence  either  on  his  own  part^  or 
on  the  part,  of  the  carrier.  That  risk  is  incident  to  the  act  of 
travelings  and  is  greater  or  less  according  to  the  circumstances 
and  conditions.  That  risk  the  passenger  assumes.  But  if  to 
the  danger  incident  to  the  act  of  traveling  under  the  circuiSH 
stances  and  ^^  conditions  of  the  particular  case,  is  added  a 
danger  caused  by  the  neglig^ice  of  the  carrier^  the  passenger 
does  not  assume  the  risk  of  tiiose  combined  dangers.  If  the 
catastrophe  in  question  did  not  result  alone  from  the  dangler 
incident  to  the  act  of  traveling,  under  the  given  circumstanoes 
and  conditions,  but  resulted  because  to  that  danger  was  added 
the  consequence  of  the  negligent  act  of  the  carrier,  there  was 
no  such  assumption  of  the  risk  as  would  relieve  the  carrier  from 
liability. 

Assumption  of  risk  is  one  thing  and  contributory  negligence 
is  another:  Curtis  v.  McNair,  173  Mo.  270,  73  S.  W.  167.  The 
court  did  not  err  in  ignoring  that  plea  in  its  instructions. 

Instruction  numbered  3  given  for  the  plaintiff  begins  as  fol- 
lows :  'The  jury  are  instructed  that  if  you  believe  and  find  from 
the  evidence  in  this  case  that  the  servants  of  defendant  St. 
Louis  and  Meramec  Siver  Railroad  Company,  who  were  in 
charge  of  its  said  east-bound  car  on  the  occasion  mentioned  in 
the  evidence,  prior  to  and  at  the  time  of  the  alleged  injury  to 
plaintiff,  were  not  exercising  ordinary  care  to  avoid  said  col- 
lision,'* etc. 

Appellants  complain  of  this  instruction  because  they  say  that 
by  the  use  of  the  words  ''said  collision,'*  it  assumes  that  there 
was  a  collision,  instead  of  submitting  the  question  to  the  jury. 
There  was  no  dispute  on  that  point.  The  evidence  of  defend- 
ants showed  that  there  was  a  collision,  as  well  as  that  of  the 
plaintiff.  Although  the  general  denial  put  every  fact  stated  in 
the  petition  in  issue,  yet  a  fact  about  which  there  was  no  real 
dispute,  and  that  was  conceded  at  the  trial,  may  be  assumed  in 
an  instruction.  The  defendants  asked  five  instructions,  marked 
B,  C,  D,  E  and  F,  the  effect  of  which  were  that  the  plaintiff 
by  taidng  the  position  of  obvious  danger  on  the  step  of  the  plat- 
form was  not  entitled  to  recover.  From  what  we  have  above 
•aid  it  ^^  will  appear  that  there  was  no  error  in  refusing  those 
instructions. 
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Instruction  Q  asked  by  defendant  was  to  the  effect  that  if 
the  Meramec  car  at  the  moment  of  the  accident  was  not  pass- 
ing through  the  curve,  tiie  verdict  should  he  in  favor  of  the 
Meramec  company.  That  instruction  called  for  a  verdict  for 
that  defendant  even  though  the  Meramec  car  had  stopped  after 
it  had  entered  the  curve,  as  some  of  the  evidence  tended  to  show, 
at  a  point  where  the  danger  was  greatest.  It  was  not  error 
to  refuse  that  instruction. 

3.  It  is  earnestly  argued  that  the  damages  awarded  by  the 
jury  are  excessive. 

We  do  not  deem  it  necessary  in  this  opinion  to  discuss  the 
evidence  bearing  on  this  point  It  is  sufficient  to  say  that  the 
assessment  by  the  jury  is  not  so  much  out  of  the  way  as  to  jus- 
tify us  in  invading  iieir  peculiar  province.  There  is  nothing 
to  indicate  that  it  is  not  the  result  of  calm  judgment,  and  we 
will  not  disturb  it 

We  find  no  error  in  the  record  and  therefore  the  judgment 
is  affirmed. 

All  concur. 

The  Duty  and  Liabilitp  of  Street  Railway  companies  to  passengen 
taking  dangerous  poeitioiis  on  their  ears  are  diseoesed  in  Watson  t. 
Portland  etc.  By.  Co.,  91  Me.  584,  64  Am.  St.  Bep.  268,  40  AU.  699, 
44  L.  B.  A.  157;  Whalen  ▼.  Consolidated  Traction  Co.,  61  K.  J.  L. 
•06,  68  Am.  St.  Bep.  723,  40  Atl.  645,  41  L.  B.  A.  836;  Woodroffe  ▼. 
Bozborongh  ete.  By.  Co.,  201  Pa.  St.  521,  88  Am.  8t.  Bep.  827,  51 
Atl.  824;  Thane  v.  Seranton  Traction  Co.,  191  Pa.  St.  249,  71  Am.  St. 
Bep.  767,  43  Atl.  186;  Beber  v.  Pittsburg  etc.  Traction  Co.,  179  Pa. 
St.  389,  36  Atl.  245,  57  Am.  St.  Bep.  599,  and  cases  cited  in  the  cross- 
reference  note  hereto.  In  a  recent  Michigan  case  it  is  held  contrib- 
utory negligence,  as  a  matter  of  law,  for  a  passenger  on  a  freight 
train  to  take  a  loose  chair  near  an  open  door  in  the  caboose,  instead 
of  a  flzed  seat  provided  for  passengers,  when  he  knows  that  the 
train  is  being  made  up:  Freeman  t.  Pere  Marquette  B.  B.  Co.,  131 
lOeh.  544,  100  Am.  St.  Bep.  621,  91  K.  W.  1021. 
Am.  St.  asp.  ToL  101-38 
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JONES  V.  KANSAS  CITY,  FORT  SCOTT  AND  MEMPHIS 
BAILBOAD  COMPANY. 
[178  Mo.  528,  77  a  W.  890.] 

PLBADINO  —Waiver  of  Defects.— A  defect  appearing  on  the 
face  of  the  complaint  can  be  reached  only  by  demurrer,  anlen  it 
affects  the  validity  of  the  cause  of  action,  rendering  the  complaint 
insufficient  to  support  the  cause  of  action,  and  then  it  can  be  neither 
waived  nor  cured,  and  can  be  brought  up  on  motion  to  arrest  judg- 
ment, or  during  the  trial.  All  other  defects  in  the  complaint  can  be 
waived  and  are  deemed  to  have  been  waived  unless  brought  to  the 
attention  of  the  court  by  demurrer,  and  unless,  if  the  demurrer  is 
overruled,  the  defendant  declines  to  plead  to  the  merits,  (pp.  4^8, 
439.) 

APPELLATE  PRACTICE — ^Beview  of  Demurrer. — The  com- 
plaint, the  demurrer,  and  the  judgment  of  the  court  on  the  demurrer^ 
constitute  a  part  of  the  record  proper,  and  such  judgment  is  review- 
able without  exception,  but  a  motion  for  a  new  trial  relates  to  matters 
only  that  are  preserved  by  the  bill  of  exceptions,     (p.  439.) 

ACTIONS — ^Unnecessary  Party. — An  unnecessary  party  to  an 
action  may  be  dropped  at  any  time  without  affecting  the  rights  of 
necessary  parties  and  the  presence  of  the  unnecessary  party  in  the 
case  is  not  ground  for  a  reversal  of  the  judgment,     (p.  440.) 

ACTIONS — ^Unnecessary  Parties. — ^If  a  statute  declares  that  a 
trustee  of  an  express  trust  may  sue  in  his  own  name  without  joining 
the  person  for  whose  benefit  the  suit  is  prosecuted,  the  joining  of 
such  beneficiary,  if  not  forbidden  by  statute,  is  unnecessary,  but 
not  fatal  to  the  action,     (p.  442.) 

ACTIONS— Unnecessary  Parties— Construction  of  Statute. — 
If  a  statute  creates  a  liability  against  a  railroad  company  for  dam- 
ages due  to  any  of  its  employes  arising  out  of  the  negligence  of  its 
agents,  and  declares  that  the  amount  recovered  shall  inure  to  the 
exclusive  benefit  of  the  widow  and  children  of  the  deceased  employ^, 
and  if  he  is  not  a  resident  of  the  state,  that  suit  may  be  maintainetl 
by  the  widow,  such  statute  makes  the  widow  the  trustee  of  an  ex- 
press trust,  and  suit  may  be  maintained  by  her  alone  for  the  benefit 
of  herself  and  her  children,  the  joining  of  such  children  as  parties 
plaintiff,  though  unnecessary,  is  not  a  fatal  defect  to  the  maintenance 
of  the  action,     (p.  442.) 

ACTIONS— Parties— Suit  for  Infant.— If  suit  is  prosecuted  for 
an  infant,  it  must  run  in  the  name  of  the  infant,  as  plaintiff,  by  it^ 
guardian  or  next  friend,  and  not  in  the  name  of  the  guardian  or  next 
friend  for  the  infant.     The  infant  is  the  real  plaintiff,     (p.  442.) 

MASTEB  AND  SEBVANT— Assumption  of  Bisks— Negll« 
gence. — An  employ^  operating  a  locomotive  on  a  railroad  assumes  the 
ordinary  risks  incident  to  that  business,  and  if  injured  through  an 
-iccident  incident  to  such  business,  without  fault  of  the  company, 
cannot  recover,     (p.  442.) 

ICASTEB  AND  SEBVANT— Negligence— Evldence.—Proof  of 
the  mere  fact  that  a  servant  was  injured  in  the  master's  service  is 
not  sufficient  to  make  out  a  prima  facie  case  for  his  recoverv      Co 
442.)  /  ••'*'• 

BAILBOADS— Negligence— Assumption  of  Bisks— Bnnlen  of 
Proof.— Danger  of  a  collision  by  a  regular  railroad  train  with  cara 
running  loose,  and  unattended  from  a  sidetrack  to  the  main  track. 


Digitized  by  VjOOQIC 


Dec.  1903.]    Jones  r.  Kansas  City  etc.  E.  E.  Co.  435 

is  not  one  of  the  ordinary  risks  incident  to  tlie  business  of  engineer 
in  charge  of  the  train  on.  the  main  track,  and  in  such  event  the 
burden  of  proof  is  on  the  railroad  company  to  explain  the  cause  of 
ffoch  collision  and  resulting  injury  to  the  engineer,     (p.  443.) 

RATTiBOAPa — ^NegUgenoe— Fellow-senrants. — An  engineer  in 
charge  of  a  regular  railroad  train  on  a  main  track  is  not  a  fellow- 
servant  with  other  employes  of  the  company,  intrusted  with  the  duty 
of  preventing  loose  cars  from  escaping  from  the  sidetrack  to  the 
main  track  in  an  ordinary  storm  by  putting  brakes  on  or  blocking 
them  to  prevent  their  escape,     (p.  443.) 

BATLBOADS — ^Negligenoe— Loose  Car»— Borden  of  Proof. — If 
loose  and  unattended  cars  run  on  to  a  main  railroad  track  imperiling 
the  life  or  safety  of  an  engineer  in  charge  of  a  train  on  the  main 
track,  and  in  the  due  perf onnance  of  his  duty,  it  must  be  presumed 
that  the  company  did  not  exercise  reasonable  care  to  prevent  its 
loose  cars  from  escaping,  and  the  burden  of  proof  is  on  it  to  explain 
the  situation,  and  to  show  that  it  performed  its  duty  in  endeavoring 
to  prevent  such  loose  cars  from  escaping,     (pp.  443,  444.) 

BATTiBOADS— Negligence— Hffaintenance  of  Derail  Switch. — 
The  fact  that  a  railroad  company  does  not  maintain  a  "derail'' 
switch  to  prevent  loose  cars  on  a  sidetrack  from  escaping  onto  the 
main  track  is  not  per  se  negligence.  The  law  imposes  upon  the 
railroad  company  only  reasonable^  care  in  Buch  case,  and  does  not  re- 
quire it  to  furnlBh  absolutely  safe  or  even  the  best  known  appliances, 
(pp.  446,  447.) 

BAIIA0AD8— Negligence—Obvioiia  Danger— Assmnption  of 
BiskSL — The  fact  that  a  railroad  company  does  not  maintain  a  '' de- 
rail" switch  on  a  sidetrack  to  prevent  loos-e  cars  thereon  from  es- 
caping onto  the  main  track,  is  not  such  an  obvious  danger  as  to  con- 
stitute it  negligence  for  an  engineer  in  charge  of  a  regular  train 
running  on  the  main  track  to  continue  in  the  service  of  the  company 
after  luiowledge  of  the  absence  of  such  ' '  derail ' '  switch,     (p.  447.) 

BAIUtOADS— Negligence— Failure  to  "Faston  and  Secore" 
Cars. — ^An  instruction  authorizing  a  recovery  for  an  injuy  to  a  rail- 
road employ^  caused  by  the  escape  of  loose  cars  from  a  sirletrack  to 
the  main  track,  if  the  railroad  company  '' negligently  failed  and 
omitted  to  fasten  and  secure  said  cars  on  said  switch  or  sidetrack, 
and  that  by  reason  of  said  negligent  failure  and  omission  said  cars 
escaped  from  said  sidetrack,"  is  not  open  to  the  objection  that  the 
words  ''fasten  and  secure"  imply  the  duty  of  making  such  cars  ab- 
solutely incapable  of  getting  loose  or  escaping,     (p.  448.) 

BAILBOADS — ^Negligence  Causing  Death— Measure  of  Dam- 
ages.— An  instruction  that  the  measure  of  damages  against  a  rail- 
road for  negligently  causing  the  death  of  its  employ 6  is  all  of  the 
wages  that  he  would  probably  have  earned  during  the  period  of  his  life 
expectancy,  is  objectionable  as  authorizing  too  great  a  recovery,  but  is 
not  ground  for  reversal  when  the  jury  does  not  return  an  excessive 
verdict,     (p.  451,) 

L.  P.  Parker  and  Pratt,  Dana  &  Black,  for  the  appellants. 
W.  Moore  and  J.  A.  Eeed,  for  the  respondents. 


VALLIANT,  J.  David  E.  Jones,  who  was  the  husband 
of  the  plaintiff  Mary  and  the  father  of  the  infant  Mary,  was 
a  looomotiYe  engineer  in  the  service  of  ^^  the  defendant  and 
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was  killed  in  a  railroad  accident  at  La  Gygne,  a  station  on  de- 
fendant's road  in  the  state  of  Kansas^  which  accident  was 
eansed,  as  plaintiffs  allege,  by  the  negligence  of  the  defendant. 
The  right  of  action  is  based  on  the  following  statutes  of  Kan- 
sas: Paragraph  1251  of  the  General  Statutes  of  Kansas  of  1889, 
as  follows:  '^very  railroad  company  organized  or  doing  busi- 
ness in  this  state  shall  be  liable  for  all  damages  done  to  any 
employ6  of  such  company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its  engineers  or  other 
employes  to  any  person  sustaining  such  damage." 

Also  section  422  of  chapter  80  of  the  Laws  of  1868,  known 
as  paragraph  4518,  General  Statutes  of  Kansas  of  1889,  as 
follows :  ''When  tbe  death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action  had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The  dam- 
ages cannot  exceed  ten  thousand  dollars,  and  must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin,  to  be  distributed  in  the  same  manner  as  personal  prop- 
erty of  the  deceased.'* 

Also  paragraph  4519  of  the  General  Statutes  of  Kansas  of 
1889,  also  designated  as  section  422a  as  follows:  'TBe  it  en- 
acted by  the  legislature  of  the  state  of  Kansas,  that  in  all  cases 
where  tiie  residence  of  the  party  whose  death  has  been  or  here- 
after shall  be  caused  as  set  forth  in  section  422  of  chapter 
80  of  the  Laws  of  1868,  is  or  has  been  at  the  time  of  his  death 
in  any  other  state  or  territory,  or  when,  being  a  resident  of 
this  state,  no  personal  representative  is  or  has  been  appointed, 
the  action  provided  in  said  section  422  may  be  brought  by  the 
widow,  or  where  there  is  no  widow,  by  the  next  of  kin  of  such 
deceased.'' 

The  plaintiff  is  Mary  Jones,  the  widow,  suing  in  *••  her  own 
right,  and  the  same  Mary  in  the  capacity  of  next  friend,  duly 
appointed,  suing  in  behalf  of  the  other  Mary,  an  infant  five 
jears  old,  the  only  child  of  the  deceased. 

The  n^ligence  charged  in  the  petition  is  that  the  defendant 
placed  on  its  sidetrack  at  La  Gygne  three  freight-cars  and 
negligently  failed  to  perform  its  duty  in  tiiat  connection  in 
the  following  particular,  viz.,  to  fasten  and  secure  the  can 
on  the  sidetrack;  to  keep  the  brakes  properly  set  and  the  cars 
properly  blocked;  to  provide  the  cars  with  suffideat  brakes  ia 


Digitized  by  VjOOQ IC 


Dec  1903.]    Jones  v.  Ka^nsas  City  etc.  E.  E.  Co.  437 

good  order  to  hold  them  in  place;  to  provide  Ihe  ends  of  the 
sidetrack  with  safety  or  derail  switches  or  other  devices  of  the 
kind  nsnally  provided  by  railroads  at  such  places  and  in  com- 
mon use  at  such  places  to  protect  the  main  track  from  loose 
cars  and  to  prevent  cars  when  not  tmder  control  from  passing 
from  the  side  track  to  the  main  track.  The  petition  states  that 
in  consequence  of  this  failure  of  duty  on  the  part  of  the  de- 
fendant, the  three  freight-cars  mentioned  were  suffered  to  es- 
cape from  the  sidetrack  and  run  loosely  and  unattended  to 
and  upon  the  main  track,  where  they  came  into  collision  with 
the  locomotive  engine  which  the  plaintiff's  husband  was  opera- 
ting, drawing  a  freight  train,  and  in  consequence  thereof  he 
received  injuries  of  which  on  the  next  day  he  died. 

The  answer  of  the  defendant  was:  1.  A  plea  that  the  infant 
Mary  was  not  a  proper  or  necessary  party  to  the  suit;  2.  A 
general  denial;  and  3.  A  plea  of  contributory  negligence,  to 
which  was  a  reply  of  general  denial 

Upon  the  trial  the  plaintiff  made  the  formal  proof  of  her 
appointment  as  next  friend  of  the  infant  and  that  she  was  the 
widow,  and  the  infant  the  only  child  of  the  deceased.  Con- 
cerning the  accident  the  testimony  for  the  plaintiff  tended  to 
show  aa  follows:  > 

At  La  Cygne  the  defendant's  road  runs  north  and  souiiL. 
On  a  sidetrack  at  that  station,  on  the  evening  <^^  of  June 
25,  1897,  there  were  several  freight-cars  stationed.  07  these 
the  one  farthest  south  was  a  coal-car  loaded  with  ties,  next 
north  after  a  space  of  two  hundred  or  three  hundred  feet  was 
a  stock-car,  and  attached  to  it  on  the  north  end  was  a  box« 
car.  From  the  north  end  of  the  switch  to  a  point  beyond  where 
the  box-car  and  stock-car  stood  it  was  slightly  upgrade.  From 
the  stock-car  to  the  coal-car  it  was  nearly  level;  b^ond  the 
ooal-car  to  the  main  track  it  was  slightly  downgrade,  and  the 
main  track  was  downgrade  from  the  end  of  the  switch  to  the 
place  of  the  accident  Between  8  and  9  o'clock  on  the  even- 
ing of  the  day  named,  a  storm  of  wind,  rain  and  hail  came 
from  the  northwest,  which  drove  the  three  cars  down  the  side- 
track, out  on  the  main  track,  and  down  it  for  a  distance  of  a 
mile,  at  which  point  a  locomotive  drawing  a  freight  train  go- 
ing north  came  forcibly  in  collision  with  the  coal-car  and  caused 
a  wreck  of  the  engine.  The  plaintiff's  husband  who  was  the 
engineer  in  charge  of  the  locomotive  received  severe  injuries, 
of  which  he  died  the  next  day.  It  was  a  dark  night;  the  en- 
gine was  nmning  at  the  usual  rate  facing  the  wind  and  rain. 
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The  train  was  running  on  its  schedule  time,  and  had  the  righi 
of  way ;  the  deceased  was  in  the  discharge  of  his  regular  duty. 
It  was  a  severe  but  not  an  unprecedented  storm;  the  damage 
done  by  it  in  and  around  the  station  was  not  serious.  No  houses 
or  trees  were  blown  down.  Stonns  as  severe  were  not  so  un- 
usual in  that  vicinity  as  to  be  beyond  expectation.  This 
switch  track  was  not  equipped  with  what  in  the  testimony  was 
called  a  "derail  switch/'  although  a  considerable  number  of 
sidetracks  of  defendant  along  that  part  of  its  road  between 
Port  Scott  and  Kansas  City  did  have  that  equipment  A  '^de- 
rail switch"  is  a  device  which  when  set  will  cause  a  car  running 
loose  on  the  sidetrack  to  run  off  its  rails  to  the  ground  before 
reaching  the  main  track,  and  it  is  contrived  to  prevent  acci- 
dents of  this  kind.  The  testimony  for  plaintiff  also  tended 
to  show  that  the  brakes  were  not  set  on  the  *^*®  three  cars  that 
-escaped  and  that  they  were  not  blocked  or  otherwise  fastened. 
These  three  were  the  only  cars  of  those  on  that  sidetrack  that 
alight  that  were  driven  out  by  the  storm. 

The  testimony  for  the  defendant  tended  to  prove  that  the 
three  cars  in  question  were  supplied  with  good  and  sufficient 
brakes;  that  the  brakes  were  set>  and  that  as  set,  they  afforded 
all  the  security  required  lor  holding  the  cars  in  place  under 
ordinary  conditions  or  conditions  that  might  reasonably  be  an- 
ticipated. That  the  storm  was  of  such  unusual  force  that  it 
could  not  have  been  reasonably  anticipated.  That  the  device 
called  the  derail  switch  was  not  usually  used  in  sidetracks  level 
or  nearly  so,  as  this  was,  but  only  where  the  grades  were  steep. 
That  a  derail  switch  was  not  only  not  necessary  but  not  desir- 
able in  a  sidetrack  like  this;  that  such  a  switch  had  its  own 
difficulties  and  drawbacks,  which  rendered  its  usefulness  in  the 
long  run  questionable. 

The  case  was  given  to  the  jury  under  instructions  whidi 
will  be  hereinafter  discussed.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  five  thousand  dollars.  The 
defendant  appeals. 

1.  It  is  assigned  as  error  that  the  minor  child  of  the  deceased 
was  not  a  proper  or  necessary  party.  There  was  a  demurrer 
to  the  petition  on  that  ground,  which  was  overruled,  where- 
upon the  defendant  filed  an  answer  in  which  it  set  up  the 
same  objection  to  the  petition.  The  defect,  if  it  was  such,  ap** 
pearing  on  the  face  of  the  petition,  could  be  reached  only  by 
demurrer,  xmless  it  was  such  a  defect  as  affected  the  validity 
of  the  cause  of  action,  rendering  the  petition  insuflScient  to 
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support  a  judgineQt^  in  which  case  {he  defect  could  be  neither 
waived  nor  cured^  but  could  be  brought  up  on  motion  in  ar- 
rest or  during  the  triaL  But  if  it  was  not  a  defect  fatal  to  the 
right  of  recovery,  if  it  was  one  that  could  be  waived,  it  will  be 
deemed  to  have  been  waived  unless  it  was  brought  to  *••  the 
attention  of  the  court  by  demurrer,  and  unless,  if  the  demurrer 
was  overruled,  the  defendant  declined  to  plead  to  the  merits. 
Pleading  to  tiie  merits  after  such  a  demurrer  is  overruled 
waives  the  right  to  complain  of  the  ruling.  The  insertion  in 
the  answer  of  a  clause  which  was  only  a  repetition  of  the  de- 
murrer, did  not  avoid  the  effect  above  stated  of  answering  over. 
Nor  can  that  consequence  be  avoided  by  inserting  in  the  motion 
ioT  a  new  trial,  as  was  done  in  this  case,  that  the  court  erred 
in  overruling  tiie  demurrer.  The  petition,  the  demurrer  and 
the  judgment  of  the  court  on  the  demurrer^  constitute  a  part 
of  the  record  proper,  and  that  judgment  is  reviewable  without 
exception,  whereas  the  motion  for  a  new  trial  relates  to  mat- 
ters only  that  are  preserved  by  the  bill  of  exceptions.  Unless, 
therefore^  the  alleged  defect  of  parties  in  this  case  is  of  such 
a  nature  as  to  defeat  the  right  of  action,  the  point  is  not  prop- 
erly before  us  for  review. 

The  defect  as  stated  in  the  demurrer  and  in  the  answer  is, 
thai  the  infant  Mary  Jones  ^'is  not  a  proper  or  necessary  party.'' 
If  she  is  merely  an  unnecessary  party,  she  may  be  dropped  at 
any  time  (Patterson's  Missouri  Code  Pleadiiig,  956,  1001; 
Powell  v.  Banks,  146  Mo.  620,  48  S.  W.  664),  without  af- 
fecting the  rights  of  the  other  plaintiff  who  is  a  necessary 
party.  There  ib  no  obscurity  in  the  meaning  of  the  term  "not 
a  necessary  party^;  it  means  that  the  suit  can  proceed  just  as 
weU  without  her,  and  in  that  event,  if  her  presence  has  the 
effect  to  hinder  or  burden  the  case,  she  may  be  dropped.  But 
the  meaning  of  the  term  "proper  party"  is  not  so  clear.  The 
word  "or"  which  the  pleader  Has  here  used,  may  be  used  in  two 
forms.  In  one  it  corresponds  to  either,  and  in  that  sense  the 
term  "proper  or  necessary*'  would  mean  "either  proper  or 
necessary" — ^that  is,  one  or  the  other.  In  the  other  form  it 
means  to  express  the  same  thing  alternately  in  different  words ; 
in  that  Benae  the  term  "not  proper  or  necessary"  would  im- 
ply that  it  was  not  proper— that  is,  not  necessary*  The  lat- 
ter is  •^  probably  the  sense  in  which  the  pleader  used  the 
term;  if  il  is  not  used  in  that  sense  then  there  is  nothing  to 
show  what  wae  meant  by  saying  that  the  infant  was  not  a 
proper  perfy.    If  she  was  merely  an  unneceanry  party,  her 
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presence  in  the  case  is  not  fnch  a  defect  aa  would  justify  a 
reyersal  of  the  judgment 

Appellant  takes  the  position  that  the  infant  cannot  main- 
tain the  suit  because  the  Kansas  statute  does  not  confer  on 
her  the  right  of  action^  and  that  the  widow  alone  cannot  main- 
tain it  because  she  is  not  alone  entitled  to  the  proceeds.  To 
sustain  this  position,  appellant  relies  on  McGinnis  v.  Missouri 
Car  etc.  Co.,  174  Mo.  225,  97  Am.  St.  Eep.  653,  73  S.  W.  586. 

In  that  case  it  was  held  by  this  court  that  the  liability  created 
by  a  statute  of  Illinois,  similar  in  character  to  that  created 
by  the  Kansas  statute  witii  which  we  are  now  concerned,  could 
not  be  enforced  in  this  state  at  the  suit  of  one  who  was  not 
authorized  by  the  statute  of  Illinois  to  maintain  the  suit  The 
Illinois  statute  conferred  the  right  of  action  on  the  personal 
representative — that  is,  the  executor  of  the  will  or  adminis- 
trator of  the  estate  of  the  deceased — ^and  it  was  held  that 
the  liability  and  the  right  of  action,  being  created  by  statute, 
only  the  person  to  whom  the  statute  gave  the  right  could  main- 
tain the  suit,  and  if,  as  in  that  case,  the  foreign  statute  gave 
the  right  to  one  whose  authority  extended  not  beyond  the  lim- 
its of  his  state,  he  could  not  sue  here.  It  was  also  held  in  that 
case  that  our  statute,  section  S48  of  the  Bevised  Statutes  of 
1899,  which  undertook  to  authorize  the  appointment  of  a  per- 
son in  this  state,  other  than  the  person  specified  in  the  foreign 
state,  to  maintain  the  suit,  was  invalid. 

The  Kansas  statute,  however,  on  which  this  suit  is  based, 
differs  in  the  feature  we  are  now  considering  from  the  stat- 
ute of  Illinois.  The  Kansas  statute  declares  the  liability,  gives 
the  right  of  action  to  the  personal  representative  of  the  de- 
ceased, specifies  that  the  damages  to  be  recovered  shall  inure  to 
the  exclusive  ***  benefit  of  the  widow  and  children,  or  next 
of  kin,  and  then  provides  that  where  the  deceased  is  not  a 
resident  of  the  state,  the  suit  may  be  maintained  by  the  widow, 
or,  if  there  is  no  widow,  then  by  the  next  of  kin.  The  right  of. 
the  widow,  therefore,  to  maintain  this  suit  is  in  line  with  the 
law  laid  down  in  McGinnis  v.  Missouri  Car  etc.  Co.,  above  men- 
tioned. The  damages  to  be  recovered  are  to  inure,  according  to 
the  express  terms  of  the  statute,  to  the  exclusive  use  of  the  widow 
and  children  or  next  of  kin.  Therefore,  when  the  administrator 
sues  and  recovers,  he  does  so,  not  for  the  use  of  the  estate  in 
general,  but  for  the  use  of  the  beneficiaries  named;  he  is,  in 
effect,  created  by  the  statute  a  trustee  of  an  express  trust  for 
the  use  of  the  widow  and  next  of  kin.    And  if  there  is  no  ad* 
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xninistrator^  or  if  the  deceased  wafl  not  a  reaideBt  of  Kanaaa, 
the  widow  may  sue.  But  when  she  sues  and  leooyers  it  ia  not  for 
her  own  use  alone^  but  for  the  use  of  herself  and  the  children 
or  next  of  kin;  she  thereby  becomes  the  trustee  of  an  express 
trusty  so  created  by  the  statute  which  created  flie  liability. 

It  is  argued  in  behalf  of  appellant  that  although  the  widow, 
by  the  law  of  Kansas,  may  sue  alone,  yet  by  force  of  our  stat* 
ute,  section  547  of  the  Bevised  Statutes  of  1899,  she  cannot 
do  so  because  she  is  not  alone  entitled  to  that  which  may  be 
recovered.  The  language  of  our  statute  is:  '^Whenever  a  cause 
of  action  has  accrued  under  or  by  virtue  of  the  laws  of  any 
other  state  or  territory,  such  cause  of  action  may  be  brought 
in  any  of  the  courts  of  this  state,  by  the  person  or  persons  en- 
titled to  the  proceeds  of  such  cause  of  action:  Provided  such 
person  or  persons  shall  be  authorized  to  bring  such  action  by 
the  laws  of  the  state  or  territory  where  the  cause  of  action  ac- 
erued." 

That  statute  was  intended  to  aid  a  resident  of  this  state  in 
availing  herself  of  the  provisions  of  the  foreign  statute,  and 
it  should  be  construed  as  an  enabling,  not  as  a  disabling  stat- 
ute. It  was  intended  to  confer  a  right,  not  to  restrict  one; 
if  by  the  law  of  Kansas  the  widow  '^^  had  the  right,  our  stat- 
ute was  not  designed  to  take  it  from  her.  This  construction 
rendera  that  section  of  our  statute  in  harmony  with  section 
541  of  the' Revised  Statutes  of  1899,  of  our  practice  act,  which 
provides  that  a  trustee  of  an  express  trust  may  sue  in  his  own 
name  without  joining  with  him  the  person  for  whose  benefit 
the  suit  is  prosecuted.  But  whilst  a  trustee  of  an  express  trust 
may  ane  in  his  own  name  without  joining  the  person  for  whose 
benefit  the  suit  is  prosecuted,  he  is  not  forbidden  to  join  the 
beneficiary,  and  if  he  does  so,  the  most  that  can  be  said  in 
criticism  of  the  act  is  that  it  was  unnecessary. 

In  the  case  at  bar,  the  vridow  and  her  child  were  the  sole 
beneficiaries  of  the  suit,  so  declared  by  the  Kansas  statute,  and 
by  the  aame  statute  the  widow  was  authorized  to  sue  and  re- 
cover for  the  benefit  of  herself  and  her  child.  She  might  have 
sued  alone,  as  trustee  of  the  express  trust,  using  apt  words 
to  show  her  authority,  and  if  she  has  joined  the  child  with  hor 
in  the  suit,  it  was  a  useless  act,  but  it  has  impinged  no  one's 

XigfatB. 

Strictly  construing  the  petition  herein,  the  child  has  not  been 
made  a  party  to  the  suit    When  a  suit  is  prosecuted  in  the 
of  an  infant,  it  must  run  in  the  name  of  the  infant  as 
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plaintiff  by  itd  guardian  or  next  friend^  and  not  in  the  name 
of  the  guardian  or  next  friend  for  the  infant  The  infant  it 
the  plaintiff,  not  the  guardian  or  next  friend.  An  executor  or 
administrator  sues  in  his  own  name  because  the  title  is  in  him, 
but  the  title  to  the  infant's  property  or  choses  in  action  is  not 
in  the  guardian  or  next  friend,  but  in  the  infant.  In  this  case, 
if  the  infant  was  a  necessary  party,  the  petition  would  be  sub- 
ject to  criticism,  because  the  plaintiffs  are  named  in  the  peti- 
tion as  Mary  Jones  for  herself  and  the  same  Mary  as  next 
friend  to  the  child,  the  legal  effect  of  which,  when  taken  with 
the  other  averments  of  the  petition,  is,  that  the  plaintiff  is 
Mary  Jones  as  widow,  suing  for  herself,  and  the  same  Mary  su- 
ing as  trustee  of  an  express  trust  for  her  child.  The  statute  of 
•*•  Kansas  gives  her  the  right  to  sue  in  that  capacity  and 
our  statute  does  not  abridge  that  right. 

2.  The  refusal  by  the  court  of  the  instructions  asked  in  the 
nature  of  a  demurrer  to  the  evidence  ia  assigned  as  error. 

As  the  foundation  for  their  theory  on  this  branch  of  the 
case,  the  learned  counsel  for  appellant  state  three  propositions, 
viz.,  that  the  burden  is  on  the  plaintiff  to  prove :  1.  Negligence 
on  the  part  of  the  defendant;  2.  The  specific  negligence 
charged;  and  3.  That  the  negligence  was  the  proximate  cause 
of  the  injury ;  and  to  these,  they  add  that,  in  the  beginning,  the 
plaintiff  is  met  by  the  presumptions:  1.  That  the  master  has 
performed  his  duty;  and  2.  That  the  catastrophe  was  the  re- 
sult of  the  usual  and  ordinary  hazards  incident  to  the  busi- 
ness, the  risk  of  which  the  servant  assumed  when  he  entered 
into  the  service.  The  proposition  that  the  burden  is  on  the 
plaintiff  to  prove  his  case  is  conceded,  and  that  the  presump- 
tion is  in  the  defendant's  favor  in  the  beginning,  follows  as  a 
corollary.  It  is  also  beyond  dispute  that  there  are  dangers  in- 
cident to  the  business  of  operating  a  locomotive  on  a  railroad, 
even  when  the  business  is  conducted  with  due  care  on  the 
part  of  both  master  and  servant;  that  of  such  dangers,  the 
servant  assumes  the  risk,  and  if  he  is  injured  through  an  ac- 
cident that  is  incident  to  the  business,  without  fault  of  the 
master,  he  cannot  recover.  Proof,  therefore,  of  the  mere  fact 
that  the  servant  was  injured  in  the  master's  service  is  not  sufiB- 
cient  to  make  out  a  prima  facie  case  for  the  plaintiff.  To  that 
extent,  the  authorities  cited  in  the  brief  for  appellant  sustain 
those  propositions:  Yamell  v.  Kansas  City  etc.  By.  Co.,  113 
Mo.  670,  21  S.  W.  1,  18  L.  B.  A.  699;  Murphy  v.  Wabash  By., 
116  Mo.  lllr  21  S.  W.  862.    But  when  cars  are  found  running 
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loose  and  unattended  on  the  main  track  at  a  time  and  place 
when  and  where  they  are  liable  to  cause  the  wreck  of  a  regu- 
lar train,  it  cannot  be  said  that  the  danger  so  incurred  is  one 
of  the  usual  and  ordinary  hazards  incident  to  the  business.  It 
is  not  a  usual  ***  and  ordinary  occurrence  in  a  prudently 
managed  business  for  cars  to  be  found  running  loose  in  that 
manner;  it  does  not  ordinarily  occur  unless  some  one  has  neg- 
lected his  duty,  and  it  is  not,  therefore,  a  risk  assumed  by  the 
servant.  And  since  it  is  an  occurrence  not  likely  to  happen 
in  the  orderly  course  of  business,  when  it  does  happen  and  a 
servant  is  injured  in  consequence,  it  calls  for  an  explanation. 
Upon  whom  does  the  burden  of  making  the  explanation  de- 
vQlve?  It  devolves  either  on  the  injured  servant  or  on  the 
master.  If  it  was  the  duty  of  the  injured  servant  to  attend  to 
those  cars,  on  the  sidetrack,  to  see  that  they  did  not  escape, 
then  the  burden  of  making  the  explanation  devolved  upon  him. 
But  if  he  had  nothing  to  do  with  securing  the  cars  in  their 
position  on  the  sidetrack,  if  his  duty  related  only  to  the  opera- 
tion of  the  locomotive  engine,  then  there  is  no  explanation  due 
from  him. 

The  question  of  the  negligence  of  a  fellow-servant  does  not 
enter  into  this  case,  because,  as  was  shown  by  the  pleadings 
and  proof,  the  statute  law  of  Kansas  makes  the  railroad  com- 
pany liable  to  a  servant  for  the  consequences  of  the  negligence 
of  a  fellow-servant  But,  even  at  common  law,  the  negligence 
charged  in  this  case  was  not  the  negligence  of  a  fellow-servant 
It  is  the  master's  duty  to  furnish  the  servant  reasonably  safe 
appliances  and  a  reasonably  safe  field  of  operation.  This  duty, 
of  course,  in  an  extensive  business,  the  master  cannot  attend 
to  in  person,  but  must  intrust  to  servants,  but  the  servants  to 
whom  it  is  intrusted  act  in  the  master's  place  and  perform  his 
duty;  and  if  they  are  negligent,  it  is  his  negligence.  It  is  nec- 
eraary  to  observe  a  distinction  between  the  performance,  on  the 
one  hand,  of  the  work  for  which  the  business  is  undertaken,  and 
the  furnishing,  on  the  other,  of  the  appliances  and  field  of 
operation  with  which  and  in  which  to  do  the  work ;  in  the  one, 
the  servants  are  working  for  a  common  master ;  in  the  other. 
the  master,  either  per  se  or  per  alium,  is  performing  his  duty 
to  his  servant  And  whether  ^^^  he  acts  per  se  or  per  alium, 
if  he  f^ls  to  exercise  reasonable  care,  he  is  negligent 

It  was  the  duty  of  the  master  in  this  case  to  use  reasonable 
care  to  prevent  tiioee  cars  escaping,  and,  therefore,  when  they 
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were  found  nmning  loose^  so  as  to  imperil  the  life  of  the  ser- 
vant who  was  in  the  due  performance  of  his  duty^  the  presump- 
tion is  that  the  master  did  not  use  reasonable  care  to  hold  hia 
cars  on  the  sidetrack^  and  the  burden  is  on  him  to  prove  that 
he  performed  his  duty  in  this  respect;  it  devolves  on  him  to 
explain  the  occurrence. 

It  was  not  attempted,  on  the  part  of  the  defendant^  to  prove 
that  cars  with  good  brakes  and  the  brakes  properly  set,  were 
liable  to  escape  under  conditions  that  might  reasonably  be  an- 
ticipated. On  the  contrary^  when  confronted  with  the  fact 
that  the  sidetrack  was  not  equipped  with  a  derail  switch,  the 
defendant  offered  testimony  to  prove^  and  now  contends,  that 
with  good  brakes  and  the  brakes  properly  set,  the  cars  were  se- 
cure under  ordinary  conditions.  But  if  the  brakes  were  not 
set  or  the  cars  blocked,  they  were  liable,  under  ordinary  con- 
ditions, to  do  just  what  these  cars  did;  therefore,  when  it  was 
shown  that  they  did  escape,  the  presumption  arose  that  there 
was  something  wrong,  either  with  the  brakes  or  their  setting. 
The  defendant,  to  meet  this  presumption,  undertook  to  prove 
that  the  cars,  although  the  brakes*  were  set,  were  driven  out  by 
a  storm  of  such  extraordinary  force  that  it  was  not  to  have  been 
reasonably  anticipated.  If  that  was  the  fact,  the  plaintiff  was 
not  entitled  to  recover  (Stoher  v.  St  Louis  etc.  Ry.  Co.,  105 
Mo.  192, 16  S.  W.  691;  McPherson  v.  St  Louis  etc.  Ry.  Co.,  97 
Mo.  263,  10  S.  W.  846;  Brash  t.  St  Louis,  161  Mo.  433,  61 
S.  W.  808),  and  the  jury  were  so  instructed. 

That  there  was  a  severe  storm  on  that  occasion  is  shown  by 
the  evidence  on  both,  sides,  and  tiiat  these  cars  were  moved  out 
by  the  wind  is  a  natural  inference.  Whether  the  wind  was 
strong  enough  to  have  moved  them  if  the  brakes  had  been  set 
was  an  open  question.  *^  That  it  was  an  unprecedented 
storm,  even  the  evidence  of  the  defendant  can  hardly  be  said 
to  prove ;  that  it  was  a  storm  of  such  imusual  violence  as  that  it 
could  not  have  reasonably  been  anticipated  by  one  whose  duty 
it  was  to  take  measures  to  guard  against  storms,  is  a  fairly  de- 
batable proposition  imder  the  evidence.  There  were  no  sub- 
stantial buildings  or  large  trees  blown  down.  The  photographs, 
which  defendant  put  in  evidence,  which  were  taken  shortly  af- 
ter the  storm,  show  little,  if  any,  effect  of  the  wind.  There 
was  evidence  to  the  effect  that  storms  of  as  great  force,  though 
not  frequent,  were  to  be  expected,  and  that  sometimes  storms 
of  greater  severity  had  occurred  in  that  vicinity.    There  was  a 
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reference  by  one  of  defendant's  witnesses  to  a  cyclone  cellar^  to 
-which  his  tiioughts  tamed  when  this  storm  arose^  but  to  which 
he  did  not  find  it  necessary  to  go,  on  this  occasion.  The  ref- 
erence only  goes  to  show  that  a  cyclone  cellar  was  a  contrivance 
not  unknown  to  people  in  that  vicinity.  Although  the  storm 
was  severe,  yet  if  it  was  such  a  storm  as  common  experience 
taught  people  in  that  vicinity  to  expect^  it  was  the  duty  of  the 
defendant  to  have  expected  it  and  to  have  made  reasonable 
provision  to  guard  against  its  effects.  The  testimony  as  to  the 
force  of  the  storm  and  as  to  its  being  the  cause  of  the  accident. 
was  conflicting.  So  far  as  the  questions  relating  to  the  force 
and  effect  of  the  storm  were  involved,  the  case  was  given  to  the 
jury  under  the  following  instruction:  'If  you  believe  from 
the  evidence  that  the  cause  of  the  cars  being  on  the  main  track 
was  an  unusually  violent  storm,  and  that,  if  there  had  not  been 
sudi  a  storm  they  would  not  have  run  out,  then  the  defendant 
was  not  in  law  at  fault  for  their  being  there,  and,  without 
regard  to  other  questions  in  the  case,  you  should  find  your 
rerdict  for  defendant'' 

That  instruction  presented  that  feature  of  the  case  to  the  jury 
in  at  least  as  favorable  light  as  defendant  could  have  asked. 
After  the  verdict  of  the  jury,  under  that  instruction,  the  de- 
fendant has  no  right  to  ask  an  ^^  appellate  court  to  say  that 
the  cause  of  the  accident  was  an  unusually  violent  storm  unas- 
sisted by  any  negligence  of  the  defendant 

On  the  charge  in  the  petition,  that  the  brakes  were  not  set, 
the  testimony  was  conflicting.  Appellant  argues,  in  reference 
to  this  feature  of  the  case,  as  though  the  only  evidence  in  sup- 
port of  the  charge  was  tiiat  by  one  witness  who  testified  that 
as  be  passed  the  coal-car  which  was  loaded  with  ties,  he  tested 
the  bnike  by  giving  it  a  kick  with  his  foot,  and  discovered  that 
it  was  loose.  This,  he  said,  he  did  from  force  of  habit,  having 
formerly  been  in  tiie  railroad  business  and  accustomed  to  ap- 
ply that  test  in  his  inspecticm  of  oars  to  see  if  the  brakes  were 
set  We  infer  from  the  testimony  of  one  of  the  defendant's 
witnosDCs  that  it  was  not  an  unusual  manner  of  examining  the 
brakes;  be  testified  that  he  kicked  a  brake  on  one  of  these  cars 
in  passing,  and  thereby  found  it  firmly  set.  But  that  was  not 
the  only  nor  was  it  the  best  evidence  that  the  brakes  were  not 
set  The  fact  that  the  cars  went  out  by  the  force  of  a  wind 
wfaich  the  jury  found  was  not  sufficient  to  have  drawn  them 
out  if  tbe  brakes  bad  been  set^  tends  to  show  that  they  were  not 
set 
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The  defendant's  testimony  tended  to  show  that  this  coal- 
car  was  loaded  with  ties  about  3  o'clock  in  the  afternoon,  and 
left  on  a  part  of  the  sidetrack  which  was  nearly  level,  and 
that  before  leaving  it  the  foreman  set  the  brakes.  It  was  later 
in  the  afternoon  or  evening,  probably  7  or  8  o'clock,  when,  ac- 
cording to  the  plaintiff's  witoess,  he  kicked  the  brake  and  found 
it  loose. 

The  defendant's  testimony  in  reference  to  the  brake  on  the 
two  other  cars  was  not  so  positive;  One  witness  passed  within 
a  few  feet  of  them  and  looked  at  them  as  he  passed,  and  the 
brakes  seemed  to  be  set.  He  did  not  get  on  the  cars  or  touch 
the  brakes.  Another  witness  testified  that  he  came  in  op  a 
freight  train  that  afternoon  and  as  they  had  to  leave  some  cars 
on  the  sidetrack,  "^^^  it  became  necessary  to  shove  these  two 
cars  which  were  then  standing  farther  north,  to  the  position 
in  which  they  were  finally  left,  and  they  did  so.  He  testified 
that  the  two  cars  were  coupled  together;  that  the  brake  on  the 
south  end  of  the  north  car  was  set;  that  the  cars  were  shoved 
by  the  train  without  first  loosening  the  brake,  and  that  the 
brake  held  the  wheels  on  one  end  of  the  car  so  that  they  did 
not  turn.  He  left  the  cars  in  that  condition,  so  that,  accord- 
ing to  his  testimony,  there  was  but  one  brake  set  on  those  two 
cars  when  he  left,  and  there  was  no  evidence  that  anyone  set 
the  brakes  after  he  left.  According  to  this  witness,  those  two 
cars  were  switched  or  shoved  by  the  train  with  that  brake  set, 
and  they  were  left  without  any  further  setting. 

One  of  defendant's  expert  witnesses,  referring  to  the  loaded 
coal-car,  said,  that  a  jar  such  as  would  be  made  by  the  two 
other  cars  coming  against  it,  would  be  apt  to  loosen  the  brake 
on  the  coal-car.  It  is  just  as  reasonable  to  infer  that  the  jar 
these  two  cars  received  in  switching  would  loosen  the  one  brake 
which  was  set.  That  was  the  substance  of  the  defendant's  tes- 
timony as  to  the  setting  of  the  brakes  on  thdse  two  can»,  and 
it  was  far  from  convincing.  At  best,  there  was  only  one  brake 
set,  and  that  had  been  subjected  to  the  shock  incident  to  switch- 
ing. If  the  jury  reached  the  conclusion  that  the  brakes  were 
not  properly  set  on  those  two  cars,  we  can  find  no  fault  with 
their  verdict.  Those  two  cars  were  empty  cars.  They  pre- 
sented to  the  wind  a  broad  surface  and  wore  comparatively 
easily  moved,  and  coming  with  the  force  of  the  wind  against 
the  loaded  coal-car,  even  if  the  brakes  on  the  latter  were  set, 
would  probably  loosen  them,  and,  as  the  grade  was  from  that 
point  down,  the  cars  would  easily  move  down  the  track. 
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The  fact  that  there  was  no  derail  switch  there  was  not  per 
se  negligence,  and  it  was  not  so  treated  by  the  court  Since 
the  law  imposes  on  the  master  no  higher  degree  of  care  than 
that  which  it  denominates  reasonable,  it  does  not  require  him  to 
furnish  absolutely  safe  or  even  the  best  **•  known  appliances. 
Yet  when  his  conduct  in  this  respect  is  on  trial,  it  is  proper 
for  the  jury  to  know  what  appliances  are  in  common  use  in 
that  kind  of  business.  It  has  been  said  by  a  very  high  author- 
ity that  in  the  operation  of  a  dangerous  business,  the  master  is 
guilty  of  negligence  if  he  fails  to  furnish  the  best,  well-known 
and  reasonably  attainable  implement:  Mather  y.  Billston,  156 
TJ.  S.  391,  15  Sup.  Ct  Hep.  464,  39  L.  ed.  464.  We  do  not 
understand  that  case  as  laying  down  any  stricter  rule  in  refer- 
ence to  the  master's  duty  in  that  respect  than  that  he  was  to 
do  all  that  a  reasonably  prudent  master,  mindful  of  the  dan- 
gerous character  of  his  business,  would  ordinarily  do  to  protect 
the  lives  of  his  servants.    That  is  the  law  in  this  state. 

We  do  not,  therefore,  say  that  the  defendant  in  this  case  was 
negligent  because  the  sidetrack  was  not  equipped  with  a  derail 
switch,  although  it  is  quite  plain  that  if  it  had  been  so  equipped 
this  accident  would  not  have  occurred.  And  before  passing 
this  point,  we  may  as  well  say  now  (since  it  is  the  only  founda- 
tion for  the  plea  of  contributory  negligence)  that  the  maintain- 
ing of  the  sidetrack  without  the  derail  switch  was  not  such 
an  obvious  danger  as  to  authorize  the  court  to  pronounce  the 
act  of  the  locomotive  engineer  in  continuing  in  the  service  neg- 
ligence as  a  matter  of  law.  If  the  danger  was  not  obvious 
to  the  master,  it  was  not  obvious  to  the  servant.  Therefore,  as 
it  affects  both  the  master  and  the  servant,  the  question  of 
whether  the  sidetrack  without  the  derail  switch  was  a  reason- 
ably safe  appliance  was  a  question  for  the  jury.  If  the  master, 
in  the  exercise  of  his  right  to  choose  between  two  appliances, 
chooses  the  one  less  safe,  the  fact  should  make  him  the  more 
careful  to  properly  use  ttie  one  he  selects. 

Under  the  evidence  in  this  case,  the  trial  court  did  right  in 
refusing  the  instructions  looking  to  a  nonsuit. 

3.  Appellant  complains  of  the  following  language  in  instruc- 
tion 1  given  for  the  plaintiff:  ^^  "The  court  instructs  the 
jury  that  if  you  believe  and  find  from  the  evidence  that  .... 
on  or  about  said  date  the  defendant  placed  or  had  on  its  switch 
or  sidetrack  at  La  Cygne,  Kansas,  three  certain  freight-cars 
and  negligently  failed  and  omitted  to  fasten  and  secure  said 
cars  on  said  switch  or  sidetrack,  and  that  by  reason  of  said 
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negligent  failure  and  omission^  if  it  was  negligent^  said,  can 
escaped  from  said  sidetrack^  etc.,  then  your  yerdict  should  be  for 
plaintiffs/' 

The  objection  is  to  the  words  "fasten  and  secure,"  and  it  is 
argued  that  these  words  imply  the  duty  of  making  the  cara 
absolutely  incapable  of  getting  loose.  Even  standing  alone,  tlie 
instruction  would  not  have  been  liable  to  the  meaning.  The 
greater  part  of  the  evidence  for  both  plaintiff  and  defendant 
related  to  the  subject  of  fastening  and  securing  the  cars  on 
the  sidetrack  by  means  of  brakes  and  blocks.  It  was  shown 
that  sometimes,  when  brakes  were  not  considered  sufiScient 
blocks  were  used,  but  when  the  brakes  were  sufficient,  blocks 
were  not  used.  All  the  fastening  or  securing  that  the  jury 
had  heard  about  was  by  means  of  brakes  and  blocks,  and  they 
could  not  have  interpreted  the  instruction  as  meaning  that  it 
was  the  duty  of  the  defendant  to  have  anchored  the  cars  with 
chains.  The  instruction  uses  the  term  'Negligently  failed,^ 
and  it  was  followed  by  an  instruction  defining  the  word  '*neg- 
ligenf  Another  instruction  for  plaintiff  distinctly  told  the 
jury  that  the  defendant  was  not  bound  to  use  any  particular 
device  to  prevent  the  cars  from  escaping,  but  only  reasonable 
and  ordinary  care,  taking  into  consideration  appliances  and 
means  in  common  use.  The  instruction  given  at  the  request 
of  defendant  also  made  it  impossible  for  a  jury  of  ordinary  in- 
telligence to  have  given  the  interpretation  to  the  words  '^fastai 
and  secure''  that  appellant  apprehends  was  given  them.  Those 
instructions,  on  this  point,  were  to  the  effect  that  the  jury  must 
not  look  to  any  one  instruction  alone,  but  all  the  instructions 
were  to  be  taken  together;  that  they  ^^  must  lock  to  the  evi- 
dence alone  for  the  facts;  that  the  defendant  did  not  owe 
its  servant  any  duty  to  make  his  surroundings  absolutely  safe, 
but,  in  that  respect,  to  use  only  ''such  care  as  a  reasonably 
careful  employer  would  use  in  regard  to  the  place  where  and 
the  appliances  with  which  he  had  to  work.  And  so,  if  you 
believe  from  the  evidence  Ihat  defendant  used  such  care  with 
regard  to  its  tracks  and  cars,  and  that,  in  spite  of  it,  ttie  col- 
lision took  place,  there  was  no  one  in  law  to  blame  therefor, 
and  your  verdict  must  be  for  the  defendaaf  We  discover 
no  error  in  plaintiff's  first  instruction. 

Appellant,  in  its  brief,  says  that  the  second  instruction  for 
plaintiff  is  erroneous,  but  does  not  specify  the  particularsiun 
which  it  is  so,  and  we  perceive  none. 
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The  third  instruction  for  plaintiffs  is  complained  of  because 
it  says:  "And  in  determining  whether  it  [the  defendant]  did 
use  reasonable  and  ordinary  care  in  that  regard,  you  may  take 
into  consideration  the  appliances  and  means,  if  any,  which  were 
adopted  and  in  common  and  general  use  at  the  time  for  that 
purpose,  at  similar  places,  by  prudently  and  properly  conducted 
railroads.'* 

The  argument  is  that  there  was  no  evidence  tending  to  show 
that  there  was  any  appliance  in  general  use  which  was  not  in 
use  by  the  defendant  at  this  place.  The  evidence  for  the  plain- 
tiff tended  to  show  that  it  was  no  unusual  occurrence  for  cars 
to  be  blocked  on  a  sidetrack;  that  evidence  was  answered  by 
the  defendant  with  evidence  tending  to  show  that  when  the 
brakes  were  good  and  well  set  and  the  track  level,  blocks  were 
not  ordinarily  used.  On  the  part  of  the  plaintiff,  the  evidence 
tended  to  show  that  derail  switches  were  in  common  use  on 
this  and  other  railroads;  this  evidence  was  met  by  the  defend- 
ant with  expert  evidence  tending  to  show  that  such  switches 
were  not  used  when  the  sidetrack  was  as  nearly  level  as  this 
was,  and  thai  they  were  of  questionable  utility  anyway.  The 
court  would  have  been  compelled  to  have  usurped  the  province 
of  the  jury,  ^^^  and  have  decided  those  questions  of  fact  in  the 
defendant's  favor,  before  it  could  have  refused  the  plaintiff's 
third  instruction.  It  is  also  contended  that  tiie  instruction 
was  erroneous  in  omitting  to  call  the  jury's  attention  to  the 
risk  assumed  by  the  servant  when  he  went  into  the  business. 
There  was  nothing  in  the  evidence  on  which  to  predicate  a 
hypothesis  that  the  accident  was  the  result  of  a  condition  ordi- 
narily incident  to  the  business,  unaided  by  the  negligence  of  the 
master. 

The  storm  theory  was  the  only  real  defense  in  the  case.  If 
the  storm  was  not  of  such  unusual  violence  that  it  could  not 
reasonably  have  been  anticipated  and  its  effects  guarded  against, 
then,  the  cars  would  not  have  been  found  running  wild,  un- 
less the  ordinary  precautions  to  hold  them  in  place  had  been 
neglected.  There  was  evidence  tending  to  show  that  the  ac- 
cident resulted  from  the  effect  of  such  an  unusual  storm,  and 
the  jury  were  instructed,  in  very  clear  language,  to  render 
their  verdict  for  the  defendant  if  they  found  that  to  be  the  fact. 
And,  in  another  equally  explicit  instruction,  the  jury  were  told 
that  if  the  death  ci  the  plaintiff's  husband  resulted  from  one  of 
the  ordinary  perils  incident  to  the  business,  she  could  not  re- 
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cover.    Appellant  has  no  cause  to  complain  of  the  third  instmc- 
lion. 

The  instruction  as  to  the  measure  of  damages  is  as  follows  i 
"The  court  instructs  the  jury  that  if  you  find  for  the  plaintiffs 
you  should^  in  assessing  their  damages^  assess  the  same  with 
reference  to  the  pecuniary  loss,  if  any,  sustained  by  the  wife 
and  child  of  the  deceased:  1.  By  fixing  the  same  at  such  sum 
as  you  may  believe  and  find  from  the  evidence  would  equal  the 
probable  earnings  of  the  deceased,  taking  into  consideration 
his  age,  business  capacity,  experience,  habits,  health  and  energy^ 
during  what  would  probably  have  been  his  lifetime,  if  he  had 
not  been  killed;  2.  By  adding  these  to  the  value  of  his  services 
in  the  attention  to  and  care  ^'^  of  his  family  and  the  educa- 
tion of  his  child,  in  all  not  to  exceed  the  sum  of  ten  thousand 
dollars/' 

It  is  complained  of  that  instruction  that  it  gives,  as  the 
measure  of  damages,  all  the  wages  that  the  deceased  would 
probably  have  earned  during  the  period  of  his  life  expectancy, 
without  taking  into  consideration  natural  contingencies,  and 
without  considering  that  part  of  his  earning  at  least  would  not 
necessarily  or  naturally  have  been  given  to  his  wife  and  chil- 
dren. The  instruction  is  liable  to  that  interpretation,  although 
in  the  first  part  of  it  the  jury  are  told  that  they  must  assess 
the  damages  with  reference  to  the  pecuniary  loss,  if  any,  sus- 
tained by  the  wife  and  child.  Beading  all  the  clauses  of  the 
instruction  together,  they  may  be  construed  to  mean  that  the 
jury  are  to  calculate  from  the  evidence  the  probable  amount 
of  earnings  of  plaintiff's  husband  if  he  had  lived  the  full  pe- 
riod of  his  life  expectancy,  then  to  estimate  how  much  of  that 
amount  would  probably  have  inured  to  the  benefit  of  the  wife 
and  child  and  to  that  add  the  pecuniary  value  of  the  husband's 
and  father's  personal  service  in  the  care,  maintenance  and  rear- 
ing of  his  family.  But  since  the  instruction  as  given  is  liable 
to  the  construction  appellant  puts  upon  it,  we  cannot  give  it 
our  approval  for  a  precedent  The  evidence  showed  that  tiie 
plaintiff's  husband's  life  expectancy  was  thirty-two  years,  and 
that  he  was,  at  the  time  of  his  death,  earning  fifteen  hundred 
dollars  a  year.  At  that  rate,  he  would  have  earned  in  the  full 
period  of  his  life,  over  forty  thousand  dollars.  The  plaintiff 
was  not  entitled  to  all  the  wages  her  husband,  on  that  basis, 
would  have  earned.  It  was  proper  for  the  jury  to  take  into 
account  what  he  was  earning,  his  capacity  to  earn,  and  probable 
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duration  of  his  life^  but  they  ought  also  to  take  into  account 
the  contingencies  to  which  his  life  was  subject  and  estimate  as 
best  they  could  from  the  evidence  how  much  of  his  earnings 
would  probably  have  inured  to  his  wife  and  child,  and  what 
the  pecuniary  value  of  his  services  to  them  would  have  been. 
Of  course,  the  estimate  on  either  of  ^"^  these  points  must,  to  a 
great  extent,  partake  of  the  nature  of  conjecture,  but  as  we 
have  no  more  certain  means  we  must  make  the  wisest  use  we 
can  of  the  means  we  have. 

But  although  we  cannot  approve  the  instruction,  we  do  not 
feel  justified  in  reversing  the  judgment  on  that  account,  because 
it  is  very  apparent  that  the  jury  did  not  put  on  it  the  construc- 
tion appellant  does,  since  they  rendered  their  verdict  for  only 
five  thousand  dollars,  when,  under  the  instruction  they  were 
at  liberty  to  assess  the  damages  as  high  as  ten  thousand  dollars, 
that  being  the  limit  of  the  Kansas  statute.  No  one  can  say, 
under  the  circtmistances  of  this  case,  that  five  thousand  dol- 
lars was  too  much  for  the  loss  of  the  husband  and  father  of 
this  family. 

We  are  expressly  forbidden  by  statute  to  reverse  a  judgment 
for  an  error  not  "materially  affecting  the  merits  of  the  action'* : 
Bev.  Stats.  1899,  sec.  865. 

The  court  refused  several  instructions  asked  by  defendant,, 
and  the  refusal  of  them  is  assigned  as  error.  But  what  we 
haye  already  said  expresses  our  views  on  those  instructions,  and 
discussion  of  them  would  be,  in  the  main,  a  repetition  of  what 
has  gone  before. 

There  was  no  error  in  admitting  evidence  that  derail  switches 
were  in  use  in  other  sidetracks  on  this  road,  nor  in  admitting 
in  evidence  the  printed  rules  of  the  company  regarding  the  pre- 
cautions to  be  taken  to  prevent  cars  escaping  from  a  sidetrack. 

On  the  whole  record  we  find  no  error  "materially  affecting 
the  merits  of  the  action.'' 

The  judgment  is  afiBrmed. 

Brace,  Gantt  and  Fox,  JJ.,  concur. 

Bobinson,  C.  J.,  Marshall  and  Burgess,  JJ.,  concur  in  the 
xesult. 


TesU  to  Determine  Who  are  FeUouheervanU  are  stated  in  tlie  recent 
eases  of  Chicago  City  By.  Co.  v.  Leach,  208  111.  198,  100  Am.  St. 
Bep.  210,  70  N.  E.  222;  Kelly  Island  Lime  etc.  Co.  v.  Pachuta,  69 
Ohio  St.  462,  100  Am  St.  Bep.  706,  69  N.  E.  988;  Grant  v.  Keystone 
Immber  Co.,  119  Wis.  229,  100  Am.  St.  Bep.  883,  96  N.  W.  535.    As 
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to  whether  railway  employes  on  the  same  train  are  fellow-aervanti, 
see  Brewster  v.  Chicago  etc.  Ry.  Co.,  114  Iowa,  144,  89  Am.  St.  Eep. 
348,  86  N.  W.  221;  Grattis  v.  Kansas  City  etc.  B.  B.  Co.,  153  Mo.  380, 
77  Am.  St.  Rep.  721,  55  S.  W.  108,  48  L.  B.  A.  399;  notes  to  Pisk  ▼. 
Central  Pacific  R.  R.  Co.,  1  Am.  St.  Rep.  32;  Mast  v.  Kern,  75  Am. 
St.  Rep.  608-613.  As  to  whether  railway  employes  on  one  train  are 
fellow-servants  with  employes  on  another  train,  see  Chicago  City  By. 
Co.  V.  Leach,  208  111.  198,  100  Am.  St.  Rep.  216,  70  N.  E.  222;  notes 
to  Mast  V.  Kern,  75  Am.  St.  Bep.  610;  Fisk  v.  Central  Pacific  B.  B. 
Co.,  1  Am.  St.  Rep.  32;  Fox  v.  Sandford,  67  Am.  Dec.  695.  And  as 
to  whether  switchmen  are  fellow-servants  with  trainmen,  see  the  note 
to  Mast  V.  Kern,  75  Am.  St.  Rep.  637. 

The  Doctrine  of  Assumption  of  Risks  will  be  found  discussed  in  the 
monographic  notes  to  Houston  etc.  Ry.  Co.  ▼.  De  Walt,  97  Am.  St. 
Rep.  886900;  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St  Bep.  314- 
321.  ^ 


scHUBACH  V.  McDonald. 

[179  Mo.  163,  78  S.  W.  1020.] 

INJUKOTIOKS— Jnrisdiction  to  Issae.—Courts  of  equity  alone 
have  power  to  issue  injunctions,  and  they  never  exercise  this  power 
to  allay  mere  apprehensions  of  injury,  but  only  when  the  injury  is 
imminent  and  irreparable,     (p.  459.) 

INJUNCTION— Jurisdiction— Writ  of  Prohibition.— If  the 
court  has  jurisdiction  over  the  subject  matter,  it  has  the  power  to 
decide  whether  a  petition  for  an  injunction  does  or  does  not  state  a 
cause  of  action;  and  the  mere  failure  of  the  petition  to  state  a  cause 
of  action,  or  the  defective  statement  of  a  good  cause  of  action  in 
no  way  affects  the  jurisdiction  of  the  court,  or  justifies  the  issue  of  a 
writ  of  prohibition  to  prevent  it  from  acting,     (p.  459.) 

INJUNCTION  Against  Ticket  Scalping— Jurisdiction— Con- 
crete Case. — A  petition  for  an  injunction  against  ticket  brokers  re- 
citing that  certain  excursion  tickets,  mileage  tickets  and  commuta- 
tion tickets  have  been  issued,  or  will  be  issued,  from  time  to  time 
by  a  railroad  company,  based  upon  a  consideration  of  reduced  rates, 
which  by  their  express  terms  are  to  be  good  only  in  the  hands  of  the 
original  purchaser,  and  that  it  will  be  impossible,  impracticable,  or 
at  any  rate  unbearably  inconvenient,  for  the  original  purchaser  to 
be  identified  and  have  the  return  ticket  stamped,  or  for  the  train 
conductors  to  determine  whether  the  person  attempting  to  ride  on 
such  return  ticket  is  the  original  purchaser  or  not;  that  it  would  be 
n  fraud  upon  the  railroad  for  anyone,  except  the  original  purchaser, 
to  ride  upon  such  return  tickets,  and  a  fraud  for  the  original  pur- 
chaser to  sell  such  return  tickets  to  the  ticket  brokers,  and  for  such 
brokers  to  sell  such  return  tickets  to  any  third  person  to  be  by  him 
so  used,  or  upon  the  representation  that  they  would  entitle  the  buyer 
to  so  ride  thereon;  that,  in  the  nature  of  things,  the  railroad  could 
never  ascertain  that  such  frauds  were  about  to  be  committed  until 
after  trains  had  departed  and  such  tickets  were  presented  to  train 
conductors,  and  that  it  would  then  be  too  late  to  ask  for  or  to  receive 
injunctive  relief  against  the  perpetrators  of  such  frauds,  and  that 
the  ticket  brokers  are  insolvent  so  that  no  adequate  remedy  at  law 
«ould  be  had  against  them,  and  further,  that  even  if  such  frauds 
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eonld  be  discovered  in  time  to  ask  specific  relief  in  each  case,  it 
would  involve  the  prosecution  of  a  multiplicity  of  suits,  and  piaj- 
ing  for  an  injunction  to  restrain  ticket  brokers  from  buying,  selling, 
or  dealing  in  such  nontransferable  tickets,  states  a  concrete  case  as 
to  tickets  then  held  by  ticket  brokers,  and  presents  a  live  subject 
matter,  between  live  parties,  which  gives  the  court  power  and  juris- 
diction to  issue  the  injunction,  and  a  writ  of  prohibition  will  not 
lie  to  prevent  the  court  from  acting  and  issuing  such  injunction, 
(p.  462.) 

PBOHIBITIOK,  WBIT  OF— Office  of.— A  writ  of  prohibition 
ean  never  be  made  to  perform  the  functions  of  an  appeal  or  writ  of 
error,  and  lies  only  where  a  court,  or  tribunal  clothed  with  judi- 
cial powers,  acts  in  relation  to  matters  over  which  it  has  no  jurisdic- 
tion, or  having  jurisdiction  over  the  subject  matter,  acts  in  excetf 
of  its  jurisdiction,     (p.  462.) 

INJUITOTION  Against  Ticket  Scalpers—Fetitioii  to  Oonfer 
JnzisdictloxL — A  petition  by  a  railroad  company  for  an  injunction 
against  a  ticket  broker  to  restrain  him  from  dealing  in  special  tickets, 
which  recite  upon  their  face  that  they  are  issued  at  reduced  rates 
and  are  nontransferable,  but  which  do  not  relate  to  any  particular 
occasion,  states  a  concrete  case  which  a  court  of  equity  has  jurisdic- 
tion to  hear  and  decide,  and  a  writ  of  prohibition  will  not  issne 
against  it.     (pp.  464,  465.) 

KAHtROADS — Power  to  Issue  and  Affix  Conditions  to  Special 
Tickets. — ^A  railroad  company  may  issue  special  tickets,  based  upon 
reduced  rates,  make  them  nontransferable,  and  valid  only  in  the 
hands  of  the  original  purchaser,  and  such  tickets  may  be  limited  as 
to  time,  or  as  to  occasion,  or  they  may  be  unlimited  as  to  time  or 
occasion  and  the  original  purchaser  of  such  ticket  cannot  assign 
or  transfer  it,  or  any  rights  whatever  thereunder,  to  any  third  per- 
son,    (p.  466.) 

RAILROADS — Rights  Under  Special  Nontransferable  Tickets. 
The  purchaser  of  a  special  railroad  ticket  at  reduced  rates,  non- 
transferable on  its  face  cannot  sell  or  transfer  it  to  a  third  per- 
son to  be  used  by  him  or  another,  and  if  he  does  the  railroad  com- 
pany may  invoke  the  aid  of  a  court  of  equity  to  cancel  the  contract 
because  of  the  fraud  thus  perpetrated,  or  if  the  ticket  is  used  by 
another,  it  may  sue  for  damages  for  a  breach  of  the  contract,  (pp. 
466,  467.) 

INJXmOTIOK  Against  Ticket  Brokers.— Ticket  brokers  who 
assert  a  right  to  buy  and  sell  nontransferable  railroad  tickets,  issued 
and  to  be  issued,  notwithstanding  their  terms,  and  notwithstanding 
the  fact  that  the  original  purchaser  can  confer  no  rights  upon  any- 
one thereunder,  thereby  threaten  to  invade  an  existent  property 
right  of  the  railroad,  which  owing  to  the  insolvency  of  the  brokers 
and  the  nature  of  their  business,  will  work  irreparable  injury  to  the 
railroad,  and  this  entitles  it  to  an  injunction  to  prevent  such  brokers 
from  so  doing,     (p.  469.) 

INJUNCTION  Against  Railroad  Ticket  Brokers.— There  is  an 
existent  controversy  concerning  a  legal  subject  matter  between  live 
parties  presented  for  adjudication  and  within  the  jurisdiction  of  the 
court,  where  a  petition  for  an  injunction,  together  with  the  return 
of  the  rule  to  show  cause,  show  that  defendant  ticket  brokers  have 
in  their  possession  and  intend  to  buy,  and  assert  a  property  right 
in  nontransferable  tickets  issued  by  a  railroad  company,  and  sold  or 
to  be  sold  to  such  brokers  by  original  purchasers  and  which  such 
brokers  threaten  to  sell  to  others,     (p.  470.) 
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OONSTITUnONAL  LAW— Injnnctioii  Against  Railroad  Tii^ot 
Brokerage.— A  court  in  granting  an  injunction  restraining  ticket 
brokers  from  buying  and  selling  nontransferable  railroad  tickets,  is- 
sued and  to  be  issued,  does  not  infringe  npon  the  powers  nor  invade 
the  province  of  the  legislature,     (pp.  470,  471«) 

Judson  &  Green   and  H.  W.  Bond,  for  the  petitionera. 

G.  P.  B.  Jackson,  E.  S.  Eoberts,  Johnson  &  Eichards  and  C. 
C  Allen,  for  the  respondents. 

^"^  MARSHALL,  J.  These  are  original  proceedings  against 
the  defendant  judges  of  the  circuit  court  of  the  city  of  St.  Louis, 
to  prohibit  them  from  further  entertaining  jurisdiction  in  cer- 
tain injunction  suits,  pending  before  them  in  said  court,  where- 
in the  railroads  that  are  joined  as  defendants  are  plainti&,  and 
the  plaintiffs  herein  are  the  defendants.  A  preliminary  rule 
▼as  issued  by  one  of  the  judges  of  this  court,  the  defendants 
made  return  thereto,  and  the  plaintiffs  moved  for  judgment 
upon  the  pleadings. 

The  controversy  is  this:  The  defendant  railroads  have  sys- 
tems extending  over  a  Ikrge  portion  of  the  United  States  and 
have  termini  in  St.  Louis.  The  plaintiffs  herein  are  ticket 
brokers  engaged  in  business  in  St.  Louis.  The  railroads,  each 
for  themselves,  instituted  about  fifty  suits  in  the  circuit  court 
of  St.  Louis  asking  injunctions  against  the  plaintiffs  herein, 
and  other  ticket  brokers  in  that  ciiy.  The  petitions  are  prac- 
tically alike. 

The  substance  of  the  averments  of  the  petition  is  fairly  stated 
by  one  of  the  counsel  for  the  defendants  to  be  as  follows: 
'That  in  the  year  1904:  the  Louisiana  Purchase  Exposition  Com- 
pany will  hold  a  World^s  Fair  at  St.  Louis,  to  which  all  of  the 
nations  of  the  world  have  been  invited,  ^'^  to  which  23,000 
citizens  have  subscribed,  and  the  federal  government  contrib- 
uted $5,000,000,  the  city  ot  St.  Louis  $5,000,000,  the  subscrib- 
ers $5,000,000,  and  the  state  of  Missouri  $1,000,000,  for  a 
state  exhibit.  That  various  meetings  and  ceremonies  will  take 
place  before  and  during  the  fair.  That  to  enable  the  people  to 
attend  the  fair  and  such  meetings  and  ceremonies,  excursion 
tickets  will  be  issued  from  time  to  time;  that  they  will  attend 
in  such  large  numbers  that  it  is  impracticable  to  secure  their 
signatures  to  the  return  parts  of  the  tickets.  That  for  the 
aame  reason  identification  is  impracticable. 

''That  in  addition  to  these  World's  Fair  tickets,  said  railroad, 
from  time  to  time,  issues  nontransferable  'excursion'  ticketi^ 
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''mileage*  tickets  and  ^commutation'  tickets  below  the  regular 
one-fare  rate  for  various  meetings,  assemblages  and  purposes. 
That  such  tickets  are  by  their  express  terms,  set  forth  therein, 
good  for  the  transportation  of  the  original  purchaser  alone  and 
void  in  the  hands  of  others.  That  by  virtue  of  the  terms  of 
said  tickets,  if  presented  by  one  other  than  the  original  pur- 
chaser, tlie  conductor  must  lift  the  same.  That  the  sale  of 
such  nontransferable  tickets,  where  they  are  interstate,  is  for- 
bidden by  the  interstate  commerce  law,  and  where  within  the 
state,  is  forbidden  by  the  laws  of  the  state  of  Missouri,  because 
the  purchaser  would  thereby  get  a  lower  rate  than  the  general 
public.  That  the  sale  of  the  same  is  not  only  void  for  that 
reason,  but  because  it  is  a  fraud  on  the  purchaser  and  on  the 
railroad  company  or  a  joint  fraud  on  both.  That  where  per- 
sons purchase  such  tickets  innocently  it  frequently  leads  to 
their  being  ejected  from  trains  because  said  scalpers  represented 
such  tickets  to  be  good,  and  that  where  the  purchaser  knows 
they  are  nontransferable  and  void  in  the  hands  of  persons  other 
than  the  original  purchaser,  the  buyer  deceives  the  conductor 
and  servants  of  the  railroad,  and  that  it  is  a  fraud  on  the  plain- 
tiflfg.  That  some  of  the  tickets  so  issued  have  a  return  coupon. 
*^''  which  must  be  presented  to  the  agent  before  presentation 
for  the  return  trip. 

"That  the  defendants  are  residents  of  the  city  of  St.  Louis 
and  engaged  in  the  business  of  ticket  broker  or  scalper  in  the 
city  of  St.  Louis,  and  that  they  have  full  knowledge  of  the 
character  of  such  tickets,  that  they  are  issued  at  a  special  rate, 
and  that  they  are  null  and  void  in  the  hands  of  any  person 
other  than  the  original  purchaser.  That  they  either  deceive 
the  buyer  by  representing  them  as  good  or  deceive  the  railroad 
by  aiding  the  buyer  in  using  them,  and  that  Herman  Schubach 
is  engaged  in  the  business  of  selling  such  tickets  and  proposes 
to  continue  the  sale  of  the  same  and  regularly  deal  in  the  sale 
of  said  nontransferable  tickets,  thus  defrauding  the  railroad  or 
the  buyers  of  the  tickets,  or  both. 

'That  by  reason  of  the  impossibility  of  detecting  such  frauds 
the  plaintiff  is  subjected  to  recurring  loss  and  injury  and  the 
innocent  buyer  to  pecuniary  loss,  annoyajiice  and  humiliation. 
That  the  burden  cast  on  the  conductors  of  detecting  such  fraud- 
ulent tickets  subjects  the  railroad  company  to  constant  danger 
from  suits  for  damages  for  unavoidable  errors  and  subjects  tiie 
railroad  and  public  to  interruption  and  delay  in  the  operation 
of  trains. 
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''That  the  railroad  company  has  no  way  of  discovering  who 
the  persons  are  who  so  defraud  it,  or  who  are  thus  defrauded, 
by  the  purchase  of  such  nontransferable  tickets,  because  of  the 
impossibility  of  securing  evidence  of  such  frauds,  and  that  if 
such  frauds  were  detected  it  would  lead  to  a  multiplicity  of 
suits.  That  the  defendants  are  financially  irresponsible  and  no 
judgment  at  law  could  be  collected.  That  in  consequence  there 
is  no  adequate  remedy  at  law. 

''That  it  is  the  constant  practice  of  the  plaintiff  and  its  con- 
necting lines  to  issue  tickets  at  reduced  rates  to  the  traveling 
public,  which  by  their  terms  are  nontransferable  ^'^  and  con- 
stitute a  special  contract  between  the  plaintiff  and  the  original 
purchaser  whereby  the  original  purchaser  agrees  that  the  ticket 
shall  not  be  transferred  by  him  to  any  other  person. 

"That  the  defendants  are  and  for  a  long  time  past  have  been 
engaged  in  the  business  of  buying,  selling  and  dealing  in  such 
tickets  and  inducing  the  original  purchasers  to  sell  the  same.'^ 

The  prayer  of  the  petition  is  that  the  defendants  therein 
(the  ticket  brokers)  be  enjoined  from  buying,  selling  or  deal- 
ing in  tickets  issued  by  the  railroad,  plaintiff  therein,  which 
by  the  terms  thereof  are  nontransferable. 

The  judges  severally  issued  rules  upon,  the  defendants  there- 
in to  show  cause  on  a  day  certain  why  injunctions  should  not 
issue  as  prayed.  Upon  the  return  being  made  to  the  rule  the 
six  circuit  judges  before  whom  such  injunction  cases  were 
pending  sat  together,  and  the  matter  was  fully  argued  before 
them,  with  the  result  that  they  determined  that  temporary  in- 
junctions should  issue,  and  accordingly  each  of  the  judges,  sep- 
arately, issued  injunctions  in  the  following  form :  "Now  at  this 
day  come  the  parties  hereto,  by  their  respective  attorneys,  under 
the  order  to  show  cause  heretofore  issued  herein,  and  submit 
the  application  for  a  temporary  injunction  to  the  court  upon 
the  petition  and  the  return  of  the  defendant  to  the  order  to 
show  cause  and  the  court  having  duly  considered  the  same  and 
being  sufficiently  advised  in  the  premises,  doth  order  that  upon 
plaintiff's  giving  bond  in  the  sum  of  two  thousand  five  hundred 
dollars  conditioned  according  to  law,  with  good  and  sufficient 
surety  or  sureties  to  be  approved  by  the  court,  or  judge  or  clerk 
thereof  in  vacation,  the  defendant,  his  agents,  servants  and 
eniploy6s  and  all  other  persons  acting  for  him  either  directly 
or  indirectly,  be,  and  are  hereby  enjoined  and  restrained  until 
the  further  order  of  the  court  from  buying,  selling,  dealing  in 
or  soliciting  the  purchase  or  sale  of    any    mileage   passenger 
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ticket^  or  ^^  any  part  thereof,  or  any  excurision  passenger 
ticket,  or  any  part  thereof,  or  the  return  coupon  thereof,  or 
any  part  thereof,  or  any  commutaticHi  passenger  ticket  or  any 
part  thereof,  now  being  issued,  or  heretofore  issued  and  sold, 
or  which  may  hereafter  be  issued  and  sold  by  plaintiff  for  pas- 
sage over  its  railroad,  or  issued  by  any  other  railroad  for  use 
over  plaintiff's  road,  or  any  part  thereof,  where  any  of  the  aboTe 
described  tickets  were  sold  and  where  it  appears  upon  any  sudi 
tidcet,  coupon  or  return  ticket  that  same  was  issued  and  sold 
below  the  regular  schedule  rate  under  contract  with  the  orig- 
inal purchaser  entered  upon  such  ticket  and  signed  by  such  or- 
iginal purchaser  and  that  such  ticket  is  nontransferable  and 
void  in  the  hands  of  any  other  person  than  the  original 
purchaser;  and  from  soliciting,  advertising,  encouraging  or  pro- 
curing any  person  other  than  the  original  purchaser  of  such 
ticket  to  use  or  attempt  to  use  the  same  for  passage  on  any 
train  or  trains  of  the  plaintiff.  Provided,  however,  this  order 
shall  not  apply  to  the  sale  of  any  such  aforementioned  and  de- 
scribed tickets  that  were  purchased  by  defendant  from  plaintiff 
or  any  of  plaintiff's  duly  authorized  agents  and  not  for  defend- 
ant's use  as  a  passenger  over  plaintiff's  road.^' 

Thereupon  the  defendants  in  such  injunction  suits  applied 
to  one  of  the  judges  of  this  court  for  writs  of  prohibition  to 
prohibit  the  said  judges  from  enforcing  such  injunctions  and 
from  entertaining  further  jurisdiction  of  such  injunction  suits. 
The  petitions  for  prohibitions  are  alike,  and  predicate  a  right 
of  action  upon  a  charge  that  the  circuit  judges  had  no  jurisdic- 
tion or  acted  in  excess  of  their  jurisdiction  in  the  premises 
in  the  following  respects : 

'Tlaintiff  states  that  in  and  by  its  aforesaid  proceedings  said 
court  and  defendant,  as  judge  thereof,  transcended  and  ex- 
ceeded its  lawful  jurisdiction  in  the  following  particulars: 

"1.  Said  petition  for  injunction  stated  no  matter  or  thing 
upon  which  a  court,  exercising  equity  powers,  ^®®  could  grant 
any  injunction,  or  the  particular  writ  awarded  in  this  case. 

"2.  Said  petition  for  injunction  is  not  based  upon  any  spe- 
cific property  for  the  protection  of  which  judicial  protection  is 
sought  But  it  is  attempted  by  the  injunction  sought  and 
granted  in  said  cause  to  lay  down  a  rule  of  civil  conduct,  so 
that  the  business  of  this  plaintiff  would  be  permanently  de- 
stroyed by  the  exercise  of  the  judicial  power  thus  exercised 
without  reference  to  any  specific  existing  property. 
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'^3.  Said  petition  for  injunction  and  the  temporaiy  injunc- 
tion thereon  granted  in  prescribing  a  rule  of  civil  conduct  re- 
gardless of  any  existing  property^  is  an  attempted  usurpation 
of  the  legislative  power  of  the  state,  which  alone  can  prescribe 
a  rule  of  civil  conduct  covering  future  transactions,  having 
no  relation  to  existing  properties  and  their  judicial  protection. 

'^4.  That  the  necessary  effect  of  this  attempted  regulation 
of  civil  conduct  by  a  blanket  injunction  covering  properly 
rights  hereafter  to  be  created  and  acquired  will  be  the  substi- 
tution of  summary  hearings  in  contempt  for  the  orderly  de- 
termination of  controversies  by  court  or  jury  when  contro- 
versies as  to  existing  property  rights  are  presented  for  hearing. 

"5.  Said  injunction  serves  the  purpose  of  taking  the  property 
of  plaintiff  without  'due  process  of  law.' 

'^6.  Said  injunction  is  against  the  law  of  the  land  and  there- 
by, if  permitted  to  stand,  destroys  a  lawfid  avocation  and  Eusi- 
ness  of  plaintiffs. 

"7.  Plaintiff  is  remediless  in  this,  that  his  businefls  is  inter- 
rupted and  destroyed  by  the  granting  of  the  injunction  herein, 
and  that  the  remedy  by  motion  to  dissolve  in  tiie  circuit  court 
is  wholly  inadequate,  as  ev^i  if  said  injunction  should  be  dis- 
solved, it  may  be  maintained  in  force  by  an  appeal  and  in  any 
event  plaintiff's  business  would  l)e  wholly  destroyed  before  the 
final  determination  of  the  same  could  be  reached  by  this  un- 
warranted *®*  and  illegal  procedure  of  said  court,  outside  of 
its  lawful  jurisdiction." 

The  defendants  made  refum  to  the  preliminary  rules,  set- 
ting up  the  proceedings  in  the  injunction  cases  in  the  circuit 
court,  and  justifying  the  action  of  the  circuit  judges,  and  main- 
taining the  jurisdiction  of  that  court  The  plaintiffs  by  way 
of  replication  ask  that  the  preliminary  rule  in  prohibition  be 
made  absolute,  and  thus  the  issues  are  made  up. 

For  the  sake  of  brevity  the  plaintiffs  herein  will  be  herein- 
after referred  to  as  the  '^ticket  brokers,''  and  the  defendant 
railroads  sa  the  '^railroads." 

1.  Beduced  to  its  essentials  and  ciystallized,  the  ticket  brok- 
ers' position  is,  that  no  ^'concrete  case"  is  stated  in  the  injunc- 
tion suits,  which  a  court  has  power  to  deal  with. 

Or  otherwise  stated,  that  there  ie  no  existing  controversy 
between  the  ticket  brokers  and  the  railroads,  which  could  con- 
stitute a  cause  of  action,  upon  which  a  court  could  act. 

Or  amplified,  that  a  court  of  equity  has  jurisdiction  to  issue 
injunctions  as  a  class,  but  it  has  no  power  to  issue  an  injunc- 
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tioii  where  only  abstract  rights  are  involved^  or  where  the  in- 
jury is  merely  apprdiended  or  feared  and  is  not  immediate, 
impending  and  imminent,  and  that  to  authorize  a  court  that 
has  jurisdiction  to  act,  ^^there  must  be  an  existent  basis  of 
facts  aflEording  a  present  right  which  is  directly  threatened  by 
the  action  sought  to  be  enjoined.  It  has  no  power  to  enjoin 
iinless  the  conditions  have  already  arisen  and  come  into  being, 
which  could  be  injured  by  the  acts  sought  to  be  restrained"; 
and  that  courts  cannot  determine  the  rights  of  parties  in  ad- 
vance of  an  actual,  existing  controversy  concerning  them. 

*8B  Or  as  counsel  happily  express  it:  "The  abstract  right 
must  assume  a  concrete  form  before  it  becomes  property  in  the 
judicial  sense,  capable  of  judicial  protection." 

These  are  fundamental  essentials  in  the  law^  and  it  has  al- 
ways been  true  that  there  must  be  an  actual,  live  subject  mat- 
ter^ as  well  as  actual  live  parties,  to  every  suit  It  is  also  true 
that  courts  of  equity  alone  have  power  to  issue  injunctions,  and 
that  they  never  exercise  this  power  to  allay  mere  apprehen- 
sions of  injury,  but  only  when  the  injury  is  imminent  and  ir- 
reparable: Business  Men's  League  v.  Waddill,  143  Mo.  496,  46 
S.  W.  262,  40  L.  K.  A.  601;  Lester  Real  Estate  Co.  v.  St 
Louis,  169  Mo.  234,  69  S.  W.  300. 

The  railroads  and  the  circuit  judges  do  not  controvert  these 
propositions.  The  matter,  therefore,  compresses  itself  into  the 
question  whether  or  not  a  Basic  subject  matter,  over  which  a 
court  of  equity  has  jurisdiction,  was  presented  to  the  circuit 
court  for  adjudication  by  the  injunction  suits.  That  is, 
whether  a  matter  was  presented  which  that  court  has  power  to 
deal  with,  and  not  whether  such  a  matter  was  inartificially  or 
defectively  presented.  In  other  words,  the  question  is  one  of 
jurisdiction  and  not  of  pleading,  for  if  the  court  had  jurisdic- 
tion over  the  subject  matter,  it  had  the  power  to  decide  whether 
the  pleadings  were  or  were  not  properly  drawn,  and  also  to 
decide  whether  or  not  the  plaintiff  was  entitled  to  the  relief 
sought  If  a  court  has  the  power  to  act,  its  jurisdiction  is  in 
no  wise  impaired  by  the  consideration  whether  it  acted  in  ac- 
cordance with  the  law  or  erroneously.  Given  the  jurisdic- 
tion, all  else  is  a  mere  matter  of  error,  to  be  corrected  on  ap- 
peal. Or,  further  illustrated,  if  the  court  has  jurisdiction  over 
the  subject  matter,  it  has  the  power  to  decide  whether  the  peti- 
tion does  or  does  not  state  a  cause  of  action,  and  the  mere 
failure  of  a  petition  to  state  a  cause  of  action  or  the  defective 
statement  of  a  good  cause  of  action,  in  no  way  affects  the 
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jurisdiction  *®*  of  the  court:  State  v.  Scarritt,  128  Mo.  339, 
340,  30  S,  W.  1026. 

The  crucial  question,  therefore,  is,  Do  the  petitions  of  the 
railroads  for  injunctions  against  the  ticket  brokers  present  a 
concrete  or  an  abstract  case? 

In  the  solution  of  this  question  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Mosher  v.  St..LfOiiis 
etc.  R.  E.  Co.,  127  U.  S.  390,  8  Sup.  Ct.  Rep.  1324,  32  L.  ed. 
249,  establishes  the  first  postulate  of  the  proposition.  It  is 
true,  as  the  ticket  brokers  claim,  that  that  was  not  an  injunc- 
tion suit,  but  the  form  of  the  action  is  immaterial,  for  it  is 
the  legal  principles  deduced  and  the  rules  announced  that  are 
important  and  pertinent. 

That  was  a  suit  for  damages  for  being  put  off  a  train.     The 
plaintifE  purchased  from  the  defendant,  at  St.  Louis,  a  ticket 
from  St.  Louis  to  Hot  Springs  and  return.    The  ticket  by  its 
terms  required  that  the  original  purchaser  should  identify  him- 
self to  the  satisfaction  of  the  defendant's  agent  at  Hot  Springs, 
and  that  the  return  ticket    should    be    officially    signed    and 
stamped  by  the  agent  at  Hot  Springs,  all  of  which  the  original 
purchaser  agreed  to  "in  consideration  of  the  reduced  rate  at 
which  this  ticket  is  sold.''    The  plaintiff  failed  to  so  identify 
himself,  and  failed  to  have  the  return  ticket  so  stamped,  and 
in  consequence  was  put  off  of  the  train,  and  he  sued  for  damages. 
The  lower  court  sustained  a  demurrer  to  the  petition,  and  the 
supreme  court  of  the  United  States  affirmed  the   judgment, 
holding  that  a  railroad  company  has  a  right  to  make  a  contract 
with  the  purchaser  of  a  reduced  rate  ticket,  that  the  original 
purchaser  shall  so  identify  himself,  and  that  the  return  ticket 
shall  be  so  signed  and  stamped,  and  that  the  reduced  rate  at 
which  the  ticket  is  sold  affords  a  consideration  for  such  a  con- 
tract. 

In  other  words,  that  for  a  valuable  consideration  a  railroad 
may  enter  into  a  contract  that  the  ticket  sold  to  the  passenger 
shall  be  nontransferable,  and  that  the  return  portion  shall  not 
entitie  even  the  original  purchaser  ***  to  a  return  trip,  unless 
he  so  identifies  himself  and  has  the  return  ticket  so  stamped. 

This  is  manifestly  upon  the  principle  that  when  persons, 
sui  juris, -enter  into  contracts  that  are  not  prohibited  by  lavr, 
based  upon  a  valuable  consideration,  they  must  live  up  to  them, 
and  that  each  has  a  property  riffht  in  the  contract  which  the 
law  will  protect.    In  addition  to  this,  the  laws  of  this  state 
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and  the  interstate  commerce  laws,  while  prohibiting  discrimi- 
nations, permit  the  railroads  to  issue  excursion  or  commuta- 
tion tickets  at  special  rates :  Bev.  Stats.  1899,  sec.  1127 ;  1  U. 
S.  Supp.  Eev.  Stats.,  p.  690,  sec  22,  and  vol.  2,  p.  369,  c.  61. 

The  second  postulate  in  the  case  is,  that  the  petitions  for  in- 
junctions recite  that  World^s  Fair  excursion  tickets,  nontrans- 
ferable excursion  tickets,  mileage  tickets  and  commutation  tick- 
ets have  been  issued,  or  will  be  issued,  from  time  to  time,  based 
upon  a  consideration  of  reduced  rates,  which  by  their  exprebs 
terms  are  to  be  good  only  in  the  hands  of  the  original  pur- 
chaser, and  that  it  is  or  will  be  impossible,  impracticable,  or  at 
any  rate  unbearably  inconvenient,  for  the  original  purchasers 
to  be  identified  in  St.  Louis  and  have  the  return  ticket  stamped, 
or  for  the  train  conductors  to  determine  whether  the  person 
attempting  to  ride  on  such  return  ticket  is  the  original  pur- 
chaser or  not;  that  it  would  be  a  fraud  upon  the  railroads  for 
anyone  except  the  original  purchaser  to  ride  upon  such  re- 
turn tickets,  and  a  fraud  for  the  original  purchaser  to  sell  such 
return  tickets  to  the  ticket  brokers  and  for  the  ticket  brokers  to 
sell  such  return  tickets  to  any  third  party  to  be  by  him  so  used 
or  upon  the  representation  that  they  would  entitle  the  buyer 
to  so  ride  thereon;  that  in  the  natiue  of  things  the  railroads 
could  never  ascertain  that  such  frauds  were  about  to  be  com- 
mitted until  after  the  trains  had  left  St.  Louis  and  such  tick- 
ets were  presented  to  the  train  conductors,  and  then  it  would 
be  too  late  to  ask  for  or  receive  injunctive  relief  against  the 
perpetrators  of  such  ^^  frauds,  and  that  the  ticket  brokers 
are  insolvent  so  that  no  adequate  remedy  at  law  could  be  had 
against  them;  and  further  that  even  if  such  frauds  could  be 
discovered  in  time  to  ask  specific  relief  in  each  case,  it  would 
involve  the  prosecution  of  a  multiplicity  of  suits  to  meet  the 
exigencies. 

This  postulate  also  includes  the  fact  that  the  injunctions 
issued  by  the  circuit  court  enjoined  the  ticket  brokers  from 
buying,  selling  or  dealing  in  any  mileage  tickets,  and  excur- 
sion tickets  or  the  return  coupon  thereof,  or  any  commutation 
ticket,  now  issued  or  hereafter  to  be  issued,  ''where  it  appears 
upon  any  such  ticket,  coupon  or  return  ticket  that  the  same 
was  issued  and  sold  below  the  regular  schedule  rate  under  con- 
tract with  the  original  purchaser  entered  upon  such  ticket  and 
signed  by  such  original  purchaser  that  such  ticket  is  nontrans- 
ferable and  void  in  the  hands  of  any  other  person  other  than 
the  original  purchaser.'' 
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And  bearing  upon  this  proposition  it  is  important  to  note 
in  this  connection  that  while  the  return  of  the  ticket  brewers 
to  the  rule  to  show  cause  why  an  injunction  should  not  issue, 
denies  the  power  of  the  court  to  issue  an  injunction,  on  the 
ground  that  no  concrete  case  is  presented  by  the  petition,  it 
then  very  inconsistently  sets  up  tiiat  it  has  been  the  common 
practice  of  the  railroads  to  issue  mileage  tickets,  excarsion  tick- 
ets and  commutation  tickets  which  are  stamped  on  their  face, 
nontransferable,  but  that  the  practice  and  understanding  of 
the  ticket  brokers  all  over  the  United  States  is,  that  such  tick- 
ets may  be  transferred  or  sold,  and  that  the  name  of  the  origi- 
nal purchaser  may  be  signed  by  anyone  on  the  return  ticker, 
and  that  the  ticket  brokers  in  the  litigation  haye  a  number  of 
such  tickets,  which  they  have  purchased  in  good  faith  and  un- 
der the  belief  that  they  are  transferable  and  would  be  honored 
by  whomsoever  presented,  and  that  the  injunction  asked  would 
render  such  tickets  valueless  and  would  destroy  the  budness  ot 
the  ^^  ticket  brokers^  and  therefore  they  ask  the  protection 
of  the  court  in  that  regard. 

Upon  the  doctrine  of  ''aider,**  therefore,  the  return  ot  the 
ticket  brokers  helped  out  the  insufficiency,  if  any,  that  existed 
in  the  petition,  and  unquestionably  made  a  concrete  case  as 
to  the  tickets  that  are  now  held  by  the  ticket  brokers  and  pre- 
sented a  live  subject  matter,  between  live  parties,  which  the 
court  had  power  and  jurisdiction  over.  Therefore,  it  cannot 
now  be  said  that  the  circuit  court  had  no  jurisdiction  and  as 
that  court  had  jurisdiction,  quoad  such  tickets,  prohibition 
will  not  lie,  for  a  writ  of  prohibition  can  never  be  made  to  per- 
form the  functions  of  an  appeal  or  writ  of  error,  and  lies  only 
where  a  court,  or  tribunal  clothed  with  judicial  powers,  acts  in 
relation  to  matters  over  which  it  has  no  jurisdiction  or  having 
jurisdiction  over  the  subject  matter,  acts  in  excess  of  its  juris- 
diction: State  V.  Aloe,  152  Mo.  466,  54  S.  W.  494,  47  L.  B. 
A.  393;  Davison  v.  Hough,  165  Mo.  561,  65  S.  W.  731;  State 
V.  Eby,  170  Mo.  497,  71  S.  W.  62, 

The  case  might  be  allowed  to  rest  here,  but  there  are  other 
cogent,  decisive  and  imperative  propositions  which  must  be 
adjudicated  to  make  the  case  complete. 

It  will  be  observed  that  reference  is  made  in  the  petition 
for  an  injunction  to  the  approaching  World's  Pair  in  St  Louis, 
and  it  is  averred  that  in  order  to  make  it  possible  for  persons 
of  ordinary  means  to  attend  it,  the  railroads  have  been  induced 
by  the  officials  of  the  fair  to  agree  to  issue  excursion  tickets,  at 
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greatly  reduced  rates,  to  all  who  desire  to  attend  the  fair  or 
the  various  meetings,  conventions,  etc.,  that  will  be  held  in  St. 
Louis  at  that  time.  And  counsel  for  the  railroads  point  out 
that  the  courts  have  issued  injunctions  against  ticket  brokers 
prohibiting  them  from  dealing  in  nontransferable  tickets  that 
have  been  issued  by  the  railroads  on  the  occasions  of  the  Nash- 
ville Centennial  Exposition  in  1897  (Nashville  E.  K.  Co.  v. 
McConnell,  82  Fed.  66),  the  meeting  of  the  Grand  Army  of 
the  Eepublic  in  Cleveland  (Railroad  Co.  v.  Kinner,  47  Ohio 
Law  Bull.  294),  ^^  the  meeting  of  the  Grand  Army  of  the 
Eepublic  in  Washington  (Pennsylvania  E.  E.  Co.  v.  Beekman, 
31  Wash.  Law  Eep.  715),  the  meeting  of  the  Confederate  Vet- 
erans in  New  Orleans,  in  May,  1903  (Louisville  etc.  E.  E.  Co. 
v.  Bitterman,  128  Fed.  176),  the  meeting  of  the  National 
Teachers'  Association  in  Boston,  in  July,  1903  (Boston  etc. 
B.  E.  Co.  V.  Fogg,  Super.  Ct.  Suffolk  Co.  Mass.),  and  the 
dedicatory  exercises  of  the  World's  Fair  at  St.  Louis,  in  May, 
1903  (Wabash  E.  E.  Co.  v.  Wasserman,  decided  by  Hon.  H- 
D.  Wood,  of  the  circuit  court  of  the  city  of  St.  Louis). 

Counsel  for  the  ticket  brokers  meet  this  by  saying:  1.  That 
all  those  cases  were  decided  by  courts  of  inferior  jurisdiction; 
2.  That  in  the  case  of  People  v.  Warden  of  Prison,  167  N.  Y. 
116,  68  Am.  St  Eep.  763,  61  N.  E.  1006,  43  L.  R  A.  264,  the 
court  of  appeals  of  New  York  held  a  statute  that  prohibited 
anyone  except  common  carriers  and  their  agents  from  selling 
tickets  for  passage  on  railroads  or  vessels,  to  be  unconstitu- 
tional; 3.  That,  in  the  case  of  Delaware  etc.  E.  E.  Co.  v.  Frank, 
110  Fed.  689,  the  United  States  circuit  court  for  the  western 
district  of  New  York  denied  an  injunction  against  ticket  brok- 
ers as  to  special  tickets  for  the  Pan-American  Exposition  at 
Buffalo,  on  the  ground  that  the  railroads  had  unlawfully  com- 
bined to  fix  rates  for  such  exposition;  4.  That  in  New  York 
Central  etc.  B.  R  Co.  v.  Beeves,  85  N.  Y.  Supp.  28,  40  Misc. 
Eepk  490,  decided  October  15,  1903,  and  reported  in  New  York 
Law  Journal  of  October  24,  1903,  volume  30,  page  21,  Judge 
Lambert,  of  the  supreme  court  of  New  York,  denied  an  in- 
junction against  the  ticket  broker^  which  sought  to  prohibit 
them  from  dealing  in  tickets  that  were  nontransferable  on 
their  face,  and  held  that  the  purchaser  of  such  a  ticket  had  a 
property  interest  in  the  ticket,  which  he  could  sell,  notwith- 
standing that  by  the  terms  of  his  contract  with  the  railroad 
the  ticket  was  on  its  face  nontransferable,  and  that  while  the 
railroad  could  lawfully  refuse  to  transport  the  transferee  or  any 
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^®®  other  person  than  the  original  purchaser,  on  the  ticket,  it 
was  not  entitled  to  an  injunction  to  prevent  the  ticket  brokers 
from  buying  and  selling  such  tickets;  5.  That  in  all  the  cases 
cited  by  counsel  for  the  railroads  "a  special  injunction  issued 
under  the  special  circumstances  of  the  special  ticket  for  the 
special  occasion."  Or,  otherwise  stated,  that  upon  special  oc- 
casions the  railroads  can  lawfully  issue  special  tickets  at  re- 
duced rates,  which  are  nontransferable,  and  which  the  ticket 
brokers  may  be  enjoined  from  dealing  in,  but  that  .when  the 
railroads  issue  I  special  tickets,  which  upon  their  face  show  the 
contract  between  the  purchaser  and  the  railroad  to  be  that  they 
are  issued  at  reduced  rates  and  are  not  transferable,  such  tick- 
ets may  be  dealt  in  by  the  ticket  brokers,  and  the  courts  can- 
not interfere,  because  they  do  not  relate  to  a  special  occasion, 
such  as  an  exposition,  a  meeting  of  the  Grand  Army  of  the 
Republic,  or  of  the  Confederate  Veterans, 

In  other  words,  that  the  jurisdiction  of  a  court  of  equity  to 
issue  an  injunction  in  such  cases  depends  upon  the  occasion 
that  gave  use  to  the  issuance  of  such  tickets,  and  that  if  the 
petition  for  an  injunction  recites  that  special  tickets  have  been 
issued  for  a  special  occasion  whicli  appear  on  their  face  to  have 
been  issued  at  special  rates  and  to  be  used  by  a  specially  named 
person,  a  concrete  case  is  presented  wherein  the  court  can  en- 
join the  ticket  brokers  from  dealing  in  them,  but  if  a  special 
ticket  is  issued  which  appears  on  its  face  to  have  been  issued 
at  a  special  rate  and  to  be  used  by  a  specially  named  person, 
but  which  was  issued  generally  and  not  for  a  special  occasion, 
only  an  abstract  right  is  involved  and  a  court  of  equity  has 
no  jurisdiction,  and  a  writ  of  prohibition  will  lie  against  it. 

Of  course  it  must  be  understood  that  this  is  not  the  way  the 
counsel  for  the  ticket  brokers  state  the  matter,  but  it  is  the 
everyday  meaning  and  result  of  their  contention,- 

*®®  But  even  if  the  contention  of  counsel  for  the  ticket  brok- 
ers that  such  special  tickets  must  relate  to  a  special  occasicm 
be  true,  the  writ  of  prohibition  asked  herein  would  have  to  be 
denied  as  to  all  the  railroads  except  the  Missouri  Pacific,  for 
all  except  that  road  aver  that  they  have  issued  or  are  about  to 
issue  such  special  tickets  for  the  special  occasion  of  the  World's 
Fair  in  St  Louis,  in  1904.  True,  they  say  ihey  also  intend 
to  issue  such  special  tickets  from  time  to  time,  and  the  Missouri 
Pacific  railroad  does  not  refer  to  the  World's  Pair  at  alL  How- 
ever, to  allow  this  case  to  go  ofi!  upon  any  such  consideration 
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or  without  squarely  meeting  and  deciding  it  in  its  entirety, 
would  not  be  subserving  the  ends  of  justice. 

Broadly  stated,  therefore,  the  question  for  decision  is, 
whether  a  petition  by  a  railroad  for  an  injunction  against  a 
ticket  broker  to  restrain  him  from  dealing  in  special  tickets, 
which  recite  upon  their  face  that  they  are  issued  at  reduced 
rates  and  are  nontransferable,  but  which  do  not  relate  to  any 
particular  occasion,  states  a  concrete  case  which  a  court  of 
<:'<iuity  has  jurisdiction  to  hear  and  decide.  If  it  does,  the  writ 
of  proliibition  asked  for  herein  should  be  denied.  If  it  does  not, 
the  writ  should  go. 

The  power  to  contract,  concerning  a  legal  subject  matter, 
carries  with  it  the  right  to  make  any  kind  of  a  contract  in  re- 
lation thereto  that  the  contracting  parties  may  agree  upon. 
The  power  being  unlimited,  the  nature  and  character  and  terms 
of  the  contract  to  be  made  and  the  occasion  that  gives  rise  and 
the  business  necessities  or  exigencies  that  prompt  it,  are  all 
matters  of  private  convention  between  the  parties.  The  power 
to  limit  any  kind  of  a  contract  in  its  operation  to  the  contract- 
ing parties,  and  to  exclude  from  its  benefits  any  third  persons, 
or  to  limit  the  contract  as  to  the  time  it  shall  continue,  or  to 
leave  it  unlimited  as  to  time,  is  recognized  in  law.  Thus,  a 
lease  may  prohibit  the  lessee  from  assigning,  transferring  or 
subletting  the  ^^^  premises,  either  for  the  whole  or  any  part 
of  the  term.  A  copartnership  agreement  necessarily  excludes 
the  right  of  any  member  to  sell  his  interest  and  thereby  sub- 
stitute the  puchaser  in  his  place  as  a  member  of  the  firm,  and 
such  agreements  may  be  limited  or  unlimited  as  to  duration. 
A  contract  of  hiring  gives  no  right  to  either  party  to  assign  or 
transfer  his  interests  or  rights  under  the  contract,  and  such 
contracts  may  be  limited  or  unlimited  as  to  duration.  These 
illustrations  are  made,  not  because  they  constitute  similar  cases 
to  the  case  at  bar,  but  because  they  show  that  when  a  right  to 
contract  at  all,  concerning  a  particular  subject  matter,  is  con- 
ferred by  the  law,  and  the  right  so  conferred  is  imlimited,  or 
when  the  right  to  so  contract  arises  out  of  the  natural  rights  of 
man,  it  is  purely  a  matter  of  agreement  between  the  contract- 
ing parties  what  the  terms,  duration,  character  or  nature  of 
the  contract  shall  be. 

The  supreme  court  of  the  United  States  in  Mosher  t,  St 
Ix)ui8  etc.  K.  R.  Co.,  127  U.  S.  390,  8  Sup.  Ct.  Rep.  1324,  33 
L.  ed.  249,  and  the  statutes  of  the  United  States  and  of  this 
state,  recognize  the  right  of  a  railroad  to  issue   excursion   or 
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commutation  tickets,  based  upon  the  consideration  of  a  reduced 
rate.    The  right  so  conferred  is  not  limited.    There  is  no  limi- 
tation that  such  tickets  can  be  issued  only  upon  special  occa- 
sions.   Neither  is  there  any  prohibition  against  the  right  to 
make  such  tickets  nontransferable.    Persons  who  do  not  wish 
to  be  so  restricted  and  limited^  can  purchase  the  usual  unlim- 
ited,  unrestricted  ticket  and  pay  full  price  therefor,  and  then 
sell  the  unused  portion  thereof.    But  no  one  has  any  right  to 
buy  a  special  ticket  at  a  reduced  rate,  which  on  its  face  recites 
that  it  is  nontransferable  and  that  it  is  supported  by  the  con- 
sideration of  a  reduced  rate,  and  thereby  agree  to  such  limita- 
tions, and  thereafter  violate  his  agreement  by  transferring  it 
to  another,  or  to  complain  that  he  has  not  the  right  to  trans- 
fer it.    And  no  third  person  can  acquire  any  right  or  interest 
or  power  or  claim  in  or  to  the  ticket  or  to  the  priyileges  con- 
ferred  thereby  other   than   the  original   purchaser    possessed 
*®i  or  could  confer  under  it,  and  if  the  original  purchaser  had 
no  power  to  transfer  it,  no  assignee  of  such  purchaser  could 
acquire  any  rights  under  it,  for  the  original  purchaser  could 
convey  none.    It  is  wholly  illogical  and  sophistical  to  say  the 
original  purchaser  has  a  property  right    in  the   ticket-— the 
piece  .of  paper  on  which  the  ticket   or  contract  is  printed — 
which  he  can  sell  and  transfer,  but  that  the  assignee  acquires 
thereby  no  rights  against  the  railroad,  and  it  can  refuse  to 
transport  him.     Such  reasoning  confuses  the  piece  of  paper 
upon  which  a  contract  is  written  with  the  agreement  of  the 
parties,  and  erroneously  separates  the  evidence  of  the  contract 
from  the  contract  itself.    Of  course  any  man  can  physically 
pass  the  piece  of  paper   on  which  any  kind  of  a  contract  is 
written   to  another,  but  that  will   give  such  other    person  no 
rights  under  the  contract  that  is  written  on  the  piece  of  paper, 
if  the  contract  itself  is  nontransferable. 

It  follows,  therefore,  that  under  the  law  it  is  competent  for 
a  railroad  to  issue  special  tickets  based  upon  reduced  rates^ 
and  to  make  them  nontransferable,  and  valid  only  in  the  hand* 
of  the  original  purchaser,  and  that  such  tickets  may  be  lim- 
ited as  to  time,  or  as  to  occasion,  or  they  may  be  unlimited  as 
to  time  or  occasion,  and  that  the  original  purchaser  of  such 
tickets  cannot  assign  or  transfer  such  tickets  or  any  rights 
whatever  thereunder,  to  any  third  person. 

It  also  follows  that  if  any  person  buys  such  special  ticket^ 
and  sells  it*  to  a  third  person,  to  be  used  by  him  or  another,  the 
railroad  can  invoke  the  aid  of  a  court  of  equity  to  cancel  the 
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contract  because  of  the  fraud  thnB  perpetrated^  or^  if  the  ticket 
is  used  by  another,  it  can  sue  for  damages  for  the  breach  of 
such  contract 

It  also  follows  that  if  such  a  case  at  law  or  such  a  suit  in 
equity,  as  to  a  single  such  ticket,  presents  a  concrete  case,  oyer 
which  a  court  has  jurisdiction,  a  concrete  case  may  likewise 
be  presented  if  it  relates  to  all  such  special  tickets,  whether 
they  were  all  so  purchased  ^^^  and  so  attempted  to  be  trans- 
ferred by  the  same  person  or  not  To  illustrate:  If  a  railroad 
should  issue  a  thousand  such  special  tickets,  and  if  one  ticket 
broker  should  purchase  the  whole  issue,  and  thereafter  under- 
take to  throw  them  on  the  market  and  sell  them  contrary  to 
his  agreement,  or  should  actually  sell  them,  and  if  the  rail- 
road company  should  invoke  the  aid  of  a  court  of  equity  or  of 
a  court  of  law,  in  the  one  case  or\the  other,  there  would  be 
no  room  for  doubt  that  a  concrete  case  would  be  presented, 
which  the  court  •would  have  jurisdiction  to  decide. 

But  counsel  for  the  ticket  brokers,  inferentially,  say  that 
while  such  conditions  might  present  a  concrete  caset,  tiie  pe- 
titions for  injunction  in  these  cases,  and  the  injunctions  is- 
sued by  the  court,  cover  not  only  such  tickets  as  have  been  ia^ 
sued  and  sold,  and  as  to  which  there  is  therefore  an  existing 
contract  and  hence  a  right  of  property  in  the  contract,  but  that 
they  also  cover  such  special  tickets  as  may  hereafter  be  issued, 
from  time  to  time,  and  as  to  which  there  is  no  contract  and 
no  property  right,  and  which  have  not  been  sold  and  may  never 
be  sold,  and,  therefore,  no  concrete  case  is  presented,  and  that 
the  injunctions  issued  are  '^blanket  injunctions^' — as  counsel 
call  them — ^which  undertake  to  prescribe  a  rule  of  civil  con- 
duct— ^which  the  legislature  alone  has  power  to  prescribe — and 
to  punish  any  infraction  of  such  rule,  by  contempt  proceeding, 
instead  of  by  the  usual  remedies  provided  for  a  breach  of  such 
rules,  and  that  it  is  therefore  ^'government  by  injunction*'  in- 
stead of  according  to  laws  regularly  enacted  and  enforced. 

If  this  contention  is  well  founded,  a  writ  of  prohibition 
could  not  be  too  quickly  issued  by  this  court. 

But  there  is  no  proper  foundation  in  this  case  for  such  well- 
known  and  generally  accepted  principles  of  law  to  apply  to, 
and  the  injunction  issued  by  the  circuit  court  does  not  offend* 
against  these  principles. 

The  injunction  applies  to  all  such  special  tickets  *®*  as  have 
heretofore  been  issued,  and  to  such  as  are  now  being  issued, 
and  which  have  already  been  sold,  and  it  applies  also  to  all 
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Buch  special  tickets  as  may  hereafter  be  issued  and  sold.  That 
is,  the  injunction  applies  only  to  such  tickets  after  they  have 
been  sold,  and  after  a  contract  has  been  entered  into,  and  after 
property  rights  under  the  contract  have  arisen,  and  after  a 
controversy  in  relation  to  such  property  rights  has  arisen,  and 
after  an  injury  to  such  property  rights  has  been  threatened  by 
the  ticket  brokers,  and  after  such  injury  has  become  imminent, 
and  under  circumstances  and  conditions  set  out  in  the  petition 
■which  show,  prima  facie,  that  the  damage  resulting  to  such 
property  rights  by  the  threatened,  but  as  yet  unperformed,  acts 
and  conduct  of  the  ticket  brokers,  would  be  irreparable^  and 
such  as  the  law  affords  no  adequate  remedy  for. 

Such  averments  in  a  petition  state  a  concrete  case  in  equity, 
which  the  court  has  power  to  deal  with.  In  fact,  the  original 
and  primary  office  of  a  writ  of  injunction  is  to  prevent  a  wrong, 
an  injury,  being  done.  Therefore,  if  the  contention  of  coun- 
sel for  the  ticket  brokers  in  this  regard,  that  there  can  be  no 
concrete  case  until  the  defendant  has  already  acted,  be  well 
taken,  it  follows  necessarily  and  logically  that  a  preventive  in- 
junction can  never  issue,  and  the  result  of  so  holding  would  be 
to  abolish  preventive  injunctions  altogether! 

It  has  already  been  made  clear  that  the  law  affords  no  ade- 
quate remedy  in  cases  of  this  kind,  because  of  the  insolvency 
of  the  ticket  brokers,  and  because  of  the  nature  of  the  business 
and  the  frauds  threatened  upon  the  railroads,  and  upon  inno- 
cent third  persons  who  might  be  induced  to  purchase  such 
tickets  from  the  ticket  brokers,  and  because  of  the  himdreds 
and  thousands  of  suits  that  would  be  necessary  to  redress  the 
invasion  of  the  rights  of  the  railroads  under  such  contracts, 
by  the  *•*  ticket  brokers,  and  because  it  would  not  be  impos- 
sible in  the  nature  of  things  for  the  railroads  to  discover  the 
frauds  in  time  to  ask  preventive  or  injunctive  relief. 

''An  injunction  is  a  judicial  process  issuing  out  of  a  court  of 
chancery,  whereby  a  party  is  required  to  do  or  to  refrain  from 
doing  a  particular  thing.  The  most  ordinary  form  of  injunc- 
tion is  that  which  operates  to  prevent  the  performance  of  an 
act.  The  other  form  of  injunction  commands  that  an  act  shall 
be  done"':  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  342. 

And  section  3649  of  the  Bevised  Statutes  of  1899  provides 
that  the  remedy  by  writ  of  injunction  shall  exist  ''to  prevent 
the  doing  of  any  legal  wrong  whatever,  wherever  in  the  opinion 
of  the  court  an  adequate  remedy  cannot  be  afforded  by  an  «»• 
tion  for  damages." 
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By  this,  of  course^  is  meant  in  any  caae  that  falls  witMn 
the  class  of  cases  that  are  properly  cognizable  in  a  court  of 
equity.  Cases  involving  threatened  frauds,  where  the  defend- 
ant is  insolvent  and  the  threatened  injury  would  be  irrepara- 
ble, or  where  the  redress  of  the  mjury  would  result  in  a  multi- 
plicity of  suits,  fall  within  the  class  of  cases  properly  cognizable 
in  courts  of  equity:  Sylvester  Coal  Co.  v.  St  Louis,  130  Mo. 
323,  51  Am..  St.  Eep.  566,  32  S.  W.  649;  Michael  v.  St.  Louis, 
112  Mo.  610,  20  S.  W.  666;  1  High  on  Injunctions,  3d  ed.,  p. 
12.  The  last-named  author  says:  "The  prevention  of  vexa- 
tious litigation  and  of  a  multipilicity  of  suits  constitutes  a 
favorite  ground  for  the  exercise  of  the  jurisdiction  of  equity 
by  way  of  injunction.'^ 

Originally  injunctions  were  preventive  only,  and  it  is  only 
within  recent  years  that  a  mandatory  injunction  has  spnmg 
into  existence.  Preventive  injunctions  necessarily  operate  upon 
an  unperformed  and  imexecuted  act,  and  prevent  a  threatened, 
but  nonexistent  injury.  A  concrete  case  is  presented  whenever 
a  right  of  the  plaintiff  is  threatened  by  the  defendant,  and  the 
damage  would  be  irreparable,  and  where  protection  of  that 
right  belongs  to  the  class  of  cases  that  are  cognizable  in  ^^^ 
equity.  Of  course,  criminal  cases  do  not  fall  within  such  ^ 
class. 

Measured  by  these  standards  the  petitions  for  injunction 
asked  the  preventive  aid  of  a  court  of  equity  in  respect  to  rights 
of  the  railroad  which  a  court  of  equity  has  power  to  protect 
against  invasion  and  injury  by  the  ticket  brokers,  which  injury 
it  is  alleged  is  imminent,  impending  and  irreparable;  and  that 
this  is  so  is  the  more  clearly  shown  by  the  character  of  the 
return  to  the  order  to  show  cause,  wherein  the  ticket  broken 
say  they  have  invaded  such  rights  of  the  railroads  in  the  past 
as  to  such  special  tickets,  and  have  money  now  invested  in  tick- 
ets of  that  character  which  will  be  lost  if  the  injunction  is 
granted,  and  assert  an  intention  and  right  to  continue  to  deal 
in  such  tickets. 

Therefore,  as  to  the  tickets  that  have  been  issued  and  sold 
by  the  railroads  and  are  now  held  by  the  ticket  brokers,  both 
parties  assert  a  property  right  therein,  and  hence  there  is  an 
existent  controversy,  concerning  a  legal  subject  matter,  between 
live  parties,  and  consequently  there  is  a  concrete  case,  presented 
for  adjudication  to  the  circuit  court,  which  it  has  jurisdiction 
to  decide. 
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jurisdiction  as  to  those  matters. 

As  to  the  tickets  to  be  issued  and  sold  hereafter,  the  rail- 
roads have  a  right  to  issue  and  sell  tickets  of  such  character 
as  shall  express  on  their  face  that  they  have  been  issued  at  a 
reduced  rate  and  are  nontransferable,  and  the  ticket  brokers 
assert  a  right  to  buy  and  sell  and  deal  in  them  notwithstanding 
the  terms  thereof,  and  notwithstanding  the  original  purchaser 
could  confer  no  rights  upon  any  one  thereunder.  There  is, 
therefore,  an  existent  property  right  of  the  railroads  which  the 
ticket  brokers  say  they  intend  to  invade,  the  danger  is  imminent 
and  under  the  allegations  of  the  petition  the  injury  will  be 
irreparable,  and  in  the  very  nature  of  the  business  the  injury 
cannot  be  adequately  redressed  *®^  by  an  action  at  law,  or  in 
Any  other  manner  than  by  a  preventive  injunction.  A  proper 
-case  for  the  exercise  of  the  powers  of  a  court  of  equity,  by  a 
Tpreventive  injunction,  was  therefore  also  presented  for  the  de- 
termination of  the  court  as  to  this  branch  of  the  case.  And  in 
granting  such  preventive  injunctions  the  court  of  equity  does 
not  prescribe  a  rule  of  civil  conduct,  nor  invade  the  province 
of  the  legislative  branch  of  the  government,  nor  does.it  estab- 
lish a  "government  by  injunction."  It  only  does  what  has  al- 
ready been  done  by  courte  of  equity  since  their  adoption  into 
the  body  of  our  institution — ^it  enforces  the  rules  of  civil  con- 
duct prescribed  by  the  organic  law  or  the  statute  law  or  that 
arise  naturally  and  regulate  all  men,  by  guarding  the  rights 
of  one  citizen  against  illegal  invasion  and  irreparable  injury  by 
another  citizen,  and  which  the  citizen  of  his  own  force  is  unable 
to  guard  for  himself.  And  in  the  doing  thereof,  courts  of  equity 
recognize  no  forms,  no  technicalities,  no  delays,  and  no  shad- 
ows, but  act  according  to  the  dictates  of  good  conscience,  good 
morals,  good  conduct,  and  good  government,  and  they  compel 
every  man  to  act  right,  and  to  respect  the  rights  of  others, 
whether  his  conscience  is  quick  enough  to  appreciate  the  dif- 
ference between  right  and  wrong  or  not. 

There  is  no  merit  in  the  contention  that  by  granting  the  in- 
junctions in  question  in  this  case,  the  court  has  infringed  upon 
the  powers  of  the  legislative  branch  of  the  government.  The 
court  has  created  no  right  in  anyone.  The  court  has  enacted 
BO  law  or  rule  of  conduct.  The  court  has  simply  protected 
rights  that  are  natural  or  were  created  by  the  legislature. 

The  right  asserted  by  the  railroads  and  denied  and  threatened 
by  the  ticket  brokers  is  a  right  that  is  natural  to  mankind.    It 
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is  a  right  that  the  legislature  of  this  state  and  the  Congress 
of  the  United  States  have  expressly  conferred  upon  the  corpora- 
tion railroads^  and  which  the  supreme  court  of  the  United 
States  has  expressly  declared  they  possess.  It  is  a  right  that  is 
guaranteed  **''  to  every  man  by  the  organic  law  of  the  land, 
4i  right  to  contract  concerning  a  legal  subject  matter.  Such  a 
right  is  property  within  the  meaning  of  the  law.  The  ticket 
brokers  deny  the  existence  of  that  right^  and  threaten  to  invade 
it  The  law  affords  no  adequate  remedy  for  such  an  infringe- 
ment of  such  a  right  The  damage  will  necessarily  and  obvi- 
ously be  irreparable.  This  being  true,  a  concrete  case  for  in- 
junctive relief  is  presented,  and  in  the  granting  of  such  relief 
it  cannot  justly  or  fairly  be  said  that  the  courts  invade  the  pre- 
rogatives of  the  law-making  power  in  any  manner  whatever. 
That  power  has  already  created  the  identical  right  claimed,  and 
it  is  the  duty  of  the  courts  to  protect  that  right  in  the  same 
manner  and  to  the  same  extent  that  they  protect  any  other 
property  rights  that  are  possessed  by  any  citizen.  The  rail- 
roads are  not  entitled  to,  and  are  not  accorded,  any  right  in 
this  regard  that  is  not  as  fully  possessed  by  any  citizen  and  that 
would  not  be  protected  in  the  same  manner  if  such  protection 
was  invoked  by  the  humblest  citizen. 

These  considerations  and  conclusions  result  in  holding  that 
the  circuit  court  had  jurisdiction  to  hear  and  determine  the 
injunction  cases,  and  that  it  did  not  exceed  its  jurisdiction,  and, 
therefore,  the  preliminary  rule  in  prohibition  must  be  dis- 
charged, at  the  costs  of  the  plaintiff. 

Robinson,  C.  J.,  and  Brace,  Burgess,  and  Fox,  JJ.,  concur. 

Valliant  and  Gantt,  JJ.,  dissent. 

Mr.  Justice  VaUiaiLt  Dissented,  and  stated  it  as  his  opinion  that  in 
the  present  ease  the  trial  eonrt  was  in  error  in  holding  that  it  had 
jurisdiction  of  the  subject  matter,  and  that  when  the  trial  court 
•erroneously  holds  that  it  has  jurisdiction  of  the  subject  matter  in 
any  given  ease  and  renders  an  interlocutory  decree  of  injunction  the 
'effect  of  which  is  to  destroy  defendant's  rights  beyond  redress  by 
appeal  in  a  ease  which  cannot  be  heard  by  the  appellate  court  in  time 
for  a  reversal  to  be  of  any  value  to  the  defendant,  the  writ  of  pro- 
liibition  should  be  issued.  Judge  Valliant  also  dissented  on  another 
proposition,  and  stated  it  as  his  opinion  that  neither  the  trial  court 
nor  the  supreme  court  had  jurisdiction  to  enjoin  passenger  ticket 
l>rokerB  tram  baying  and  selling  railroad  tickets  to  be  thereafter 
issued,  and  that  as  to  the  tickets  to  be  issued  by  the  railroad  com- 
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pany  there  was  no  concrete  fact  upon  which  to  base  a  judgment,  and 
that  as  the  present  suit  is  aimed  chiefly  at  tickets  to  be  thereafter 
issued,  to  determine  in  {idvance  that  the  buying  and  selling  of  such 
tickets  would  be  illegal  and  a  contempt  of  court  is  to  establish  a 
rule  of  conduct  not  yet  arisen,  the  effect  of  which  is  to  destroy  the 
business  of  the  ticket  broker,  and  to  declare  as  to  him  any  recital 
of  fact  printed  on  the  tickets  to  be  res  judicata. 

In  this  connection  and  in  relation  to  the  ticket  brokerage  business, 
it  was  said:  "The  law-making  power  of  this  state  has  not  declared 
this  business  unlawful  and  the  judiciary  hag  no  authority  to  do  so, 
yet  the  effect  of  these  injunctions  is  to  drive  these  men  out  of  busi- 
ness, and  that  is  the  purpose  avowed  in  the  arguments  of  the  learned 
counsel  for  the  railroad  companies.  It  is  for  the  legislature  to  de- 
elare  the  public  policy  of  our  law^  and  for  the  courts  to  apply  the 
law  to  particular  acts  after  they  are  committed,  or  acts  threatening 
some  property  right  when  in  existence.  It  is  true  these  injunctions 
prohibited  the  buying  and  selling  of  only  such  tickets-  as  carry  on  their 
face  certain  recitals,  but  there  is  nothing  to  prevent  the  railroad  com- 
panies printing  those  recitals  on  the  face  of  all  tickets,  and  having 
all  of  them  signed  by  a  purported  purchaser,  and  whether  the  re- 
citals are  true  or  the  signature  bona  fide  are  questions  on  which  the 
broker,  according  to  the  terms  of  these  injunctions,  when  arraigned 
on  a  charge  of  contempt,  will  have  no  right  to  be  heard.  Any  fact 
so  appearing  on  the  face  of  the  ticket  is,  as  to  him,  res  adjudicata. 
The  railroad  company  is  clothed  with  the  power  of  stating  the  neces- 
sary facts  on  the  face  of  the  ticket,  and  any  fact  when  so  stated 
becomes,  by  relation  to  the  judgment,  res  adjudicata,  and  is  past 
disputing. 

"As  between  the  plaintiffs  and  the  defendants  in  tbose  suits,  if 
the  court  had  jurisdiction  to  decree  as  it  has  decreed,  the  decree 
settles  the  right  of  the  parties  touching  the  subject  adjudged,  and  the 
plaintiffs  cannot,  by  any  subsequent  legislation,  be  deprived  of  their 
vested  rights  in  the  matters  covered  by  that  decree.  If  the  plain- 
tiffs are  entitled  to  what  those  decrees  essay  to  adjudge  to  them, 
then  as  to  the  defendants  in  those  suits,  no  power  in  the  land  can 
deprive  them  of  it.  Those  decrees  cover  tickets  to  be  hereafter  is- 
sued as  well  as  tickets  already  issued  and  are  aimed  chiefly  at  tickets 
hereafter  to  be  issued.  No  one  will  doubt  but  that  the  general 
assembly  has  the  power  to  enact  that  all  railroad  tickets  issued  in 
this  state  shall  be  transferable  or  assignable,  yet  if  the  court  had 
jurisdiction  to  enter  the  decrees  that  it  did  enter  in  these  cases  (and 
so  far  as  the  question  of  jurisdiction  is  concerned  there  is  no  differ- 
ence between  an  interlocutory  decree  and  a  final  decree;  jurisdiction 
to  grant  a  temporary  injunction  is  jurisdiction  to  make  it  perpetual), 
then  if  the  general  assembly  should  to-morrow  enact  a  law  to  the 
effect  that  all  railroad  tickets  hereafter  issued  in  this  state  should 
be  transferable,  the  act  would  be  invalid  in  its  application  to  the 
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aeta  of  the  parties  to  those  suits  relating  to  tickets  eovered  by  those 
decrees,  because  if  the  decrees  are  valid  they  confer  on  those  plain- 
tiffs as  against  those  defendants  vested  rights,  and  subsequent  legis- 
lation cannot  destroy  vested  rights.  But  I  apprehend  that  if  any 
such  condition  should  arise  it  would  be  held  that  the  fault  was  with 
the  court  which  had  gone  beyond  its  jurisdiction  and  attempted  to 
reach  into  the  future  to  adjudicate  upon  cases  before  they  had  arisen. 
Suppose  our  general  assembly  should  conclude  that  the  business  of 
railroad  ticket  brokers  was  detrimental  to  the  well-being  of  the  state 
and  pass  an  act  saying  that  anyone  who  should  hereafter  buy  or 
sell  a  railroad  ticket  that  recited  on  its  face  that  it  had  been  is- 
sued by  the  company  at  a  reduced  rate  and  for  that  reason  was  non- 
transferable, should  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  be  punished  by  fine  and  imprisonment,  would  anyone  say 
that  the  general  assembly  in  passing  that  act  was  usurping  the  powers 
of  government  intrusted  to  the  judiciary!  Whatever  else  might  be 
said,  in  questioning  the  validity  of  the  act,  no  one  would  say  that 
it  was  not  legislative  in  its  character,  no  one  would  claim  for  it  that 
it  was  a  judicial  act.  Yet  that  is  exactly  the  kind  of  act  effected 
by  these  injunctions.  Our  attention  has  been  called  to  a  bill  now 
pending  in  the  municipal  assembly  which  in  its  essence  copies  the 
very  words  of  these  injunctions  and  proposes  to  enact  them  into  a 
law.  Are  these  railroad  companies  appealing  to  the  World's  Fair 
sentiment  in  the  municipal  assembly  to  induce  its  members  to  usurp 
judicial  powers,  or  has  the  circuit  court  assumed  legislative  func- 
tions? The  act  in  its  nature  is  either  legislative  or  judicial,  it  be- 
longs either  to  the  one  department  of  the  government  or  to  the 
other;  it  cannot  be  exercised  by  both.  In  the  language  of  the  su- 
preme court  of  Vermont,  'No  power  can  properly  be  a  legislative 
and  properly  be  a  judicial  power  at  the  same  time;  and  as  to  mixed 
powers,  the  separation  of  the  departments  in  the  manner  prescribed 
by  the  constitution  precludes  the  possibility  of  their  existence': 
Bates  V.  Kimball,  2  Chip.  87." 

Hr.  Justice  Oantt  concurred  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Yalliant. 


The  RegulatUm  of  the  Sale  of  Passenger  Tickets  is  discussed  in  the 
monographic  note  to  Jannin  v.  State,  96  Am.  St.  Bep.  828-838.    An 
examination  of  this  note  will  disclose  that  many  authorities  hold 
that  H  is  eompetent  for  the  legislature  to  prohibit  the  sale  of  tickets 
by  brokers^  unless  they  are  authorized  by  the  carrier  to  make  the 
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STATE  V.  DREW. 

[179  Mo.  315,  78  8.  W.  594.] 

STOLEN  PROPERTY— Becent  Possesaion  of— Pre8ii2nptlo&  of 

Onllt. — To  raise  a  presumption  of  guilt  from  the  possession  of  re- 
cently stolen  property  it  is  necessary  that  it  be  found  in  the  ezeln- 
sive  possession  of  the  prisoner.  He  can  only  be  required  to  account 
for  the  possession  of  things  which  he  actually  and  knowingly  pos- 
sessed,    (p.  477.) 

STOLEN  PROPERTY— ^Recent  Possession  of— Presnmption  of 
Guilt.— ^The  finding  of  recently  stolen  articles  on  the  premises  of  a 
man  of  a  family,  without  showing  his  actual,  conscious  posseasion 
thereof,  discloses  only  a  prima  facie  constructive  possession,  and  is 
not  such  a  possession  as  wDl  justify  a  presumption  of  guilt  by  reason 
thereof,     (pp.  479,  480.) 

STOLEN  PROPERTY  as  Evidence  of  Crime. — ^If  in  a  prose- 
cution for  larceny  there  is  no  evidence  of  a  conspiracy  between 
the  accused  and  another  to  commit  the  crime,  articles  taken  from 
such  other's  house  under  a  search-warrant  are  not  admissible  in  evi- 
dence,    (p.  480.) 

TRIAL. — ^Instractions  assuming  that  an  accused  has  made  cer- 
tain statements  adverse  to  his  interest  are  erroneous  and  should  be 
limited  to  the  statements  proved  on  the  trial,    (p.  480.) 

J.  C.  Wallace,  for  the  appellant 

E.  C.  Crow,  attorney  general,  and  S.  B.  Jeffries,  assistant 
attorney  general,  for  the  state. 

^^«  QANTT,  P.  J.  The  defendant  and  one  Frank  Gamble 
were  charged  in  an  information  filed  by  the  prosecuting  attor- 
ney of  Chariton  coimty  with  burglary  and  larceny  of  the  store 
of  Joseph  Miles  in  the  town  of  Dalton  in  said  county  on  the 
19th  of  May,  1901.  A  severance  was  granted  and  the  defend- 
ant duly  arraigned  at  the  September  term,  1901.  At  the  Febru- 
ary term,  1903,  defendant  was  put  upon  his  second  trial  for 
this  offense,  and  convicted  of  both  the  burglary  and  larceny 
and  sentenced  to  the  penitentiary  for  a  term  of  five  years.  His 
motions  for  new  trial  and  in  arrest  of  judgment  were  overruled 
and  exceptions  duly  saved  and  an  appeal  granted  to  this  court 

The  evidence  on  which  this  conviction  rests  is  substantially 
as  follows:  Mr.  Miles,  the  prosecuting  witness,  had  a  generid 
merchandise  store  in  the  town  of  Dalton,  Chariton  *^''  county, 
on  Sunday,  the  19ih  of  May,  1901.  When  he  left  the  store 
Saturday  night  the  doors  were  locked  and  fastened,  but  the 
windows  had  no  fastenings.  On  Monday  morning  when  Mr. 
Miles  returned  to  his  store^  he  found  a  big  light  in  the  front 
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door  broken  and  a  lot  of  empty  shoe  boxes  on  the  floor  and  a 
lot  of  drygoods  gone.  He  testified  he  missed  some  shoes, 
worsted  goods,  tobacco  and  some  meat  The  shoes  were 
branded  ^'V.  C."  on  the  box  and  the  shoes.  The  worsted  dress 
goods  were  of  two  colors,  brown  and  of  a  greenish  color.  Some 
percales,  red  and  white  striped,  were  also  missing.  The  goods 
taken  were  worth  between  fifty  dollars  and  one  hundred  dol- 
lars. A  piece  of  percale  was  shown  the  witness  and  he  testi- 
fied he  ^'thoughf^  that  was  taken  that  nighty  but  on  objection 
this  answer  was  excluded.  Other  drygoods  were  exhibited  to 
the  witness,  but  counsel  for  defendant  objected  to  the  iden- 
tification of  these  unless  the  state  first  established  that  these 
were  found  at  the  house  of  defendant  The  objection  was 
overruled  and  defendant  excepted  and  Mr.  Miles  answered  they 
came  out  of  his  store  and  were  his  goods.  Some  shoes  were 
also  shown  the  witness  and  he  said  they  looked  like  his  and 
had  the  same  marks  and  brands.  He  testified  he  got  all  of 
the  foregoing  goods,  except  the  one  remnant  of  percale^  out  of 
the  house  of  Gamble.  Thereupon  defendant  by  his  counsel 
moved  the  court  to  strike  out  all  of  the  evidence  as  to  the 
goods  obtained  from  Gamble's  house,  which  motion  the  court 
overruled  and  defendant  duly  excepted.  He  testified  he  got 
these  goods  under  a  search-warrant  from  the  houses  of  Gamble 
and  defendant  some  two  or  three  weeks  after  the  burglary  was 
committed.  He  further  testified  that  defendant  said  he.  Miles, 
would  have  to  show  where  defendant  got  the  goods  founcl  at 
his  house;  that  they  had  got  it  from  Mrs.  Cook,  who  also  had 
a  store  in  the  town.  On  cross-examination  Mr.  Miles  admitted 
he  had  testified  on  a  former  trial  of  this  case  that  his  store 
was  burglarized  on  Saturday  night  instead  of  Sunday  night  as 
he  now  ***  stated.  That  he  could  not  identify  the  one  piece 
of  percale  found  in  defendant's  house  by  any  mark,  but  only 
by  its  general  appearance.  He  would  not  positively  say  this 
was  a  piece  of  his  goods.  That  he  could  not  state  that  the 
goods  in  his  store  were  .exactly  like  this  piece.  It  was  simply 
a  piece  of  red  and  white  percale  he  had  in  his  store  at  that  time. 
When  he  went  to  defendant  DreVs  house  he  also  found  a  lit- 
tle piece  of  white  goods  there.  He  did  not  take  that  at  the 
time,  neither  did  he  take  this  piece  of  percale.  He  did  not 
take  the  percale  because  defendant  said  he  got  it  from  Mrs. 
Cook  and  he  thought  he  would  see  her  before  taking  it  De- 
fendant said  he  got  the  white  goods  also  from  Mrs.  Cook.  Thig 
piece  of  white  goods  and  this  piece  of  percale  was  all  he 


Digitized  by  VjOOQ IC 


476  American  State  Reports,  Vol.  101.     [Missouri, 

found  in  defendants  house.  He  did  not  claim  the  white  goodSy 
which  the  evidence  of  Mrs.  Cook  and  defendant's  wife  con- 
clusively established  came  from  Mrs.  Cook's  store.  Mrs.  Cook 
testified  she  sold  defendant's  wife  the  white  goods  on  Saturday 
before  the  burglary,  but  did  not  sell  defendant  or  his  wife 
the  percale;  that  she  never  had  a  piece  like  it  in  her  store. 

Mr.  Veatch,  the  sheriff,  testified  he  served  the  search-warrant 
and  got  the  piece  of  percale  at  defendant's  house.  The  trunk 
was  locked  and  defendant's  daughter  brought  her  mother  the 
key  to  the  trunk  and  he  found  this  piece  of  percale  in  that 
trunk.  Defendant  was  not  present  at  the  time.  Witness  says 
that  there  was  a  piece  of  white  goods  and  the  percale  in  his 
hands  when  defendant  and  his  wife  said  they  got  the  goods 
from  Mrs.  Cook.  Does  not  think  they  said  either  piece  par- 
ticularly. After  Mrs.  Cook  said  they  did  not  get  the  percale 
from  her  an  oflBcer  went  back  to  defendant's  house  and  got  it 
Until  then  Mr.  Miles  was  uncertain  that  it  was  his. 

On  the  part  of  defendant  the  evidence  tended  to  prove  that 
Mrs.  Qamble  used  Mrs.  Drew^s  sewing-machine  and,  as  a  recog- 
nition of  their  kindness,  gave  the  piece  of  percale  to  Julia 
Drew,  the  fifteen  year  old  '*•  daughter  of  defendant,  and  that 
it  with  the  white  goods  purchased  from  Mrs.  Cook  was  in  an 
unlocked  bureau  drawer  at  defendant's  house  when  the  oflBcer 
found  and  afterward  took  it.  Mrs.  Qamble  gave  this  piece 
to  Miss  Drew  on  Saturday  before  the  defendant  was  arrested 
about  the  middle  of  June,  1901.  There  was  also  evidence  that 
Mrs.  Gamble's  father  bought  the  goods  in  Kansas  City  and 
gave  it  to  his  daughter.  Various  errors  are  assigned  for  re- 
versal of  the  judgment. 

Among  other  instructions,  the  court  gave  the  following:  "2. 
The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  on  or  about  the  nine- 
teenth day  of  May,  A.  D.  1901,  at  the  county  of  Chariton  in 
the  state  of  Missouri,  some  one  did  feloniously  and  burglari- 
ously break  into  and  enter  the  storehouse  and  building  of 
Joseph  Miles  and  steal  therefrom  goods  and  chattels  mentioned 
in  the  information  or  any  of  said  goods  and  chattels^  and  that 
soon  thereafter  said  goods  and  chattels  or  any  part  thereof 
were  found  in  the  exclusive  possession  of  Hamp  Drew,  then 
and  in  that  event  the  law  presumes  that  the  defendant  is  guilty 
of  both  burglary  and  the  larceny,  and  unless  the  defendant  has 
accounted  for  the  possession  of  said  goods,  to  your  reasonable 
satisfaction,  or  rebutted  the  presumption  arising  from  the  le^ 
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cent  possession  of  said  goods,  as  defined  in  these  instructions, 
you  should  find  him  guilty  as  charged  in  the  information;  but 
the  court  instructs  you  that  the  defendant  may  rebut  the  pre* 
sumption  of  guilt  arising  from  recent  possession  of  stolen  prop- 
erty or  explain  his  possession  by  either  direct  evidence  or  at- 
tending circumstances  or  the  character  or  habits  of  himself  by 
some  other  mode  equally  satisfactory  as  to  the  innocence  of  the 
accused/' 

1,  This  instruction  is  challenged  because  counsel  for  defend- 
ant insists  that  the  testimony  does  not  show  an  actual  posses- 
sion by  defendant  of  any  of  the  stolen  ^^^  goods,  but  a  mere 
constructive  possession  by  reason  of  the  fact  that  one  piece  of 
percale  which  the  prosecuting  witness  thought  was  his  because 
it  resembled  that  which  he  had  in  his  store  was  found  in  a 
trunk  in  the  house  of  defendant,  which  his  daughter  testified 
was  given  to  her  only  a  day  prior  to  the  burglary  by  Mrs.  Gam- 
ble. 

This  court,  in  State  y.  Castor,  93  Mo.  242,  6  S.  W.  906, 
adopted  Oreenleaf's  statement  of  the  law  on  this  point  (3 
Greenleaf  on  Evidence,  sections  32  and  33),  wherein  he  says: 
'*Buf  to  raise  the  presumption  of  guilt  from  the  possession  of 
the  fruits  of  the  crime  by  the  prisoner,  it  is  necessary  that 
they  be  found  in  his  exclusive  possession.  A  constructive  pos- 
session, like  constructive  notice  or  knowledge,  though  suflScient 
to  create  a  civil  liability,  is  not  sufficient  to  hold  the  party  re- 
sponsible to  a  criminal  charge.  He  can  only  be  required  t<v 
account  for  the  possession  of  things  which  he  actually  and 
knowingly  possessed;  as,  for  example,  where  they  are  found 
upon  his  person,  or  in  his  private  apartment,  or  in  a  place 
of  which  he  keeps  the  key.'* 

In  Castor's  case  the  evidence  showed  the  stolen  goods  were 
found  in  his  trunk,  but  it  was  shown  that  his  employer  had 
accesa  to  the  trunk;  that  he  had  lent  the  key  to  another  to  get 
some  blacking  and  a  brush  and  the  key  remained  in  the  hands 
of  the  borrower  for  four  days.  And  it  also  appeared  that  the 
trimk  was  often  left  unlocked  in  the  house  of  the  owner  of  the 
stolen  goods  and  the  tnmk  could  be  unlocked  by  a  cupboard 
key  and  could  have  been  unlocked  by  another  familiar  with 
the  locus  in  quo.  In  these  circumstances  it  was  ruled  that 
defendant's  possession  was  not  exclusive.  That  decision  has 
been  approved  by  this  court:  State  v.  Baker,  144  Mo.  329,  46 
S.  W.  194. 
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In  State  v.  Belcher,  136  Mo.  137,  37  S.  W.  800,  it  was  said: 
'The  recent  possession  of  stolen  property  raises  a  presomption 
of  guilt,  but  what  constitutes  recent  possession  which  will  jus- 
tify this  instruction  is  a  preliminary  question  for  the  court 
It  is  the  settled  law  of  this  court  •^  that  to  raise  this  pre- 
sumption the  stolen  goods  must  be  found  in  the  exdusiTe  pos- 
session of  the  prisoner^':  State  v.  Castor,  93  Mo.  242,  5  S.  W. 
906;  State  v.  Warford,  106  Mo.  55,  27  Am.  St  Eep.  322,  16 
S.  W.  886;  State  v.  Scott,  109  Mo.  226,  19  S.  W.  89;  State 
V.  Owsley,  111  Mo.  450,  20  S.  W.  194. 

In  Belcher^s  case,  as  in  this,  the  larger  part  of  the  goods 
were  found,  in  the  possession  of  another,  one  Edwards,  and 
the  remamder  found  in  the  home  of  the  defendant's  mother, 
and  there  was  no  evidence  to  indicate  fiiat  defendant  had  any 
other  possession  than  that  shared  by  the  family  in  common 
save  and  except  as  to  a  pair  of  overalls  and  a  pair  of  shoes, 
and  it  was  a  question  whether  these  were  a  part  of  the  stolen 
goods,  and  it  was  not  held  to  be  exclusive  or  recent  enough  to 
justify  this  instruction. 

In  State  v.  Warford,  106  Mo.  63,  27  Am.  St  Bep.  322,  16 
S.  W.  886,  it  was  said  by  Judge  MacFarlane:  'It  would  be 
pushing  the  rule  too  far  to  require  of  one  accused  of  a  crime 
an  explanation  of  his  possession  of  the  stolen  property,  when 
such  possession  could  also,  with  equal  right,  be  attributed  to 
another.** 

In  this  case  there  was  no  evidence  that  defendant  knew  of 
the  possession  by  his  daughter  or  wife  of  this  piece  of  dress 
goods.  The  fact  that  it  was  in  the  house  of  which  he  was  the 
head  was  at  most  merely  a  constructive  possession,  especially 
when  the  character  of  the  goods,  an  article  of  female  attire  of 
whose  existence  the  father  might  well  be  and  generally  is  ig- 
norant until  made  up,  is  taken  into  consideration.  The  father 
was  not  at  home  when  the  search  was  made  and  the  piece  of 
goods  was  found  in  the  trunk  or  the  drawer  of  a  bureau.  There 
was  also  independent  evidence  that  this  piece  of  goods  was 
in  defendant's  house  prior  to  the  burglary.  It  is  evident  that 
the  state's  case  rested  upon  the  fact  that  this  one  piece  of  per- 
cale was  found  in  defendant's  house  some  three  weeks  after 
the  burglary  of  Miles'  store.  Although  there  was  a  large 
"**  amount  of  dress  goods,  tobacco,  meat,  shoes,  etc.,  stolen 
and  defendant's  premises  were  carefully  searched  by  the  officer 
under  the  search-warrant,  no  part  of  the  stolen  goods  were 
found  there  except  this  piece  of  percale,  if  it  be  conceded  that 
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it  was  a  part  of  fhe  stolen  goods,  and  no  other  evidence  con« 
necting  him  with  the  crime.  While  it  is  true  Mr.  Miles  tes- 
tifies that  defendant  said  they  got  the  percale  Irom  Mrs.  Cook^ 
the  oflBcer  who  was  present  and  who  testified  for  fhe  state  says 
he  had  both  the  white  goods  and  the  percale  in  his  hands  when 
defendant  said  they  got  the  goods  from  Mrs.  Cook  and  did 
not  particnlarize  which  piece.  It  was  shown  that  as  to  the 
white  goods  this  statement  was  true. 

One  proposition,  then,  is  presented :  Was  the  possession  of  the 
wife  or  daughter  in  the  circumstances  detailed  such  an  ezclu- 
sive  possession  in  defendant  as  justified  this  instruction?  Was 
it  anything  more  than  that  constructive  possession  which  every 
head  of  a  family  is  presumed  to  have  of  property  in  liis  house 
or  on  his  premises? 

In  Regina  y.  Pratt,  4  Fost  &  F.  316,  Chief  Baron  Pollock, 
whose  learning  and  immense  experience  give  great  weight  to 
bis  judgments,  laid  it  down  that  the  mere  fact  of  the  goods 
being  on  the  prisoner's  premises,  which  might  be  without  his 
knowledge  or  assent,  does  not  prove  possession,  much  less  re- 
ceiving by  him,  for  another  might  have  put  the  goods  on  the 
premises  without  his  knowledge,  and  he  directed  the  jury  to 
acquit 

So  in  State  v.  Owsley,  111  Mo.  450,  20  S.  W.  194,  in  which 
two  stolen  revolvers  were  found  in  the  possession  of  Mrs. 
Owsley,  the  wife  of  the  defendant,  but  he  was  not  at  that  time 
living  with  her,  it  was  ruled  that  the  possession  of  the  wife 
could  not  be  regarded  as  the  exclusive  possession  of  the  hus- 
band. While  the  possession  of  the  wife  was  the  possession  of 
the  husband  at  common  law  for  the  purposes  of  civil  liability, 
that  law  also  recognized  and  held  the  wife  as  a  criminal  agent 
for  crimes  ^^**  committed  by  herself  not  in  the  presence  of 
her  husband,  and  even  in  his  presence,  when  she  alone  was  the 
active  and  inciting  party  to  the  offense:  State  v.  Ma  Foo,  110 
Mo.  7,  33  Am.  St.  Eep.  414,  19  S.  W.  222. 

In  our  opinion,  the  mere  fact  of  finding  stolen  articles  on 
the  premises  of  a  man  of  a  family  without  showing  his  actual 
conscious  possession  thereof  discloses  only  a  prima  facie  con- 
structive possession  and  is  not  such  a  possession  as  will  justify 
a  presumption  of  guilt  by  reason  thereof.  It  is  within  the 
common  experience  that  many  honest  and  worthy  men  have 
dishonest  children  and  servants,  and  to  indulge  the  presump- 
tion that  because  goods  are  found  on  their  premises  which  turn 
out  to  have  been  stolen,  without  going  further  and  showing 
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an  actual  conscious  and  exclusive  possession  of  such  goods  in 
the  head  of  the  family,  would  result  oftentimes  in  punishing 
the  innocent  for  the  guilty. 

There  is  no  occasion  for  pushing  the  presumption  to  any  such 
length.  Kept  within  its  proper  limitations  it  is  a  salutary 
principle  and  reasonable,  but  given  a  latitudinous  constructive 
interpretation  it  is  unreasonable,  and  would  work  grave  in- 
justice :  People  v.  Hurley,  GO  Cal.  74,  44  Am.  Rep.  55 ;  Cowen 
and  Hill's  Notes  to  Phillips  on  Evidence,  530;  Wharton's 
Criminal  Evidence,  sec.  758,  and  cases  cited;  Turbeville  v- 
State,  42  Ind.  495;  Boscoe's  Criminal  Evidence,  18;  Field  ▼. 
State,  24  Tex.  App.  422,  6  S.  W.  200;  Burrill  on  Circumstantial 
Evidence,  450;  Lehman  v.  State,  18  Tex.  App.  174,  51  Am. 
Ecp.  298. 

In  our  opinion  there  was  no  such  actual,  conscious,  exclusive 
possession  of  this  piece  of  percale  by  the  defendant  as  would 
justify  the  giving  of  instruction  No.  2  on  behalf  of  the  state. 

2.  As  there  was  a  total  failure  to  show  any  confederacy  or 
conspiracy  between  the  defendant  and  Gamble,  the  court  erred 
in  adpiitting  in  evidence  the  goods  taken  under  the  search- 
warrant  from  Gamble's  house.  It  could  not  fail  to  have  a  preju- 
dicial effect  on  defendant  In  the  absence  of  evidence  tending  to 
prove  a  conspiracy,  *^**  this  evidence  threw  no  light  on  the 
guilt  or  innocence  of  defendant,  but  was  irrelevant  and  incom- 
petent. As  the  case  may  be  retried  it  may  be  remarked  that  if 
the  jury  should  find  that  Mrs.  Gamble  gave  defendant's  daugh- 
ter the  piece  of  percale  three  weeks  after  the  burglary,  and  that 
prior  to  such  gift  defendant  had  no  possession  of  the  percale, 
such  a  second-hand  possession  by  the  daughter  would  not  create 
a  presumption  of  guilt:  State  v.  Warford,  106  Mo.  55,  27  Am. 
St.  Rep.  322,  16  S.  W.  886;  State  v.  Scott,  109  Mo.  226,  19 
S.  W.  89.  Having  explained  his  possession,  it  devolved  upon 
the  state  to  show  his  explanation  was  false  or  improbable. 

3.  The  fifth  instruction  is  open  to  the  criticism  of  defendant 
that  it  assumes  that  defendant  had  made  statements  adverse 
to  his  interest  and  that  it  should  have  been  limited  to  conversa- 
tions proved  on  the  triaL  These  defects  can  be  readily  rem- 
edied, however,  if  it  shall  be  deemed  advisable  to  further  pros- 
ecute the  case. 

For  the  errors  noted,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  the  views  herein 
expressed. 

All  concur. 


Teb.  1904.]  State  v.  Drew.  481 

POSSESSION  OF  STOLEN  PBOPEBTT  AS  BVIDENOE  OF  GUILT. 

Introdactory,  481, 
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ft.    To  Larceny,  482. 
b.    To  Burglary,  482. 
c    To  Bobbery,  484. 
d.    To  BeceiYing  Stolen  Property,  484. 
Urn    Effect  of  Possession  of  Stolen  Property. 

a.  In  General,  485. 

b.  As  a  Presumption  of  Guilt,  485. 

c.  As  Conclusive  Evidence  of  Guilt,  491. 

d.  As  Prima  Facie  Evidence  of  Guilt,  492. 

e.  As  Sufficient  to  Warrant,  Justify  or  Sustain  Ck)nvietioii» 

483. 

f .  As  an  Inference  of  Guilt,  495. 

g.  As  a  Mere  Circumstance  Tending  to  Show  Guilt,  497. 
in.    Nature  and  Conclusiveness  of  Presumption. 

a.  Nature  of  the  Presumption  Baised,  499. 

b.  Effect  on  Burden  of  Proof,  502. 

c.  Effect  of  Good  Beputation  on  Presumption,  604. 
2V.    What  Constitutes  Possession. 

a.  In  General,  505. 

b.  Necessity  for  Identification  of  the  Stolen  Property,  50e. 

c.  What  Must  be  Shown  Where  the  Stolen  Property  is  Money. 

506. 

d.  Necessity  for  Possession  to  be  Becent,  610. 
0.    Necessity  for  Possession  to  be  Exclusive. 

1.  In  General,  513. 

2.  Effect  of  Joint  Possession,  513. 

8.    Effect  of  Public  Access  to  Place  of  Deposit,  514. 
4.    Effect  of  Access  by  Family  of  Accused,  516. 
T.    Effect  of  Possession  of  Part  of  Property  or  Possession  by  an 
Associate. 

a.  Possession  of  Only  Part  of  the  Stolen  Property,  518. 

b.  Possession  by  Codef  endant  or  an  Associate,  520. 
TL    Nature  and  Effect  of  Explanation. 

a.  What  Amounts  to  an  Explanation,  520. 

b.  Effect  of  Explanation  Showing  Wrongful  or  Dishonest 

Possession,  522. 
c    Effect  of  Explanation  Baising  Beasonable  Doubt,  522. 
d.    Effect  of  False  Explanation,  523. 
VXL    Province  of  Court  and  Jury,  623. 

Introductory. 
The  possession  of  stolen  property  as  evidencing  the  guilt  of  the 
possessor  of  the  crime  committed  when  the  property  was  stolen,  is 
neeessarily,  from  the  very  nature  of  such  crimes,  especially  of  lar- 
ceny and  burglary,  a  kind  of  evidenee  which  is  very  essential  in  fix- 
ing the  guilt  of  the  person  committing  the  crime.  Hence  the  deci- 
sions in  which  the  subject  has  been  passed  upon  are  quite  numerous. 
They,  however,  are  very  discordant,  and  in  many  instances  are  in- 
capable of  being  reconciled.  Much  of  the  confusion  in  regard  to  the 
law  on  this  subject  has  arisen  from  the  loose  expressions  used  by  tb(% 
Am.  81.  Bep.  YoL  101-31 
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courts  in  describing  the  probative  effect  arising  from  the  fact  of  th» 
possession  of  the  stolen  property.  The  earlier  authorities  were  dis- 
cussed in  the  monographic  note  to  Hunt  v.  Commonwealth.  70  Am. 
Dee.  447. 

I.    AppUcatioii  of  the  Doctrine. 

a.  To  Larceny.— The  rules  formulated  by  the  courts  as  to  th» 
probative  force  of  evidence  showing  possession  of  stolen  property  by 
the  accused  naturally  apply  to  cases  in  which  the  crime  of  larceny 
is  charged:  State  v.  Armstrong,  170  Mo.  406,  70  S.  W.  874;  State  t* 
Brady,  121  Iowa,  561,  97  N.  W.  62. 

b.  To  Burglary. — ^The  doctrine  is  also  applied  to  burglary  cases: 
State  V.  Warf  ord,  106  Mo.  55,  27  Am.  St.  Rep.  322,  16  S.  W.  886.  The 
weight  of  authority,  however,  seems  to  be  that  it  is  necessary  to 
show  by  some  other  evidence  that  there  was  such  a  breaking  and 
entry  of  the  building  whence  the  property  was  stolen  as  would  ful- 
fill the  requirements  regarding  that  element  of  the  crime  of  burglary, 
and  that  the  goods  found  in  the  possession  of  the  accused  were  stolen 
from  the  house  on  that  particular  occasion:  King  v.  State,  99  Ga. 
686,  59  Am.  St.  Rep.  251,  26  S.  £.  480;  Brooks  v.  State,  96  Ga.  353* 
23  S.  £.  413;  State  v.  Williams,  120  Iowa,  36,  94  N.  W.  255;  Strick- 
land V.  State  (Tex.  Or.),  78  S.  W.  689.  See,  also,  Fuller  v.  State,  48 
Ala.  273;  People  v.  Bielfus,  59  Mich.  676,  26  N.  W.  771;  Meta  ▼. 
State,  40  Neb.  547,  65  N.  W.  190.  The  rule  and  its  application  were 
shown  in  Lester  v.  State,  106  Ga.  371,  32  B,  E.  335,  wherein  it  was 
said:  "To  maintain  a  conviction  for  the  offense  of  burglary,  it  is 
absolutely  essential  that  proof  of  the  breaking  and  entering  be  made. 
It  is  not  at  all  necessary  for  the  character  of  evidence  which  estab- 
lishes the  corpus  delicti  to  be  positive  and  direct;  but  it  is  necessary 
that  the  corpus  delicti  be  shown  by  evidence  which  is  legal,  admis- 
sible, and  which  establishes  the  fact  beyond  a  reasonable  doubt.  If 
one  be  found  in  the  recent  possession  of  goods  shown  to  have  been 
stolen  from  the  house  at  the  time  of  the  breaking  and  entering,  such 
possession  is  sufficient  to  connect  the  person  in  possession  with  the 
perpetration  of  the  offense.  But  it  it  not  of  itself  conclusive:  Jones 
V.  State,  105  Ga.  649,  31  S.  E.  574.  In  this  case  there  were  no  ex- 
ternal or  internal  evidences  that  the  house  was  broken.  The  theory 
of  the  state  was  that  it  was  entered  by  the  unlocking  of  the  door  by 
some  person  unauthorized,  but  there  was  no  proof,  direct  or  circum- 
stantial, that  such  was  the  case,  other  than  the  fact  that  the  prop- 
erty was  stolen  from  the  house  and  apparently  no  other  entry  could 
have  been  made  than  by  means  of  unlocking  the  door.  The  loss  of 
the  property  seems  to  have  been  relied  on  as  a  proof  of  the  entry, 
and  the  possession  of  the  defendant  to  be  taken  as  a  fact  sufficient 
to  authorize  his  conviction  of  the  breaking  and  entering.  This  is  not 
sufficient.  As  it  is  necessary,  when  the  recent  possession  of  goods 
stolen  from  the  house  at  the  time  of  a  burglarious  entry  is  relied  on 
to  connect  the  defendant  with  such  entry,  the  breaking  and  entering 


Teh.  1904.]  State  v.  Dbew.  483 

must  be  clearly  shown  before  the  cireumstaneet  of  possessioii  ean  in 
any  way  eonnect  the  defendant  with  the  offense  charged." 

In  Boberson  v.  State,  40  Fla.  509,  24  South.  474,  the  eonrt  said: 
^'Bnt  unless  the  goods  were  obtained  by  a  breaking  and  entr> — ^in 
other  words,  nnless  the  breaking  and  entry  and  the  larceny  were 
pBTtB  of  the  same  transaction,  or  if  not  parts  of  the  same  transac- 
tion, nnlesB  the  breaking  and  entry  and  the  larceny  were  committed 
by  the  same  person — ^the  ezclusive  possession  of  property  recently 
stolen  does  not  warrant  a  presamption  that  the  possessor  is  guilty 
of  the  breaking  and  entry,  although  it  does  warrant  a  presumption 
that  he  ia  guilty  of  larceny '^  Citing  Knickerbocker  v.  People,  43 
N.  T.  117;  Commonwealth  ▼.  McGorty,  114  Mass.  299;  Brooks  t. 
State,  96  Ga.  353,  23  a  E.  413;  State  ▼.  Bivers,  68  Iowa,  611,  27  N. 
W.  781;  Smith  T.  People,  115  111.  17,  3  N.  B.  733;  People  T.  Wood,  99 
Mich.  620,  58  N.  W.  638. 

The  rule  just  stated  was  also  approved  in  People  t.  Hannon,  85 
Cal.  374,  24  Pac.  706;  State  v.  Brady,  121  Iowa,  667,  97  N.  W.  62; 
State  V.  Powell,  61  Kan.  81,  58  Pac.  968;  Metz  v.  Stote,  46  Neb.  547, 
65  N.  W.  190;  Byan  ▼.  State,  83  Wis.  486,  53  N.  W.  836. 

As  we  will  see  later  on  in  this  note,  there  is  no  great  discord 
among  the  authorities  as  to  the  mere  admissibility  of  evidence  of 
possession  of  stolen  goods  as  a  mere  circumstance,  but  there  is  a 
difference  of  opinion  among  the  courts  as  to  the  effect  or  weight  of 
such  evidence.  In  State  t.  Brady,  121  Iowa,  565,  97  N.  W.  62,  it 
was  said:  ''As  to  the  effect  to  be  given  in  prosecutions  for  burglarjr 
to  proof  of  possession  of  goods  stolen  in  connection  with  the  break- 
ing and  entering,  the  authorities  are  not  entirely  in  harmony.  There- 
are  decisions  holding  without  qualification  that  the  fact  of  possession 
of  property  recently  stolen  under  such  circumstances  has  no  ten* 
deney  to  prove  the  possessor's  guilt  of  burglary:  People  v.  Gordon^ 
40  Mich.  716.  On  the  other  hand,  cases  may  be  found  to  the  effect 
that  such  fact  alone  creates  a  sufficient  presumption  of  guilt  to 
justify  a  conviction:  Knickerbocker  v.  People,  43  N.  Y.  177.  Our 
own  cases  have  gone  to  neither  extreme,  and  are,  we  think,  in  har- 
mony with  the  weight  of  authority.  As  laid  down  in  State  v.  Bivers, 
68  Iowa,  616,  27  N.  W.  781,  the  rule  approved  by  this  court  is  that: 
'The  possession  of  property  which  has  been  stolen  from  a  building 
which  had  been  broken  and  entered  is  not  alone  prima  facie  evidence 
that  the  one  having  it  is  guilty  of  the  burglary.'  Such  possession 
unexplained  does  raise  a  presumption  that  the  party  is  guilty  of 
larceny,  but  it  does  not  follow  that  both  crimes  were  committed  by 
the  same  party.  The  one  who  committed  the  larceny  may  have  found 
the  building  open  after  the  burglary  was  committed,  and  may  have 
entered  and  stolen  the  goods  without  having  been  concerned  in  the 
breaking.  It  is  obvious,  therefore,  that  the  mere  possession  of  the 
stolen  goods  does  not  have  the  same  tendency  to  connect  him  with 
the  burglary  which  it  does  with  the  larceny.'  " 


Digitized  by  VjOOQIC 


xu  jToopio  Y,  x3oxer,  lat  tjai.  ooz,  70  I'm.  671,  it  was  held  that  the 
recent  unexplained  possession  of  stolen  property,  the  f^ite  of  a 
burglary,  may  be  considered  as  a  circumstance  tendin^f  to  show  guilt 
when  considered  wifh  other  suspicious  circumstances,  but  not  when 
the  stolen  property  came  into  their  possession  after  the  commission 
«f  the  burglary  by  other  parties.  In  Mangham  v.  State,  87  Ga.  549, 
13  8.  E.  558,  it  was  held  that  the  recent  possession  of  stolen  prop- 
erty from  a  burglarized  house,  not  satisfactorily  explained,  may  be 
sufficient  to  establish  the  guilt  of  the  defendant  where  the  fact  of 
the  burglary  is  established  and  the  jury  believe  from  all  the  evi- 
dence that  the  defendant  is  guilty.  And  in  State  v.  Hullen,  133  N. 
C  656,  45  S.  £.  513,  it  was  held  that  recent  possession  of  stolen  goods 
was  a  circumstance  tending  to  show  that  the  possessor  broke  and 
entered  the  house  from  which  the  stolen  goods  were  burglarized. 

c.  To  Robbery. — Evidence  showing  the  possession  of  goods  re- 
cently stolen  under  circumstances  making  the  larceny  constitute  the 
«crime  of  robbery  was  admitted  in  Moses  v.  State,  88  Ala.  78,  16 
-Am.  St.  Eep.  21,  7  South.  101;  State  v.  Wyatt,  124  Mo.  537,  27  a 
^W.  1096;  State  v.  Balch,  136  Mo.  103,  87  S.  W.  808.  Although  the 
''^ases  in  which  the  doctrine  relating  to  the  possession  of  stolen  goods 
with  reference  to  the  crime  of  robbery  are  not  very  numerous,  still 
the  practice  of  receiving  such  testimony  is  quite  generaL  From  the 
very  nature  of  the  crime  of  robbery,  such  possession  ought  not  to  be 
of  controlling  weight  unless  the  essential  elements  of  the  crime  of 
robbery  are  proved  and  there  are  other  circumstances  connecting  the 
possessor  of  the  stolen  goods  with  the  crime.  It  seems  that  the  sane 
principles  which  a  court  would  apply  to  evidence  of  such  possession 
in  a  burglary  case  ought  to  apply  in  a  robbery  ease. 

d.  To  Beceiving  Stolen  Property.— Evidence  of  possession  of  stolen 
^;oods  is  naturally  admissible  in  prosecutions  for  receiving  stolen 
property.  In  State  v.  Guild,  149  Mo.  370,  73  Am.  St.  Bcp.  395,  50 
S.  W.  909,  it  was  Held  that  the  recent  possession  of  stolen  property 
is  evidence  either  that  the  person  in  possession  stole  the  property 
vor  that  he  received  it  knowing  it  to  be  stolen,  according  to  the  cir- 
Tsumstances,  and,  unexplained,  is  sufficient  to  warrant  a  conviction 
for  receiving  stolen  property.  The  same  holding  was  made  in  Gold- 
stein ▼.  People,  82  N.  Y.  231;  People  v.  Weldon,  111  N.  Y.  569,  19 
e.  E.  279.  In  Cooper  v.  State,  29  Tex.  App.  8,  25  Am.  St.  Bep.  712, 
IS  S.  W.  1011,  it  was  held  that  such  possession  was  a  mere  eiremn- 
«tance  to  be  considered  by  the  jury  in  connection  with  other  evi- 
dence in  the  ease.  In  a  subsequent  case  in  Texas,  that  of  Oastleberry 
T.  State,  35  Tex.  Cr.  Bep.  382,  60  Am.  St.  Bep.  53,  33  S.  W.  875,  it  was 
tield  that  the  mere  fact,  standing  alone,  that  an  accused  person  re- 
ceived stolen  property  was  not  sufficient  proof  to  establish  that  he 
^new  that  the  property  was  stolen  when  he  received  it.  In  Begina 
ir.  Matthews,  1  Den.  C.  C.  610,  the  court  went  to  the  extent  of 
•aying,  in  a  prosecution  for  receiving  stolen  goods:  "He  bought  tho 
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goods  of  a  thief,  and  they  are  found  in  hia  house.  Prima  facie,  if 
stolen  goods  are  found  in  a  man's  house,  he,  not  being  the  thief,  is 
m  reeeiver.''  The  question  was  also  discussed  in  Begina  r.  Lang- 
mead,  1  Leigh  ft  G.  427. 

n.    Effect  of  Possession  of  Stolen  Property, 
a.    In  OeneraL — ^It  is  on  the  question  what  effect  the  possession 
of  stolen  property  has  upon  the  guilt  or  innocence  of  the  possessor 
that  the  courts  differ  in  their  statements  of  what  the  law  is  in  that 
'  respect.    Many  of  the  courts,  perhaps,  use  loose  expressions  in  their 
statements  of  the  probative  force  of  such  evidence.    In  our  discus- 
sion of  this  branch  of  the  subject  we  shall  arrange  the  cases  accord- 
ing to  the  general  expressions  which  seemed  to  indicate  the  proba< 
tive  force  which  it  was  contended  that  the  evidence  afforded.    It 
seems  to  us  that  the  correct  rule  was  announced  by  Justice  Bonnifield, 
in  State  ▼.  Mandieh,  24  Nev.  340,  54  Pac.  519,  wherein  he  said:  "In 
prosecutions  for  larceny  the  fact  that  the  stolen  property  is,  recently 
after  tho  theft,  found  in  the  possession  of  the  defendant,  can  always 
be  given  in  evidence  against  him.     The  strength  of  the  presumption 
which  it  raises  against  the  accused  depends  upon   all   the  circum- 
stances surrounding  the  case,  and  is  for  the  jury  to  determine."    In 
State  V.  Gillespie,  62  Kan.  469,  84  Am.  St.  Eep.  411,  63  Pac.  742, 
after  a  general  discussion  of  the  subject,  the  court  remarked:  "Nor 
do  we  think  that,  as  a  matter  of  law,  the  mere  possession  of  goods 
recently  stolen  on  the  occasion  of  a  burglary  may  be  sufficient,  even 
in  eonneetion  with  other  criminating  circumstances,  to  raise  a  pre- 
sumption of  guilt  of  the  burglary.     The  difference  in  strength  and 
cogency  between  evidence  tending  to  show  guilt  and  evidence  suffi- 
cient to  raise  a  presumption  of  guilt  is  not  great  enough,  if  it  exists 
at  all,  to  justify  the  drawing  of  distinctions  between  the  rules  appli- 
cable to  the  two  states  of  moral  conviction  they  generate.    As  just 
remarked,  evidence  tending  to  show  guilt  may  tend  so  strongly  to 
show  it  as  to  raise  a  presumption  of  guilt,  and  a  presumption  of  guilt, 
if  not  rebutted,  is  sufficient  to  convict  of  crime.    It  is  the  unex< 
plained  possession  of  recently  stolen  goods  that  tends  to  show  guilt 
or  raises  a  presumption  of  guilt  of  the  larceny,  and  it  is  the  unex- 
plained possession  of  goods  recently  stolen  on  the  occasion  of  a  burg- 
lary that  tends  to  show  guilt  or  raises  a  presumption  of  guilt  of  the 
burglary.*' 

b.  As  a  Presomption  of  ChilH.— The  courts  which  state  the  rule 
to  be  that  unexplainied  possession  of  recently  stolen  goods  creates  a 
presumption  that  the  possessor  is  guilty  of  the  larceny  or  of  the  burg- 
lary, if  the  larceny  of  the  goods  is  shown  to  have  taken  place  at  the 
time  when  the  house  was  burglarized,  do  not  always  show  whether 
a  presumption  of  law  or  fact  is  meant,  but  leave  it  to  be  inferred 
from  the  language  used  by  the  court.  In  Johnson  v.  State,  148  Ind. 
SZi,  47  K.  £.  926,  it  was  said:  "When  it  is  proved  that  property 
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haa  been  stolen,  and  the  same  property,  recently  after  the  larceny, 
la  found  in  the  exclusive  possession  of  another,  the  law  imposes  upon 
such  person  the  burden   of  accounting  for  his  possession^  and  of 
showing  that  such  possession  was  innocently  acquired;  and  if  he  fails 
to  so  satisfactorily  account  for  such  possession,  or  gives  a  false  ac- 
count, the  presumption  arises  that  he  is  the  thief."    In  Atzroth  r. 
State,  10  Fla.  210,  it  was  said:  ''It  is  a  well-settled  principle  that 
if  a  man  be  found  in  possession  of  stolen  property,  the  law  presumes 
him  to  be  the  thief,  in  the  absence  of  satisfactory  explanation." 
And  in  Territory  v.  Casio,  1  Ariz.  485,  2  Pac.  755,  the  court,  after 
adverting  to  People  v.  Chambers,  18  Cal.  383,  and  People  ▼.  Brown, 
48  Cal.  253,  wherein  it  was  said  that  recent  possession  was  a  mere 
circumstance,   admitted  that  the  same  rule  ought  not  to  apply  to 
small  articles  which  readily  pass  from  hand  to  hand  as  to  property 
which  cannot  be  so  easily  disposed  of.  It  then  remarked  that:  ''It  has 
been  generally  understood  that  the  prisoner's  exclusive  and  unex- 
plained possession  of  stolen  property  recently  after  the  theft  raises 
the  presumption  that  he  is  the  thief,  and  that  this  presumptioA  takes 
the  burden  of  proof  from  the  prosecution  and  lays  it  upon  the  pris- 
oner": Citing  Boscoe's  Criminal  Evidence,  1&;  2  Bussell  on  Crimes, 
337;  Knickerbocker  v.  People,  43  N.  Y.  177;  People  ▼.  Walker,  38 
Mich.  156;  State  v.  Brady,  27  Iowa,  126;  State  v.  Creson,  38  Ho. 
372;  State  v.  Turner,  65  N.  C.  592;  Waters  ▼.  People,  104  IlL  544. 
So,  also,  in  State  v.  Graves,  72  N.  C.  482,  it  was  said:  "  'When  goods 
are  stolen,  one  found  in  possession  so  soon  thereafter  that  he  eould 
not  have  reasonably  got  the  possession  unless  he  had  stolen  them 
himself,  the  law  presumes  he  was  the  thief.'    This  is  simply  a  de- 
duction of  common  sense,  and  when  the  fact  is  so  plain  that  there 
can  be  no  mistake  about  ij^,  our  courts,  following  the  practice  in 
England,  where  the  judge  is  allowed  to  express  his  opinion  as  to  the 
weight  of  the  evidence,  have  adopted  it  as  a  rule  of  law,  which  the 
judge  is  at  liberty  to  act  on,  notwithstanding  the  statute  which  for- 
bids a  judge  from  intimating  an  opinion  as  to  the  weight  of  the  evi- 
dence.   But  this  rule,  like  that  of  falsum  in  uno,  falsum  in  omnibus, 
and  the  presumption  of  fraud,  as  a  matter  of  law  from  certain  fidu- 
ciary relations  (see  Lea  v.  Pearce,  68  N.  C.  90),  has  been  redueed 
to  very  narrow  proportions,  and  is  never  applicable  when  it  ia  neces- 
sary to  resort  to  other  evidence  to  support  the  conclusion;  in  other 
words^  the  fact  of  guilt  must  be  self-evident  from  the  bare  fact  of 
being  found  in  possession  of  the  stolen  goods,  in  order  to  justify 
the  judge  in  laying  it  down  as  a  presumption  made  by  the  law; 
otherwise  it  is  a  case  depending  on  circumstantial  evidence  to  be 
passed  on  by  the  jury."    In  State  v.  Garvin,  48  S.  C.  258,  26  S.  E. 
£70,  the  court,  though  terming  the  presumption  a  legal  one,  held  it 
to  be  a  matter  for  the  jury.    In  its  discussion  of  th«  matter  the 
court  said:  "Very  clearly  the  law  does  impose  the  duty  upon  a  man, 
under  such  circumstances,  to  explain  how  he  came  into  possession  of 
such  stolen  goods.    If  a  man  is  innocent,  it  is  very  easy  for  him 
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to  tell  how  he  became  possessed  of  stolen  property.  If  he  declines 
to  do  so,  or  is  caught  lying  when  he  does  explain,  the  law  places  a 
very  heavy  responsibility  upon  him.  Chief  Justice  O'Neall  in  the 
•case  of  State  ▼.  Kinman,  7  Rich.  497,  quoted  this  rule,  as  laid  down 
in  2  East's  Pleas  of  the  Grown,  section  93,  at  page  656:  'It  may  be 
laid  down  generally  that  whenever  the  property  of  one  man,  which 
has  been  taken  from  him  without  his  knowledge  or  consent,  is  found 
upon  another  it  is  incumbent  upon  that  other  to  {{rove  how  he  came 
by  it;  otherwise  the  presumption  is  that  he  obtained  it  feloniously.' 
Also  it  was  held  in  State  v.  Bennett,  3  Brev.  514:  'This  is  a  motion 
for  a  new  trial,  on  the  ground  of  .misdirection  in  the  judge  in 
stating  to  the  jury  that  the  lapse  of  time  between  the  loss  of  the 
articles  stolen  and  the  finding  of  them,  being  about  two  months,  was 
not  sufficient  to  rebut  the  presumption  of  guilt  arising  from  their 
being  found  in  defendant's  possession.  A  legal  presumption  of  guilt 
always  arises  from  the  possession  of  stolen  goods.'  Of  course  all 
this  must  be  submitted  to  the  jury.  The  circuit  judge  in  the  case  at 
bar  did  no  more  than  call  to  the  attention  of  the  jury  this  presump- 
tion; he  did  not  attempt  to  dictate  their  verdict.  Let  this  excep- 
tion be  overruled."  It  was  substantially  held  in  State  v.  Jordan, 
€9  Iowa,  506,  29  K  W.  430,  that  the  unexplained  possession  of  recently 
stolen  property  raises  only  a  circumstance  tending  to  show  guilt, 
though  the  court  cited  approvingly  State  ▼.  Kelly,  57  Iowa,  647,  11 
N.  W.  635,  where  it  was  held  that  the  presumption  arising  from 
such  a  possession  may  be  overcome.  In  the  very  recent  case  of  State 
V.  Carr  (Del.),  57  Atl.  370,  the  court  said:  ''Where  recent  stolen 
property  is  found  in  the  possession  of  a  person,  the  rule  of  law  is 
that  such  person  is  presumed  to  be  the  one  who  stole  it,  unless  he  ac- 
counts satisfactorily  to  the  jury  for  hia  possession.  Whenever  a 
reasonable  explanation  or  account  of  the  possession  is  satisfactorily 
proven  by  the  prisoner,  it  is  incumbent  upon  the  state  to  show  that 
such  an  account  is  false." 

Some  of  the  courts,  however,  say  in  general  terms  that  such  pos- 
session raises  no  presumption  of  guilt.  Thus  in  Bryant  v.  State,  116 
Ala. •445,  23  South.  40,  the  court  said:  "The  unexplained  possession 
of  property  does  not  raise  the  presumption  that  the  property  was 
stolen.  There  must  be  other  evidence  of  the  corpus  delicti;  and 
when  this  has  been  shown,  the  actual  unexplained  possession  of  the 
recently  stolen  goods  is  a  fact  from  which  the  jury  may  infer  the 
guilt  of  defendant.  The  declarations  of  a  defendant,  when  found  in 
possession  of  the  stolen  property,  explanatory  of  his  possession  are 
for  the  consideration  of  the  jury,  together  with  all  the  other  evi- 
dence in  determining  the  question  of  his  guilt  or  innocence." 

In  Griffin  v.  State,  86  Ga.  261,  12  a  E.  409,  the  court,  in  discussing 
the  correctness  of  a  charge,  said:  "We  are  not  very  well  satisfied 
with  this  charge.  If  it  was  the  meaning  of  the  CQurt  to  state  to  the 
jury  that  when  the  crime  of  larceny  had  been  proved  and  the  goods 
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•tolen  were  found  shortly  thereafter  in  the  possession  of  the  prisoner^ 
the  law  would  then  authorize  the  jury  to  presume  the  prisoner  guilty^ 
vueh  charge  would  not  be  error.    But  we  think  this  court  laid  down 
the  correct  doctrine,  as  applicable  to  cases  of  this  sort,  in  the  case 
of  Palvey  ▼.  State,  85  Ga.  157,  IX  S.  E.  607,  wherein  it  was  held  that^ 
where    stolen   goods    are    found    in    the  possession  of  a  defendant 
charged  with  burglary,  shortly  after  the  commission  of  the  offense,, 
such  fact  would  authorize  the  jury  to  infer  that  the  accused  was 
guilty,  unless  he  explained  the  possession  to  their  satisfaction.    In 
the  case  of  Hill  ▼.  State,. 63  Ga.  578,  36  Am.  Bep.  120,  this  question 
was  discussed  by  Bleckley,  J.,  to  some  extent,  and  it  was  there  said: 
'There  is  a  wide  difference  J^etween  resting  the  result  of  a  trial  upon 
facts  which  legally  constitute  the  offense  charged,  and  making  it 
turn  upon  other  facts  which  are  merely  evidence  of  the  constituent 
facts.'    Where  the  facts  proved  constitute  the  offense  charged  in 
the  indictment,  then  it  would  be  proper  for  the  court  to  instruct  the 
jury  that  if  they  believed  such  facts  they  should  convict  the  de- 
fendant: See  Parker  v.  State,  34  Ga.  262;  Tucker  v.  State,  57  Ga.  503. 
The  presumption  in  such  a  case  is  not  one  of  law  but  of  fact:  1 
Wharton's  Criminal  Law,  sec.  729;  3  Greenleaf  on  Evidence,  sec.  31; 
Hall  V.  State,  8  Ind.  439;  State  v.  Hodge,  50  N.  H.  510;  Stover  v. 
People,  56  N.  Y.  315;  Graves  v.  State,  12  Wis.  591;  Crilley  v.  State, 
20  Wis.  231.    We  think  the  case  of  Hill  v.  State,  63  Ga.  678,  36  Am. 
Bep.  120,  fully  sustains  the  view  we  have  stated,  and  is  the  law  of 
this  state  upon  the  subject."    In  Harper  v.  State,  71  Miss.  202,  13 
South.  882,  it  was  held  that  the  law  raises  no  presumption  from  re- 
cent possession  of  stolen  goods,  but  that  it  was  a  circumstance  for 
the  jury.    In  State  v.  Hodge,  50  N.  H.  510,  the  court  in  holding  that 
there  is  no  legal  presumption  of  guilt  from  the  exclusive  possession 
of  recently  stolen  property,    after  reviewing  the  origin  of  the  doc- 
trine very  exhaustively,  said:  ''Whether  the  defendant  in  this  case 
had  any  possession  of  the  watch  and  chain  at  any  time,  either  when 
they  were  found  or  before;  whether  his  possession,  if  any  he  bad, 
was  recent  enough,  or  exclusive  enough,  or  unexplained  enough,  to 
raise  a   presumption  of   guilt — were  questions  of   fact   for  the'  jury. 
There  was  some  evidence  to  be  submitted  to  the  jury  on  those  ques- 
tions.   If  the  jury  found  the  defendant  had  the  property  in  his  pos- 
session after  it  was  stolen,  that  fact  was  evidence  against  him.    If 
they  found  an  absence  of  explanatory  evidence  on  his  side,  under 
circumstances  which  tended  to  show  he  could  furnish  such  evidence^ 
that  fact  was  additional  evidence  against  him:  Bex  v.  Burdett,  4 
Bam.  &  Aid.  161,  162;  1  Phillips  on  Evidence,  4th  Am.  ed.,  598;  J. 
R  Stephen's  Criminal  Law,  303.    But  if  those  facts  were  found,  there 
was  no  presumption  of  law,  nor  was  the  burden  of  proof  shifted. 
The  state,  in  the  indictment,  made  an  affirmation  of  the  defendant's 
guUt,  which  the  defendant  traversed  in  his  plea.    The  state  had  the 
affirmative,  and  the  burden  of  proof  which  belongs  to  the  affirmative. 
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The  qnettioiiy  from  the  beginning  to  the  end  of  the  trial,  was  whether 
the  affinnative  allegation  of  guUt  was  proved  hj  the  testimony  in- 
trodneed  on  both  sides,  and  by  the  evidence  which  cpnsists  of 
the  nonproduction  of  testimony,  not  including  the  refusal  of  the 
defendant  to  testify  if  there  was  sneh  a  refnsaL''  The  court 
in  Methard  y.  State,  19  Ohio  St.  863,  stated  its  view  of  the  law  in 
the  following  clear  language:  "The  facts  that  a  building  was  bur- 
glariously entered,  goods  stolen  therefrom,  and  the  possession  by  the 
accused,  soon  thereafter,  of  the  goods  stolen,  are  competent  evidence 
to  go  to  the  jury,  and  in  connection  with  other  circumstances  indica- 
tive of  guilt,  such  as  giving  a  false  account  or  refusing  to  give  any 
account,  of  the  manner  in  which,  or  the  means  by  which,  he  came 
into  possession  of  the  stolen  goods,  they  may  aiford  a  strong  pre- 
sumption of  fact  of  the  guilt  of  the  accused,  and  warrant  the  jury 
in  Ending  him  guilty  of  both  the  burglary  and  the  larceny.  But  we 
are  not  prepared  to  say  that  the  facts  of  burglary,  of  larceny,  and  of 
possession  of  the  stolen  goods  soon  thereafter  by  the  accused,  alone 
raise  a  presumption  of  law  that  he  is  guilty  of  both  the  burglary 
and  larceny.  'Nothing  can  be  more  persuasive  than  the  circumstance 
of  possession  commonly  is,  when  corroborated  by  other  criminative 
circumstances;  nothing  more  inconclusive  supposing  it  to  stand  alone.' 
And  'whatever  the  nature  of  the  evidence  the  jury  must  be  mor- 
aUy  convinced  of  the  guilt  of  the  accused,  who  is  not  to  be  condemned 
on  any  artificial  presumption  or  technical  reasoning,  however  true 
and  just  in  the  abstract'":  Citing  Best  on  Presumptions,  sec. 
230.  In  Ingalls  v.  State,  48  Wis.  647,  4  N.  W.  786,  the  court  held 
that  mere  possession  of  stolen  goods*  shortly  after  the  larceny 
does  not  raise  any  legal  presumption  of  guilt  of  the  possessor, 
but  is  merely  a  circumstance  to  be  considered  by  the  jury  in  connec* 
tion  with  the  other  facts  in  the  case.  In  Williams  v.  State,  60  Neb. 
526,  83  N.  W.  681,  the  discussion  arose  over  the  propriety  of  an  in- 
struction of  the  trial  court  upon  the  subject.  The  court  in  referring 
to  the  instruction  said:  "By  it  the  jury  are,  in  effect,  instructed  that 
the  possession  of  stolen  property  immediately  after  the  theft  is  suffi- 
cient to  warrant  a  conviction,  unless  the  presumption  of  g^ilt  thus 
arising  is  overcome  by  the  attending  circumstances  or  other  evidence, 
in  so  far  as  to  create  a  reasonable  doubt  of  the  person's  guilt,  when 
an  acquittal  should  follow.  Under  the  doctrine  as  announced  and 
adhered  to  in  this  state  'no  presumption  of  guilt  arises  from  the  mere 
fact  of  possession  of  stolen  property,  but  that  the  inference  to  be 
drawn  from  such  fact  is  alone  for  the  jury,  when  weighed  in  connec- 
tion with  all  the  evidence  adduced  on  the  trial.'  "  And  continuing 
the  court  eaid:  "The  presumption  of  innocence  attends  the  accused 
through  every  step  of  the  trial,  until  the  jury  finds  his  guilt  estab- 
lished under  the  evidence  beyond  a  reasonable  doubt.  The  tendency 
of  the  instruction  is  to  shift  the  burden  and  require  the  accused  to 
overcome  the  presumption  stated  in  the  instruction  by  attending  eir- 
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cu instances  or  other  evidence  sufficient  to  raise  in  the  minds  of  the 
jury  a  reasonable  doubt  of  his  guilt.  The  burden  of  proof  in  a  crim- 
inal action  does  not  shift  to  the  accused."  In  Bellamy  ▼.  State,  35 
Fla.  245,  17  South.  560,  it  was  said:  "It  is  well  settled  that  the 
possession  of  goods  recently  stolen  does  not  raise  a  presumption,  as 
matter  of  law,  of  the  guilt  of  the  possessor,  but  that  the  presumption 
arising  from  such  possession  is  purely  a  matter  of  fact  to  be  passed 
upon  by  the  jury,  and  of  which  they  are  the  sole  judges  under  our 
system  of  laws;  but  it  is,  nevertheless,  true  that  the  presumption  of 
guilt  as  a  question  of  fact  is  permitted  by  the  law  to  be  drawn  by 
the  jury  from  the  unexplained  possession  of  the  recently  stolen 
goods. ' ' 

In  Gablick  v.  People,  40  Mich.  292,  a  eodefendant  who  had  pleaded 
guilty  to  the  larceny  testified  that  he  had  placed  the  stolen  articles 
in  the  other  defendant's  bed,  and  that  the  other  defendant  was  not 
concerned  in  the  larceny.  Justice  Gooley,  in  ttelivering  the  opinion 
of  the  court,  said:  "This  being  the  evidence,  the  court  was  re- 
quested to  instruct  the  jury  that  'the  fact  of  possession  of  stolen 
property  standing  alone  and  unconnected  with  any  other  circum- 
stance, aifords  but  slight  presumption  of  guilt,  for  the  real  criminal 
may  have  artfully  placed  the  property  in  the  possession  or  on  the 
premises  of  an  innocent  person  the  better  to  conceal  his  own  guilt.' 
This  request  the  court  refused,  but  the  jury  were  instructed  that  they 
must  consider  all  the  circumstances  and  allow  the  evidence  such 
weight  as  they  believed  it  deserved. 

"We  think  the  plaintiff  in  error  was  entitled  to  the  instruction 
requested.  It  is  perfectly  true  that  the  jury  must  judge  of  the 
proper  weight  of  the  evidence,  but  when  evidence  is  laid  before 
them  which  only  indirectly  tends  to  raise  an  inference  of  gyilt,  and 
the  importance  of  which  must  depend*  altogether  upon  circumstances, 
it  is  the  right  of  the  respondent  to  have  the  jury  instructed  how  the 
circumstances  bear  upon  the  presumption  of  guilt.  Possession  of 
stolen  property,  if  immediately  subsequent  to  the  larceny,  may  some- 
times be  almost  conclusive  of  guilt  (see  People  v.  Walker,  38  Mich. 
156  ) ;  but  the  presumption  weakens  with  the  time  that  has  elapsed, 
and  may  scarcely  arise  at  all  if  others  besides  the  accused  have  had 
equal  access  with  himself  to  the  place  where  it  is  discovered.  A  jury 
may  or  may  not  attach  importance  to  these  circumstances;  but  as  the 
law  permits  the  inference  of  guilt  to  be  drawn  under  some  circum- 
stances, and  not  under  others,  the  jury  should  have  some  instructions 
how  to  deal  with  these  circumstances  when  they  are  placed  before 
them.'* 

e.  As  Ckmclnsiya  Evidence  of  Guilt.-— In  State  y.  Moore,  101  Mo. 
316,  14  S.  W.  182,  it  was  held  that  the  possession  of  recently  stolea 
property  raises  a  presumption  that  the  possessor  stole  it,  and  that 
this  presumption  becomes  conclusive  unless  it  is  overcome  or  refuted 
by  the  circumstance  of  the  taking  or  possession  or  by  proof  reason- 
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ably  Batisfactoiy  that  such  possession  was  innocently  or  honestly 
acquired,  where  no  eyidence  is  introduced  as  to  the  defendant's  good 
character. 

The  rule,  however,  which  is  supported  by  the  weight  of  authority 
is  that  unexplained  possession  of  recently  stolen  property  is  not  con- 
clusive evidence  of  defendant's  guilt.  Thus,  it  was  said  in  State  v. 
Benel,  63  Kan.  817,  66  Pac.  1037,  th&t:  ''Neither  the  possession 
nor  unexplained  possession  of  the  fruits  of  a  recent  larceny 
is,  as  a  matter  of  law,  conclusive  evidence  of  the  guilt  of  the 
possessor.  They  are  facts  which  may  be  introduced  in  evidence, 
and  it  has  been  held  by  this  court  that  if  the  possession  is  im- 
mediate after  the  commission  of  the  crime  and  unexplained, 
it  is  prima  facie  evidence  of  guilt,  but  nowhere  have  we  been 
able  to  find  an  authority  for  saying,  as  matter  of  law,  that  it 
is  conclusive.  The  unexplained  possession  of  a  subject  of  a  recent 
larceny  is  prima  facie  evidence  of  the  guilt  of  the  accused,  and  is 
sufficient  to  authorize  the  jury  in  finding  a  verdict  of  guilty;  but,  as 
in  all  other  circumstances,  the  jury  is  the  exclusive  judge  of  its  con- 
clusiveness."  So,  also,  in  Stokes  v.  State,  58  Miss.  677,  the  court, 
in  speaking  of  the  eifect  of  such  possession,  said:  "Where  unex- 
plained by  the  party,  it  becomes  much  more  potent  and  will  of  itself 
justify  and  support  a  verdict  of  guilty.  Under  no  circumstances, 
however,  does  it  ever  attain  to  the  dignity  of  a  conclusive  pre- 
sumption of  law  which  compels  such  verdict,  but  always  remains  a 
presumption  or  inference  of  fact  from  which  guUt  may,  by  the  jury, 
be  deduced.  It  is  frequently  spoken  of,  both  by  courts  and  text- 
writers,  as  a  legal  presumption,  or  presumptio  juris;  and,  thongh  the 
expression  is  inaccurate,  it  would  not  be  deemed  material  or  necessi- 
tate a  reversal  where,  notwithstanding  the  error  of  nomenclature, 
the  jury  were  still  left  free  to  exercise  their  own  judgment  as  to 
whether  it  demonstrates  guilt  to  their  satisfaction;  but  where  they 
are  told  that  it  is  a  conclusive  presumption  of  law,  upon  which  they 
must  or  should  find  the  accused  guilty,  it  is  fatally  erroneous. 
They  may  be  told  that  it  is  a  circumstance  strongly  indicative  of 
guilt,  and  that  it  will  justify,  support  or  warrant  a  verdict  for  the 
state;  but  they  must  still  be  left  to  decide  whether,  in  fact,  it  does 
satisfy  them  of  guilt  beyond  a  reasonable  doubt. 

"Under  no  circumstances  does  the  law  make  possession  of  stolen 
property  conclusive  proof  of  gailt  and  deduce  as  a  presumptio  juris 
•t  de  jure  that  the  party  in  possession  is  the  thief.  This  is  a  de- 
duction which  must  be  made  by  the  jury-  or  not  as  it  satisfies  their 
consciences;  and  however  strongly  the  one  fact  may  seem  to  foUow 
from  the  other,  they  cannot  be  told  that  they  must  infer  it,  or  that 
the  law  infers  it  for  them";  citing  Graves  v.  State,  12  Wis.  591; 
Hull  ▼.  Stete,  8  Ind.  440;  Perry  v.  State,  41  Tex.  483. 

As  supporting  the  same  views,  see,  also,  Boykin  v.  State,  34  Ark. 
443;  People  ▼.  Ah  Ki,  20  Cal.  178;  Blaker  v.  State,  130  Ind.  203,  29 
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N.  E.  1077;  Gablick  ▼.  People,  40  Mich.  292;  Curtis  ▼.  State,  6  Cold. 
9;  Wilcox  V.  State,  3  Heiak.  110. 

d.  As  Prima  Facie  Evidence  of  Onilt. — Some  of  the  courts  in 
speaking  of  the  character  of  evidence  of  unexplained  possession  of 
recently  stolen  property  characterize  it  as  prima  facie  evidence  of 
the  larceny  or  of  the  burglary  under  some  circumstances:  State  ▼. 
Raymond,  46  Conn.  345;  Magee  v.  People,  139  111.  138,  28  N.  E.  1077; 
State  V.  Frahm,  73  Iowa,  355,  35  N.  W.  451;  State  v.  Conway,  56 
Kan.  682,  44  Pac.  627;  State  v.  Daly,  37  La.  Ann.  576;  State  v.  Mer- 
rick, 19  Me.  398;  State  v.  Yandle,  166  Mo.  589,  66  S.  W.  532;  Price 
V.  Commonwealth,  21  Gratt.  846.  In  State  v.  Powell,  61  Kan.  81,  58 
Pac.  968,  it  was  said  that  mere  possession  without  other  facts  indica- 
tive of  guilt  is  not  prima  facie  evidence  of  burglary.  And  in  State 
v.  Herron,  64  Kan.  363,  67  Pac.  861,  it  was  said  that  while  unex- 
plained possession  of  stolen  property  is  not  conclusive  of  guilt,  it  is 
prima  facie  evidence  of  larceny,  and  may  be  submitted  as  a  question 
of  fact  from  which  guilt  may  be  inf^red.  And  in  Stockman  v.  State, 
24  Tex.  App.  387,  5  Am.  St.  Kep.  894,  6  S.  W.  298,  it  was  said  that 
unexplained  possession  of  recently  stolen  property  is  prima  facie  evi- 
dence of  theft,  but  the  presumption  is  not  a  legal  one,  but  is  one  of 
fact  to  be  found  by  the  jury.  It  has  also  been  held  that  while  un- 
explained possession  of  recently  stolen  property  is  prima  facie  evi- 
dence of  larceny,  it  is  not  prima  facie  evidence  of  the  burglary 
at  which  the  larceny  was  committed:  State  v.  Shaffer,  59  Iowa, 
290,  13  N.  W.  306;  State  v.  Brundige,  118  Iowa,  92,  91  N.  W. 
920;  Porterlield  v.  Commonwealth,  91  Va.  801,  22  S.  E.  352. 
The  use  of  the  words  ''prima  facie"  in  charging  the  jury  in  such 
cases  was  criticised  in  Dobson  v.  State,  46  Neb.  250,  64  N.  W.  956. 
In  that  case  the  discussion  arose  over  the  propriety  of  an  instruction, 
the  court  saying:  ''On  its  own  motion  the  court  gave  the  following 
instruction,  to  which  plaintiff  in  error  duly  excepted:  '4.  The  jury 
are  instructed  by  the  court  possession  of  the  stolen  property,  recently 
after  the  same  had  been  stolen,  unexplained  by  the  circumstances 
attendant  thereon  or  otherwise,  constitutes  prima  facie  evidence  of 
the  guilt  of  the  party  so  found  in  the  possession  thereof.'  In  Robb 
v.  State,  35  Neb.  285,  53  N.  W.  134,  it  was  said:  'The  effect  to  be 
given  to  the  fact  of  possession  is  solely  for  the  jury  to  determine 
when  considered  in  connection  with  all  the  other  facts  and  circum- 
stances proven  on  the  trial:  Thompson  v.  People,  4  Neb.  529;  Thomp- 
son V.  State,  6  Neb.  102;  Greutzinger  v.  State,  31  Neb.  400,  48  N.  W. 
348;  2  Thompson  on  Trials,  sec.  1894.'  It  is  perhaps  true  that  in 
the  case  just  cited  there  was  not  a  direct  disapproval  of  the  use  of 
the  words  'prima  facie'  in  the  connection  in  which  they  occur  in 
the  above  copied  instruction,  and  yet,  impliedly,  there  was  such  dis- 
approval in  the  language  quoted.  If  the  effect  to  be  given  the  fact 
of  possession  was  solely  for  the  jury,  it  was  improper  for  the  court 
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to  instruct  that  auch  evidence  Bhould  be  deemed  prima  facie  aufficient 
for  any  purpose.  Whether  it  was  prima  facie  or  conclusive  was 
solely  for  the  jury  to  determine,  unaided  by  any  suggestions  of  the 
court  upon  that  proposition  of  fact." 

6.    As  Sni&clent  to  Warrant,  Justify  or  Sustain  Ctonviction.— Some 
of  the  courts  when  speaking  of  the  weight  of  evidence  of  such  posses- 
sion of  stolen  property  say  that  it  will  warrant  a  conviction.    Thus 
it  was  held  in  State  v.  Guild,  149  Mo.  370,  73  Am.  St.  Bep.  395,  50 
8.  W.  909,  that  recent  possession  of  stolen  property  is  evidence  that 
the  person  stole  it  or  received  it  knowing  it  to  be  stolen,  and  when 
unexplained  is  sufficient  to  warrant  conviction.    In  Huggins  v.  People, 
135  111.  243,  25  Am.  St.  Bep.  .357,  25  N.  E.  1002,  it  was  held  that  un- 
explained possession  of  stolen  property  almost  immediately  after  the 
larceny  raises  a  presumption  of  fact  which  will  warrant  conviction 
of  the  burglary  and  the  larceny.    In  Gravitt  v.  State,  114  Ga.  841, 
88  Am.  St.  Bep.  63,  40  8.  £.  1003,  the  court,  in  speaking  of  the  sub- 
ject, said:  ''It  is  true,  as  has  been  repeatedly  ruled  by  this  court, 
that  such  possession,  unexplained,  or  not  satisfactorily  explained,  is 
a  very  strong  circumstance,  upon  which  the  jury  will  be  authorized 
to  infer  the  guilt  of  the  accused.    But  to  charge  that  this  circum- 
stance creates  a  presumption  of  law  that  t]ie  one  so  found  in  posses- 
sion of  stolen  property  is  guilty  of  the  theft  thereof,  and  is  of  itself 
proof  of  guilt,  is  to  compel  the  jury  to  do  that  which  they  are  merely 
permitted  by  law  to  do.    The  presumption  is  one  of  fact  and  not  of 
law.    There  is  nothing  in  what  is  here  laid  down  which  conflicts  with 
the  ease  of  Jones  v.  State,  105  Ga.  650,  31  a  E.  574;  for  while  it  is 
there  stated  as  a  general  rule  that  the  recent,  absolute  and  unex- 
plained possession  of  stolen  goods  raises  a  presumption  of  the  guilt 
of  the  person  having  such  possession,  the  greatest  length  to  which 
the  rule  is  carried  is  that  it  is  sufficient  to  warrant  the  conviction 
of  the  accused,  and   at   another  point  in   the  opinion  the   following 
language  is  used:  'It  is  true  that  the  possession  of  goods  stolen 
at  the  time  of  the  commission  of  a  burglary  is  but  a  circumstance. 
If  it  is  recent,  it  is,  when  unexplained,  a  very  strong  circumstance 
tending  to  show  the  guilt  of  the  possessor,  and  it  is  sufficient  to  put 
the  burden  of  explaining  the  possession  on  the  person  charged  with 
the  offense.'  " 

The  rule  as  applicable  to  burglary  cases  was  stated  in  State  v. 
PoweU,  61  Kan.  81,  58  Pac.  968,  as  follows:  "In  State  v.  Shaffer,  69 
Iowa,  290,  13  N.  W.  306,  it  was  said:  '  The  presumption  of  guilt  which 
arises,*  in  a  ease  of  larceny,  from  the  possession  of  goods  recently 
stolen,  does  not  apply  with  equal  force  to  the  crime  of  burglarj 
with  intent  to  steal.  Such  possession  is  evidence  tending  to  show 
that  the  defendant  eommitted  the  burglary,  but  is  not  of  itself 
sufficient,  even  if  unexplained,  to  warrant  conviction':  See,  also, 
Davis  ▼.  People,  1  Park.  Or,  Bep.  447j  Brooks  ▼.  State,  96  Ga.  353, 23  & 
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E.  413;  TalafeiTo  ▼.  Commonwealth,  77  Va.411;  State  ▼.  Grare^  72  N- 
C.  482;  Metz  v.  State,  46  Neb.  547,  65  N.  W.  190;  Jaekson  ▼.  State, 
28  Tex.  App.  143,  12  S.  W.  701;  Stuart  ▼.  People  42  Mich.  255,  3  N. 
W.  863;  Ryan  v.  State,  83  Wis.  486,  53  N.  W.  836;  1  Wharton's  Crim- 
inal Law,  sec.  813;  Will's  Circnmstantial  Evidence,  97;  5  Am.  it  Eng. 
Eney.  of  Law,  2d  ed.,  61,  and  eases  there  cited. 

''The  possession  of  stolen  goods  taken  on  the  occasion  of  a  burg- 
lary is  evidence  tending  to  establish  the  guilt  of  the  possessor,  and 
may,  when  taken  in  connection  with  other  criminating  circumstances, 
raise  a  presumption  of  guilt  sufficient  to  warrant  a  conviction,  but 
*the  mere  possession,  without  any  other  facts  indicative  of  guilt,  is 
not  prima  facie  evidence  that  such  person  committed  a  burglary, 
and  therefore  the  instruction  was  prejudicial  error."  See,  also, 
Langford  v.  People,  134  Bl.  444,  25  N.  E.  1009,  to  the  same  effect. 

Sometimes  the  courts  say  that  such  a  possession  will  justify  a 
conviction:  People  v.  Boxer,  137  Cal.  562,  70  Pac.  671;  State  v.  Bay- 
mond,  46  Conn.  347;  People  v.  Wood,  99  Mich.  620,  58  N.  W.  638.  In 
connection  with  the  statement  that  such  a  possession  will  justify  a 
conviction,  the  court  in  Ingalls  v.  State,  48  Wis.  647,  4  N.  W.  785, 
illustrated  the  province  of  the  court  in  such  cases,  in  the  following 
language:  "It  is  evident  that  mere  possession  of  stolen  goods  by  a 
party  accused  ought  not  to  be  in  every  case,  if  in  any,  sufficient  evi- 
dence to  justify  a  conviction.  Take  the  case  of  a  reputable  citizen, 
whose  character  is  such  that  no  suspicion  of  crime  has  attached  to 
him,  charged  with  stealing  a  horse,  and  the  only  proof  is  that  the 
horse  was  found,  the  next  morning  after  he  was  stolen,  in  his  stable, 
the  stable  being  one  which  could  be  entered  without  the  aid  of  the 
accused*  dearly  in  such  a  case  the  presumption  of  innocence  would 
outweigh  the  inference  of  guilt  arising  out  of  the  fact  of  possession. 
So,  if  a  purse  of  money  had  been  stolen  in  a  crowd,  and  soon  after 
the  theft  the  same  had  been  found  in  the  pocket  of  a  man  of  known 
reputable  character,  the  pocket  being  such  that  the  purse  could  have 
been  put  there  without  his  knowledge,  the  circumstance  would 
hardly  raise  a  suspicion  sufficient  to  lean  a  charge  of  theft  upon.  It 
is  not  80  much  the  mere  possession  of  the  stolen  goods,  as  it  is  the 
nature  of  the  possession;  whether  it  is  an  open  or  unconcealed  one^ 
or  whether  the  goods  are  such  as  the  person  found  in  possession 
thereof  would  probably  be  possessed  of  in  a  lawful  way.  If  prop- 
erty of  great  value  should  be  found  in  the  possession  of  one  known 
to  be  poor,  so  as  to  render  it  highly  improbable  that  he  had  pur- 
chased it,  an  inference  of  guilt  would  arise  much  stronger,  than  if 
such  property  were  found  in  the  possession  of  a  man  of  wealth,  who 
would  probably  purchase  goods  of  such  value.  It  would  be  impossible 
to  enumerate  the  variety  of  circumstances  attending  the  mere  posses- 
sion of  stolen  goods,  which  would  lessen  or  increase  the  inference 
of  guilty  possession.  In  directing  a  jury,  therefore,  as  to  the  weight 
they  should  give  to  the  possession  of  stolen  goods  or  the  instruments 
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of  crime  aa  eyidences  of  guilty  care  should  be  taken  not  to  place  too 
much  importance  upon  the  mere  possession,  but  their  attention  should 
be  called  to  the  character  of  the  possession  and  the  circumstances 
attending  it.  Without  holding  that  the  learned  circuit  judge  erred 
in  his  instructions  to  the  jury  upon  this  point,  under  the  whole 
evidence  in  the  case,  we  are  inclined  to  think  too  much  stress  was 
laid  upon  the  fact  of  the  possession,  and  perhaps  not  enough  upon 
the  circumstances  under  which  the  accused  was  found  in  the  posses- 
sion." 

In  Jackson  y.  State,  28  Tez.  App.  370,  19  Am.  St.  Bep.  839,  13  8. 
W.  451,  it  was  held  that  the  possession  of  stolen  goods  without  othev 
evidence  of  guilt  is  not  prima  facie  evidence  of  burglary,  but  that 
where  burglarized  goods  are  immediately  or  soon  after  found  in  the 
actual  and  exclusive  possession  of  a  person  who  gives  a  false  ac- 
count or  refuses  to  give  any  account  of  the  manner  in  which  the 
goods  came  into  his  possession,  proof  of  such  possession  and  gailty 
conduct  will  sustain  the  inference,  not  only  that  he  stole  the  goods, 
but  that  he  also  made  use  of  the  means  by  which  access  to  them  was 
obtained. 

Other  courts  have  also  held  that  the  single  circumstance  of  posses- 
sion of  recently  stolen  property  is  not  suf&cient  to  sustain  a  con- 
viction of  either  larceny  or  burglary:  People  v.  Fagan,  66  Cal.  634, 
6  Pac.  394;  People  v.  aine,  83  Cal.  374,  23  Pac.  391;  Bavis  v.  State 
(Tex.  Cr.),  74  S.  W.  919;  State  v.  Duncan,  7  Wash.  336,  38  Am.  St. 
Rep.  888,  36  Pac.  117. 

f .  As  an  Inference  of  Onilt. — ^The  terms  "presumption''  and  "in- 
ference," when  used  with  reference  to  the  effect  of  evidence  of  the 
possession  of  stolen  property  as  evidencing  the  guilt  of  the  possessor, 
seem  to  be  used  interchangeably,  and  it  is  more  than  likely  that  they 
are  used  by  the  courts  as  synonymous  in  all  those  cases  where  the 
presumption  which  is  said  to  arise  from  fueh  possession  is  deemed 
one  of  fact. 

In  Ayres  v.  State,  21  Tex.  App.  899,  in  eommenting  upon  the  effect  of 
such  possession,  the  court  said:  "Whilst  it  is  true,  as  a  legal  pro- 
position that  unexplained  poasession  of  property  recently  stolen  is 
prima  facie  evidence  of  theft,  and  whilst  the  law  would  from  such  cir- 
cumstances authorize  an  inference  and  presumption  of  guilt,  such  an 
inference  and  presumption  is  not  a  mere  legal  one,  but  is  one  of  fact  to 
be  found  by  the  jory,  and  the  court  should,  in  no  instance,  charge  the 
conclusiveness  of  such  presumption  or  inference,  but  should  submit 
them  80  facts  to  be  found  by  the  jury,  for,  at  most,  they  are  but 
circumstances  only  from  which  guilt  is  inferred  and  not  positive 
proof  establishing  it."  In  Orr  v.  State,  107  Ala.  39,  18  South.  142, 
the  court  said:  "The  unexplained  possession  of  property  does  not 
raise  the  presumption  that  the  property  was  stolen.  There  must  be 
other  evidence  of  the  corpus  delicti.  When  this  has  been  shown  and 
the  stolen  property,  soon  after  the  offense,  is  found  in  the  possession 
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of  a  person  who  ia  unable  to  give  a  satisfactory  explanation  of  his 
possession,  then  the  jury  are  authorized  to  infer  his  guilt.    We  are 
aware  in  some  courts  it  ia  held  that  the  unexplained  possession  of 
property  recently  stolen  as  a  matter  of  law  raises  a  presumption  of 
guilt  from  the  circumstances,  but  our  opinion  is,  the  best  considered 
cases,  and  it  is   the  safest    rule,  to    leave  it  with    the  jury    to  aay 
whether  the  unexplained  possession  of  goods  recently  stolen   satisfies 
them  beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant. ' '     So, 
also,  in  Gravitt  v.  State,  114  Ga.  841,  88  Am.  St.  Rep.  63,  40  a  E. 
1003,  it   was    held    that    recent    possession    of    stolen    property    by 
one  accused  of  burglary,  not  satisfactorily  explained,  is  a  circum- 
stance for  which  the  jury  is  authorized  to  infer  his  guilt,  but  that 
anch  possession  does  not  create  a  presumption  of  law  against  him 
and  that  it  is  not  of  itself  conclusive.    And  in  Harper  v.  State,  71 
Hiss.  202,  13  South.  882,  it  was  said:  "The  law  raises  no  presumption 
from  recent  possession  of  stolen  goods;  such  possession  is  a  circum- 
atance  for  the  jury 'a  consideration  in  determining  the  question  of 
the  defendant's  guilt,  and  in  the  absence  of  a  reasonable  explanation 
the   jury   may  infer   guilt."     So,    also,    in    Johnson    v.  Territory,  5 
Okla.  695,  50  Pac.  90,  which  was  a  well-considered  case,  the  court  in 
discussing  the  effect  of  such  possession  in  a  burglary  prosecution, 
aaid:    ''In    such    a    case     testimony     which    tends     to    prove    the 
commission    of  the  larceny  also  tends  to  prove  the  commission  of  the 
burglary;   but   the  evidence   of  unexplained   possession   of   recently 
stolen  property  would  have  no  more  force  and  weight  in  such  a  case 
than  in  a  case  of  larceny.    In  either  it  is  but  a  circumstance  tend* 
ing  to  show  the  guilt  of  the  defendant,  if  established  aa  a  fact  by 
the  evidence  beyond  a  reasonable  doubt.    The  inference,  also  of  fact, 
may  flow  therefrom,  that  the  recent  and  unexplained  possession  is 
becauae  the  poaaeaaor  atole  the  property.    The  only  inference,  how- 
ever, to  be  drawn  from  such  proof  is  an  inference  of  fact,  and  how- 
ever strong  the  circumstance  may  be,  or  however  irresistible  the  in- 
ference that  may  follow,  no  presumption,  as  a  matter  of  law,  flows 
from  such  proof.     The  law  presents  against  the  defendant  in  a  lar- 
ceny or  burglary  case  no  presumption  excepting  that  which  it  exer- 
cises in  all  cases — ^that  is,  that  every  man  is  presumed  to  intend  the 
natural  consequences  of  every  deliberate  act — and  that  presumption 
is  never  carried  to  the  extent  of  asserting  his  g^ilt  as  a  matter  of 
law,  no  matter  how  strong  the  evidence  may  be.    The  law  of  this 
territory  is  that  'a  defendant  in  a  criminal  action  is  presumed  to 
be  innocent  until  the  contrary  is  proven.'    This  doea  not  mean  that 
he  ia  presumed  to  be  innocent  until  one  fact  ia  proven  againat  hia 
in  the  caae;  that  ia,  that  he  had  excluaive  poaaession  of  recently 
atolen  property.    It  requirea  more  than  one  fact,   however  potent 
it  may  be,  to  overthrow  thia  preaumption  of  the  defendant 'a  inno- 
cence.   It  requires  the  verdict  of  a  jury,  and  until  that  verdict  is 
returned,  and  accepted  by  the  court,  the  defendant  ia,  throughout 
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the  esse,  presimied  innocent,  and  on  the  retnm  of  a  rerdlct  hj  the 
jary  he  is  for  the  first  time  preenmed  gniltj.''  And  continuing,  the 
conrt  said:  ''The  conrt  is  the  jndge  of  the  law,  bnt  from  being  the 
judge  of  the  law  it  cannot  lay  down  to  the  jnry  presumptions  of  law 
from  facts  proven,  which,  being  exercised,  would  make  the  court, 
rather  than  the  jury,  the  ultimate  arbiter  of  the  cause.  A  presump- 
tion is  a  conclusion  drawn  from  the  proof  of  facts  or  circumstances, 
and  stands  as  establishing  facts  until  oyereome  by  contrary  proof; 
and  if  the  court  could  say  that  such  a  conclusion  of  guilt  should  be 
drawn  from  one  of  the  important  facts  of  the  case,  then  the  presump- 
tion of  innocence  which  obtains  In  favor  of  the  defendant  through- 
out the  trial  would  be  transformed  into  a  presumption  of  guilt  as 
«oon  as  the  one  fact  was  proven.  This  is  not  the  law.''  And  in 
concluding  the  court  said:  ''Any  presumption  that  may  be  drawn 
from  such  possession  is  a  presumption  of  fact  merely;  in  other  words, 
it  is  only  an  inference  that  one  fact  may  exist  from  the  proof  of 
another,  and  does  not  amount  to  a  rule  of  law":  Citing  Wharton's 
Criminal  Evidence,  58;  Smith  t.  State,  88  Ind.  840;  State  v.  Hodge, 
SO  N.  H.  510;  3  Greenleaf  on  Evidence^  sec.  81;  Ingalls  ▼•  State,  48 
Wis.  656,  4  N.  W.  785;  Bishop's  Criminal  Procedure,  see.  745,  and 
Methard  v.  State,  19  Ohio  St.  803.  See,  also.  State  v.  Bliss,  27  Wash. 
463,  68  Pac.  87,  to  the  same  eifect.  That  unexplained  possession  of 
recently  stolen  property  is  a  fact  from  which  the  possessor's  guilt 
may  be  inferred  was  also  held  in  Bryant  v.  State,  116  AUu  445,  23 
South.  40;  State  t.  Sanford,  8  Idaho,  187,  67  Pac.  492;  Madden  v. 
Bute,  148  Ind.  183,  47  N.  B.  220;  Palmer  v.  State  (Neb.),  97  N.  W. 
235;  State  v.  Bosencrans,  9  N.  Dak.  163,  82  N.  W.  422;  State  v.  Sally, 
41  Or.  366,  70  Pac.  396,  Considine  ▼.  United  States,  112  Fed.  342. 

g.  As  a  Here  dremnstance  Tending  to  Show  Gnllt.— It  may  be 
stated  as  a  rule  supported  by  authority  that  the  possession  of  goods 
recently  stolen  may  always  be  shown  as  a  circumstance  in  connection 
with  other  evidence  which  tends  to  show  the  possessor's  participation 
in  the  crime:  Leonard  v.  State,  115  Ala.  80,  22  South.  564;  Dodd  v. 
State,  83  Ark.  617;  People  v.  Getty,  49  Cal.  581;  People  v.  Lowrey, 
70  Cal.  193,  11  Pac.  605;  People  v.  Cline,  83  Cal.  875,  23  Pac.  391; 
People  V.  Jockinsky,  106  Cal.  638,  9$  Pac.  1077;  Bergdahl  v.  People, 
27  Colo.  302,  61  Pac.  228;  Boberson  v.  State,  40  Fla.  509,  24  South. 
474;  Cornwall  v.  State,  91  Ga.  277,  18  S.  B.  154;  Murks  v.  State,  92 
Ga.  449, 17  a  E.  266;  Bcswell  v.  State,  92  Ga.  581,  17  S.  E.  805;  Jones 
V.  State,  105  Ga.  649,  31  S.  E.  574;  State  v.  CoUett  (Idaho),  75  Pac. 
271;  Dawson  v.  State,  65  Ind.  442;  State  v.  Tucker,  76  Iowa,  232, 
40  N.  W.  725;  Johnson  v.  Commonwealth,  12  Ky.  Law  Rep.  873,  15  S. 
W.  671;  People  v.  Carroll,  54  Mich.  334,  20  N.  W.  6W;  People  v. 
Wood,  99  Mich.  620,  58  N.  W.  638;  State  v.  Bryant,  134  Mo.  246, 
86  a  W.  597;  State  v.  Jones,  19  Nev.  365,  11  Pac.  317;  State  v.  Lax 
(X.  J.  Sup.),  59  Atl.  18;  Knickerbocker  v.  People,  43  N.  Y.  117; 
Am.  St.  Rep.  ToL  101-82 
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Langford  ▼.  State,  17  Tex.  App.  445;  Boyd  ▼.  State,  24  Tex.  Appi. 
570,  5  Am.  St.  Bep.  908,  0  S.  W.  853;  Taylor  v.  State,  27  Tex.  Appu 
463,  11  S.  W.  462;  Lamater  v.  State,  38  Tex.  Cr.  249,  42  S.  W.  30-4; 
Cooper  V.  State,  29  Tex.  App.  8,  25  Am.  St.  Eep.  712,  13  S.  W.  1011; 
Favro  ▼.  State,  39  Tex.  Cr.  452,  73  Am.  St.  Eep.  950,  46  S.  W.  932; 
Boersh  v.  State  (Tex.  Cr.),  62  a  W.  1060;  Jones  v.  State  (Tex.  Cr.), 
68  S.  W.  2G7;  People  v.  Kerm,  8  Utah,  268,  30  Pac.  988;  State  ▼. 
Harrison,  60  Vt.  523,  44  Am.  St.  Bep.  864,  29  Atl.  807;  Walker  v. 
Commonwealth,  28  Gratt.  969;  Wright  ▼.  Commonwealth,  82  Va.  183; 
Branch  y.  Commonwealth,  100  Va.  837,  41  S.  E.  862;  Murphj  v.  Stat^ 
Se  Wis.  626,  57  N.  W.  361. 

Hence  the  courts  sometimes  say  that  sncb  unexplained  posses- 
sion is  a  gnilty  circumstance:  People  t.  Brady,  133  Cal.  xx,  6S 
Pac.  823;  State  y.  Sanford,  8  Idaho,  187,  67  Pac.  492;  Johnson  wl 
Territory,  5  Okla.  695,  50  Pac.  90;  State  y.  Sally,  41  Or.  366,  70  Pa^c 
396;  State  y.  Bliss,  27  Wash.  463,  68  Pac.  87.  Of  course  the  weight 
to  be  attached  to  such  possession  as  a  criminating  circumstance  is,  hy 
the  weight  of  authority,  a  matter  for  the  jury  and  depends  upon  aH 
the  circumstances  of  the  ease.  It  seems  that  no  rule  can  be  f  orm«- 
lated  which  would  fit  all  eases,  without  inyading  the  province  of  thm 
jury.  The  recent  case  of  People  v.  Lang,  142  Cal.  482,  76  Pac  23^ 
illustrates  the  weight  which  logically  will  force  itself  upon  the  minds 
of  the  jury  from  a  possession  accompanied  by  suspicious  circunt- 
stances  or  false  explanations.  In  that  case  the  owner  missed  his  over- 
coat from  his  room  on  the  evening  of  August  6th,  although  he  ha4 
placed  it  in  the  clothes-press  on  the  morning  of  the  5th.  The  court 
in  reviewing  the  case,  said:  "There  is  evidence,  which,  if  true  (aii4[ 
we  must  presume  it  to  be  for  the  purposes  of  this  case),  shows  thai 
on  the  morning  of  August  6th  the  defendant  took  the  overcoat  to  a 
loan  office  at  22  Mason  street  and  pawned  it  for  four  dollars;  thai 
he  signed  a  fictitious  name  on  the  books  at  the  loan  office,  to  wi^ 
*G.  Beed,  1101  Eddy  St.';  that  the  overcoat  is  the  property  of  Orr; 
that  it  was  found  at  the  loan  office  by  detectives  Dinan  and  Wrea; 
that  the  name  <G.  Beed,  1101  Eddy  St.,'  written  in  the  books  of  thm 
loan  office  is  the  handwriting  of  defendant,  and  that  defendant  whaA 
arrested  denied  that  he  pawnedwthe  overcoat.  We  think  the  above 
facts  sufficient  to  justify  the  implied  finding  of  the  jury  that  the 
defendant  entered  the  room  where  the  overcoat  was,  and  from  whick 
it  was  taken.  Some  one  took  it  from  the  rooms  of  Orr  on  or  about 
the  time  charged.  Defendant  on  the  same  day  had  the  coat  in  hia 
possession.  He  took  it  to  a  loan  office.  He  there  signed  a  fictitiooa 
name  and  afterward  denied  the  signature.  While  possession  of  tha 
stolen  property  is  not  of  itself  sufficient  evidence  of  the  guilt  ot 
the  party  in  whose  possession  it  is  found,  still  the  recent  possessioa, 
unexplained,  is  a  very  strong  circumstance,  when  taken  in  eonnee- 
tion  with  other  circumstances  that  point  to  guilt.  The  fictitioai 
name  given  at  the  loan  office,  the  pawning  of  the  eoat  on  the  yeiy 
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day  it  was  lost,  and  the  denying^  of  tbe  signature  on  the  books  of 
the  loan  office  are  potent  facts  which  are  sufficient  to  justify  the 
inference  of  guilt.  The  authorities  hold  that  where  goods  have  been 
feloniously  taken  by  means  of  a  burglary,  and  they  are  immediately 
or  soon  thereafter  found  in^  the  possession  of  a  person  who  gives 
a  false  account,  or  refuses  to  give  any  account,  of  the  manner  in 
which  he  came  into  the  possession,  proof  of  such  possession  and 
guilty  conduct  is  presumptive  evidence  not  only  that  he  stole  the 
goods,  but  that  he  made  use  of  the  means  by  which  access  to  them 
was  obtained:  Davis  v.  People,  1  Park.  C.  C.  447;  Knickerbocker 
v.  People,  67  Barb.  865;  Begina  v.  Exall,  4  Post.  &  P.  923;  Walker 
V.  Commonwealth,  28  Gratt.  969;  Methard  v.  State,  19  Ohio  St.  363; 
Wharton's  Criminal  Law,  sec.  763  et  seq.;  People  v.  Plynn,  73  Cal. 
511,  15  Pac.  102;  People  v.  Smith,  86  Cal.  238,  24  Pae.  988.  In  the 
latter  ease  this  court  said  in  speaking  of  a  conviction  of  burglary: 
*The  evidence  of  the  recent  possession  of  the  stolen  property,  to- 
gether with  the  defendant's  statements  and  the  circumstances  sur- 
rounding the  transaction,  were  sufficient  to  warrant  the  jury  in  their 
verdict.'  The  overcoat  could  not  well  have  been  taken  from  Orr's 
rooms  without  the  party  who  took  it  having  entered  the  room." 

In  People  v.  Abbott,  101  Cal.  645,  86  Pac.  129,  the  court  held  that 
unexplained  possession  of  stolen  property  was  a  circumstance  tend- 
ing to  show  guilt  and  that  the  possessor  must  explain  his  possession 
in  order  to  remove  its  effect  as  a  circumstance  of  that  character. 

m.  Nature  and  CtondusiTeiiess  of  Fresuinptlon. 
ft.  Nature  of  the  Premmption  Baised. — In  commenting  upon  the 
various  characterizations  made  by  the  eourts  of  evidence  of  pos- 
session of  recently  stolen  property  in  the  last  subdivision,  we  neces- 
sarily discussed  the  subject  of  this  subdivision  to  a  certain  extent, 
hence  we  will  not  add  much  to  what  has  been  already  said  on  the 
subject.  In  the  somewhat  early  but  well-considered  case  of  State  v. 
Hodge,  50  N.  H.  510,  the  eourt  in  discussing  the  nature  of  the  pre- 
sumption which  is  said  to  arise  from  such  possession,  reviewed  many 
of  the  early  English  cases  and  discussed  the  general  origin  of  the 
rules  regarding  the  effect  of  such  possession.  At  page  521  of  the 
opinion  the  court  said:  ''Under  various  influences  adverse  to  a  crit- 
ical and  rigid  maintenance  of  the  distinction  between  law  and  fact, 
not  only  was  it  the  practice  for  the  judge  to  give  the  jury  his  opin- 
ion on  the  facts,  but  it  was  recognized  by  all  the  authorities  as  a 
correct  practice.  When,  for  many  ages^  the  court  had  constantly 
said  to  the  jury:  'There  is  such  and  such  a  presumption'  without 
making  any  reference  to,  or  thinking  of,  its  character  as  a  presump- 
tion of  law  or  a  presumption  of  fact,  how  could  its  true  character 
be  understood  and  preserved f  It  would  have  been  wonderful  if  fiuch 
a  uniform  and  approved  practice  had  not,  in  the  course  of  time, 
praetieally  buried  or  obliterated  the  dividing  line  between  law  and 
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fact.    At  Yeaj  many  points,  snd  particnlarlj  through  the  regions  of 
presumptions,  and  produced  great  dii&eulties  for  those  who  ahould 
endeavor  to  make  partition  of  what  had  so  long  l>een  held  in  common 
and  undivided,  thoroughly  commingled  and  blended  together.    We 
are  not  left  to  conjecture  whether  such  a  practice  would  be  likely 
to  produce  such  a  result.    We  know  it  has  produced  it.    We  are  now 
contending  with  those  dif&oulties.    The  law  is  burdened  and  obscured 
by  a  great  mass  of  common  opinion,  general  understanding,  practice, 
precedent,  and  authority  (including  the  presumption  from  possession 
of  stolen  property),  that  has  passed  for  law,  but  is  in  truth  not  law, 
•but  fact,  coming  down  to  us  largely  by  descent  from  the  ancient 
custom  of  the  judge  giving  the  jury  his  opinion  of  the  evidence.    To 
clear  the  law  of  this    encumbrance,    revive    elementary    principles^ 
strictly  legal  in  their  nature,  separate  the  province  of  the  court  from 
the  province  of  the  jury,  and  maintain  the  latter  in  its  entirety,  is  a 
duty  put  upon  us  by  the  constitution  as  interpreted  in  Pierce  ▼.  State, 
13  N.  H.  536. '^    Then  after  commenting  on  the  decision  of  the  last 
cited  case,  which  held,  on  oonstitutional  grounds  that  the  jury  are 
not  the  judges  of  the  law  in  criminal  cases,  the  court  continued:  "This 
point  is  so  well  settled  and  so  well  understood  that  no  one  would  sup* 
pose  it  in  the  power  of  the  legislature  to  transfer  the  duty  of  finding 
the  facts,  from  the  jury  to  the  judge,  in  any  ease  in  which  a  party  has 
a  constitutional  right  to  a  trial  by  jury  and  insists  upon  hia  right 
And  if  the  judge  cannot  eonstitutionally  take  that  duty  upon  himself 
when  expressly  directed  so  to  do  by  a  statute,  he  cannot  constitu- 
tionally take  it  upon  himself  in  the  absence  of  such  a  statute.    When, 
therefore,  we  have  come  to  the  conclusion  that  the  presumption  from 
possession  of  stolen  goods  is  a  presumption  of  fact  we  find  ourselves 
prohibited  by  the  constitution  from  delivering  to  the  jury  the  pre- 
sumption as  a  result  binding  upon  them,  or  a  rule  by  which  they  are 
to  be  governed."    In  the  very  recent  case  of  State  ▼.  Brady,  121 
Iowa,  561,  97  K  W.  62,  the  nature  of  the  presumption  arising  from 
euch   possession  was  also   discussed.    The   discussion    arose   over  an 
instruction.    The  court  said:  "The  further  instruction  in  the  same 
paragraph  that  the  effect  of  such  possession  of  stolen  property  is 
'to  raise  a  presumption  of  guilt  of  the  defendant  unless  the  attend- 
ing circumstance  or  other  evidence  overcome  the  presumption  that  is 
hereby  raised  as  to  create  a  reasonable  doubt  of  guilt,'  has  perhaps 
too  much  support  in  some  of  the  precedents  to  justify  us  in  reversing 
the  case  on  that   ground;   but  we  think    the    language    unhappily 
chosen.     The  law  does  not  attach  a  'presumption  of  guilt'  to  any 
given  circumstance,  nor  does  it  require  the  accused  to     'overcome 
the  presumption  thereby  raised'  in  order  to  be  entitled  to  an  ac- 
quittal.   What  the  law  does  say  is  that  the  fact  of  possession  is  evi- 
dence of  guilt  upon  which  a  conviction  may  properly  be  returned, 
unless  the  other  facts  or  circumstances  developed  be  such  that,  not- 
withstanding the  recent  possession,  the  jury  still  entertains  a 
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able  donbt  of  the  defendaztt's  participation  in  the  crime.  It  is  in 
thie  sense  that  the  words  'presumption'  and  'prima  facie  evidence' 
iniiet  be  nnderstood  when  employed  in  this  connection:  Smith  v. 
State,  58  Ind.  340;  IngaUs  v.  State,  48  Wis.  647,  4  N.  W.  785;  Com- 
monwealth ▼.  BandaU,  119  Mass.  107;  Smith  v.  People,  103  BL  82; 
Bronson  t.  Commonwealth,  98  Ky;  330,  17  S.  W.  1019;  Peopl|  v. 
Titherington,  59  Cal.  598.  In  1  McClain's  Criminal  Law,  section  ^7, 
it  is  said  the  mle  here  stated  is  'sounder  in  principle  than  that 
which  requires  the  defendant  in  some  form  to  overcome  the  presump- 
tion and  establish  his  innocence.'  That  the  word  'presumption'  as 
used  in  this  class  of  cases,  indicates  no  more  than  that  the  fact  of 
possession  is  sufficient  evidence  to  sustain  a  finding  of  guilt,  is  shown 
by  the  language,  employed  in  the  opinion  of  this  court  in  State  v. 
Kelly,  67  Iowa,  646,  11  N.  W.  635,  where  it  is  said:  'The  re<»ent  un- 
explained possession  of  stolen  property  tends  to  establish  tne  guilt 
of  the  person  in  whose  possession  it  is  found,  and  will  authorize  con- 
viction unless  the  inference  of  guilt  is  overcome  by  other  facts  tend- 
ing to  establish  the  innocence  of  the  accused.  •  .  •  •  The  law  holds 
that  the  presumption  in  question,  unless  overcome,  will  authorize  a 
conviction.'  If,  as  here  indicated,  the  term  'presumption  of  guilt,' 
be  understood  as  something  which  authorizes  conviction,  and  not 
something  requiring  it,  its  use  is  not  open  to  just  criticism;  but, 
unless  guarded  by  proper  explanation,  we  think  there  is  danger  that 
jurors  may  give  it  the  latter  construction."  And  in  Blaker  v.  State, 
130  Ind.  205,  29  N.  £.  1077,  it  was  said:  "The  presumption  thus 
raised  is  a  presumption,  or  rather  an  inference  of  f aet,  and  not  a  legal 
presumption:  Smith  v.  State,  58  Ind.  340.  That  is,  the  courts  cannot 
say,  because  of  such  possession  and  want  of  explanation,  that  as  a 
question  of  law  the  accused  must  be  deemed  guilty,  but  the  jury  are 
snthorized  to  consider  such  evidence  as  tending  to  show  guilt,  and, 
the  larceny  being  shown,  the  circumstances  connected  with  such  pos- 
session, and  want  of  explanation  may  be  sufficient  to  make  the  ques- 
tion of  guilt  as  a  question  of  fact,  conclusive  and  sufficient  in  and 
of  themselves  to  justify  conviction. 

"The  length  of  time  that  must  elapse  after  the  larceny  of  goods 
before  their  possession  should  cease  to  be  considerad  as  tending  with 
other  facts  to  show  guilt  is,  as  a  rule,  purely  a  question  of  fact  for 
the  jury.  Naturally,  the  shorter  the  time  the  stronger  the  inference, 
but  the  weight  of  such  inference  must  be  determined  by  the  jury." 

It  hss  been  held  in  quite  a  number  of  cases  that  the  presumption 
raised  by  possession  of  stolen  property  is  a  presumption  of  fact  and 
not  of  law:  Boykin  v.  State,  34  Ark.  443;  Van  Straaten  v.  People, 
26  Colo.  184,  56  Pac.  905;  Bellamy  v.  State,  35  Fla.  242,  17  South. 
560;  Blaker  v.  State,  130  Ind.  203,  29  N.  E.  1077;  Campbell  v.  State, 
150  Ind.  74,  49  N.  £.  905;  Snowd^  v.  State,  6a  Miss.  100;  State  v. 
Hale,  12  Or.  352,  7  Pac.  523;  State  v.  Pomeroy,  30  Or.  16P,  46  Pae. 
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797;   State  v.  Walters,  7  Wash.   246,   34  Pac,  938,  1098;   State  ▼. 
Heaton,  23  W.  Va.  773. 

b.  Effects  on  Borden  of  Proof. — ^We  have  seen  from  the  cases  already 
considered  that  an  explanation  of  the  possession  of  recently  stolen 
property  is  necessary  in  order  to  overcome  the  effect  of  the  evidence 
of  the  possession  no  matter  whether  the  possession  be  considered  as 
raising  a  presumption,  inference  or  a  mere  circumstance  of  gfuilt:  See 
People  V.  Abbott,  101  Cal.  645,  36  Pac.  129,  to  that  effect.     So,  also, 
in  the  recent  case  of  State  v.  Brady,  121  Iowa,  561,  97  N.  W.  62,  it 
was  stated  that:  ''The  law  does  not  attach  a  'presumption  of  gnllt' 
to  any  given  circumstance,  nor  does  it  require  the  accused  to  'over- 
come the  presumption  thereby  raised'  in  order  to  be  entitled  to  an 
acquittal.    What  the  law  does  say  is  that  the  fact  of  possession  is 
evidence  of  guilt  upon  which  a  conviction  may  properly  be  returned, 
unless  the  other  facts  or  circumstances  developed  be  such  that,  not- 
withstanding the  recent  possession,  the  jury  still  entertains  a  reason- 
able doubt  of  the  defendant's  participation  in  the  crime."     In  Van 
Straaten  v.  People,  26  Colo.  188,  56  Pac.  905,  the  court  after  holding 
that  the  presumption  of  guilt  arising  from  such  possession,  is  one  of 
fact  for  the  jury,  said:  "It  being,  therefore,  a  mere  inference  of  fact, 
the  court  erred  in  instructing  the  jury  that  the  recent  possession  of 
the  stolen  property  was  in  law    a  strong  criminating  circumstance, 
thereby  giving  the  jury  to  understand  that  the  guilt  of  the  accused 
is  a  presumption  which  the  law  requires  shall  be  made  from  the 
fact  of  his  being  found  in  possession  of  the  stolen  property,  instead 
of  an  inference  or  conclusion  of  their  own,  which  they  may  or  may 
not  adduce  from  that  fact,  in  connection  with  the  other  facts  and 
circumstances  of  the  case.    It  is  also  erroneous    in    imposing    upon 
plaintiffs  in  error  the  burden  of  satisfying  the  jury  that  they  came 
into  possession  of  the  property  honestly.    The  law  imposes  no  such 
burden  upon  a  defendant  in  a  criminal  case.    If  the  possession  of  the 
property  by  plaintiffs  in  error  had  been  of  such  a  character  as,  unex- 
plained, would  have  constituted  a  criminating  circumstance,  it  would 
not  have  devolved  upon  them  to  show,  even  by  a  preponderance  of 
testimony,   that  they  came  by  it    honestly.    If    their    explanation 
created  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  that  fact, 
it  would  be  sufficient  to  rebut  the  presumption  of  guilt.'*    So,  also, 
in  the  case  of  Johnson  v.  Territory,  5  Okla.  695,  50  Pac.  90.  quoted 
from  extensively  in  the  section  relating  to  inferences  of  guilt,  it  was 
substantially  held  that  the  burden  of  proof  never   Rhifted   to  the 
defendant  in  a  criminal  case.    Many  of  the  cases,  as  we  have  seen, 
in  stating  the  rule,  broadly  say  that  the  law  imposes  the  burden  upon 
the  possessor  of  recently  stolen  property  to  account  for  his  posses- 
sion  and    show  that   his   possession   was   innocently   acquired.    See 
Johnson  v.  State,  148  Ind.  524,  47  N.  E.  926,  as  an  example  of  those 
eases.    The  preceding  sections  treating  on  the  effect  of  the  posses- 
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tScfn  of  stolen  property  eontain  many  illustratioDB  of  such  statements 
mi  the  mle.    In  Cooper  v.  State,  87  Ala.  135,  6  South.  303,  the  rule 
was  stated  in  the  following  language:  ''The  settled  mle  in  this  state 
is,  that  the  possession  of  goods,  recently  after  a  larceny  or  burglary, 
wlueh  were  stolen  in  the  commission  of  the  offense,  imposes  on  the 
yoMoasor  the  onus  of  explaining  his  possession,  if  he  would  repel  the 
mference  of  complicity  in  the  crime."    So,  also,  in  State  v.  Manley, 
74  Iowa,  561,  38  K.  W.  415,  %he  court  in  reviewing  an  instruction 
said:  "Under  it  the  jury  were  warranted  in  convicting  the  defendant 
mm  proof  of  the  fact  that  he  had  the  stolen  property  in  his  posses- 
■ioB,  unless  he  had  established  to  their  satisfaction  that  he  did  not 
steal  it.    But  that  is  not  the  rule.    The  defendant  was  entitled  to  an 
acquittal,  unless  the  jury  could  say,  upon  a  consideration  of  all  the 
vridence,  that  they  entertained  no   reasonable  doubt   of  his  guilt. 
But  a  reasonable  doubt  may  be  engendered  by  evidence  which  does 
aoi  satisfactorily  establish  the  fact  sought  to  be  proven.    If  the  evi- 
dence was  sufficient  to  raise  a  reasonable  doubt  as  to  whether  de- 
fendant received  the  property  under  the  circumstances  claimed  by 
Ihn,  it  necessarily  raises  such  doubt  as  to  his  guilt,  in  so  far  as  that 
qaestion  rests  alone  upon  the  fact  of  possession."    And  this  same 
eenrt  in  the  very  recent  case  of  State  v.  Baphael,  123  Iowa,  454,  99 
K.  W.  151,  said:  *'The  appellant,  Joseph  Baphael,  insists  that,  be- 
cause of  his  explanation  of  his  possession  of  the  silverware  found 
ki  the  attic  and  taken  therefrom  upon  the  first  search,  the  case  as 
te  him  should  not  have  gone  to  the  jury,  and  that  the  court  erred  in 
■ot  directing  a  verdict  for  him.    But  with  this  contention  we  cannot 
agree.     This  property  was  found  in  his  possession  but  a  few  days 
after  it  was  stolen,  and  in  the  absence  of  a  satisfactory  explanation 
•f  the  possession,  the  jury  would  be  justified  in  finding  that  he 
troke  and  entered  the  building  from  which  it  was  stolen:  State  v. 
Jennings,  79  Iowa,  513,  34  N.  W.  799;  State  v.  Williams,  120  Iowa, 
96,  94  N.  W.  255;  State  v.  Brady,  121  Iowa,  561,  97  N.  W.  62.    It 
ii  true  that  the  convenient  other  person  from  whom  stolen  property 
m  so  often  received  was  present  in  this  case  in  the  defendant's  ex- 
^anntion,  but  the  jury  would  not  be  bound  to  believe  the  explana- 
tion, though  it  might  not  be  contradicted  by  other  direct  evidence; 
and  if  the  attendant  circumstances  were  such  as  to  satisfy  it  of  the 
falsity  of  the  explanation,  and  of  the  guilt  of  the  defendant,  a  con- 
viction would  be  justified."    In  State  v.  Weston,  9  Conn.  527,  25 
Am.  Dec.  46,  it  was  held  that  possession  of  stolen  property  throws 
■pon  the  possessor  the  burden  of  accounting  for  his  possession.    And 
n  State  v.  Garvin,  48  S.  C.  258,  26  S.  E.  570,  it  was  said  the  possessor 
■ast  rebut  the  presumption  of  guilt  raised  by  possession  of  recently 
stolen  property  and  in  State  v.  Briscoe,  3  Penne.  7,  60  Atl.  271,  it 
was  said  that  the  possessor  of  recently  stolen  property  must  over- 
come the  presumption  that  he  is  the  thief.    In  People  v.  Hart,  10 
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Utah,  204,  a?  Pac.  330,  it  was  held,  under  a  statute  providing;  that 
defendant's  refusal  to  testify  ean  in  no  manner  prejudice  him,  that 
the  fact  that  defendant  makes  no  statement  explaining  his  posses- 
sion  of  a  pistol  six  hours  after  a  burglarv  raises  no  presumption 
against  him.  And  in  State  y.  Eubank,  33  Wash.  293,  74  Pae.  378,  it 
-wtLB  held  under  a  Washington  statute  that  possession  of  a  range 
animal  throws  the  burden  of  explaining  possession  on  him,  though 
It  was  said  the  rule  was  otherwise  in  ordinary  larceny  eases. 

It  may  be  observed  in  this  connection  that  although  many  of  the 
courts  in  stating  the  rule  regarding  the  raising  of  a  presumption  from 
the  fact  of  recent  possession  of  stolen  property  fail,  to  state  that 
the  possession  in  order  to  raise  the  presumption  must  have  been  un> 
explained,  still  a  close  reading  of  these  cases  will  generally  disclose 
the  fact  that  the  possession  about  which  they  were  speaking  was  an 
unexplained  one.  Indeed,  many  of  the  cases  distinctly  state  that  it 
is  the  very  want  of  an  explanation  which  gives  rise  to  the  probative 
effect  of  such  a  possession.  It  seems  to  us  that  viewing  the  matter 
in  that  light,  evidence  of  the  possession  of  recently  stolen  property 
places  the  accused  possessor  in  no  worse  position  than  proof  of  any 
other  unexplained  fact  tending  to  show  a  defendant  guilty  of  an 
offense.  The  nature  and  effect  of  explanations  given  by  the  posses- 
sor concerning  the  acquisition  of  his  possession  will  be  discussed  in 
a  subsequent  part  of  this  note. 

c  Sffect  of  Good  Beputation  on  Presnmptioii. — ^The  admissibility 
of  evidence  of  the  good  reputation  of  the  possessor  of  recently  stolen 
property  to  rebut  the  effect  of  the  evidence  of  his  possession  as  a 
criminating  circumstance  does  not  seem  to  be  disputed:  State  v.  Sar- 
seen,  75  Mo.  App.  197;  Watts  v.  People,  204  HI.  233,  68  N.  E.  563. 
The  effect  of  such  evidence  seems  to  be  a  matter  for  the  jury.  In 
State  V.  Carr  (Del.),  57  Atl.  370,  it  was  said:  ''Evidence  of  good 
character,  when  offered,  is  to  be  considered  by  the  jury  in  connection 
with  all  the  testimony  in  the  case,  in  their  endeavor  to  reach  their 
conclusion  as  to  the  guilt  or  innocence  of  the  accused.''  So,  also,  in 
State  V.  Hogard,  12  Minn.  293  (Oil.  196),  it  was  held  that  such  proof 
is  proper  but  that  its  weight  is  for  the  jury.  In  State  v.  Merrick, 
19  Me.  398,  in  speaking  of  such  evidence  as  a  mode  of  overcoming 
the  effect  of  the  fact  of  being  in  possession  of  recently  stolen  prop- 
erty, the  court  said:  "Proof  of  good  character  may  sometimes  be 
the  only  mode  by  which  an  innocent  man  can  repel  the  presumption 
of  guilt  arising  from  the  recent  possession  of  stolen  goods.  As,  for 
instance,  where  the  party  really  guilty,  to  avoid  detection,  thrustSt 
unobserved  in  a  crowd,  the  article  stolen  into  the  pocket  of  another 
man.  This  may  be  done  and  the  innocent  party  be  unconscious  of 
it  at  the  time.  And  yet  good  character  is  not  proof  of  innocence 
although  it  may  be  sufficient  to  raise  a  reasonable  doubt  of  guilt." 

And  in  State  v.  King,  122  Iowa,  4,  96  N.  W.  712,  the  court  in 
speaking  of  the  effect  of  such  evidence  in  such  eases,  said:  '''But  ap- 
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peOant  insists  that,  as  the  evidenee  was  purely  eirenmstantial,  tb« 
proof  of  good  character  ought  to  be  held  so  far  def ensire  as  to  over- 
come any  inference  of  guilt  to  be  dra-^n  therefrom.  Such  evidence, 
however,  has  been  frequently  declared  to  afford  no  defense.  It  ih 
received  as  merely  tending  to  show  that  the  accused  would  not  have 
been  likely  to  have  committed  the  crime  charged,  and  is  to  be  given 
snch  weight  only  as  the  jury  may  deem  it  entitled  to  receive":  Citing 
State  V.  House,  108  Iowa,  68,  78  N.  W.  859;  State  v.  Northrop,  48 
Iowa,  583,  80  Am.  Bep.  408.  See,  also.  People  v.  Hurley,  GO  Gal.  74, 
44  Am.  Eep.  66;  People  v.  Curran  (Cal.),  31  Pac.  1116;  Watts  v. 
People,  204  in.  233,  68  N.  E.  563. 

ZV.    What  Ctonstitates  PossesslozL 

a.  In  0«ii8na.->In  State  r.  Smith,  2  Ired.  (24  N.  C.)  402,  the 
eonrt,  in  discussing  the  nature  of  the  possession  of  stolen  property 
necessary  to  constitute  a  presumption  of  guilt,  said:  ''But  when  we 
examine  the  eases,  in  which  such  a  presumption  has  been  sanctioned, 
or  consider  the  grounds  of  reason  and  exx>erience  on  which  the  pre- 
sumption is  clearly  warranted,  we  shall  iind  that  it  applies  only  when 
tiiis  possession  is  of  a  kind  which  manifests  that  the  stolen  goods 
have  come  to  the  possessor  by  his  own  act,  or,  at  all  events,  wilh 
his  undoubted  concurrence.''  So,  also,  in  People  v.  Curran  (CaL),  31 
Pae.  1116,  it  was  held  that  the  fact  that  stolen  wheat  was  stored 
in  an  outhouse  of  defendsnt  by  a  codefendant,  whom  it  was  not 
shown  that  he  knew,  was  insuflcient  to  show  such  a  possession  as 
would  warrant  a  conviction.  So  in  State  v.  Van  Winkle,  80  Iowa, 
15,  45  N.  W.  388,  which  was  a  cattle  theft  case,  the  court  said:  "There 
testimony  tending  to  show  that  defendant  made  his  home  at  his 
r's.  He  was  a  single  man,  and  so  far  as  appears,  had  no  other 
home.  He  always  came  there  to  stay  when  not  at  work  elsewhere, 
and  when  there  worked  on  the  farm.  In  his  testimony  he  speaks  of 
tke  place  as  'our  house.'  The  presumption  of  guilt  that  arises 
fiom  recent  unexplained  possession  of  the  stolen  property  does  not 
ttttaieh  nntil  the  possession  is  shown.  Whether  the  accused  had  pos- 
asnsinn  was  a  question  for  the  jury.  This  testimony  was  not  only 
competent  as  tending  to  show  that  the  defendant  had  possession  of 
the  cattle,  but  also  as  bearing  on  the  question  whether  the  cattle 
had  strayed  or  were  stolen. 

"The  part  of  the  instruction  complained  of  is  as  foUows:  'If  the 
^Ti^wtiiiM  in.  question  were -found  on  the  farm  of  defendant's  father  a 
short  time  after  they  were  stolen,  if  they  were,  and  even  if  that  was 
defendant's  home,  still  this  would  not  necessarily  put  said  animaln 
in  possession  of  defendant  unless  you  find  that  he  exercised  control 
over  the  same  under  a  claim  in  himself.'  This  instruction  was  cer- 
tainly aa  favorable  to  defendant  as  he  could  ask."  And  in  State 
▼•  Kreiger,  4  Mo.  App.  584,  it  was  held  that  testimony  showing 
that  the  stolen  goods  were  found  concealed  underneath  clothing,  in 
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the  false  bottom  of  a  bureau  drawer,  which  defendant  acknowledged 
to  be  hisy  and  of  which  he  kept  the  key,  if  unexplained,  is  sufficient 
proof  that  the  goods  were  found  in  defendant's  possession  to  sup- 
port a  conviction  on  that  point.  In  Watts  ▼.  People,  204  HI.  233,  68 
N.  E.  563,  it  was  held  that  where  hogs  were  driven  in  defendant's 
yard  by  his  son  and  a  third  person  without  defendant's  knowledge, 
that  there  was  no  such  possession  as  would  make  the  defendant  prima 
facie  guilty  of  larceny  of  the  hogs.  And  in  Van  Straaten  v.  People, 
26  Colo.  184,  56  Pac.  905,  it  was  said:  "The  only  circumstance  dis- 
closed by  the  testimony  that  could  tend  in  any  way  to  criminate 
the  plaintiffs  in  error  was  the  alleged  possession  by  them  of  the 
stolen  property.  While  in  the  absence  of  direct  proof  of  the  taking, 
the  possession  of  stolen  property  is  a  circumstance  from  which  the 
jury  may  infer  that  the  accused  committed  the  theft,  yet  in  order 
to  give  to  this  circumstance  an  evidentiary  force  sufficient  to  sus- 
tain a  conviction,  the  possession  must  be  personal  and  exclusive, 
recent  and  unexplained,  and  must  involve  a  distinct  and  conscious 
assertion  of  property  by  the  defendant'*:  Citing  Wharton  on  Crimi- 
nal Evidence,  sec.  758,  and  cases  cited. 
^b.  Necessity  for  Identiflcation  of  the  Stolen  Property.— That  the 
alleged  stolen  property  must  be  identified  as  being  the  property  of 
the  alleged  owner  does  not  seem  to  be  disputed.  What  evidence  con- 
stitutes an  identification  is  of  course  a  matter  for  the  jury.  The 
necessity  for  a  clear  identification  is  illustrated  by  the  following 
cases:  Thus,  in  State  v.  Ballard,  104  Mo.  634,  16  8.  W.  525,  it  was 
held  that  the  larceny  of  a  cow  described  as  a  '^red  and  white  spotted, 
line  back  cow"  was  not  sustained  by  evidence  showing  possession  by 
the  defendant  of  a  ''red  and  white  spotted  cow,"  the  'Mined 
back"  being  a  descriptive  flesh  mark  of  the  stolen  eow.  In  Stewart 
V.  State,  24  Tex.  App.  421,  6  S.  W.  317,  it  was  held  that  possession 
of  a  stolen  cow,  described  as  being  red  with  some  little  white, 
marked  with  a  smooth  crop  off  her  left  ear,  and  with  a  white  tail 
bush,  was  not  shown  by  possession  of  a  cow  which  had  no  crop  oif 
either  ear  but  was  marked  with  a  split  in  the  under  part  of  one 
«ar,  and  with  a  red  tail.  In  Boy  v.  State,  34  Tex.  Cr.  301,  30  8.  W. 
666,  it  was  held  that  where  the  owners  of  seed  cotton,  which  was 
stolen,  could  not  identify  seed  cotton  in  possession  of  the  defend- 
ants as  their  seed  cotton  and  the  quantity  was  less  than  the  quan- 
tity stolen,  that  there  was  no  such  possession  as  would  authorize  a 
charge  upon  the  effect  of  possession  of  recently  stolen  property. 

c.  What  Most  be  Shown  Where  the  Stolen  Property  is  Money.— 
Tn  People  v.  Getty,  49  Cal.  583,  it  was  said:  "The  possession  of 
money  of  the  same  kind  as  that  which  was  recently  stolen  is  usually 
of  slight,  if  any,  weight  as  evidence  to  prove  the  guilt  of  the  person 
in  wlu>se  possession  it  is  found,  if  money  of  this  kind  is  in  general 
circulation  at  that  place;  but  it  is  of  much  greater  significance,  when 
that  kind  of  money  is  rarely  seen  in  circulation  at  that  place,  and 
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lU  value  as  evidence  is  further  increased  when  both  the  money  found 
in  possession  of  the  accused  and  that  which  was  stolen  consists  of  a 
combination  of  pieces  of  such  money,  as  in  this  case,  of  a  large 
number  of  Chilian  half  ounces  and  a  single  Peruvian  ounce.  It 
strongly  tends  to  the  identification  of  the  money  as  the  money  which 
wss  stolen,  and  thus  to  connect  the  defendant  with  the  burglary'': 
See,  also,  People  v.  Melvane,  89  Gal.  614.  In  United  States  v.  Can- 
dler,  65  Fed.  308,  which  was  a  prosecution  for  the  larceny  of  a 
postoffice,  the  district  judge,  in  charging  the  jury,  said:  ''The  evi- 
dence shows  that  on  the  day  after  the  robbery  the  defendant  was 
arrested  at  Murphy  and  on  search  he  was  found  in  possession  of  a 
ten  dollar  gold  piece  and  some  silver  change  and  coppers,  amount- 
ing to  about  twenty-five  dollars,  but  no  five  dollar  bank  bill  or 
stamps.  If  any  of  the  coin  had  been  marked  so  that  it  could  have 
been  strictly  identified  as  the  property  stolen,  such  fact  would  have 
given  rise  to  a  strong  presumption  of  guilt,  as  the  coin  found 
upon  his  person  was  like  the  ordinary  circulating  currency 
of  the  country,  incapable  of  strict  identity,  no  presumption  of 
law  arises,  but  the  fact  is  a  circumstance  which  may  be  considered 
in  connection  with  other  circumstances  as  evidence  of  guilt."  In 
Hicks  V.  State,  99  Ala.  169,  13  South.  875,  which  was  a  prosecution 
for  the  larceny  of  four  ten  dollar  coins,  it  was  held  that  the  prose- 
cution could  show  that  when  the  defendant  was  arrested,  the  day 
after  the  larceny,  he  had  in  his  possession  a  five  dollar  coin  and  that 
he  handed  to  a  companion  a  bag  containing  a  ten  dollar  coin  and  ten 
silver  dollars,  there  being  also  evidence  from  which  the  jury  might 
infer  that  his  money  was  procured  in  exchange  for  that  stolen.  In 
Kaiser  v.  State,  85  Neb.  704,  58  N.  W.  610,  it  was  sought  to  convict 
the  defendant  of  larceny  on  the  strength  of  possession  of  the  stolen 
money,  the  court  said:  ''No  attempt  was  made  by  the  state  to  iden- 
tify the  money  found  in  the  possession  of  the  accused  as  that  lost 
by  Gallagher,  further  than  as  stated  above.  The  case  therefore  is 
this:  Gallagher,  while  intoxicated,  lost  a  sum  of  money.  Soon  there- 
after the  plaintiff  in  error  is  proven  to  have  been  in  possession  of  a 
sum  of  money  corresponding  in  kind  to  that  lost  by. Gallagher,  and 
under  circumstances  tending  to  show  that  he  did  not  come  by  it 
honestly.  Circumstantial  evidence  to  warrant  a  conviction  should 
be  of  such  a  convincing  character  as  to  prove  beyond  a  reasonable 
doubt  that  the  accused,  and  no  other  person,  committed  the  crime 
with  which  ke  is  charged:  Walbridge  v.  State,  13  Neb.  236,  13  N.  W. 
209;  Bradshaw  v.  State,  17  Neb.  147,  22  N.  W.  361.  Here,  aside 
from  the  possession  by  tire  plaintiff  in  error  of  an  unusual  sum  of 
money,  there  is  no  proof  whatever  to  connect  him  with  the  larceny,  if 
we  assume  that  the  money  was  in  fact  stolen  from  Gallagher,  an  as- 
sumption not  fully  warranted  by  the  evidt^ice.  Not  only  is  there  a  fail 
ure  to  show  an  opportunity  for  the  commission  of  the  crime  charged, 
but  it  altnnatively  appears  from  the  testimony  of  the  witnesses  for 
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the  rtate  that  the  plaintiff  in  error  was  not  at  anj  time  in  company 
with  Gallagher  while  the  latter  waa  in  the  saloon.  While  the  evi- 
dence was  admissible  as  tending  to  establish  the  gnilt  of  the  aecnsed, 
a&d  while  it  may  be  said  to  raise  a  strong  presumption  that  he  did 
not  come  by  the  money  honestly,  it  is  certainly  insufficient  to  ex- 
clude the  theory  of  his  innocence  of  the  crime  of  larceny  and  to  es- 
tablish his  guilt  thereof  beyond  a  reasonable  doubt.''  The  case  of 
State  T.  Nesbit,  4  Idaho,  548,  43  Pac.  06,  is  perhaps  a  ease  which 
illustrates  the  nature  of  the  identification  evidence  generally  used 
in  seeking  a  conviction  based  principally  upon  the  alleged  fact  of 
possession.  The  opinion  sets  forth  the  evidence  in  detail,  but  the  por 
tion  quoted  sets  forth  the  essential  parts.  The  court  said:  ''Be* 
eurring  now  to  the  identiflcation  of  the  money  stolen,  the  foregoing 
is  all  the  evidence  touching  the  identification  of  the  money  which  the 
defendant  was  convicted  for  stealing.  The  evidence  utterly  fails  in 
the  identification  of  the  one  hundred  dollar  bill  as  the  one  lost  by  the 
witness  Frame.  -Frame  testified  that:  'I  can't  say.  It  looks  like  it. 
It  is  for  the  same  amount,  but  I  can't  say  whether  it  is  the  same  one 
or  not.  I  am  not  certain  about  it  at  alL'  And  as  to  the  identifica- 
tion of  United  States  gold  coin,  he  testified:  'This  gold  coin  [refer- 
ring to  that  taken  from  Nesbit,  Jr.,  by  the  sheriff]  here  is  all  alike, 
tfke  greenbacks,  but  it  all  looks  the  same  as  the  money  I  saw  thrown 
on  top  of  the  documents  spoken  of  in  the  safe.  It  looked  just  the 
same  as  my  money  did.'  This  is  no  identification  whatever  of  said 
gold  coin  ss  being  that  lost  by  the  complaining  witness.  It  is  not 
claimed  that  any  of  the  United  States  gold  coins  had  any  distingaish- 
ing  marks  on  them,  but  it  is  shown  that  they  have  not.  The  witness 
testified  they  are  all  alike;  that  they  looked  like  his  money;  not  that 
they  were  his.  A  very  weak  attempt  was  made  to  point  out  dis- 
tinguishing marks  on  the  English  sovereign  and  to  identify  it  as  the 
one  claimed  to  have  been  lost  by  the  complaining  witness.  The  quo- 
tation from  the  testimony  above  set  forth  shows  how  utterly  the 
prosecution  failed  in  that  attempt.  The  witness  Frame  at  first  at- 
tempts to  identify  it  by  testifying  that  'it  had  a  man's  head  on 
it.  represented •  as  a  curly-headed  man,'  and  'it  is  worn  more  on  the 
face  side  than  on  the  other,'  and  'it  appears  to  be  a  little  sprung' and 
'it  always  felt  to  me  like  it  was.'  As  to  the  man's  head  on  one  side, 
that  is  no  mark  of  idontifieation,  f or  all  sovereigns  of  that  date  and 
issue  had  the  same;  and  it  is  not  distinguishably  worn  on  one  side 
more  than  the  other,  and  it  is  not  sprung,  but  in  the  usual  shape  of 
such  coins.  The  witness  testified:  'I  recognized  this  coin  because 
it  felt  like  the  one  I  had.  I  think  I  could  identify  that  sovereign 
by  feeling  of  it  once.  This  coin  seems  sprung.  It  has  a  hump  on  it, 
and  feels  different  than  an  American  coin.  Mine  felt  the  same  way.' 
Here  he  seeks  to  identify  it  by  feeling,  and  signally  fails.  The  coin 
has  no  hump  on  it,  but  it  does  feel  different  from  an  Ame^can  coin, 
and  the  witness  swears  to  that,  but  is  careful  not  to  testify  that  it 
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feels  different  from  other  BoTereignB  of  tlie  Bane  date  and  coinage 
or  that  it  eontaina  a  single  distingiiishing  mark.  Haying  ntterlj 
failed  to  identify  the  eoin  hj  any  peculiar  distihgnishing  marks,  he 
undertook  to  identify  it  by  the  date  it  bore.  He  testified:  'The  first 
time  I  saw  it  I  thought  the  date  was  1826;  the  next  time  1836;  the  next 
time  1886, '  and  finally  admits  as  follows:  'I  didn  't  pay  much  attention 
to  it.'  The  said  sovereign  is  before  us.  It  is  not  perceptibly  worn 
more  on  one  side  than  on  the  other;  it  is  not  sprung;  neither  has  it  a 
hump  on  it  different  from  soToreigns  of  that  date  and  coinage;  and  it 
is  of  the  date  of  1826^  while  the  testimony  shows  that  the  last  time 
Frame  read  the  date  on  his  eoin,  prior  to  losing,  he  read  it  1886.  It 
is  rather  surprising  that  witness  Prame  should  have  so  completely 
failed  to  describe  the  soTcreign,  after  having  seen  it  taken  from  the 
defendant,  and  no  doubt  having  carefully  examined  it,  with  a  view 
of  identifying  it  on  the  trial  of  this  case.  His  eyesight  and  delicacy 
of  touch  or  feeling  must  be  very  defective. 

''The  possession  of  the  gold  coin  is  the  only  circumstance  shown 
by  the  evidence  tending  to  connect  the  defendant  with  the  larceny 
charged,  and  the  prosecution  failed  to  identify  said  coin  as  that  al- 
leged to  have  been  stolen.  If  the  prosecution  had  identified  said  coins 
as  the  ones  stolen  or  had  proved  that  defendant  had  no  money  prior 
to  the  theft,  either  would  have  been  a  strong  circumstance  of  de- 
fendant's guilt,  and  would  have  placed  upon  him  the  necessity  of 
showing  that  he  came  into  the  possession  of  said  coins  innocently 
Bnt  as  there  was  a  complete  failure  to  identify  the  coins  as  those 
alleged  to  have  been  stolen  the  jury  should  have  returned  a  verdict 
of  not  guilty.  The  defendant  must  have  been  convicted  on  suspicion, 
as  there  was  no  legal  evidence  establishing  his  guilt,  regardless  of 
the  utter  want  of  evidence  on  behalf  of  the  prosecution  attempting 
to  identify  the  coin. 

"The  defendant  testified  in  his  own  behalf  that  he  brought  said 
gold  eoin  from  Utah,  and  also  from  whence  he  got  it;  that  he  had 
carried  money  several  times  as  he  was  carrying  that  when  arrested 
by  the  sheriff;  that  he  was  on  his  way  to  Utah  and  carried  it  thus 
for  safety;  that  he  had  a  small  collection  of  old  coins;  and  that  he 
had  had  said  sovereign  for  more  than  three  years — and  is  corroborated 
as  to  these  facts  by  his  father,  sister,  two  brothers,  his  betrothed, 
and  by  two  other  witnesses  not  related  to  him.  In  regard  to  cbe  one 
hundred  dollar  bill,  Nesbit,  Sr.,  testified  as  to  circumstance  and 
date  of  drawing  nineteen  hundred  dollars  out  of  the  Deseret  Nationnl 
Bank  at  Salt  Lake  City,  Utah,  and  that  the  one  hundred  dollar  bill 
was  a  part  of  that  money,  and  is  oorroborated  as  to  those  facts  by 
one  witness."  The  court  then  reversed  the  judgment  of  conviction 
and  ordered  that  the  defendant  be  discharged. 

So,  also,  in  Barker  v.  State,  126  Ala.  69,  28  South.  685,  it  was  held 
that  possession  of  the  money  of  the  same  denomination  as  that  stolen 
is  merely  an  evidentiary  fact  to  be  taken  in  connection  with  other 
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state,  25  Tex.  App..  666,  8  S.  W.  814;  Arispe  r.  State,  26  Tex.  App. 
681,  10  a  W.  Ill;  Green  v.  State,  27  Tex.  570,  11  S.  W.  636. 

Ii.  Effect  of  Bxplanation  Sliowing  Wrcmgfia  or  DishoiiMt  Posses- 
sion.— The  fact  that  the  expiration  giv^n  by  the  possessor  of  stolen 
goods  may  tend  to  show  his  guilt  of  some  crime  other  than  the  one 
for  which  he  is  being  tried  does  not  detract  from  the  force  of  the 
explanation  in  rebutting  the  inferences  to  be  drawn  from  the  faet 
of  possession.  Thus,  in  State  y.  Brady,  121  Iowa,  561,  97  N.  W.  d2, 
ft  was  said:  "So  far  as  the  accused  was  required  to  explain  his  pos- 
session in  order  to  avoid  the  inference  of  guilt,  it  was  only  necessary 
for  him  to  show  that  he  obtained  it  by  some  means  not  connected 
with  the  particular  crime  charged  in  the  indictment;  and  such  ex- 
planation, if  believed  by  the  jury,  was  sufficient  to  acquit  him,  al- 
though it  may  tend  to  show  him  guilty  of  some  other  crime."  So, 
also,  in  Cornwall  v.  State,  91  Ga.  277,  18  &  B.  154,  it  was  said:  "It 
is  never  incumbent  on  the  accused  to  show  that  he  obtained  stolen 
articles  honestly  and  legally.  A  guilty  mode  of  acquiring  them  will 
be  as  effectual  as  an  innocent  one.  Their  acquisition  by  any  means 
whatever  other  than  by  participating  in  the  offense  involved  in  the 
trial  will  be  a  sufficient  accounting  for  the  possession  to  neutralize 
the  effect  of  that  possession  as  evidence  tending  to  prove  guilt":  See, 
also,  State  v.  Brady  (Iowa),  91  N.  W.  801;  Stete  v.  Swift,  120  Iowa, 
8,  94  N.  W.  269,  to  the  same  effect.  People  ▼.  Fagan,  98  Gal.  230,  33 
Pac.  60,  was  an  instance  where  the  explanation  was  held  sufficient 
as  to  the  crime  of  larceny,  though  it  indicated  that  the  accused  was 
guilty  of  knowingly  receiving  stolen  property.  In  State  v.  Dillon, 
48  La  Ann.  1365,  20  South.  913,  defendant  was  found  in  possession 
of  a  skiff,  the  larceny  of  which  he  was  charged  with,  the  court  held 
that  it  was  competent  for  him  to  explain  his  possession  by  evidenea 
that  he  had  taken  it  to  escape  arrest  on  a  robbery  charge  and  had 
taken  a  friend  along  who  was  to  return  the  skiff.  See,  also,  Considine 
V.  United  States,  112  Fed.  348,  as  bearing  on  the  subject. 

e.  Effect  of  Explanation  Baising  Seasonable  DonM.— In  Bellamy 
V.  State,  35  Fla.  245, 17  South.  560,  the  court  said:  "The  explanation 
given  by  the  possessor  of  stolen  goods  may  fall  short  of  satisfyin|f 
the  jury,  and  yet  it  may  be  sufficient  to  raise  a  reasonable  doubt  in 
their  minds  and  if  it  does  raise  such  a  doubt  then  it  is  sufficient  to 
acquit  him  of  the  charge  of  larceny  unless  the  prosecution  overeomen 
it  by  proof  that  the  explanation  is  false":  Citing  Blaker  v.  State,  130 
Ind.  203,  29  N.  E.  1077.  See,  also.  Van  Straaten  v.  People,  26  Colo. 
384,  56  Pac.  905;  Sahlinger  v.  People,  102  III  241;  State  v.  Miner, 
107  Iowa,  650,  78  N.  W.  679;  State  v.  Bmndige,  118  Iowa,  97,  91  N. 
W.  920.  So,  also,  it  has  been  stated  that  where,  after  defendant's 
explanation  of  his  possession,  the  jury  have  a  reasonable  donbt 
growing  out  of  any  part  of  the  evidence,  they  should  acquit  the  ae- 
eused:  Hale  ▼.  State,  122  Ala.  85,  26  South.  236;  Greutsinger  t. 
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8Ute,  31  Neb.  460,  4»  N.  W.  148.  In  State  r.  Lax  (N.  J.  Sup.), 
59  AtL  18,  it  was  held  that  if  a  reaaonable  doubt  is  raised,  even  by 
ineonclnsive  evidence,  of  the  innocent  i>ossession  of  stolen  property, 
the  defendant  is  entitled  to  the  benefit  of  the  doubt.  It  was  held  in 
Hyatt  ▼.  State,  88  Tex.  Gr.  580,  25  8.  W.  291,  that  when  the  defend- 
ant gives  a  reasonable  explanation  and  one  which  is  probably  true  and 
the  state  fails  to  establish  its  falsity  beyond  a  reasonable  doubt,  the 
accused  must  be  acquitted,  and  in  State  v.  Seymour,  7  Idaho,  257, 
61  Pac.  1033,  it  was  held  that  the  jury  cannot  arbitrarily  ignore  a 
reasonable  explanation  of  defendant's  possession,  where  he  is  not 
impeached  and  there  is  no  conflict  of  evidence.  So,  also,  in  Powell 
V.  State,  11  Tex.  App.  401,  it  was  held  that  where  defendant  claimed 
to  be  in  possession  of  the  alleged  stolen  goods  by  consent  of  the  own- 
«r's  agent,  and  the  state  failed  to  call  the  agent  to  refute  his  explan- 
ation, though  he  was  accessible,  the  conviction  would  be  reversed. 
In  State  v.  Carr  (Del.),  57  AtL  370,  the  court  said:  "Whenever  a 
reasonable  explanation  or  account  of  the  possession  is  satisfactorily 
proven  by  the  prisoner,  it  is  incumbent  upon  the  state  to  show  that 
such  an  account  is  false."  It  was,  however,  held  in  State  v.  Moore, 
101  Mo.  316,  14  a  W.  182,  that  defendant's  explanation  did  not  en- 
title him  to  an  acquittal  because  it  fairly  accounted  for  the  fact 
of  his  possession* 

d.  EiTeet  of  False  Explanation.— In  Armstrong  v.  State  (Tex. 
Or.),  50  8.  W.  346,  it  was  held  that  the  mere  fact  that  defendant's 
explanation  of  his  possession  of  stolen  property  is  false  is  not  suffi- 
cient to  authorize  a  conviction,  since  a  defendant  is  not  tried  alone 
OB  the  falsity  of  any  explanation  which  he  may  make  with  reference 
to  his  possession  of  such  property,  though  such  false  explanation  may 
bo  an  important  circumstance  against  him.  He  is  tried  on  the  whole 
ease  made  by  the  state.  In  a  later  case  in  that  same  state  the  court, 
in  Thompson  v.  State  (Tex.  Cr.),  78  S.  W.  941,  held  that  the  court 
properly  refused  to  charge  that  the  state  could  only  insist  on  a  con- 
viction in  case  it  had  shown  that  the  explanation  given  by  the  ac- 
cused was  false,  since  it  would  have  been  on  the  weight  of  the  tes- 
timony, but  that  it  was  proper  to  charge  that  the  jury  could  convict 
if  they  believed  the  explanation  giveu  to  be  false.  The  question 
was  also  discussed  in  Bay  v.  State  (Tex.  Cr.),  43  S.  W.  77.  In  Scott 
▼.  State,  119  Ga.  425,  46  S.  E.  637,  it  was  held  that  recent  possession 
together  with  a  false  statement  as  to  the  person  from  whom  the 
stolen  proporty  was  obtained,  made'  out  a  prima  facie  case  of  lar- 
ceny. A  similar  holding  was  made  in  Wynn  v.  State,  81  Ga.  744, 
7  a  B.  689.  And  in  Franklin  v.  State,  37  Tex.  -Cr.  312,  39  S.  W.  680, 
It  was  held  that  the  state  could  show  that  the  explanation  as  to  the 
powonnion  of  stolen  property  was  false  by  circumstantial  evidcncsr 

Vn.    Province  of  Ctourt  and  Jury. 
The  province  of  the  court  and  jury  has  been  treated  in  an  incidental 
ser  in  discussing  the  various  phases  of  the  subject.    The  question 
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whether  unexplained  possession  of  stolen  property  raises  aji  inference 
of  guilt  or  is  sufficient  to  establish  the  guilt  of  the  possessor  is  for 
the  jury:  People  ▼.  Hannon,  85  Cal.  874,  24  Pac.  700;  Lundj  ▼.  SUte, 
71  Ga.  360;  State  ▼.  Walker,  41  Iowa,  217;  Hunter  v.  Commonwealth, 
to  Ky.  Law   Bep.  1165,  48  8.  W.  1077;  Commonwealth  ▼.  McGorty, 
114  Mass.  299;  State  y.  Hoshaw,  89  Minn.  307,  94  N.  W.  873;  White- 
man  V.  State,  42  Neb.  841,  60  N.  W.  1025;  State  v.  Hodge,  60  N.  H. 
610;  Methard  v.  State,  19  Ohio  St.  363;  Princo  ▼.  State,  44  Tex.  480; 
Porterfield  v.  Commonwealth,  91  Va.  801,  22  S.  B.  352;  Ryan  ▼.  State, 
83  Wis.  486,  53  N.  W.  836.    The  question  what  time  after  the  theft 
is  recent  is  also  for  the  jury:  Boyd  v.  State,  24  Tex.  App.  570,  5  Am. 
St.  Bep.  908,  e  S.  W.  853;  WUUs  v.  State,  24  Tex.  586,  6  8.  W.  857; 
State  ▼.  Walters,  7  Wash.  246,  34  Pac.  938,  1098;  State  ▼.  Eubank, 
33  Wash.  293,  74  Pac.  378.    The  question  whether  the  property  found 
in  the  possession  of  the  accused  is  the  stolen  property  is  also  for 
the  jury:  State  v.  Griffin,  71  Iowa,  372,  32  N.  W.  447;  Branson  v. 
Commonwealth,  92  Ky.  830,  17  S.  W.  1019;  State  v.  Bruce,  106  N.  C. 
792,  11  8.  E.  475.    The  effect  to  be  given  to  the  explanation  given 
of  the  acquisition  of  the  stolen  property  is  also  a  question  for  the 
jury:  York  ▼.  State,  42  Tex.  Cr.  528,  61  S.  W.  125;  MoOoy  y.  State 
(Tex.  Cr.),  81  S.  W.  46.    And  in  People  v.  Farrington,  140  Cal.  656, 
74  Pac.  288,  it  was  held  that  the  demeanor  of  the   aeeused  when 
found  in  possession  of  the  stolen  property  <^  when  ha  attempted  to 
explain  was  proper  to  be  considered  by  the  jury  so  far  aa  disclosed 
by  the  evidenee. 


DB  GEOFEOT  ▼.  MERCHANTS'  BRIDGE  TERMINAL 
RAILWAY  COMPANY. 
[179  Mo.  698,  79  8.  W.  886.] 

STREETS— Bights  of  Abuttliig  Owners.— /The  right  of  the 
owner  of  a  lot  in  a  city  or  town  to  the  use  of  the  street  and  to  dam- 
ages for  its  obstruction  does  not  depend  on  his  ownership  of  any  of 
the  soil  under  the  street.  His  right  flows  from  the  fact  that  his  lot 
abuts  on  the  public  street,     (p.  529.) 

STREETS — Abutting  Owners— Easement — Ck>mpen8ation.-~Aii 
abutting  owner  ou  a  public  street  has  an  easement  therein  of  light, 
air,  and  access  to  and  from  his  property  by  means  of  s«ch  street,  of 
which  he  cannot  be  deprived  without  compensation,     (pp.  532,  53C.) 

STREETS — Surface  Railroads  in— New  Servitade.— The  con- 
struction and  maintenance  of  a  steam  or  street  railroad  on  the  grade 
of  a  street  in  pursuance  of  municipal  authority,  the  municipal 
corporation  having  power  to  grant  it  is  not  a  new  or  additional  ^er- 
vitude  on  the  land  upon  which  the  street  is  constructed,  and  falls 
within  the  use  contemplated  when  the  street  was  laid  out  or  acquired 
by  the  public     (p.  536.) 
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STBSETS^Elevatad  Ballroads  Theraln— New  Servitiide.— An 

elevated  steam  railroad,  eonstrueted  on  permanent  pillars  or  arches 
in  a  pablie  street  by  consent  of  the  municipality,  so  as  to  shut  out 
the  light  and  air  of  abutting  owners  and  interfere  with  the  free 
use  of  the  street,  and  their  access  to  and  from  their  premises,  is  a 
new  and  additional  servitude,  and  one  not  in  contemplation  when  the 
etreet  was  acquired  or  laid  out,  and  one  which  entitles  them  to  just 
compensation  for  any  depreciation  in  the  value  of  their  property 
caused  by  the  construction  and  maintenance  of  such  railroad,  (p. 
540.)  ^^ 

8TBEETS— Kew  Servitnda  Therein— ZJmitatlon  of  AetioiL-^ 
An  action  by  abutting  property  owners  on  a  public  street  to  recover 
for  damages  to  their  property  caused  by  the  construction  of  an  ele- 
vated railroad  therein  is  barred  by  limitation  in  five  years  after  such 
eonatruction  has  become  permanent  and  eomplete.     (p.  641.) 

Sale  &  Sale  and  D.  Goldsmith,  {for  the  appellants. 

J.  H.  Oyerall,  for  the  respondent 

^«*  GANTT,  J.  This  is  an  action  hy  plaintiffs,  who  are 
abutting  owners  of  real  estate  on  Front  street,  in  the  city  of 
St.  Louis,  for  damages  to  their  said  realty,  occasioned  by  and 
resulting  from  the  construction  and  operation  of  an  eleyated 
steam  commercial  railroad  along  and  over  said  Front  street  in 
front  of  plaintiffs^  lots.  In  the  circuit  court  a  demurrer  to  the 
petition  was  sustained  on  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  The  propriety  of  that 
action  by  the  circuit  court  presents  the  sole  and  only  question 
for  our  determination  at  this  time. 

Omitting  caption,  the  plaintiffs  allege  that  the  defendant  is 
a  railroad  corporation,  engaged  as  a  common  carrier,  operating 
a  ateam  railroad  with  locomotives  and  cars  at  and  in  the  city 
of  St.  Louis.  That  plaintiffs  are  now,  and  for  many  years 
have  been,  the  owners  in  fee  simple  of  a  lot  in  city  block  5, 
fronting  seventy-six  feet  on  the  west  line  of  Wharf  or  Front 
street,  in  the  city  of  St  Louis,  with  a  depth  of  seventy-five  feet^ 
on  which  lot  there  were  at  all  the  times  mentioned  in  the  peti- 
tion, and  are  now,  erected  three  substantial  four-story  brick 
buildings^  known  as  numbers  203^  204  and  205  South  Levee  or 
Front  street  That  plaintiffs  acquired  the  said  lot  and  premises 
prior  to  the  year  1890,  and  have  owned  and  occupied  the  same 
by  themselves  and  their  tenants  continuously  since  April,  1890. 
That  said  Front  street,  known  as  the  Levee  or  Wharf,  is  and 
was  for  many  years  prior  to  the  construction  of  defendant's 
said  railway,  as  hereafter  set  out,  a  public  street  and-  highway 
of  the  city  of  St  Louis,  and  held  by  said  city  in  trust  for  the 
maintenance  thereof  as  public  streets  are  generally  used  and 
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inaintained ;  that  plaintiffs  were  and  are  seised  of  an  easement 
in  said  street  and  are  entitled  to  have  the  same  kept  and  used 
as  a  public  highway,  and  to  be  protected  from  unusual  and  ex- 
traordinary interferences  with  the  light,  air  and  access  to  and 
use  of  their  premises  not  occasioned  by  ordinary  street  uses; 
that  as  an  incident  and  ^*^  appurtenant  to  plaintiffs'  owner- 
ship of  said  premises,  plaintiffs,  at  least  until  condemnation, 
compensation,  or  purchase,  haye  and  had  in  said  Front  street 
the  right  and  easement  to  its  free  and  unimpaired  use,  for  the 
uses  and  ordinary  purposes  of  a  public  street  or  highway,  and 
to  exemption  from  noise,  smoke,  soot,  dust,  cinders,  obstruo- 
tions  and  unusual  impairment  of  the  easements  of  light,  air 
and  access  and  ingress  and  egress  to  and  from  said  premises, 
etc.     That  defendant's  structure  and  the  operation  of  its  en- 
gines and  cars  on  said  street  in  front  of  plaintiffs'  premises  are 
of  a  permanent  and  continuous    nature.     The  petition  avers 
that  the  railroad  of  the  defendant  was  an  elevated  road,  the 
superstructure  of  which  rested  upon  iron  columns  which  were 
erected  perpendicularly  to  a  height  of  from  fifteen  to  twenty- 
five  feet  above  the  surface  of  the  street  or  sidewalk ;  that  these 
columns  supported  cross-girders  or  frame  work,  upon  which  were 
laid  four  single  railroad  tracks,  or  two  double  railroad  track? 
and  that  the  railroad  of  the  defendant  has  ever  since  the  erec- 
tion of  the  structure  been,  and  still  is,  operated  upon  these 
tracks;  and  that  the  superstructure  extends  out  on  either  side, 
so  that  the  western  line  thereof  approaches  the  eastern  or  build- 
ing line  of  plaintiffs'  premises  within  twelve  feet,  more  or  less ; 
that  these  structures  are  of  a  permanent  nature,  and  are  built 
and  intended  by  the  defendant  to  be  used  permanently  for  the 
transportation  of  freight  and  passengers;  '^that  large  numbers 
of  freight  and  passenger  trains  daily  pass  in  front  of  plaintiffs' 
premises,  and  produce  a  flickering  and  darkening  of  the  light, 
and  deprive  and  have  hitherto  deprived  plaintiffs  of  the  bene- 
cial  use  of  such  light  as  comes  to  said  premises,  and  interferes 
with  the  air,  ventilation  and  access  to  said  premises,  and  the 
privacy  thereof;  that  said  structure,  as  it  now  exists,  and  as 
above  described,  has  been  erected  and  maintained  without  legal 
right,  and  is  a  special  injury  to  plaintiffs  and  their  premises; 
that  the  operation  of  said  railroad  is  not  an  ordinary  street  use 
of  said  '^^  street  authorized  by  law;  that  on  the  road  thus  con- 
structed the  defendant  every  day  ran,  and  still  does  run,  many 
trains  of  cars;  that  said  railroad  and  structure    greatly    ob- 
structed, and  still  do  greatly  obstruct,  said  premises  and  the 
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passageway  to  and  from  said  building;  that  they  excluded,  and 
still  do  exclnde,  light  and  air  from  the  same;  that  the  trains 
made  and  still  do  make,  loud  and  disagreeable  noises,  caused> 
and  still  do  cause,  vibrations  of  the  buildings  erected  on  said 
premises,  whereby  the  security  of  such  buildings  is  greatly  im- 
paired and  their  strength  lessened  and  injured,  and  still  do  in- 
jure, said  buildings,  and  said  trains  and  said  structures  injure 
and  impair  plaintiffs'  easements  of  light,  air  and  access;  that 
the  value  of  the  use  and  occupation  of  said  premises  has 
thereby  been  greatly  damaged.*' 

The  petition  further  avers  that  the  aforesaid  structure  and 
the  railroad  of  the  defendant  impose  a  new  and  additional  bur- 
den on  the  property  of  the  plaintiffs,  and  one  which  was  not 
within  the  power  of  the  city  of  St  Louis  to  authorize  without 
compensating  plaintiffs  for  their  property  thus  taken  and  dam- 
aged ;  that  no  compensation  has  ever  been  made  for  the  afore- 
said taking  and  damage  of  plaintiffs'  property;  that  the  rental 
value  of  said  property  has  been  greatly  damaged,  to  wit,  to  the 
extent  of  two  thousand  five  hundred  dollars  per  annum,  by  the 
construction  and  operation  of  defendant's  railroad  in  said 
street;  and  that  the  property  itself  has  been  permanently  dam- 
aged in  the  sum  of  twenty-five  thousand  dollars.  That  the  city 
of  St.  Louis  did  heretofore,  to  wit,  on  July  9,  1887,  adopt  an 
ordinance  which  undertook  to  authorize  the  construction  of  de- 
fendant's railroad,  and  the  use  of  the  streets  therefor,  which 
said  ordinance  is  set  forth  in  full  in  the  petition,  and  which, 
among  other  things,  required  the  construction  of  said  railroad 
to  be  commenced  within  one  year  after  the  approval  of  the  or- 
dinance and  to  be  completed  within  five  years  from  February 
3j  1887,  and  which  said  ordinance  was  subsequently  amended 
by  another  ordinance,  approved  '^^  December  21,  1889;  that 
the  defendant,  with  the  view  of  availing  itself  of  the  provision 
of  said  ordinance  and  claiming  to  act  under  the  same,  has  con- 
structed its  road  as  aforesaid,  and  that  the  said  ordinance  is  in 
conflict  with  article  2,  section  21,  of  the  constitution  of  this 
state,  and  also  in  conflict  with  article  2,  section  30,  of  the  con- 
stitution of  this  state,  and  also  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States;  '*that 
plaintiffs'  property  has  been  taken  and  damaged  for  the  uses 
of  defendant's  railroad,  as  herein  set  out,  without  just  compen- 
sation ;  that  plaintiffs  have  been  deprived  of  their  property  by 
the  defendant  without  due  process  of  law";  and  that  the  con- 
struction of  the  railroad  of  the  defendant  was  completed  in 
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May,  1890,  and  the  railroad  hac^  been  operated  ever  since  that 
time;  and  that  the  operation  of  the  road  will  continue,  tinless 
restrained  by  order  of  this  court 

The  petition  then  prays  that  the  damages  of  the  plaintifb 
may  be  ascertained  and  determined,  and  that  they  may  have 
judgment  therefor,  to  wit,  for  the  sum  of  twenty-five  thousand 
dollars;  also,  that  the  defendant  may  be  enjoined  from  further 
obstructing  and  encumbering  the  aforesaid  street,  and  also  from 
maintaining,  continuing  or  operating  its  railroad  and  structure 
in  front  of  the  premises  of  the  plaintiffs,  and  further  be  re- 
quired to  remove  said  structure  in  front  of  plaintiff's  property, 
unless,  within  such  time  as  should  be  fixed  by  the  court,  the 
defendant  pays  to  plaintiffs  a  sum  of  money  sufficient  to  com- 
pensate the  plaintiffs  for  their  property  taken  and  for  the  per- 
manent injury  and  damage  done  thereto  by  reason  of  the  afore- 
said acts  of  the  defendant 

1.  It  is  stated  by  counsel  that  the  action  of  the  trial  court 
in  sustaining  the  demurrer  to  the  petition  of  the  plaintiffs  was 
predicated  exclusively  on  the  theory  that  the  cause  of  action  of 
the  plaintiffs  was  barred  by  the  statute  of  limitaticms,  in  that 
it  appeared  from  the  face  of  the  petition  that  the  action  was 
not  instituted  within  five  years  after  the  completion  of  the  de- 
fendants railway,  ^^  but  this  is  not  disclosed  in  the  record, 
and  we  cannot  take  notice  of  the  reasons  which  moved  the  cir- 
cuit court  to  sustain  the  demurrer. 

As  said  by  Judge  Andrews  for  the  court  of  appeals  of  New 
York,  in  Kane  v.  New  York  etc  B.  B.  Co.,  125  N.  Y.  175,  26  N. 
B.  278,  11  L.  B.  A.  640 :  "Few  questions  have  come  before  the 
courts  in  this  generation  of  greater  practical  importance  or  in- 
volving larger  pecuniary  interests  than  those  growing  out  of 
the  construction  of  railways  in  city  streets.  Whether  such 
streets  may,  under  legislative  and  municipal  authority,  be  oc- 
cupied by  railroad  tracks,  to  the  inconvenience  of  abutting 
owners,  without  making  compensation,  and  what  limitation,  if 
any,  there  is  to  the  legislative  power  over  streets  which  cannot 
be  transgressed  without  violatijig  the  legal  and  constitutional 
rights  of  lot  owners  are  questions  which  have  excited  the  grav- 
est debate  and  have  been  the  subject  of  the  most  careful  judicial 
consideration.'^ 

Borer  on  Bailroads,  volume  1,  page  515,  says  that  "as  to  the 
right  of  a  railroad  to  run  along  a  public  street  without  addi- 
tional compensation,  American  authorities  differ  so  widely  that 
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it  is  impossible  to  lay  down  any  positive  rule  of  law  upon  tlie 
subject." 

A  T^TunS  of  the  decisions  of  this  court  on  this  snbject  will 
greatly  aid  us  in  arriving  at  a  proper  conclusion. 

The  easement  of  the  plaintiffs  in  Front  street  is  too  firmly 
established  to  admit  of  doubt 

In  the  case  of  Gaus  &  Sons  Mfg.  Go.  v.  St  Louis  etc.  B.  B. 
Co.,  113  Mo.  315,  35  Am.  St  Bep.  706,  20  S.  W.  658,  18  L.  B. 
A.  339,  McFarlane,  J.,  says:  ^'It  must  be  conceded  by  the  de- 
fendant, because  it  is  too  well  settled  to  admit  of  question, 
that  every  owner  of  a  lot  abutting  on  a  public  street,  besides 
the  ownership  of  the  property  itself,  has  rights  appurtenant 
thereto,  which  form  a  part  of  the  estate.  Those  rights  are  said 
to  be  'as  much  property  as  the  lot  itself.'  Of  these  may  be 
named  an  easement  for  the  free  admission  of  light  and  "^^  pure 
air;  and  the  right  of  ingress  and  egteas  to  and  from  his  prop- 
erty. *Every  lot  owner  has  a  "peculiar  interest  in  the  adja- 
cent streel^  which  neither  the  local  nor  the  general  public  can 
pretend  to  claim ;  a  private  rig^t  in  the  nature  of  an  incorporeal 
hereditament,  legally  attached  to  his  contiguous  ground;  an 
incidental  title  to  certain  facilities  and  franchises,^^  which  is 
in  the  nature  of  property,  and  which  can  no  more  be  appro- 
priated against  his  will  than  any  tangible  proprety  of  which 
he  may  be  the  owner.'  Depriving  the  owners  of  tiiese  incor- 
poreal hereditaments,  or  interfering  with  their  full  enjoyment, 
by  appropriating  the  street  to  a  new  and  different  public  use 
from  that  originally  contemplated,  would  undoubtedly  be  a 
damage  within  the  foregoing  constitutional  provision.  .... 
We  think  a  public  use  which  would  interfere  with  these  incor- 
poreal rights,  whereby  the  property  was  depreciated  in  value 
would  be  a  damage  to  the  property  within  the  meaning  of  the 
constitution,  and  would  entitle  the  owner  to  compensation.'' 
To  the  same  effect:  Knapp,  Stout  &  Co.  v.  Transfer  By.  Co., 
126  Mo.  35,  28  S.  W.  627;  Sherlock  v.  Kansas  City  etc  By. 
Co.,  142  Mo.  182,  64  Am.  St  Bep.  551,  43  S.  W.  629;  Egerer 
V.  New  York  Cent  B.  B.  Co.,  130  N.  Y.  108,  29  N.  B.  95,  14 
L.  B.  A.  381;  Sperb  v.  Metropolitan  etc.  By.  Co.,  137  N.  Y. 
155,  32  N.  E.  1050,  20  L.  B.  A.  752. 

In  some  of  the  states  the  right  of  the  abutting  owner  to  com- 
pensation by  reason  of  the  construction  of  a  steam  railroad  in 
fnmt  of  his  premises  has  been  made  to  depend  upon  whether 
the  fee  in  the  street  was  located  in  the  municipality,  or  the 
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aDutting  owners^  but  in  tnis  state  tne  ngnt  oi  tne  owner  ox  a 
lot  in  a  city  or  town  to  the  use  of  the  street  and  to  damages 
for  its  obstruction  does  not  depend  on  his  ownership  of  any  of 
the  soil  under  the  street.  His  right  flows  from  the  fact  that 
his  lot  abuts  on  a  public  highway :  Lackland  ▼.  North  Miasouri 
R.  R.  Co.,  31  Mo.  187. 

At  an  early  day  in  the  judicial  history  of  this  state  it  was 
ruled  that  the  laying  of  tracks  and  the  operation  of  a  steajK 
railroad  on  the  grade  of  a  public  street  or  ^^'^  highway  did  not 
constitute  a  new  or  additional  servitude,  and  did  not  warrant 
compensation  for  damages  resulting  to  the  owners  of  abutting 
property.  While  this  is  true,  as  was  said  by  this  court  ut 
Knapp,  Stout  &  Co.  v.  Transfer  Ry.  Co.,  126  Mo.  36,  28  S.  W. 
627,  it  was  a  modified  rule,''  ''a  rule  that  has  been  hedged  about 
with  many  qualifications.'* 

Thus  in  the  very  first  case  (Lackland  ▼.  North  Missouri  B. 
R.  Co.,  31  Mo.  188)  it  was  said:  '^e  have  not  observed  any 
case,  even  where  this  power  is  conceded,  which  allows  the  erec- 
tion of  depots,  or  car  buildings,  or  any  other  structures,  which 
materially  obstruct  the  use  of  the  street  or  highway  as  a  publie 
easement.*' 

In  that  case  it  appeared  that  the  company  built  a  sidetrack 
along  the  main  track  in  the  street  fronting  the  plaintiflFs  lot 
and  a  switch  track  connecting  the  two  others;  that  these  tracks 
rested  on  embankments  which  of  themselves  entirely  obstructed 
all  passage  of  vehicles  over  any  part  of  the  street.  In  addition 
to  the  three  tracks,  two  switch  frames  and  a  cattle-way  had 
also  been  erected.  The  sidetrack  was  used  for  a  standing  place 
of  freight  and  passenger  cars.  In  short,  the  street  was  used 
a?  a  depot  yard.  Judge  Napton,  in  the  course  of  the  opinion, 
referred  to  the  decision  of  tiie  supreme  court  of  Pennsylvania 
in  Commonwealth  v.  Erie  etc  R.  R.  Co.,  27  Pa.  Si  361,  67  Am. 
Dec.  471  (a  court  which  has  maintained  at  all  times  the  absolute 
control  of  the  state  over  all  its  highways),  .wherein  it  was  ruled 
that  a  grant  of  right  of  way  over  and  along  streets,  highways, 
etc.,  but  with  the  restriction  "not  to  obstruct  or  impede  their 
free  use,**  did  not  authorize  the  company  to  place  any  material 
obstructions  in  the  streets  or  highways,  and  any  change  of 
grade,  unless  the  road  or  street  was  adapted  to  the  new  grade 
at  the  expense  of  the  companv,  was  unauthorized,  and  this 
court  in  said  Lackland  case  affirmed  a  judgment  for  damages 
growing  out  of  the  said  acts  of  the  railway  company. 
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In  Porter  v.  North  Missouri  R.  E.  Co.,  33  Mo.  128;  the  opin- 
ion proceeded  ''^^  on  the  ground  that  the  plaintiff's  access  to 
his  property  was  not  affected  by  the  construction  of  the  road 
at  grade. 

In  Tate  v.  M.  K.  ft  T.  S.  H.  Co.,  64  Mo.  149,  the  Porter 
case  came  under  review,  and  it  was  held  that  the  principles  an- 
nounced therein  only  applied  to  a  railroad  constructed  on  the 
grade  of  the  street  where  the  only  obstruction  is  the  passage  of 
trains,  and  not  where  embankments  have  been  made  above  the 
grade,  or  where  the  street  is  used  for  sidetracks  or  other  struc- 
tures for  the  convenience  of  the  railroad,  and  accordingly  in 
the  Tate  case  damages  were  allowed  the  abutting  owner  where 
the  railroad  company  built  an  embankment  in  the  street  in 
front  of  the  plaintiffs  lot.  To  the  same  effect  is  Swenson  v. 
City  of  Lexington,  69  Mo.  166;  Cross  v.  St.  Louis  etc.  Ey.  Co., 
77  Mo.  322;  Smith  v.  Kansas  City  etc.  Ey.  Co.,  98  Mo.  24,  11 
S.  W.  259;  Dubach  v.  Hannibal  etc.  B.  E.  Co.,  89  Mo.  488,  1 
S.  W.  86. 

In  Schopp  V.  City  of  St  Louis,  117  Mo.  131,  22  S.  W.  898, 
20  L.  E.  A.  783,  this  court  held  that  an  abutting  owner  on  a 
street  has  equal  right  with  the  public  to  use  the  street,  and  in 
addition  thereto,  he  has  certain  rights  which  are  special  to  him- 
self, e.  g.y  that  of  ingress  and  egress,  and  that  the  city  has  no 
power  to  lease  spaces  on  a  street  in  front  of  a  business  house 
for  produce  dealers.  Judge  Black  for  the  court,  speaking  of 
the  building  of  market-houses  in  the  streets  of  a  city,  quotes 
Judge  Dillon  to  the  effect  that  "they  are  nuisances  when  built 
upon  the  streets,  although  sufficient  space  be  left  for  the  pas- 
sage of  vehicles  and  persons'*  (Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  383),  and  says:  '^The  public  highways  be- 
long, from  side  to  side  and  end  to  end,  to  the  public";  and 
"The  public  are  entitled,  not  only  to  a  free  passage  along  the 
highway,  but  to  a  free  passage  along  any  portion  of  it,  not  in 
the  actual  use  of  some  other  traveler,  ....  and  the  abutting 
property  owner  has  the  right  to  the  free  and  unobstructed  passage 
to  and  from  his  property.'* 

In  Lockwood  v.  Wabash  Ey.  Co.,  122  Mo.  86,  43  Am.  St 
Sep.  647,  26  S.  W.  698,  24  L.  E.  A.  616,  it  was  pointed 
'^  out  that  section  2643  of  the  Bevised  Statutes  of  1889,  now 
section  1036  of  the  Eevised  Statutes  of  1899,  provides  that 
when  a  railroad  builds  its  tracks  in  a  public  street  by  permission 
of  the  dty  authorities  it  must  restore  the  street  to  its  former 
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state,  or  to  such  a  state  as  not  necessarily  to  impair  its  useful- 
ness, and  that  the  mayor  and  assembly  of  the  city  are  restricted 
in  their  grant  by  the  constitution  and  laws  of  the  state. 

In  that  case,  while  the  court  felt  constrained  by  the  un- 
broken line  of  decisions  to  the  effect  that  a  city  in  this  state 
may  permit  and  authorize  by  ordinance  the  laying  of  a  railroad 
track  at  grade  along  its  streets,  it  held  that  tfcds  was  not  an  un- 
qualified power,  and  consequently  ruled  that  while  the  railroad 
was  laid  at  grade,  yet  owing  to  the  narrowness  of  the  street  and 
the  width  of  the  tracks,  the  use  of  the  street  by  tiie  railroad 
company  amounted  to  a  monopoly  and  exclusive  use  of  the 
street  by  the  company  to  the  denial  of  the  rights  of  the  abutting 
owners,  and  was  in  effect  a  taking  and  damaging  fheir  prop- 
erty without  compensation,  and  accordingly  afiSrmed  the  de- 
cree of  the  circuit  court  perpetually  restraining  the  company 
from  operating  its  cars  and  locomotives  on  said  street. 

In  Knapp,  Stout  &  Co.  v.  Transfer  By.  Co.,  126  Mo.  37,  28 
S.  W.  627,  the  Lockwood  case  was  approved,  and  this  court, 
after  reviewing  all  the  above  cases  perpetually  enjoined  the  de- 
fendant railroad  company  from  operating  a  switch  track  in 
Hall  street  in  St  Louis  in  front  of  plaintiff's  property  and  on 
vhat  would  have  been  the  west  sidewalk  had  one  been  con- 
structed. Judge  Black,  speaking  for  this  court,  said:  "Taking 
these  cases  ^all  in  all,  it  is  very  clear  a  municipal  corporation 
has  no  power  to  grant  to  a  railroad  company  such  use  of  a  street 
as  will  destroy  its  usefulness  as  a  public  thoroughfare,  or  de- 
stroy or  unreasonably  interfere  with  the  right  of  an  abutting 
property  holder  to  access  to  and  from  his  property.'* 

''^^  The  petition  in  the  present  case  presents  sharply  for  the 
first  time  in  this  court  the  rights  of  an  abutting  owner  to  com- 
pensation for  the  new  and  additional  servitude  to.  which  a 
street  in  front  of  his  property  has  been  subjected  by  the  con- 
struction and  operation  of  an  elevated  railroad  thereon  on  a 
permanent  structure,  such  as  is  described  in  plaintiff's  petition. 

Starting  with  the  unquestioned  easement  which  the  plain- 
tiffs have  to  light  and  air  and  access  to  and  from  their  build- 
ings and  the  adjudications  of  this  court  already  reviewed  can  it 
be  said  that  the  proposition  is  stare  decisis  and  that  plaintiffs 
are  precluded  from  recovering  compensation  because  the  de- 
fendants railroad  is  not  a  new  or  additional  servitude?  Our 
opinion  is  that  there  is  nothing  in  our  decisions  up  to  this  time 
that  precludes  a  recovery  and  the  point  is  before  us  for  adju- 
dication in  the  light  of  reason  and  the  analogies  of  the  law. 
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The  question  is  not  a  new  qne  in  our  sister  states.  Thus  is 
New  York  the  question  arose  in  Story  y.  New  York  etc.  Ry. 
Co.,  90  N.  Y.  122,  43  Am.  Hep.  146.  The  case  is  notable,  not 
only  on  account  of  the  question  involved  and  the  thoroughness 
witii  which  it  was  considered  but  the  ability  of  the  counsel  who 
argued  it.  In  that  case  the  trial  court  found  that  *^the  struc- 
ture of  elevated  railroad  in  that  case  would  to  some  extent  ob- 
scure the  light  of  the  abutting  premises ;  that  the  passing  trains 
would  do  this  also  and  would  impair  the  usefulness  of  the  plain- 
tiff's premises;  that  the  line  of  columns  abridges  the  sidewalks 
and  interferes  with  the  street  as  a  thoroughfare  where  such 
columns  are  located;  that  the  fronts  of  the  buildings  will  be 
exposed  to  observation  from  passengers  in  passing  trains  and 
their  privacy  invaded  and  these  things  will  be  of  a  continuing 
character.'*  We  quote  this  finding  because  it  is  practically  the 
very  things  of  which  plaintiffs  in  this  case  complain.  Dan- 
forih,  J.,  who  delivered  the  majority  opinion^  assumed  as  the 
basis  of  his  opinion  that  the  fee  to  the  street  was  in  the  city, 
and  ^**  thus,  in  this  respect,  the  opinion  is  in  harmony  with 
our  own  on  this  subject,  viz.,  that  irrespective  of  the  title  in 
the  street,  the  abutter  had  the  easement  of  air  and  light  and 
access  to  and  from  the  street  until  by  legal  process  and  upon 
just  compensation,  it  was  taken  from  him.  While  conceding 
that  a  railroad  on  grade  was  not  a  new  servitude,  the  court  said  : 
"Can  the  street  be  lawfully  appropriated  to  such  a  structure 
(as  this)  without  making  compensation  to  the  plaintiff  for  his 
easement  therein?  This  is  a  question  of  power.  If  the  leg- 
islature has  power  to  authorize  such  a  structure,  without  com- 
pensation, its  exercise  cannot  be  regulated  by  the  courts.  If 
one  road  may  be  authorized  to  be  constructed  upon  two  series  of 
iron  columns  placed  in  the  street,  another  may  be  authorized 
to  be  supported  upon  brick  columns,  or  upon  brick  arches  span- 
ning the  street.  If  a  superstructure  may  be  authorized  which 
spans  the  entire  carriage-way  at  fifteen  feet  above  the  bed  of 
the  street,  one  may  be  authorized  which  spans  the  entire  street, 
from  building  to  building,  thus  excluding  light  and  air  from 
the  street  and  from  the  property  abutting  thereon.  Thus  an 
open  street  would  be  converted  into  a  covered  way,  and  so  filled 
with  columns  or  other  permanent  structures  as  to  be  practically 
impassable  for  vehicles.'*  Tracey,  J.,  concurring,  further  said : 
**The  argument  has  been  pressed  upon  our  attention  with  great 
ability  that  as  railroads,  like  streets,  are  intended  to  facilitate 
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trade  and  commerce,  and  lands  .taken  for  either  are  taken  for 
public  use,  the  legislature  may,  in  its    discretion,  appropriate 
the  public  streets  of  our  cities  to  the  use  of  railroad  corpora- 
tions, and  this  without  reference  to  the  form  of  their  structure 
or  the  extent  of  the  injury  wrought  upon  property  abutting 
thereon.     This  is  a  startling  proposition,  and  one  well  calcu- 
lated to  fill  the  owners  of  such  property  with  alarm.     It  can- 
not be  that  the  vast  property  abutting  on  the  streets  of  our  great 
cities  is  held  by  so  feeble  a  tenure.     This  court  has  repeatedly 
held  that  such  a  rule  has  no  application  "^^^  where  the  abutting 
owner  owns  the  fee  of  the  bed  of  the  street;  and  we  are  of 
opinion  that  in  cases  where  the  public  has  taken  the  fee,  but 
in  trust  to  be  used  as  a  public  street,  no  structure  upon  the 
street  can  be  authorized  that  is  inconsistent  with  the  continued 
use  of  the  same  as  an  open  public  street     The  obligation  to 
preserve  it  as  an  open  street  rests  in  contract  written  in  the 
statute  under  which  the  lands  were  taken  and  which  may  not 
be  violated  by  the  exercise  of  any  legislative  discretion.     What- 
ever force  the  argument  may  have  as  applied  to  railroads  built 
upon  the  surface  of  the  street,  without  change  of  grade,  and 
where  the  road  is  so  constructed  that  the  public  is  not  excluded 
from  any  part  of  the  street,  it  has  no  force  when  applied  to  a 
structure  like  that  authorized  in  the  present  case.     The  answer 
to  the  argument  is  that  lands  taken  for  a  particular  public  use 
cannot  be  appropriated  to  a  different  use  without  further  com- 
pensation; that  the  authority  attempted  to  be  conferred  by  the 
legislature  upon  the  defendant  to  take  exclusive  possession  of 
portions  of  the  public  street,  and  to  erect  a  series  of  iron  col- 
umns on  either  side  thereof,  upon  which  a  superstructure  is  to 
be  erected  spanning  the  street  and  filling  the  roadway  at  fifteen 
feet  above  the  surface,  thus  excluding  light  and  air  from  the 
adjoining  premises,  is  an  attempt  to  appropriate  the  street  to 
a  use  essentially  inconsistent  with  that  of  a  public  street,  and 
in  respect  to  the  land  in  question  violates  the  cov^iant  of  the 
city  made  with  the  plaintiffs'  grantors,  and  in  respect  to  lands 
acquired  under  the  act  of  1813  violates  the  trust  for  which  such 
lands  are  held  for  public  use.''    Tlte  conclusion  was  that  an 
abutting  owner  had  an  easement  in  the  street  which  constitutes 
private  property  of  which  he  cannot  be  deprived  without  com- 
pensation ;  that  such  a  structure  as  that  described  in  plaintiffs* 
petition  is  inconsistent  with  the  use  of  Front  street  as  a  public 
street;  that  the  plaintiff  was  entitled  to  an  injunction  until 
compensation  had  been  paid  therefor. 
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^^  In  Lahr  v.  Metropolitan  etc.  Ry.  Co.,  104  N.  Y.  288, 
10  N.  E.  628,  the  court  of  appeals  expressed  the  opinion  that 
tlie  defense  had  been  conducted  with  a  view  to  have  the  Story 
case  overruled  or  limited.  The  court  reaffirmed  the  Story  case, 
and  deduced  therefrom  the  following  principles :  *^We  hold  that 
the  Story  case  has  definitely  determined: 

"1.  That  an  elevated  railroad  in  the  streets  of  a  city,  and 
operated  by  steam  power,  and  constructed  as  to  form,  equipment 
and  dimensions,  like  that  described  in  the  Story  case,  is  a  per- 
Ttrsion  of  the  use  of  the  street  from  the  purposes  originally 
designed  for  it,  and  is  a  use  which  neither  the  city  authorities 
nor  the  legislature  can  legalize  or  sanction^  without  providing 
eompensation  for  the  injury  inflicted  upon  the  property  of 
abutting  owners. 

*^2.  That  the  abutters  upon  a  public  street  .  •  •  •  acquire  an 
easement  in  the  bed  of  the  street  for  ingress  and  egress  to  and 
from  their  premises,  and  also  for  the  free  and  uninterrupted' 
pa$:sage  and  circulation  of  light  and  air  through  and  over  such 
ttr^t,  for  the  benefit  of  property  situated  thereon. 

''3.  That  the  ownership  of  such  easement  is  an  interest  in 
real  estate  constituting  property  within  the  meaning  of  that 
term,  as  used  in  the  constitution  of  the  state,  and  requires  com- 
pensation to  be  made  therefor,  before  it  can  lawfully  be  taken 
from  its  owner  for  a  public  use. 

"4.  That  the  erection  of  an  elevated  railroad,  the  use  of  which 
is  intended  to  be  permanent,  in  a  public  street,  and  upon  which 
ears  are  propelled  by  steam-engines  generating  gas,  steam  and 
nnoke,  and  distributing  in  the  air  cinders,  dust,  ashes  and  other 
noxious  and  deleterious  substances,  and  interrupting  the  free 
passage  of  light  and  air  from  adjoining  premises,  constitutes  a 
taking  of  the  easement,  and  its  appropriation  by  the  railroad 
corporation,  rendering  it  liable  to  the  abutters  for  the  damages 
occasioned  by  such  taking.** 

In  Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94  Mo.  674,  4  Am.  St 
Rep.  396,  7  S.  W.  679,  this  court  expressly  ^*  approved  the 
decision  in  Story  v.  New  York  etc.  Ry.  Co.,  90  N.  Y.  122,  43 
Am.  Rep.  146,  saying  that  ''a  railroad  company  which  had  the 
right  conferred  on  it  to  alter  the  grade  of  the  street  for  the  pur- 
pose of  constructing  its  road,  would  also  be  liable  to  an  abutting 
property  owner  for  damages  to  his  property  by  reason  of  such 
alteration.  In  such  case  the  privilege  granted  the  railroad 
•would  be  yoked  with  a  liability.'  That  the  owner  of  property 
abutting  in  a  street  has  such  an  easement  therein  as  would  sup- 
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port  an  action  for  damages  peculiar  to  him  is  sustained  by  the 
following  cages:  Lackland  t.  North  Missouri  Ey.  Co.,  31  Mo. 
180;  Story  v.  New  York  etc.  Ey.  Co.,  90  N.  Y.  122,  43  Am. 
Eep.  146.^' 

In  Doane  v.  Eailroad,  165  111.  610,  56  Am.  St.  Eep.  265,  46 
N.  E.  520,  36  L.  E.  A.  97,  while  denying  a  remedy  by  injunction 
on  the  ground  that  the  city  of  Chicago  was  the  owner  of  the 
fee  in  its  streets  and  was  empowered  to  permit  the  railroad  com- 
pany to  build  an  elevated  street  railway  therein,  the  decision 
throughout  recognizes  the  right  of  an  abutting  owner  to  damages 
at  law,  and  because  he  had  a  complete  legal  remedy  for  the  dam- 
ages resulting  to  him  as  an  abutting  owner,  relief  in  equity  waF 
denied. 

In  Eude  v.  City  of  St  Louis,  93  Mo.  413,  6  S.  W.  258,  this 
court,  after  reviewing  the  prior  cases  in  this  court  on  the  ques- 
tion, said:  "These  cases  recognize  the  right  of  a  railroad  com- 
pany to  lay  down  and  use  its  tracks  upon  a  street,  when  that 
right  is  conferred  upon  it  by  the  municipality,  the  municipality 
having  the  power  delegated  to  it  to  grant  that  right;  still  the 
track  must  be  laid  upon  the  grade  of  the  street  and  the  railroad 
so  used  as  not  to  unreasonably  deprive  the  owner  of  the  prop- 
erty of  the  use  of  the  street" 

From  these  cases  we  deduce  the  following  propositions: 

1.  The  owner  of  property  abutting  on  a  public  street  or  high- 
way in  this  state  has  an  easement  in  such  street  of  air,  light 
and  access  to  and  from  his  property  by  said  street,  whether  the 
fee  to  the  same  is  in  the  municipality  or  the  abutting  owners, 
and  this  easement  is  property  '^^^  of  which  he  cannot  be  de- 
prived without  just  compensation. 

2.  That  the  construction  and  maintenance  of  a  steam  or 
street  railroad  on  the  grade  of  such  street  in  pursuance  of 
municipal  authority,  the  mimicipal  corporation  having  power 
to  grant  it,  is  not  a  new  or  additional  servitude  on  the  land  upon 
which  the  street  is  constructed,  but  falls  within  the  use  contem- 
plated when  the  street  was  laid  out  or  acquired  by  the  public: 
Porter  v.  North  Missouri  Ey.  Co.,  33  Mo.  137. 

3.  That  the  power  of  a  city  or  other  municipal  corporation 
in  Missouri  to  authorize  the  construction  of  railroads  in  the 
public  streets  is  ^^a  modified  right,  a  right  hedged  about  with 
many  qualifications";  that  it  does  not  include  the  right  to 
grant  a  railroad  the  exclusive  use  of  the  surface  of  a  street 
even  when  laid  at  grade :  Lockwood  v.  Wabash  Ey.  Co.,  122  Mo. 
86,  43  Am.  St  Eep.  547,  26  S.  W.  698,  24  L.  B.  A.  516; 
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Sherlock  v.  Kansas  City  etc.  By.  Co.,  142  Mo.  172,  64  Am.  St 
Rep.  561,  43  S.  W.  629;  Knapp,  Stout  &  Co.  v.  Transfer  Ry. 
Co.,  126  Mo.  26,  28  S.  W.  627;  Lumber  Co.  y.  St.  Louis  etc.  Ry. 
Co.,  129  Mo.  466,  31  S.  W.  796;  Corby  v.  Chicago  etc.  Ry.  Co., 
160  Mo.  467,  62  S.  W.  281.  Neither  can  the  municipal  author- 
ity grant  the  power  to  a  railroad  company*of  such  use  of  a  street 
as  will  destroy  or  unreasonably  interfere  with  the  right  of  an 
abutting  property  holder  of  access  to  or  egress  from  his  prop- 
erty or  deprive  him  of  his  easement  of  light  and  air  from  the 
rtreet  The  street  on  which  a  railroad  is  constructed  on  the 
grade  cannot  be  used  for  sidetracks,  the  storing  of  cars,  for 
water-tanks  or  like  structures :  Lackland  v.  North  Missouri  Ry. 
Co.,  31  Mo.  188;  Tate  v.  M.  K.  &  T.  R  R.  Co.,  64  Mo.  149; 
Spencer  v.  Metropolitan  Ry.  Co.,  120  Mo.  164,  23  S.  W.  126,  22 
L.  R.  A.  668. 

4.  That  the  right  to  construct  a  railroad  in  a  public  street 
at  grade  by  authority  of  municipal  grant  has  been  too  long 
acquiesced  in  and  too  many  rights  have  been  vested  on  the 
faith  of  the  decisions  affirming  such  right  to  question  such  a 
right  to  acquire  on  the  faith  of  such  adjudication. 

5.  That  whether  an  elevated  railroad,  constructed  on  per- 
manent pillars  or  arches  in  the  street  so  ^**  to  shut  out  the 
light  and  air  of  abutting  owners  and  interfere  with  the  free 
use  of  the  street  and  their  access  to  and  from  their  premises, 
is  a  new  and  additional  servitude,  and  not  in  contemplation 
when  the  street  was  acquired  or  laid  out,  is  an  open  question  in 
this  state  and  one  which  we  are  at  liberty  to  decide  on  reason  and 
the  analogies  of  the  law. 

On  the  part  of  the  plaintiffs  we  are  not  asked  to  reverse  the 
unbroken  line  of  decisions  in  this  state  which  hold  that  a  steam 
or  street  railroad  constructed  and  maintained  on  the  grade  of 
a  street  by  authority  of  municipal  authority  duly  delegated  is 
not  a  new  and  additional  servitude;  neither  is  it  insisted  that 
the  municipal  authority  may  not  grant  an  elevated  railroad  the 
right  to  occupy  a  street  subject  to  its  liability  to  pay  abutting 
owners  damages  for  injuries  to  their  easement  as  abutters  on 
such  street. 

But  they  do  contend  that  this  court  has  not  gone  to  the  extent 
of  holding  that  an  elevated  railroad,  built  on  permanent  struc- 
tures in  a  public  street  which  interfere  with,  and  deprive  the 
owners  of,  tiieir  easement  and  free  access  to  and  from  buildings 
and  deprive  them  of  light  and  air,  is  not  an  additional  servitude 
and  one  not  contemplated  when  the  street  was  established  and 
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laid  out  They  insist  that  the  logic  and  reasoning  of  onr  de- 
cisions on  the  contrary  lead  to  the  conclusion  that  such  stmctares 
as  those  described  in  their  petition  are  inconsistent  with  the 
original  dedication  of  the  street  and  are  such  an  injury  to  the 
abutting  property  owners  as  entitles  them  to  damages  tiierefor. 

.On  the  other  hand;  defendants  assert  that  the  construction  of 
an  elevated  street  or  steam  railroad  on  a  street  differs  from  one 
constructed  on  the  grade  of  the  street  in  degree  only,  and  not 
in  principle;  that  the  principle  upon  which  our  decisions  hold 
that  a  railroad  built  on  the  grade  is  not  a  new  servitude,  ia  not 
that  they  do  not  in  fact  inconvenience  and  damage  the  abutting 
owners,  and  depreciate  their  property,  but  is  that  ^^^  the  city 
lias  the  right  to  apply  the  street  to  any  public  service  which  will 
not  destroy  it  as  a  highway  or  as  a  means  of  egress  or  ingress 
to  and  from  the  abutting  property,  and  ihat  all  other  resulting 
damages  are  only  such  as  were  contemplated  in  the  original 
dedication  of  the  highway,  whether  by  donation,  purchase,  or 
condemnation — ^that  a  long  freight  train  passing  on  grade  might 
make  as  much  noise,  emit  as  much  smoke,  and  raise  as  much 
dust,  as  a  train  on  an  elevated  road;  and  Ihat  an  elevated  road 
does  not  destroy  the  street  as  much  as  a  surface  road« 

That  the  expression  that  '^a  city  may  authorize  a  steam  rail- 
road to  be  built  on  the  grade  of  a  street^'  is  not  a  careless  one, 
we  think  every  decision  of  this  court  in  which  it  is  used  will 
demonstrate.  It  is  used  advisedly,  and  in  contradistinction  to 
41  road  built  on  an  embankment  or  in  an  ezcavatioa  As  said  by 
Judge  Black,  the  right  to  build  a  steam  railroad  in  a  street  is 
*1iedged  about  with  many  qualifications,"  and  one  is,  *'that  if 
tuilt  otherwise  than  on  the  grade,  it  is  an  unwarranted  inter- 
ference with  a  highway  dedicated  to  the  use  of  the  traveling 
public,  and  with  the  rights  of  property  owners  abutting  thereon. 

In  the  Story  case  (90  N.  Y.  122,  43  Am.  Hep.  146),  the 
distinction  was  made  between  a  surface  railroad  and  an  elevated 
road  on  a  public  street  In  the  former,  no  part  of  the  stiee^ 
was  rendered  impossible  of  passage  with  any  vehicle  or  by  any 
wayfarer  or  traveler;  there  was  nothing  exclusive  in  its  use  of 
the  street.  The  rails  being  on  grade,  did  not  obstruct  the  pas- 
sage of  any  other  vehicles  along  or  across  the  tracks,  and  the 
delay  by  the  passage  of  trains  was  no  greater  than  that  oc- 
casioned by  vehicles  and  carriages  of  private  citizens  to  which, 
of  course,  every  person  using  the  streets  must  submit,  whereas 
an  elevated  railroad  built  and  constructed  on  a  superstmctare 
supported  by  heavy  and  permanent  pillars  of  iron,  stone  or 
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brick,  constitutes  a  permanent  perversion  of  the  use  of  the 
street,  in  that  the  space  it  occupies  with  the  pillars  ''^  is  per- 
manently diverted  from  use  by  the  public,  to  which  it  was 
originally  dedicated,  to  the  exclusive  use  of  the  railroad,  and 
deprives  the  public  of  that  free  and  unobstructed  use  of  the 
street  "from  end  to  end'*  and  from  "side  to  side*'  to  which  it  is 
entitled,  and  seriously  impairs  the  easement  of  free  and  unin- 
terrupted passage  and  circulation  of  light  and  air  to  which  the 
abutting  owners  are  entitled. 

The  doctrine  thus  announced  has  been  adhered  to  in  all  the 
subsequent  cases  in  New  York:  Lohr  Case,  104  N.  Y.  288,  10 
N.  B.  528;  Kane  Case,  125  N.  T.  164,  26  N.  E.  278,  11  L.  R. 
A.  640. 
In  Fobes'  Case,  121  N.  Y.  606,  23  N.  E.  919,  8  L.  B.  A.  453, 
Judge  Peckham  reviewed  the  Story  case,  and  pointed  out  that 
prior  to  the  Story  case  that  court  had  held,  as  we  have  held  in 
Missouri^  that  a  surface  railroad  was  not  a  new  servitude,  and 
that  as  to  surface  railroads  the  Story  case  did  not  overrule  or 
change  the  law  in  regard  to  railroads  laid  on  the  grade,  but  '^em- 
bodied  the  application  of  what  was  regarded  as  well  established 
principles  of  law  to  a  new  combination  of  facts,  such  facts 
amounting,  as  was  determined,  to  an  absolute  and  permanent 
obstruction  in  a  portion  of  the  public  street^  and  in  a  total 
and  exclusive  use  of  such  portion  by  the  defendant,  and  such 
permanent  obstruction  and  total  and  exclusive  use,  it  was  fur- 
ther held,  amounted  to  a  taking  of  some  portion  of  plaintiff's 
easement  in  the  street  for  the  purpose  of  furnishing  light,  air 
and  access  to  his  adjoining  lot  The  structure,  by  the  mere  fact 
of  its  existence  in  the  street^  permanently  and  at  every  moment 
of  the  day  took  away  from  plaintiff  some  portion  of  the  light 
and  air  which  otherwise  would  have  reached  him  and,  in  a  de- 
gree very  appreciable,  interfered  with  and  took  from  him  his 
facility  of  access  to  his  lot,  such  interference  not  being  inter- 
mittent- and  caused  by  the  temporary  use  of  the  street  by  the 
passage  of  the  vehicles  of  the  defendant  while  it  was  operating 
its  road  through  the  street^  but  caused  by  the  iron  posts  and  by 
the  superstructure  imposed  thereon,  and  existing  for  every  mo- 
ment of  the  ^^^  day  or  night  Such  a  permanent,  total,  ex- 
clusive and  absolute  appropriation  of  a  portion  of  a  street  as 
this  structure  amounted  to  was  held  illegal  and  wholly  beyond 
any  legitimate  or  -lawful  use  of  a  public  streef  He  says  fur- 
ther on :  '^n  the  Story  case  it  was  argued  that  no  real  distinc- 
tion in  principle  existed  between  a  steam  surface  and  an  elevated 
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railroad  resting  on  such  a  structure  as  was  preyed  in  that  case. 
This  court,  however,  made  the  distinction/'  and  held  "that  it 
was  so  real  and  tangible  in  fact  as  to  call  for  a  different  judg- 
ment than  would  have  been  proper  in  the  case  of  the  ordinaiy 
steam  surface  railroad.''  What  was  then  said  was  reasserted 
in  Sperb  v.  Metropolitan  etc.  Ey.  Co.,  137  N.  Y.  155,  62  N.  E. 
1050,  20  L.  E.  A.  762,  and  in  which  it  was  added:  "The 
doctrine  of  the  elevated  railway  cases  has  been  of  steady  and 
consistent  growth,  since  its  rise  in  the  decision  of  the  Story 
case."  The  last-mentioned  case  was  decided  by  a  divided  court, 
but  all  of  that  court  has  subsequently  concurred  in  that  doctrine. 

When  it  is  considered  that  the  court  of  appeals  of  New  York 
held,  and  still  holds,  just  as  this  court  has  always  held,  that  a 
surface  railroad  is  not  a  new  servitude  on  the  street,  but  dis- 
tinguishes an  elevated  from  a  surface  railroad,  its  opinions  are 
entitled  to  great  consideration  on  a  question  which  originated 
in  that  state,  because  the  city  of  New  York  was  the  first  to 
authorize  an  elevated  road  on  its  public  streets.  Upon  funda- 
mental principles,  the  right  of  easement  by  the  abutting  prop- 
erty owners,  tlie  nature  and  purpose  of  a  public  street,  the  per- 
manent and  obvious  nature  of  the  injury  to  the  abutting  prop- 
erty by  the  construction  of  such  a  structure  as  plaintiffs  describe 
in  their  petition,  renders  it  a  new  and  additional  servitude.  We 
think  the  distinction  between  the  fitful,  intermittent  use  of  a 
street  by  a  surface  railroad  and  the  permanent  exclusive  use  of 
the  same  by  an  elevated  railroad,  shutting  out  the  air  and  light 
and  interfering  with  that  free  access  which  every  abutting  owner 
has  to  and  from  the  street,  is  too  '^^^  plain  to  be  obscured  or 
disregarded,  and  that  it  is  pro  tanto  a  taking  of  plaintiffs'  ease- 
ment within  the  meaning  of  our  constitution  and  laws,  and 
entitles  them  to  compensation  therefor. 

It  is  true  that  some  very  able  courts  and  law-writers,  notably 
the  supreme  court  of  Minnesota,  in  Lamm  v.  Chicago  etc.  By. 
Co.,  45  Minn.  78,  47  N.  W.  455,  10  L.  E.  A.  268,  and  Wood  on 
Eailroads,  volume  1,  page  778,  find  diflSculty  in  reconciling  tiie 
doctrine  of  the  Story  case  with  the  former  decisions  of  the  New 
York  court  as  to  surface  railroads,  but  it  seems  to  us  that  the 
essential  difference  is  that  urged  by  Judge  Danforth,  to  wit» 
''the  change  of  grade  by  permanent  structures  which  result  in 
the  injury  to,  or  destruction  of  the  abutting  owner's  easement" 
Were  it  a  new  question,  we  would  be  greatly  inclined  to  say  that 
a  steam  railroad  emitting  steam,  smoke,  and  cinders  in  front 
of  an  abutter's  property  was  a  servitude  never  contemplated  in 
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the  establishment  of  the  street^  but  the  rule  to  the  contrary,  as 
already  said,  has  been  too  long  maintained,  and  too  many  rights 
have  been  vested  on  the  faith  of  it,  for  the  courts  now  to  dis- 
turb it,  but  there  is  no  sound  argument  or  reason,  in  our  opin- 
ion, for  extending  it  one  whit  further  than  we  have  heretofore 
gone. 

Our  conclusion  is  that  the  plaintifis  state  a  good  cause  of 
action  and  one  entitling  them  to  damages,  irrespective  of  sec- 
tions 6116  and  6117  of  the  Revised  Statutes  of  1899,  which  in 
our  opinion  did  not  change  the  law  as  to  railroads  constructed 
on  the  grade  or  surface  of  the  street,  as  was  ruled  in  Ruckert  v. 
Grand  Ave.  Ry.  Co.,  163  Mo.  260,  63  S.  W.  814,  and  Negel  v. 
Lindell  Ry.  Co.,  167  Mo.  89,  66  S.  W.  1090. 

2.  But  conceding  that  plaintiffs  had  a  cause  of  action,  the 
question  arises  on  the  face  of  the  petition  whether  that  action 
is  not  barred  by  our  statute  of  limitations. 

^*  The  defendant's  structure  is  of  a  permanent  character, 
and  the  injury  to  plaintiffs*  property  was  susceptible  of  ascer* 
tainment  when  the  said  superstructure  and  railroad  was  com- 
pleted in  1890  as  alleged  in  the  petition. 

In  Howard  Co.  v.  Chicago  etc.  R.  R.  Co.,  130  Mo.  662,  32 
S.  W.  651,  this  court  said:  **While  there  is  some  conflict  be- 
tween the  American  cases  on  this  subject,  the  rule  sustained  by 
the  great  weight  of  authority  seems  to  be  that  when  by  wrcmg- 
ful  acts  a  permanent  nuisance  is  created  and  the  injury  there- 
from is  direct,  immediate  and  complete,  so  that  the  damages 
can  be  immediately  measured  in  a  single  action,  the  statute 
will  begin  to  run  from  the  erection  of  the  nuisance.'  On  the 
other  hand,  when  the  injury,  as  in  this  case,  is  not  complete, 
60  that  the  damages  can  be  measured  at  the  time  of  the  creation 
of  the  nuisance  in  one  action,  but  depends  upon  its  continuance 
and  the  certain  operation  of  the  seasons  or  of  the  forces  set  in 
motion  by  it,  the  statute  will  not  begin  to  run  until  actual 
damage  has  resulted  therefrom*':  Citing  cases,  among  others^ 
James  v.  Kansas  City,  83  Mo.  567. 

In  James  v.  Kansas  City,  83  Mo.  567,  it  was  said:  "Where 
the  damage  is  complete  by  the  original  act  of  trespass,  the  stat- 
ute begins  to  run  from  that  time.**  In  this  case  the  structure 
wae  permanent  and  complete  in  1890.  The  theory  of  the  plain- 
tiffs is  that  they  were  entitled  to  damages  for  the  construction 
of  such  permanent  structure,  and  that  theory  is  correct,  and 
hence  they  were  required  to  bring  their  action  within  five  yean 
after  its  completion* 
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Their  damages  could  have  been  estimated  in  (me  action,  at 
that  time,  and  the  five  years'  limitation  must  and  does  con- 
trol: Bev.  Stats.  1899,  sec.  4273,  4th  clause;  Smith  v.  Sedalia, 
162  Mo.  283,  53  S.  W.  907,  48  L.  R.  A.  711. 

It  followed  that  the  plaintiffs  were  barred  when  they  com- 
menced their  action,  and  on  this  groimd  alone  the  judgment 
of  the  circuit  court  must  be,  and  is,  '^^^  affirmed. 

Bobinson,  G.  J.,  Burgess  and  Fox,  JJ.,  concur  in  toto. 

Marshall,  J.,  concurs  in  separate  msemorandunu 

Yalliant,  J.,  dissents  as  to  first  paragraph  of  the  opinion, 
but  concurs  in  second  paragraph. 

MABSHALL,  J.  I  concur  in  the  result,  and  am  of  opinion 
that  all  steam  railroads  on  a  public  street  are  an  additional  ser- 
vitude, and  when  constructed  on  the  grade,  necessarily  destroy 
the  street  for  ordinary  street  purposes,  but  the  elevated  roads 
are  not  as  injurious  to  abutting  property  as  grade  raads,  as  is 
shown  by  the  grade  road  on  Poplar  street  and  the  elevated  road 
on  Front  street,  in  St  Louis.  I  am  further  of  opinion  that 
if  the  matter  as  to  surface  steam  roads  was  not  settied  by  the 
doctrine  of  stare  decisis,  they  ought  not  to  be  allowed  on  the 
streets  of  a  city. 

DISSENTING  OPINION. 

VALLIANT,  J.  This  court  has  in  numerous  decisions,  be- 
ginning in  1862  with  Porter  v.  North  Missouri  By.  Co.,  33  Mo. 
128,  and  ending  in  1902  with  Nagel  v.  londell  By.  Co.,  167  Mo. 
89,  66  S.  W.  1090,  said  that  it  was  lawful  for  a  city  to  au- 
thorize the  construction  and  operation  of  a  railroad  in  a  street, 
and  that  such  a  use  of  the  street  was  not  a  new  servitude. 
Under  these  decisions,  street  railroads  and  steam  railroads  have 
been  constructed  and  operate  in  the  streets  of  all  the  cities  in 
this  state,  and  in  many  instances  the  value  of  property  abutting 
the  streets  so  used  has  been  destroyed  or  greatly  impaired;  yet 
the  court  has  said  that  the  owner  of  the  property  has  no  remedy. 

An  elevated  railroad  in  a  street  may,  in  point  of  fact,  ac- 
cording to  the  particular  circumstances,  be  more  or  less  de- 
structive of  the  value  of  the  property  than  a  surface  road,  but 
in  point  of  law  there  is  no  difference  between  the  right  to  sub- 
ject the  street  to  the  servitude  of  a  railroad  on  the  surface  and 
to  that  of  a  railroad  on  an  elevated  structure.    If  the  one  is 
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not  a  new  servitude^  '^^^  the  other  is  not;  the  principle  is  the 
same  in  both  cases.  If  the  court  is  now  of  the  opinion  that  its 
former  decisions  were  wrongs  it  would  be  better  now^  at  this 
late  date^  to  say  so.  But  as  long  as  we  uphold  our  former  de- 
cisions, we  cannot,  in  my  opinion,  with  consistency,  say  that 
an  elevated  railroad  is  a  new  servitude. 

For  this  reason  I  am  unable  to  concur  in  the  first  paragraph 
of  the  opinion  in  this  case. 


AbuHing  Lot  Owners  o»  a  City  Street  have  a  right  to  easements  odt 
aeeess,  light,  and  air  which  cannot  be  taken  for  private  nse  on  anj 
terms  or  under  any  conditions:  Townsend  ▼.  Espstein,  93  Md.  537, 
49  Atl.  629,  52  L.  B.  A.  409,  86  Am.  St.  Bep.  441,  and  see  the  cases 
cited  in  the  cross-reference  note  thereto;  First  Nat.  Bank  v.  Tjsoo, 
133  Ala.  459,  91  Am.  St.  Bep.  46,  82  South.  144;  O'Brien  v.  Central 
Iron  etc.  Co.,  158  Ind.  218,  92  Am.  St.  Bep.  305,  63  N.  E.  302,  57  L. 
B.  A.  508;  monographie  note  to  Wright  ▼•  Austin,  ante,  pp.  102-118w 
As  to  the  application  of  this  doctrine  to  the  case  of  elevated  rail- 
ways^ see  the  note  to  Field  t.  Barling,  41  Am.  St.  Bep.  825. 


Digitized  by  VjOOQ IC 


CASES 

IN   THB 

SUPKEME    COUET 

Of 

MONTANA. 


KIPP  V.  BURTON. 
[2&  Mont.  901,  74  Pac.  85.] 

EXECfCmOKS,  VOIDABLE — Amendment  of  .—Under  a  statute 
providing  among  other  things  that  a  writ  of  execution  mnst^  be  is- 
sued in  the  name  of  the  state,  sealed  with  the  seal  of  the  eourt,  and 
subscribed  hj  the  clerk  thereof,  the  failure  of  the  latter  to  afilz  the 
seal  of  the  court  is  a  mere  clerical  error,  which  renders  the  execu- 
tion voidable  only  and  leaves  it  subject  to  amendment,     (p.  550.) 

EXECfUTIOlTS,  VOIDABLE— Onrative  Statute. — A  sale  made 
under  an  execution  defective  and  voidable  by  reason  of  its  failure 
to  contain  the  seal  of  the  court,  made  prior  to  the  enactment  of  a 
statute  providing  that  all  judicial  sales  of  real  property  previously 
made  on  proceedings  to  satisfy  valid  judgments,  shall  be  sufficient 
to  sustain  a  sheriff's  deed  based  on  such  sale,  is  validated  by  such 
statute,  without  amendment  of  such  execution  by  the  court,     (p.  550.) 

McHatton  &  Cotter,  for  the  appellants. 

C.  M.  Parr,  for  the  respondent. 

^«  POOEMAN,  C.  In  this  action  plaintiff  obtained  judg- 
ment agaipst  defendant  Burton  for  the  sum  of  three  hundred 
and  sixty-four  dollars  and  fifteen  cents,  and  costs,  on  April  9, 
1896.  Thereafter,  on  April  16,  1896,  a  writ  of  execution  was 
issued  on  said  judgment,  which  writ  was  correct  in  all  respects 
BO  far  as  the  questions  here  presented  are  concerned,  except  that 
the  seal  of  the  court  was  not  placed  thereon.  On  May  11,  1896, 
the  sheriff  returned  the  writ  with  the  indorsement  that  ho 
had  made  the  amount  thereof  by  selling  certain  real  estate  of 
the  defendant  On  December  22,  1900,  the  plaintiff  served  no- 
tice on  defendant  that  he  would,  on  December  26,  1900,  move 

(644) 
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the  court  to  amend  the  writ  of  ezecutioa  by  ordering  the  seal 
to  be  placed  thereon.  At  the  hearing  of  this  motion  on  said 
tventy-sizth  day  of  December^  1900^  the  defendant  appeared 
fipeddly  by  her  attorney  ^'for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court  to  make  the  order  asked  for,  and  upcm 
the  further  ground  that  no  notice  of  the  said  application  had 
ever  been  served  upon  defendant  or  her  attorneys.^'  These  ob- 
jections were  by  the  court  overruled,  ''and  thereupon  the  court 
immediately  made  an  order,  and  had  the  same  entered  of  record 
in  the  minutes,  .  •  •  .  authorizing  and  directing  the  clerk 
•  ...  to  attach  to  the  said  pretended  execution  •  •  .  •  the  seal 
of  said  court^'  To  this  action  of  the  court  the  defendant 
^  excepted.  From  this  order  so  made  this  appeal  is  prose- 
cuted. 

1.  The  respondent  asks  to  h&ve  this  appeal  dismissed  for  the 
reason  that  the  record  contains  no  copy  of  the  order  appealed 
from.  The  record  presented  to  this  court  shows  that  there  i' 
no  merit  in  the  motion.    It  should,  therefore,  be  overruled. 

2.  The  appellant  contends  that  the  court  erred  (1)  in  per- 
mitting said  execution  to  be  amended  by  attaching  the  seal 
thereto;  (2)  in  ordering  or  directing  that  the  seal  be  attached 
to  the  pretended  execution  nunc  pro  tunc,  and  (3)  in  holding 
that  it  had  jurisdiction  to  make  the  said  order. 

The  first  question  to  be  considered — ^and  which  we  deem  the 
vital  question  in  this  case — ^is  whether  the  writ  of  execution  so 
issued  without  the  seal  was  void,  or  merely  voidable.  If  it  were 
void,  it  could  not  be  amended,  for  that  which  is  void  is  not  the 
subject  of  amendment  If,  however,  the  writ  was  merely  void- 
able, it  coxdd  be  amended,  provided  that  the  amendment  was 
made  within  the  proper  time  and  in  the  proper  manner. 

On  this  question  the  authorities  are  in  irreconcilable  conflict. 
One  line  of  decisions  holds  tiiat  the  common-law  rule  that  an 
unsealed  writ  is  void  shotdd  prevail  The  other  line  of  de- 
cisions maintains  that  the  omission  of  the  seal  is  a  misprision, 
and  may  be  remedied  by  amendment.  The  code  provisions  rela- 
tive to  the  form  and  contents  of  a  writ  of  execution,  so  far  as 
material  here,  are  found  in  section  1211  of  the  Code  of  Civil 
Procedure,  and  are  as  follows :  "Tlie  writ  of  execution  must  be 
issued  in  the  name  of  the  state  of  Montana,  sealed  with  the 
seal  of  the  court,  and  subscribed  by  the  clerk,  and  must  be 
directed  to  the  sheriff,  and  must  intelligibly  refer  to  the  judg- 
ment, stating  the  court,  the  county  where  the  judgment-roll  is 
filed,  and  if  it  be  for  money,  the  amount   thereof,  and   the 

Am.  St,  R«p.  Vol.  101-35 
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amount  actually  due  thereon^  and  shall  require  the  sheriff  sub- 
stantially as  follows/^  etc.  Appellant  refers  to  the  discussioa 
in  Choate  v.  Spencer,  13  Mont  127,  40  Am.  St.  Eep.  425,  32 
Pac.  651,  20  L.  B.  A.  424,  as  sustaining  the  contention  that 
the  writ  in  this  case  is  Toid.  The  question  before  the  court  in 
that  case  was  whether  a  summons  *^  not  containing  the  seal 
of  the  court  was  Yoid.  The  court,  in  the  discussion  of  the  prin- 
ciple involved,  stated  that  the  statute,  in  requiring  a  summons 
to  be  issued  under  seal,  did  not  change  the  common  law,  and 
then  called  attention  to  Insurance  Co.  v.  Hallock,  6  Wall.  556, 
18  L.  ed.  948.  This  latter  case  went  up  from  the  state  of 
Indiana  in  1867.  The  point  decided  was  that  an  unsealed  order 
of  sale  was  void  by  reason  of  the  common  law;  but  in  Hunter 
V.  Bumsville  Turnpike  Co.,  56  Ind.  213,  decided  in  1877,  it 
was  held  that  an  unsealed  order  of  sale  was  amendable  by  reason 
of  the  provisions  of  the  statute  of  8  Henry  VI,  chapter  12, 
which  was  at  that  time  in  force  in  that  state;  and  in  Warmoth 
v.  Dryden,  125  Ind.  355,  25  N.  E.  433,  the  same  court  says: 
*'While  there  is  much  conflict  in  the  authorities  upon  this  sub- 
ject, the  better  opinion  is  that  the  failure  to  attach  the  seal  of 
the  court  to  an  execution  does  not  render  it  void.'^  It  is  ap- 
parent that  it  was  not  the  intention  of  the  court  in  Choate  v. 
Spencer,  13  Mont.  127,  40  Am.  St.  Rep.  425,  32  Pac.  651,  20 
L.  K.  A.  424,  to  establish  the  general  doctrine  that  all  writs 
must  be  issued  xmder  seal,  but  that  reference  was  made  to  In- 
surance Co.  V.  Hallock,  6  Wall.  556,  18  L.  ed.  948,  as  sustain- 
ing the  position  that  the  summons  must  be  so  issued ;  for,  if  « 
court  holds  that  a  subsequent  writ  must  be  sealed,  it  is  apparent 
that  the  same  court  would  hold  that  the  summons — the  original 
writ,  the  jurisdictional  writ — ^must  likewise  be  sealed.  Tliig 
construction  of  the  decision  in  Choate  v.  Spencer,  13  Mont.  127, 
40  Am.  St.  Eep.  425,  32  Pac.  651,  20  L.  K.  A.  424,  and  the 
fact  that  the  court  had  in  mind  that  a  distinction  exists  be- 
tween a  summons  and  subsequent  writs,  are  gathered  from  the 
closing  paragraph  of  the  decision,  which  is  as  follows :  '*We  liold 
in  the  case  at  bar  that  the  summons — ^the  jurisdictional  writ — 
under  the  law  and  decisions  in  force  and  controlling  in  thi« 
jurisdiction  at  the  time  of  its  issuance  was  void,  because  not 
issued  under  the  seal  of  the  court.  If  this  case  involved  a  de- 
fective process,  issued  subsequent  to  summons,  and  the  acquirin^^ 
of  jurisdiction  by  the  court  thereunder,  then  the  contention  of 
respondents  that  such  defect  or  irregularity  could  be  amended 
or  disregarded  might  be  urged  with  great  force." 
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Tinder  the  Wisconsin  statutes,  courts  are  required  to  disregard 
^^^  any  error  or  defect  in  any  proceeding  not  affecting  a  sub-' 
Btantial  right:  Wis.  Eev.  Stats.  1898,  sec.  2829.  Power  is 
given  at  any  stage  of  the  action^  before  or  after  judgment,  in 
furtherance  of  justice,  to  amend  any  process  by  correcting  a  mis- 
take in  any  respect:  Wis.  Eev.  Stats.  1898,  sec.  2830.  Under 
this  statute  the  court,  in  Corwith  v.  State  Bank  of  Illinois,  18 
Wis.  560,  86  Am,  Dec.  793,  says:  ''The  neglect  of  the  clerk 
to  afSz  the  seal  of  the  court  to  the  writs  did  not  render  them 
void.  It  was  a  defect  which  could  be  cured  by  amendment 
•  .  •  .  The  seals  were  affixed  to  the  executions  by  an  order  of 
the  court  l)efore  this  motion  was  made  to  set  aside  the  sales/' 
These  statutes  of  Wisconsin  under  which  this  decision  was  ren- 
dered are  substantially  the  same  as  sections  774  and  778  of  our 
Code  of  Civil  Procedure. 

In  Wolf  V.  Cook,  40  Fed.  432 — a  case  originating  in  Wiscon- 
sin, and  carried  to  the  federal  court,  involving  the  question 
as  to  whether  the  omission  of  a  seal  from  a  writ  of  attachment 
rendered  the  writ  void  or  voidable — the  court  says,  in  discussing 
the  question  with  reference' to  the  Wisconsin  decision  above  re- 
ferred to,  and  the  case  of  Insurance  Co.  v.  Hallock,  6  Wall.  556, 
18  L.  ed.  948 :  'It  is,  however,  insisted  that,  tlie  writ  being  ab- 
solutely void  under  the  rule  of  tHfe  federal  court  in  Insurance 
Co.  T.  Hallock,  6  Wall.  656,  18  L.  ed.  948,  there  was  nothing  to 

amend Here  is  a  writ  that,  abiding  in  the  state  court, 

was  not  void;  merely  defective  and  amendable By  the 

simple  process  of  removal  of  the  cause  to  the  federal  court  be- 
cause of  the  diverse  citizenship  of  the  parties,  that  which  was 

valid  and  effective  becomes  void The  executive  officer  of 

the  state  court,  who,  prior  to  the  removal  of  the  cause,  was  jus- 
tified in  the  execution  of  the  writ,  by  the  mere  act  of  removal 
becomes  a  trespasser  ab  initio.  It  would  require  a  precise  decla- 
ration of  superior  and  constraining  authority  to  require  me  to 
hold  to  such  absurdity.  1  do  not  so  read  the  decision  in  Insur- 
ance Co.  V.  Hallock,  6  Wall.  656,  18  L.  ed.  948.  There  no  ques- 
tion of  inherent  power  to  amend  or  of  curative  statutes  was 
invoked.  Indeed,  the  statute  authorizing  amendment  of  process 
by  the  federal  courts  (U.  S.  Rev.  Stats.  948,  XJ.  S.  Comp.  ^^ 
Stats.  1901,  p.  695)  was  enacted  subsequently  to  that  decision. 
*®*  The  court,  in  its  opinion,  refers  to  the  case  of  Overton  v. 
Cheek,  22  How.  46,  16  L.  ed.  285,  holding  that  a  writ  of  error 
was  void  for  want  of  a  seal.  Yet  since  the  statute  (Act  June  1, 
1872,  c.  255,  sec.  3,  17  Stats.  197)  it  has  been  ruled  by  that 
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court  that  a  writ  of  error  may  be  amended  where  the  seal  to 
the  writ  is  wanting:  Sejnmes  ▼.  United  States,  91  TJ.  S.  21,  24, 
23  L.  ed.  293.    The  ruling  of  Pomeroy  t.  Bank,  1  WaU.  692, 

17  L.  ed.  '638,  cited  in  Insurance  Co.  v.  Hallock,  6  Wall.  666, 

18  L.  ed.  948,  that  a  bill  of  exceptions  must  be  under  the  seal 
of  the  judge,  would  seem  oTerruled  by  Oeneres  t.  Campbell,  11 
Wall.  193,  20  L.  ed.  110,  but  upon  other  grounds  than  here 
considered.  In  Tilton  v.  Cofield,  93  TJ.  S.  167,  23  L.  ed.  868, 
the  court  cites  approvingly  the  case  of  Talcott  v.  Rosenberg,  S 
Abb.  Pr.,  N.  S.,  287,  holding  that  a  writ  may  be  amended  by 

adding  the  seal In  such  case  the  federal  courts  follow 

the  construction  of  the  state  statute,  declared  by  its  court  of  last 
resort:  Bacon  v.  Insurance  Co.,  131  U.  S.  258,  9  Sup.  Ct  Bep. 
787,  33  L.  ed.  128;  Duncan  v.  Gegan,  101  TJ.  S.  810,  26  L.  ed. 
876.^'  These  federal  decisions  and  the  Indiana  decision  in 
Hunter  t.  Bumsrille  Turnpike  Co.,  66  Ind.  213,  all  rendered 
subsequent  to  the  decision  in  the  Hallock  case,  would  seem  to 
render  that  case  inapplicable  to  a  state  having  a  statute  per- 
mitting amendments  to  judicial  processes. 

In  Gordon  v.  Bodwell,  59  Kan.  61,  68  Am.  St.  Bep.  341,  61 
Pac.  906,  the  court  holds  that  an  order  of  sale  issued  without 
the  seal  of  the  court  is  void.  This  holding,  however,  is  by  rea- 
son of  the  constitutional  provision  which  requires  all  writs  to 
be  issued  imder  the  seal  of  the  court  However,  in  Taylor  v. 
Buck,  61  Kan.  694,  78  Am.  St.  Bep.  346,  60  Pac.  736,  the  court 
holds  that  an  execution  properly  authenticated  with  the  seal  of 
•  the  court,  but  lacking  the  signature  of  the  clerk,  is  voidable, 
and  may  be  amended,  and  places  the  decision  upon  the  ground 
that,  while  a  seal  is  a  constitutional  requirement  which  the  legis- 
lature cannot  alter,  the  signature  of  the  clerk  is  a  statutory  re- 
quirement, which  may  be  waived  by  curative  statutes. 

*^  3.  It  is  contended  that  the  reasoning  in  Choate  v,  Spencer, 
13  Mont.  127,  40  Am.  St.  Bep.  425,  32  Pac.  661,  20  L.  B.  A. 
424,  is  applicable  to  the  case  at  bar.  We  cannot  agree  with  this 
contention.  There  is  a  distinction  between  a  summons  and  a 
writ  of  execution,  and  by  reason  of  that  distinction  the  cases  of 
Choate  v.  Spencer,  13  Mont  127,  40  Am.  St  Bep.  425,  32  Pac. 
'651,  20  L.  B.  A.  424,  and  of  Sharman  v.  Huot,  20  Mont  655, 
-63  Am.  St  Bep.  645,  52  Pac  558,  are  not  in  point  in  this  case. 
A  summons  is  issued  at  the  instance  of  the  plaintiff,  without 
Any  previous  action  on  the  part  of  the  court  It  is  not  neces- 
sary that  it  be  served  by  an  oflBoer  of  the  court:  Code  Civ.  Proc., 
«ee.  686.    The  court  has  no  jurisdiction  of  the  defendant  mitii 
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the  summonB  is  serred^  and  under  the  decisions  in  Choate  ▼• 
Spencer,  13  Mont.  127,  40  Am.  St.  Kep.  426,  32  Pac.  651,  20 
L.  R  A.  424,  and  Sharman  v.  Huot,  20  Mont.  566,  63  Am.  St. 
Bep.  645,  52  Pac.  668,  the  defendant  cannot  be  put  to  the  costs 
and  trouble  of  appearing  in  court  until  served  with  a  summons 
which  complies  with  these  specific  provisions  of  law.  An  exe- 
cution follows  a  judgment.  The  defendant  has  been  in  court. 
The  subject  matter  has  been  litigated.  The  court  had  jurisdic- 
tion. It  has  been  judicially  determined  that  the  defendant  i& 
justly  indebted  to  plaintiff  in  a  specific  sum.  It  is  the  duty 
of  the  defendant  to  pay  this  sum.  He  did  not  pay  it,  and  by 
authority  of  the  court  a  writ  of  execution  is  issued  by  one 
official  of  the  court  (the  clerk),  directed  to  another  official  of 
ihe  same  court  (the  sheriff),  commanding  him  to  subject  the 
property  of  the  defendant  to  the  payment  of  the  judgment  which 
by  other  provisions  of  law  is  a  lien  on  his  real  estate,  and  which 
it  is  his  duty  to  pay.  The  writ  of  execution  is  no  more  juris- 
dictional than  are  other  orders  made  and  writs  issued  in  the 
case  subsequent  to  the  summons.  The  court  obtained  jurisdic- 
tion of  the  subject  matter  of  the  action  by  the  filing  of  a  proper 
complaint,  and  of  the  defendant  by  the  service  of  a  valid  sum- 
mons. Nothing  remained  over  which  to  acquire  jurisdiction. 
The  execution  was  not  jurisdictional.  It  was  only  a  procedure 
in  the  case,  its  sole  function  being  to  carry  into  effect  the  judg- 
raent  of  the  court.  The  omission  of  the  seal  therefrom  did  not 
of  itself  mislead  or  injure  defendant.  The  law  does  not  require 
a  copy  of  the  writ  to  be  served  upon  him.  The  error  in  not 
affixing  the  seal  was  an  error  on  the  part  of  an  officer  of  the 
court  acting  in  a  ministerial  capacity. 

104  iphe  statute  is  as  imperative  with  reference  to  the  re- 
quirement that  the  amount  due  shall  be  stated  in  the  execution 
as  it  is  with  reference  to  the  provisions  relating  to  the  seal,  yet 
this  court,  under  a  similar  statute,  held  in  Koush  v.  Fort,  2 
Mont  482,  that  an  execution  directing  levy  for  more  than  the 
judgment  called  for  was  amendable  (Codified  Stats.  1871-72, 
sec.  251,  p.  80),  and  this  appears  to  be  the  universal  doctrine: 
Hunt  V.  Loucks,  38  Cal.  372,  99  Am.  Dec.  404;  Van  Cleave  v. 
Bucher,  79  Cal.  600,  21  Pac.  954.  Executions  failing  to  com- 
ply with  other  positive  requirements  of  the  statute  have  been 
held  amendable:  Hibberd  v.  Smith,  50  Cal.  611;  Pecotte  v. 
Oliver,  2  Idaho,  251,  10  Pac.  302;  State  v.  Cassidy,  4  S.  Dak. 
62,  54  N.  W.  928.  The  provisions  of  the  statutes  of  amend- 
ments (Code  Civ.  Proc.,  sees.  774,  778)  are  of  as  commanding 
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authority  as  section  1211  of  the  same  code,  and  are  as  imperative 
in  their  directions;  and  all  these  sections  should  be  taken  into 
consideration  in  determining  a  question  of  this  kind.  These 
considerations  lead  to  the  conclusion  that  the  writ  of  execution 
issued  in  this  case  was  not  void,  but  voidable;  and  in  support 
of  this  position  we  cite  the  following  cases,  not  heretofore  re- 
ferred to  in  this  discussion:  Hall  v.  Lackmond,  50  Ark.  113,  7 
Am.  Si  Bep.  84,  6  S.  W.  610;  People  v.  Dunning,  1  Wend.  17; 
Wright  V.  Nostrand,  94  N.  Y.  31;.Dever  v.  Akin,  40  Ga.  423; 
Lowe  v.  Morris,  13  Ga.  147 ;  Mitchell  v.  Duncan,  7  Fla.*  13 ; 
Taylor  ▼.  Courtnay,  15  Neb.  190,  16  N.  W.  842;  Sawyer  t. 
Baker,  3  Me.  29;  Porter  v.  Haskell,  11  Me.  177;  Freeman  on 
Executions,  3d  ed.,  70  et  seq.;  Bailey  t.  Smith,  12  Me.  196; 
Arnold  V.  Nye,  23  Mich.  286;  Witherel  ▼.  Eandall,  30  Me.  168. 

4.  The  act  of  March  1899  (Laws  1899,  p.  145),  contains 
the  following  provision :  "Sec  2.  All  judicial  sales  of  real  prop- 
erty heretofore  made  in  this  state  on  proceedings  to  satisfy  valid 
judgments  or  decrees  of  any  court,  and  the  moneys  bidden 
thereon  paid  to  the  officer  making  such  sale,  shall  be  valid  and 
sufficient  in  law  to  sustain  a  sheriff's  deed  based  on  such  *^^ 
sale,  and  when  no  such  deed  has  been  executed,  shall  entitle 
such  purchaser  to  such  deed ;  and  such  deed  when  executed,  shall 
be  sufficient  to  convey  all  the  title  of  the  judgment  debtor  in 
the  premises  so  sold  to  the  purchaser  at  said  sale,  and  all  de- 
fects and  irregularities  in  the  issuance  of  execution,  or  the  man- 
ner of  making  or  conducting  the  sale,  shall  be  disregarded." 
The  effect  of  tiiis  law  is  to  cure  the  Hefect  in  this  execution,  and 
render  the  sale  had  thereon  valid.  It  is  immaterial  what  action 
was  taken  by  the  court  with  reference  to  amending  this  writ  at 
any  time  subsequent  to  the  enactment  of  the  law  above  quoted. 
The  writ  was  made  valid  by  that  law  without  amendment,  and 
the  other  assignments  of  error  are  immaterial. 

We  recommend  that  the  order  in  the  case  be  affirmed. 

Per  CTJEIAM.     For  the  reasons  stated  in  the  foregoing  opin- 
ion,  the  order  appealed  from  is  affirmed. 


AMENDINQ  WBITS  OF  EXECUnON. 

I.  Power  of  is  Iii1>eraUy  Exercised,  561. 

n.  Practice  to  be  Pursued  in  Procuring  Amendments,  6G3L 

m.  Power  Extends  to  All  Matters  of  Form,  553. 

IV.  Amending  Direction  to  the  Officer,  554. 

V.  Amending  Omission  in  Words  of  Command,  555. 

VL  Amending  to  Conform  Execution  to  Judgment,  66& 


Nov.  ia03.]  Kipp  V.  Burton.  551 

Vn.  Amending  Error  In  Designating  the  Betnm  Day,  556. 

Vm.  Amending  the  Olanse  of  Attestation,  556. 

ZZ.  Amending  by  Affixing  Seal,  558. 

Z.  Time  Within  Which  Amendment  may  be  Made,  658. 

ZI.  The  Effect  of  Amending,  659. 

Zn.  Effect  of  not  Amending,  561. 

ZTTT.  Persons  Against  Whom  Amendments  may  be  Made,  561. 

I.  Power  of  is  Liberally  Exercised. — ^At  the  present  day,  the 
power  to  amend  executions  so  as  to  correct  clerical  misprisions  is  uni- 
Tersally  conceded,  and  frequently  invoked.  "Indeed,  it  is  very  diffi- 
cult to  prescribe  limits  to  this  salutary  power  possessed  by  the 
courts,  of  permitting  amendments  in  their  process,  whether  mesne 
or  final.  It  is  a  power  exercised  for  the  promotion  of  justice,  with 
no  parsimonious  hand;  yet,  where  its  allowance  would  be  destructiye 
of  the  rights  of  innocent  third  persons,  the  court  will  scan  well  the 
grounds  on  which  its  action  is  sought":  Cawthorn  y.  Knight,  11  Ala. 
582;  McCoUum  V.  Hubbert,  13  Ala.  284,  48  Am.  Dec.  56;  Deloach  y. 
State  Bank,  27  Ala.  444;  Meyer  y.  Ring,  1  H.  Black.  541;  Simon  y. 
Gumey,  5  Taunt.  605;  Atkinson  v.  Newton,  2  Bos.  &  P.  336.  '*When 
we  advert  to  the  doctrine  of  amendments,  and  the  cases  which  have 
been  decided  on  that  subject,  it  will  be  perceived  that  the  object  of 
the  whole  system  is  to  provide  a  remedy  for  casual  omissions,  or 
negligence  of  different  officers  of  the  court;  in  a  word,  to  enable  the 
party  to  do  that  which  the  law  and  the  facts  in  the  case  would  have 
fiuthorized  or  did  require  the  officers  to  have  done.  The  decisions  on 
this  subject  are  so  numerous,  and  amendments  so  common,  and  I 
may  almost  say  unlimited,  that  the  difficulty  is  in  selecting  such 
eases  as  seem  most  directly  to  apply  to  the  subject  before  us'': 
Treasurers  y.  Bordeaux,  3  McCord,  144.  It  has  been  said  that  there 
is  no  absolute  right  to  the  amendment  of  a  writ,  and  that  whether 
leave  to  amend  should  be  granted  or  not  rests  in  the  discretion  of 
the  court  to  which  the  application  is  made,  and  hence  that  its  action 
will  not  be  reviewed  upon  appeal,  unless  it  appears  to  have  treated 
the  question  as  one  of  law,  rather  than  of  discretion,  and  to  have 
erred  in  its  interpretation  of  the  law:  Hayford  v.  Everett,  68  Me. 
505.  It  is  perhaps  unfortunate  that  language  of  this  purport  should 
ever  have  been  used;  for  where  there  is  no  question  that  the  facts 
of  two  cases  are  identical,  it  ought  not  to  be  possible  that  diverse 
judgments  should  be  sustained.  It  is  of  the  utmost  importance,  both 
to  purchasers  at  execution  sales  and  to  defendants  whose  property  is 
exposed  thereto,  that  persons  learned  in  the  law  and  conversant  with 
the  facts  may  determine  therefrom  whether  leave  will  be  granted  to 
amend  a  writ  apparently  amendable,  and  this  they  can  never  do  if 
the  right  to  amendment  is  subject  to  the  discretion  of  the  court,  if 
it  be  a  discretion  not  controlled  by  settled  rules  of  law.  It  is,  how- 
ever, settled  that  leave,  to  amend  will  not  be  granted  where  it  is  not 
in  furtherance  of  justice.    A  sale  made  under  the  writ  may  be  for  an 
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inadequate  priee,  and  this  fact  may  probably  be  due  to  the  imperfect 
character  of  the  writ.  If  so,  the  principles  of  natural  justice  dic- 
tate the  vacating  of  the  sale  rather  than  supporting  and  making  it 
impregnable  by  an  amendment  of  the  writ,  and  the  action  of  the 
court  in  amending  the  writ  and  refusing  to  quash  the  sale  may  be 
reviewed  on  appeal:  Flint  v.  Phipps,  20  Or.  340,  23  Am.  St.  Eep.  124, 
25  Pac.  725. 

The  theory  upon  which  leave  to  amend  writs  is  sought  and  granted 
is,  that  the  clerk  of  the  court  has  disregarded  the  law  and  the  pre- 
sumed command  of  the  court  by  issuing  a  writ  which  does  not  con- 
form to  the  judgment,  or  is  defective  in  some  other  respect.  The 
court,  in  directing  him  to  amend  it,  but  requires  him  to  po^form  his 
original  duty.  It  has  hence  been  held  that  the  power  to  amend  ap- 
plies only  to  writs  issued  by  clerks  of  courts,  or  out  of  courts  having 
clerks,  and  therefore  that  a  justice  of  the  peace,  especially  if  the 
writ  has  been  executed,  has  no  power  to  amend  it:  Porter  v.  Haskell, 
11  Me.  177;  Stevens  v.  Chouteau,  11  Mo.  382,  49  Am-  Dec.  92;  Toof 
v.  Bentley,  5  Wend.  276.  On  the  other  hand,  it  is  insisted  that  the 
power  is  inherent  in  all  courts  having  power  to  issue  writs,  includ- 
ing those  of  justices  of  the  peace:  Silner  v.  Butterfield,  2  Ind.  24. 
If  the  making  of  an  amendment  is  necessarily  the  exercise  of  the 
judicial  power,  it  must  be  restricted  to  judicial  officers.  In  some  of 
the  states,  however,  clerks  of  courts  are  authorized  by  statute  to 
amend  writs  in  so  far  as  to  correct  mistakes  in  issuing  them:  Smith 
V.  Bell,  107  Ga.  800,  73  Am.  St.  Eep.  151,  33  S.  E.  684;  Gross  v.  Mims, 
63  Ga.  563.  So  far  as  we  know,  the  constitutionality  of  such  stat- 
utes has  not  been  questioned. 

n.  The  Practice  to  be  Pursued  in  Procuring  Amendment  of  a 
Writ  is  not  distinctly  disclosed  in  any  of  the  cases  falling  within 
our  observation.  In  many  instances  the  defects  on  account  of  which 
an  amendment  is  sought  are  so  clearly  merely  clerical  errors,  and  the 
case  is  so  free  from  doubt  respecting  the  writ  intended  to  be  issued, 
that  proceedings  taken  thereunder  must  be  sustained,  whether  any 
formal  amendment  is  ever  made  or  not.  In  such  cases  the  practice 
to  be  pursued  in  procuring  an  amendment  cannot  be  material,  for, 
conceding  leave  to  amend  to  have  been  improvidently  granted,  or 
disregarding  the  amendment  altogether,  the  rights  of  the  plaintiff 
and  of  all  persona  claiming  under  the  writ  are  still  protected  and 
secure.  If|  on  the  other  hand,  the  amendment  sought  is  of  so  sub- 
stantial a  character,  or  of  such  doubtful  propriety,  that  the  rights 
of  the  parties  may  be  affected  by  it,  or,  instead  of  being  a  matter  of 
course,  it  is  a  matter  upon  which  reasonable  judges  may  differ,  cer- 
tainly the  parties  to  be  affected  by  it  should  be  brought  before  the 
court  by  some  notice  warning  them  of  the  proposed  action  and  giv- 
ing them  an  opportunity  to  resist  it:  Bybee  v.  Ashby,  2  Gilm.  151, 
43  Am.  Dec.  47;  Simpson  v.  Simpson,  64  N.  C.  427.  In  the  absence  of 
such  notice,  they  should  not  be  held  bound  by  the  order  granting 
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leave  to  amend,  nor  by  the  amendment  made  in  pnrsnance  of  it: 
Morris  V.  Balkham,  75  Tex.  Ill,  16  Am.  St.  Eep.  874,  12  S.  W.  790. 
We  assume,  therefore,  that  the  proper  practice  of  a  person  desiring 
to  obtain  leave  to  amend  a  writ  in  any  substantial  particular,  and 
where  leave  does  not  follow  as  a  matter  of  course  from  a  mere 
inspection  of  the  record,  is  to  give  written  notice  to  all  persons  ap- 
parently to  be  prejudiced  by  the  amendment,  that  an  application  will 
be  made  to  the  court  at  a  time  stated  for  leave  to  amend  the  writ 
in  a  manner  designated  in  such  notice.  If,  however,  a  motion  is 
made  to  quash  the  writ  or  levy,  and  the  parties  in  interest  are  there- 
by brought  before  the  court,  the  plaintiff  or  other  person  interested 
in  the  writ  may  meet  this  motion  by  a  counter-motion  for  leave  to 
amend  and  to  thereby  free  the  writ  from  the  irregularity  complained 
of,  and  this  counter-motion  need  not  be  preceded  by  any  formal 
written  notice. 

Sometimes  leave  to  amend  has  been  granted  in  a  case  other  than 
that  in  which  the  writ  issued,  as  where  the  objection  to  the  writ  was 
interposed  in  another  action  and  the  court  engaged  in  the  trial  thereof 
at  once  ordered  an  amendment  to  be  made,  bo  as  to  remove  the  ob- 
jection. The  leave  thus  given  to  amend  may  be  sustained  where 
both  actions  are  in  the  same  court,  and  also  when  no  harm  could  have 
resulted  from  the  amendment  for  the  reason  that,  from  an  inspec- 
tion of  the  record,  it  is  clear  that  the  order  is  a  correct  one,  for  in 
that  event  the  writ  may  be  treated  as  amended,  whether  the  record 
is  in  that  court  or  not:  Dewey  v.  Peeler,  161  Mass.  135,  42  Am.  St. 
Bep.  399,  36  N.  B.  800. 

m.  Amendments  in  Biatters  of  Foim.— ''The  form  of  execu- 
tion most  usually  adopted  contains  the  following  particulars:  1. 
It  purports  to  issue  in  the  name  of  some  sovereign  power;  in  England, 
the  name  of  the  reigning  monarch  is  used;   in  the  United  States, 

the  name  is  the  state  of ,  or  the  people  of  the  state  of ; 

2.  It  is  addressed  to  the  sheriff,. or  to  some  other  officer  competent 
to  execute  it;  3.  It  commands  the  officer  to  do  some  act;  4.  It  shows 
the  purpose  for  which  the  act  is  to  be  done,  or,  in  other  words,  the 
judgment  of  which  satisfaction  is  sought;  5.  It  usually  directs  a 
time  and  place  in  which  and  to  which  a  return  must  be  made;  6.  It 
doses  with  a  clause  of  attestation":  Freeman  on  Executions,  sec.  38. 

We  think  that  each  of  these  parts  may  be  amended,  at  any  time, 
where  the  amendment  proper  to  be  made  can  be  ascertained,  either 
from  reference  to  the  record,  or  to  the  existing  law  prescribing  the 
form  and  contents  of  the  writ.  Hence,  if  the  writ  issues  in  the  name 
of  the  territory  of  C,  instead  of  in  the  name  of  the  state  (Camahan 
▼.  Pell,  4  Colo.  190),  or  in  the  case  of  an  execution  against  the  per- 
son of  the  defendant  misnames  the  town  in  which  the  county  jail 
i»  situated  (Avery  v.  Lewis,  10  Vt.  332,  33  Am.  Dec.  203),  these  are 
amendable  defects  whieh  do  not  destroy  the  efficiency  of  the  writ. 
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•"wniie  an  execution  should  follow  and  conform  to  the  judgment, 
it  is  dear  that  an  amendment  may  be  allowed  if  the  execution  can 
be  80  identified  with  the  judgment  and  the  record  on  which  the  judg- 
ment ia  founded  that  the  court  can  find  data  by  which  to  make  the 
amendment":  Dewey  v.  Peeler,  101  Mass.  135,  42  Am.  St.  Rep.  399, 
36  N.  E.  800.  "The  general  principle  is,  that  when  the  judgment 
is  recovered  in  a  court  having  jurisdiction,  and  the  execution  is  is- 
sued by  the  proper  ofiicer,  irregularities  either  in  the  mode  of  issuing 
it  or  in  the  document  itself  do  not  make  it  void;  and  that  it  may 
be  dealt  with  by  the  court  upon  motion  of  either  party,  and  amended 
or  annulled  as  justice  may  require,  and  that  service  of  it,  if  it  is 
not  annulled,  or  service  restrained  or  suspended,  is  not  invalid": 
€heseboro  v.  Barme,  163  Mass.  79,  39  N.  E.  1033. 

It  has  been  said,  and  perhaps  truly,  that  a  void  writ  cannot  be 
amended:  McCormick  v.  Wheeler,  36  111.  114,  85  Am.  Dec.  388;  Clarke 
V.  Miller,  18  Barb.  269.  The  declaration  of  this  general  principle 
IB  of  no  greater  aid  than  is  that  other  declaration  to  be  found  in  so 
many  of  the  decisions,  that  an  amendable  writ  is  not  void.  We  are 
still  left  without  any  test  to  determine  what  writs  are  void  and  what 
voidable.  This  question  cannot  be  answered  in  a  single  sentence  or 
section,  and  the  reader  must  be  left  to  determine  it  from  a  vast 
variety  of  decisions  involving  assaults  upon  writs  and  proceedings 
thereunder  from  widely  divergent  points  of  attack,  attended  by  an 
infinite  variety  of  circumstances. 

IV.  Amending  the  Direction  to  the  Officer. — ^Where  a  writ  is 
directed  to  an  improper  officer,  but  executed  by  the  proper 
officer,  the  error  in  the  direction  does  not  vitiate  the  writ,  and  may 
be  cured  by  amendments:  Bollins  v.  Rich,  27  Me  557;  Hearsay  v. 
Bradbury,  9  Mass.  95;  Wood  v.  Ross,  11  Mass.  277;  Walden  v. 
Davison,  15  Wend.  578.  Where  such  an  error  had  been  committed, 
the  court  said:  "This  is  a  judicial  writ,  and  the  erroneous  direction 
is  a  mere  misprision  of  our  own  clerk.  Judicial  writs  are  more  abso- 
lutely under  the  control  of  the  court  than  original  writs.  Let  the 
amendment  be  made":  Campbell  v.  Stiles,  9  Mass.  217.  See  Atkin- 
son V.  Gatcher,  23  Ark.  101;  Simcoke  v.  Frederick,  1  Ind.  54;  Morrell 
V.  Cook,  31  Me.  120.  Where  the  error  is  in  directing  the  writ  to  the 
sheriff  of  one  county,  when  it  is  intended  to  be  delivered  to  the  sheriff 
of  another  county,  there  is  some  doubt  whether  it  can  be  amended 
flO  as  to  support  proceedings  taken  in  the  latter  county.  In  Dlinois, 
it  has  been  held  that  this  is  not  a  proper  case  for  an  amendmenti 
and  that,  as  the  sheriff  acted  in  the  absence  of  any  writ  directed  to 
him,  a  levy  and  sale  made  by  him  are  incurably  void:  Bybee  v.  Ashby, 
^  Gilm.  151,  43  Am.  Dec.  47.  We  think,  however,  that  an  error  of 
this  character  does  not  differ  from  other  errors  in  directing  a  writ 
to  an  improper  officer,  and  hence  that  it  does  not  vitiate  the  writ, 
and  may  be  cured  by  amendment:  Christy  v.  Springs,  11  Okla.  710. 
"69  Pac.  864.    If  the  writ  is  required  to  recite  some  pre-existing  writ 
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and  to  itate  the  eonnty  to  which  it  was  issued,  the  omission  to  comply 
with  sneh  requirement  is  a  mere  irregularity  which  can  be  supplied 
by  amendment:  Eads  y.  Wynne,  79  Hun,  463,  29  N.  T.  Supp.  983. 

V.  Amending  Omission  In  Words  of  Command. — ^Where  the  law 
authorized  executions  to  be  levied  on  lands  and  tenements  as 
well  as  on  goods  and  chattels,  a  writ  issued,  commanding  a  levy  on 
goods  and  chattels,  but  omitting  the  words  ''lands  and  tenements." 
Under  this  writ,  lands  were  sold  and  a  conveyance  made  in  pursu- 
ance of  the  writ.  About  fifteen  years  afterward,  this  writ  and  deed, 
having  been  offered  in  evidence,  were  objected  to  for  this  defect, 
whereupon  the  court  held  as  follows:  "By  an  act  of  the  legislature, 
real  estate,  quoad  hoc,  is  put  on  the  same  footing  with  personal,  and 
a  plaintiff  has  the  same  right  to  have  his  judgment  levied  as  well 
of  the  one  as  the  other.  An  execution  is  the  process  which  the  law 
gives  to  enforce  a  judgment,  and  ought  to  pursue  the  law.  It  is  a 
remedy  which  a  plaintiff  has  a  right  to  ask  of  the  court,  and  which 
the  court  is  bound  to  extend  to  him  to  the  utmost  extent  of  the  law. 
The  omission  therefore,  of  the  words  'lands  and  tenements,'  etc.,  in 
the  execution  in  the  case  of  Williams  y.  Bobertson,  is  clearly  a  cleri> 
cal  mistake;  considering  it,  therefore,  as  the  act  of  the  court,  and 
not  of  the  party,  I  should  be  disposed  to  think,  if  it  were  necessary, 
that  the  court  would — even  at  this  day — entertain  a  motion  to  amend 
it,  so  as  to  render  it  consistent  with,  and  make  it  as  efficient  as,  the 
law  itself":  Toomer  y.  Purkey,  1  Mill  Const.  323,  12  Am.  Dec.  634; 
Treasurers  v.  Bordeaux,  3  McOord,  142. 

VI.  Amendments  to  Ck>nform  Ezecntdons  to  the  Judgments  on 
which  they  were  entered  have  been  of  very  frequent  occurrence. 
By  such  amendments  a  variance  in  the  name  of  the  plaintiff 
(Bank  of  Kentucky  y.  Lacy,  1  T.  B.  Mon.  7;  Mackie  v.  Smith, 
4  Taunt.  322),  or  of  the  defendant  (Browne  v.  Hammond,  Barnes, 
10;  Gross  v.  Mims,  63  Ga.  563;  Vogt  y.  Ticknor,  48  N.  H.  242), 
or  in  the  date  (Friedlander  v.  Fenton,  180  111.  312,  72  Am.  St. 
Bep.  207,  54  N.  E.  329;  Chase  v.  Oilman,  15  Me.  66;  First  Nat.  Bank 
of  Hagerstown  v.  Weckler,  52  Md.  30;  Woolworth  v.  Taylor,  62  How. 
Pr.  90),  or  amount  (Sheppard  y.  Malloy,  12  Ala.  561;  Spence  v. 
But  ledge,  11  Ala.  557;  Hunt  v.  Loucks,  38  Cal.  376,  99  Am.  Dec.  404; 
Doe  V.  Bue,  4  Blackf.  263,  29  Am.  Dec.  368;  McCall  v.  Trevor,  4 
Blackf.  496;  Hutchens  v.  Doe,  3  Ind.  528;  Saunders  v.  Smith,  3  Ga. 
121;  Paine  y.  Spratley,  5  Kan.  525;  Smith  v.  Keen,  26  Me.  411; 
Corthell  v.  Egery,  74  Me.  41;  Bobb  v.  Halsey,  11  Smedes  &  M.  140; 
Holmes  y.  Williams,  8  Caines,  98;  Kokomo  S.  Co.  v.  Inman,  21  N. 
Y.  Supp.  705;  Hinton  y.  Boach,  95  N.  C.  106;  Waggoner  v.  Dubois, 
19  Ohio,  67;  Bachelder  y.  Chaves,  5  N.  Mex.  562,  25  Pac.  783;  Stev- 
enson v.  Castle,  1  Chit.  349;  Laroche  v.  AVashbrough,  2  Term  Bep. 
737;  Black  v.  Wistar,  4  Dall.  267;  King  v.  Harrison,  15  East,  615; 
Williams  y.  Waring,  5  Tyrw.  1128,  Cromp.  M.  &  B.  354;  Bicknell 
V.  Witherell,  1  Q.  B.  914),  of  the  judgment  may  be  corrected;  or  the 
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name  of  a  party  may  be  entirely  stricken  out  when  its  insertion  waa 
not  warranted  by  the  judgment  (Cawthom  v.  Knight,  11  Ala.  579; 
Thompson  v.  Bondarant,  15  Ala.  346,  50  Am.  Dee.  136;  Andress  v. 
Boberts,  18  Ala.  387;  Deloach  y.  State  Bank,  27  Ala.  4S7;  Goodman 
▼.  Walker,  88  Ala.  142;  Green  v.  Cole,  13  Ired.  425,  35  N.  C.  425),  or 
a  name  improperly  omitted  may  be  inserted:  Morse  v.  Dewey,  3  N. 
H.  535;  Porter  v.  Goodman,  1  Cow.  413;  Shaffer  v.  Watkina,  7  Watts 
ft  S.  219.  Hence  a  writ  omitting  the  name  of  the  plaintiff  is  not 
void,  but  may  be  perfected  by  inserting' his  name:  Smith  y.  Bell,  107 
Ga.  800,  73  Am.  St.  Rep.  151,  33  S.  E.  684.  So,  if  the  judgment  waa 
against  the  defendant  in  a  represent  at  iye  capacity,  and  the  writ 
failed  to  state  this  fact,  or  stated  it  incorrectly,  it  may  be  amended 
to  conform  to  the  judgment.  If  he  is  described  in  the  writ  as  a 
special  administrator,  it  may  be  amended  so  as  to  describe  him  as 
administrator  with,  the  will  annexed  (Dewey  y.  Peeler,  161  Mass.  135, 
42  Am.  St.  Bep.  399,  36  N.  E.  800);  or,  if  the  writ  is  against  him 
aa  administrator  of  the  estate,  it  may  be  amended  so  as  to  be  against 
assets  of  the  estate  which  shall  thereafter  come  into  the  hands  of 
the  administrator  to  be  administered  (Hollis  y.  Sales,  109  Ga.  75; 
29  S.  E.  482),  where  such  amendments  will  harmonize  the  writs  with 
the  judgments  intended  to  be  enforced  by  them.  The  style  of  the 
writ  may  also  be  amended  so  as  to  agree  with  the  form  prescribed 
by  statute:  Hanna  y.  Bussell,  12  Minn.  80;  Thompson  y.  Bickford,  19 
Minn.  17. 

VIL  Amending  Error  In  Designating  the  Aetnm  Day.— Wbere 
the  law  designates  the  return  day,  the  omission  to  designate  it 
in  the  writ  is,  according  to  the  majority  of  the  authorities,  a  mere 
clerical  misprision  of  no  serious  consequence.  Whether  the  return 
day  be  improperly  designated  or  altogether  omitted,  the  writ  need 
not  be  quashed,  but  may  be  amended  so  as  to  make  it  what  it  should 
haye  been  in  the  first  instance:  Harrell  y.  Martin,  4  Ala.  650;  Kidd  y. 
Cromwell,  17  Ala.  648;  Saunders  y.  Smith,  3  Ga.  121;  Goode  v.  Miller, 
78  Ky.  235;  Harris  y.  West,  25  Miss.  156;  Cramer  y.  Van  Alstyne,  9 
Johns.  386;  Shoemaker  y.  Knorr,  I  Dall.  197;  Berthon  y.  Eeeley,  4 
Yeates,  205;  Perkins  y.  Woodfolk,  8  Bazt.  480;  Furtade  y.  Miller, 
Barnes,  213;  Beubel  y.  Preston,  6  East,  291;  Walker  y.  Hawkey,  ] 
Marsh.  399. 

vnL  The  Clanae  of  Attestation  may  also  be  amended:  Haines 
y.  McCormick,  5  Ark.  665;  Jackson  y.  Bowling,  10  Ark.  578;  Rip- 
ley  y.  Warren,  2  Pick.  592;  People  v.  Montgomery  C.  P.,  18  Wend. 
633;  Newnham  y.  Law,  6  Term  Rep.  577;  Englehart  y.  Dunbar,  2 
Dowl.  P.  C.  202;  Rez  y.  Sheriff,  1  Marsh.  344.  Thus  an  execution 
tested  after  the  defendant's  death  may  be  amended  so  as  to  bear 
teste  of  the  first  day  of  the  term  (Center  y.  Billinghurst,  1  Cow. 
33;  Lane  y.  Beltzhooyer,  Taney,  110),  or,  if  tested  out  rf  term,  may 
be  amended  so  as  to  be  tested  in  term  time:  Jones  y.  Cook,  1  Cow. 
813;  Berthon  y.  Keeley,  4  Yeates,  205;  Baker  y.  Smith,  4  Yeates,  185; 
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Sboemaker  ▼.  Knorr,  1  Dall.  197;  Meyer  v.  Bing,  1  H.  Black.  541.  So, 
if  the  court,  place,  or  time  at  whicli  the  writ  ia  to  be  returned  is 
improperly  stated,  the  writ  may  be  amended:  Forward  y.  Marsh,  16 
Ala.  645;  Harrison  v.  Agricultural  Bank,  2  Smedes  &  M.  SQ7;  Boyd 
▼.  Vanderkamp,  1  Barb.  Ch.  278;  Van  Deusen  v.  Brower,  6  CJow.  50; 
Inman  y.  Griswold,  1  Oow.  199;  Stone  ▼.  Martin^  2  Denio,  185;  Hall 
T.  Ayer,  9  Abb.  Pr.  220;  Atkinson  v.  Newton,  2  Bos.  A  P.  336;  Hart 
▼.  Weston,  5  Burr.  2588;  Hunt  v.  Kendrick,  2  W.  Black.  836;  Simon  ▼. 
Gumey,  5  Taunt.  605.  And  in  case  the  clause  of  attestation  be  en- 
tirely omitted,  it  may  be  inserted  as  an  amendment  to  the  original 
writ:  Mclntyre  y.  Bowan,  8  Johns.  144.  So,  if  the  writ  be  attested 
in  the  name  of  the  wrong  person  as  chief  justice,  it  may  be  amended 
by  striking  out  such  name  and  inserting  the  proper  one:  Nash  y. 
Brophy,  13  Met.  476;  Boss  y.  Luther,  4  Cow.  158,  15  Am.  Dec.  841; 
Brown  y.  Alpin,  1  Cow.  203;  United  States  y.  Hanford,  19  Johns. 
173;  Henry  y.  Henry,  1  How.  Pr.  167;  Spooner  v.  Frost,  1  How.  Pr. 
192.  It  has  also  been  held  that  the  signature  of  the  clerk  may  be 
added  as  an  amendment:  Whiting  y.  Beebe,  62  Ark.  421;  Taylor  y. 
Buck,  61  Kan.  694,  78  Am.  St.  Bep.  346,  60  Pac.  736.  This,  howeyer, 
is  contrary  to  the  weight  of  authority,  which  seems  to  regard  the 
signature  of  the  clerk  or  other  person  authorized  to  issue  the  writ  as 
indispensable  to  its  yalidity.  In  the  absence  of  such  signature,  it 
cannot  be  successfully  claimed  that  any  writ  has  issued  to  which  an 
amendment  can  be  applied:  Freeman  on  Executions,  sec.  45;  O'Don- 
aell  y.  Merguire,  131  Cal.  527,  82  Am.  St.  Bep.  389,  6$  Pac.  847:.  Short 
y.  State,  79  Ga.  550,  4  S.  £.  852;  Bawles  y.  Jackson,  104  Ga.  593,  69 
Am.  St.  Bep.  185,  30  S.  E.  820;  Hemandes  y.  Drake,  81  111.  34; 
Wooters  y.  Joseph,  187  lU.  113,  81  Am.  St.  Bep.  355,  27  N.  E.  80. 
An  execution  otherwise  regular  "was  signed  'M.  C.  Haley,  Clerk, 
by  B.  D.  Dougherty,  Deputy  Clerk,'  and  not  by  C.  F.  Curry,  who  was 
the  clerk  at  the  date  of  the  alleged  execution.  Haley  was  a  former 
clerk,  and  his  signature,  'M.  C.  Haley,  Clerk,'  was  in  print;  and 
it  was  admitted  that  Dougherty  was  the  deputy  of  Curry,  as  he  had 
been  also  of  Haley."  The  question  presented  was  whether  this 
execution  was  yalid  and  sufBlcient  to  confer  power  on  the  sheriff 
to  sell  and  conyey  lands.  The  court  said:  "The  question,  we  think, 
admits  of  an  obyious  answer.  The  power  of  amendment,  however 
extensiye  it  may  be,  is  limited  to  the  amendment  of  the  writs  of  the 
court,  which  can  be  authenticated  only,  under  provisions  of  the  law 
flimilar  to  ours,  by  the  subscription  of  the  clerk.  Without  this  there 
is  nothing  'which  the  judge  can  affirm'  is  an  execution  'issued  upon 
judgment  produced.'  Under  the  ancient  practice,  where  the  seal  of 
the  court  was  in  the  custody  of  a  particular  officer  and  sedulously 
guarded,  and  when  seals  were  habitually  used  for  the  purpose  of 
authenticating  instruments,  a  seal  alone  may  have  been  sufficient  to 
authenticate  an  execution — as  in  fact  was  the  case  in  the  king's 
b«Bch — though  in  the  more  modem  court  of  common  pleas  the  sig- 
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natnre  of  the  prothonotary  was  required.  But  in  modem  times  the 
seal  has  lost  its  signifieancey  and  cannot  be  regarded  as  a  sufficient 
authentication  without  the  signature  of  the  officer  affixing  it.  Whether 
both  seal  and  subscription  of  the  clerk — as  required  by  the  code — 
be  essential,  is  a  question  about  which  the  authorities  differ,  and 
which  it  is  unnecessary,  in  this  case,  to  determine.  But  we  are  of 
the  opinion  that  the  seal  by  itself  is  insufficient,  and  that  the  sub- 
scription of  the  clerk  is  an  essential  part  of  the  writ,  without  which 
there  is  no  execution  to  be  amended":  O'Donnell  y.  Merguire,  131 
Gal.  527,  82  Am.  St.  Bep.  389,  63  Pac.  847. 

IX.  Amending  by  Affixing  SeaL— There  are  authorities  of  a 
very  high  character  (Weaver  v.  Peasley,  163  111,  251,  54  Am.  St. 
Bep.  469,  45  N.  E.  119;  Gordon  v.  Bodwell,  59  Kan.  51,  68  Am.  St. 
Bep.  $41,  51  Pac.  906;  Frankhouser  v.  De  Witt,  9  Kan.  App.  636,  58 
Pac.  1027),  affirming  that  the  affixing  of  the  seal  of  the  court  is 
essential  to  the  validity  of  the  original  writ.  Where  this  view  is 
sustained,  a  motion  to  amend  by  affixing  the  seal  would  be  unavail- 
ing, for  no  amendment  could  operate  to  the  extent  of  giving  life  to 
a  writ  which  theretofore  was  dead  in  law.  But  where  this  view  is 
not  maintained,  the  seal  of  the  court,  having  been  omitted  at  the 
issuing  of  the  writ,  may  afterward  be  affixed  as  an  amendment: 
Bridewell  v.  Mooney,  25  Ark.  524;  Hall  v.  Lackmond,  50  Ark.  113, 
7  Am.  St.  Bep.  84,  6  S.  W.  510;  Hunter  v.  Burnsville  T.  Co.,  56  Tnd. 
213;  Warmouth  v.  Dryden,  125  Ind.  355,  25  N.  E.  433;  Arnold  v. 
Nye,  23  Mich.  286;  Sawyer  v.  Baker,  3  Greenl.  29;  Kipp  v.  Burton  (the 
principal  case),  29  Mont.  96,  ante,  p.  544,  74  Pac.  85;  Taylor  v.  Court- 
ney, 15  Neb.  190,  16  N.  W.  842;  Dominick  v.  Backer,  3  Barb.  17;  Pur- 
cell  V.  McFarland,  1  Ired.  34,  35  Am.  Dec.  734;  Clark  v.  Hellen,  1  Ired. 
421;  Corwith  v.  State  Bank,  18  Wis.  560,  86  Am.  Dec.  793;  Davelaar  v. 
Schienck,  110  Wis.  470,  86  N.  W.  185.  It  is  scarcely  necessary  for  us 
to  add  that,  in  our  judgment,  if  there  be  any  occasion  which  more 
than  any  other  justifies  the  amendment  of  an  execution,  it  is  when  it 
is  in  other  respects  in  substantial  conformity  to  the  law,  but  the  clerk 
has  omitted  to  impress  upon  it  the  seal  of  the  court.  From  a  mere 
inspection  of  the  writ  and  of  the  statute,  there  can  be  no  doubt 
what  omission  has  occurred  and  what  will  supply  it.  The  writ  being 
a  judicial  writ,  the  court  should  at  once,  on  its  attention  being  called 
to  the  matter,  direct  of  its  own  motion  that  the  clerk  perform,  nunc 
pro  tunc,  the  duty  so  unquestionably  resting  upon  him  when  he  is- 
sued the  writ. 

Z.  The  Time  Within  Which  an  Execution  may  be  amended  has 
no  limit.  A  sale  of  property  may  have  been  made  under  exe- 
cution, and  for  years  may  have  been  confirmed  by  the  silent 
acquiescence  of  all  the  parties  in  interest.  After  time  has  thus 
elapsed,  the  execution  may  for  the  first  time  be  made  subject  to 
objection  for  some  amendable  informality.  In  such  a  case,  the  court, 
irrespective  of  the  lapse  of  time,  will  either  disregard  the  informality 
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or  order  the  execution  to  be  amended.  At  all  events,  the  mere  lapse 
of  time -does  not  of  itself  interpose  any  obstacle  to  the  amendment, 
and  may  even  constitute  an  additional  reason  for  directing  it  to  be 
made.  We  have  already  shown  that  the  power  to  amend  is  one 
which  will  be  exercised  in  the  furtherance  of  justice.  The  fact  that 
the  defendant  in  the  writ  has  permitted  it  to  be  enforced  without 
objection  and  that  he  or  third  persons,  at  a  distant  day,  seek  to 
avoid  its  effect  by  suggesting  some  error  in  its  form  or  issuing  is,  of 
itself,  a  reason  for  granting,  rather  than  of  withholding,  leave  to 
amend,  and  certainly  but  few  courts  will  reward  his  or  their  laches 
by  denying  relief:  Holmes  v.  Williams,  3  Caines,  98;  Adams  v.  Hig- 
gins,  23  Fla.  13,  1  South.  321;  Lewis  v.  Lindley,  28  111.  147;  Bybee  v. 
Ashby,  2  Gilm.  151,  43  Am.  Dee.  47;  Vogt  v.  Ticknor,  48  N.  H.  242; 
Phelps  V.  Ball,  1  Johns.  Cas.  31;  Galloway  v.  McKeithen,.5  Ired.  12, 
42  Am.  Dec.  153;  Sickler  v.  Overton,  3  Pa.  St.  325;  Giles  v.  Pratt,  1 
Hill  (&  G.),  239,  26  Am.  Dee.  170;  Sabin  v.  Austin,  19  Wis.  421. 
Among  these  few  are  the  eonrts  of  Texas.  They  make  a  distinction, 
which  they  nowhere  clearly  explain,  between  what  they  style  amend- 
ments in  matters  of  form  and  amendments  in  matter  of  substance; 
and  hold,  with  respect  to  matters  of  substance,  that  amendments  will 
not  be  authorized  after  a  sale  has  been  made  under  a  writ.  They 
insist  that  when  a  writ  is  substantially  defective,  any  sale  thereunder 
probably  resulted  in  a  sacrifice  of  the  defendant's  property  through 
its  realizing  but  an  inadequate  price,  because  prudent  persons  de- 
clined to  compete  at  a  sale  likely  or  surely  to  be  declared  invalid. 
This  result  must  follow  decisions  like  those  in  that  state,  but  if 
they  had,  on  the  other  hand,  sustained  the  right  to  amend  writs  in 
proper  cases  after  sales  made  thereunder,  the  evil  they  seek  to  avoid 
would  not  have  been  called  into  being.  Among  the  writs  held  in  this 
state  to  be  nonamendable  after  a  sale  thereunder,  because  of  de- 
fects in  matter  of  substance,  were  an  excution  against  P.  B.  C.  on  a 
judgment  against  J.  P.  C.  (Battle  v.  Guedry,  58  Tex.  Ill);  ajrainst 
C.  B.  and  Wm.  H.  on  a  judgment  against  C.  B.  and  H.  W.  V.  H. 
(Morris  v.  Balkham,  75  Tex.  Ill,  16  Am.  St.  Bep.  874,  12  S.  W.  970); 
and  an  execution  commanding  the  sale  of  the  property  of  the  executors 
named  therein  when  the  judgment  authorized  the  sale  of  the  prop- 
erty  of  the  estate  in  their  hands  as  such  executors:  McKay  v.  Paris 
E.  Bank,  75  Tex.  181,  16  Am.  St.  Eep.  884,  12  S.  W.  529. 

ZI.  The  Effect  of  Amending  aa  Execution  is  generally  to  give 
the  writ  the  same  operation  as  if  originally  issued  in  due  form: 
Ware  v.  Kent,  123  Ala.  427,  82  Am.  St.  Rep.  132,  26  South.  208; 
Han  V.  Lackmond,  50  Ark.  113,  7  Am.  St.  Bep.  84,  6  S.  W.  510;  Adams 
V.  Higgins,  23  Fla.  13,  1  South.  321;  Saunders  v.  Smith,  3  Ga.  121; 
Lewis  V.  Lindley,  28  HI.  147;  Durham  ▼.  Heaton,  28  111.  '.'64,  81  Am. 
Dec.  275;  Den  v.  Lecony,  1  Coxe  (N.  J.  L.),  Ill;  Morse  v.  Dewey, 
S  N.  H.  535;  Abels  v.  Westervelt,  24  How.  Pr.  284;  Porter  v.  Goodman, 
1  Cow.  413;  J%.ck8on  v.  Anderson,  4  Wend.  474;  Suydam  v.  McCoon, 
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Coleman's  Cases,  59  (•64);  Phelps  v.  Ball,  1  Johns.  Gas.  31;  Cherry 
V.  WoUard,  1  Ired.  438;  Cluggage  v.  Duncan,  1  Serg.  &  B.  Ill:  Sick- 
ler  V.  Overton,  3  Pa.  St.  325;  Treasurers  v.  Bordeaux,  3  McCord,  142; 
Toomer  v.  Purkey,  1  Mill  Const.  323,  12  Am.  Dec.  634;  McCormack 
V.  Melton,  1  Ad.  &  E.  331;  Hunt  v.  Kendrick,  2  W.  Black.  836;  Thorpe 
V.  Hood,  1  DowL  P.  C.  501;  Mackie  v.  Smith,  4  Taunt.  322.  Unlee* 
this  were  the  case,  the  amendment  would  accomplish  no  useful  pur- 
pose. If  an  officer  is  sued  for  not  executing  a  writ  or  for  negligenoe 
in  its  execution,  it  may  be  amended  pending  that  action  or  during 
the  trial:  Hargrave  v.  Penrod,  Breese,  401,  12  Am.  Dec.  201.  If  a 
sale  has  taken  place,  the  writ  may  be  amended,  and  as  amended  may 
ever  thereafter  be  offered  in  support  of  such  sale:  Lewis  v.  Lindley, 
28  lU.  147;  Durham  v.  Heaton,  28  Dl.  264,  81  Am.  Dee.  275;  Jackson 
V.  Andersoi^  4  Wend.  474.  If  the  action  if  for  false  imprisonment, 
the  defendant  may  have  the  ca.  sa.  under  which  he  acted  amended 
to  conform  to  the  judgment  on  which  it  issued,  and  then  justify  under 
the  writ  as  amended:  Holmes  v.  WilUamSy  8  Caines,  98.  The  same 
action  may  be  taken  and  the  same  result  accomplished  where  the 
defendant  is  sued  for  trespass  in  levying  the  writ:  Porter  ▼•  Good- 
man, 1  Cow.  413. 

In  many  instances  the  amendment  of  an  execution  may  properly 
be  described  as  having  no  effect  whatsoever.  When  the  amendment 
is  to  cure  a  clerical  error  or  defect  obvious  from  the  record,  or,  hi 
other  wordSy  where  the  record  discloses  the  error  and  supplies  the 
data  for  its  correction,  no  formal  amendment  is  necessary,  and  the 
writ  will,  in  all  collateral  proceedings,  be  treated  as  amended:  Hunt 
V.  Loucks,  38  Cal.  372,  99  Am.  Dec.  404;  Durham  v.  Heaton,  28  111. 
264,  81  Am.  Dec.  275;  Corthell  v.  Egery,  74  Me.  41;  Den  v.  Lecony, 
1  Coxe  (N.  J.  L.),  Ill;  Morse  v.  Dewey,  3  N.  H.  535;  Wright  v. 
Nostrand,  94  N.  Y.  32;  Sheppard  v.  Bland,  87  N.  C.  163;  Clugflrage 
V.  Duncan,  1  Serg.  &  R.  Ill;  Portis  v.  Parker,  8  Tex.  23,  58  Am.  Dec. 
95;  Corwith  v.  State  Bank,  18  Wis.  560,  86  Am.  Dec.  793;  Griswold 
V.  Connolly,  1  Woods,  193,  Fed.  Cas.  No.  5833. 

It  is  true,  there  are  some  cases  treating  the  amendment  of  an  exe- 
cution as  a  matter  within  the  discretion  of  the  court,  to  be  granted 
or  refused  according  to  its  notions  of  justice:  Hayford  v.  Everett, 
68  Me.  505.  If  this  view  were  correct,  then  we  do  not  understand 
how  a  writ  can  be  treated  as  amended  in  advance  of  an  order  au- 
thorizing its  amendment,  for  prior  to  that  time  it  cannot  be  known 
how  the  discretion  will  be  exercised.  But  where  the  amendment  is 
proper,  we  conceive  that  its  allowance  is  not  a  matter  of  discretion. 
There  being  a  valid  judgment  and  a  writ  obviously  issued  upon  it, 
though  tainted  by  some  mere  clerical  omission  or  defect,  it  is  the 
duty  of  the  court  to  give  due  effect  to  such  judgment  and  writ  and 
all  proceedings  bahed  thereon,  at  least  until  some  direct  motion  or 
proceeding  is  taken  to  quash  the  writ  or  proceedings  for  irregularity, 
and  even  then  the  better  practice  is  to  amend  the  writ  and  purge  it 
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of  the  .irregularitj  ratBer  than  to  destroy  it,  and  annul  the  pro- 
ceedings taken  tor  its  enforcement:  Freeman  on  Executions,  see.  78; 
Cheney  y.  Beall,  69  Oa.  533;  but  in  this  state  the  code  provides  that 
the  amendment  of  an  execution  avoids  a  previous  levy  thereunder: 
Beasley  v.  Bowden,  58  Ga.  154;  Jones  v.  Parker,  60  Qa.  500. 

As  a  consequence  of  the  general  principle  that  void  writs  are  not 
amendable,  the  court,  in  determining  whether  leave  shall  be  granted 
to  amend  a  writ,  must  consider  or  determine  whether  or  not  it  is 
void.  Hence,  an  order  granting  leave  to  amend  is  necessarily  an  ad- 
judication that  the  writ  is  amendable  and  not  void.  Therefore,  if 
such  an  order  has  been  made  and.  the  writ  has  been  amended  in  con- 
formity therewith,  all  persons  over  whom  the  court  had  jurisdiction  in 
making  the  order  are  bound  by  it,  and  are  no  longer  at  liberty  to 
assert  that  the  writ  is  void,  and  cannot  sustain  sales  made,  or  other 
proceedings  taken  under  it:  Adams  ▼.  Higgins,  29  Pla.  13,  1  South. 
32L 

Zn.  The  Effect  of  Kot  AmofMlIng  an  Ezecittlon  is  apparent 
from  the  principles  stated  and  the  authorities  cited  in  the  pre- 
ceding paragraphs.  If  leave  to  amend  is  not  sought  and  obtainedy 
the  plaintiff  and  others  claiming  under  the  writ  have  not  the  ad- 
vaiitage  resulting  from  the  determination  of  the  court  that  the 
writ  is  amendable,  and  may  therefore  sustain  sales  made  under  it. 
In  other  words,  this  question  remains  an  open  one.  Those  claiming 
that  the  writ  is  amendable  are,  however,  at  liberty  to  urge  their 
claim  in  any  proceediuflf  in  which  it  may  be  material,  and  if  they 
satisfy  the  court  that  such  is  the  case,  the  writ  will  usually  be  ac- 
corded the  same  effect  as  if  it  had  been  amended  upon  leave  granted 
therefor:  Be  Loach  v.  Bobbins,  102  Ala.  288,  48  Am.  St.  Rep.  46,  14 
South.  777;  Adams  v.  Higgins,  28  Fla.  28,  1  South.  $21;  Anderson  t. 
Oray,  184  Dl.  550,  23  Am.  St.  Bep.  696,  25  N.  E.  843;  Corthell  v. 
Egery,  74  Me.  41;  Ben  v.  Lecony,  1  N.  J.  L.  Ill,  181;  Sabln  v.  Austin, 
19  Wis.  421.  From  this  rule  motions  and  other  proceedings  to  quash 
or  recall  the  writ  must  be  excepted.  Upon  the  hearing  of  such  a 
motion,  the  court,  though  of  the  opinion  that  the  writ  is  amendable, 
may  also  reach  the  conclusion  that  justice  will  be  promoted  by 
quashing  or  recalling  it,  and  may  therefore  grant  the  motion  instead 
of  directing  an  amendment.  It  is  therefore  advisable  in  all  cases 
where  a  writ  is  found  to  be  infected  by  amendable  defects  to  pro- 
cure an  order  granting  leave  to  remove  them  by  an  amendment,  for 
by  such  order  the  plaintiff  and  those  claiming  under  him  are  pro- 
tected from  the  perils  attendant  upon  a  motion  to  quash  it,  and  are 
secured  the  advantage  of  the  adjudication  involved  in  the  order,  to 
the  effect  that  the  defects  in  question  are  amendable  in  their  char- 
acter. 

ipTT.  Persons  Against  Whom  Amendments  may  be  Made.— In 
quite  a  number  of  cases  the  general  declaration  is  made  that 
an  amendment  of  a  writ  will  not  be  ordered  when  it  will  pre* 
Jkm.  81  B«i>.  Vol.   101—36 
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judice  the  interests  of  third  persons:  Cape  Fear  Bank  ▼.  Williamsoa, 
2  Ired.  (24  N.  C.)  147;  Ohio  L.  I.  Co.  ▼.  Urbana  Ins.  Co.,  13  Ohio,  220; 
Brooks  V.  Hodson,  7  Man.  &  G.  629,  8  Scott  N.  B.  223;  Hunt  t.  Pas- 
man,  4  Maule  &  S.  329;  Phillips  ▼.  Tanner,  6  Bing.  237,  3  Moore  &  P. 
562;  Levett  ▼.  Kibblewhite,  6  Taunt.  483;  Webber  y.  Hntehins,  8  Mees. 
&  W.  &19;  Johnson  y.  Dobell,  1  Moore  ft  P.  28.  On  examining  these 
cases,  it  will  generally  be  found  that  the  third  persons  against  whoa 
the  court  refused  to  authorize  an  amendment  were  not  in  a  situation 
entitling  them  to  any  partiality  from  the  court,  liiey  were,  in  most 
cases,  either  the  assignees  in  bankruptcy  of  the  defendant  or  his 
personal  representatiyes,  the  assignment  on  the  one  hand  and  the 
defendant's  decease  on  the  other  haying  taken  place  subsequently 
to  the  issuing  of  the  writ  sought  to  be  amended.  Neither  the  as- 
signees nor  representatiyes  were  purchasers  for  yalue,  nor,  in  any 
respect,  the  holders  of  any  special  equities;  and,  being  the  mere 
successors  of  the  defendant's  interests,  we  cannot  understand  why 
they  were  in  condition  to  resist  anything  to  which  his  resistance,  if 
made  prior  to  the  assignment  or  decease,  would  haye  been  unayail- 
ing.  But  conceding  the  rule  to  be  too  well  established  by  authority 
to  be  oyerthrown  by  argument^  we  conceiye  that  it  must  be  giyem 
a  yery  restricted  application,  and  must  be  confined  to  those  instances 
where  a  motion  to  quash  the  writ  is  promptly  made,  and  where  no 
one  but  the  plaintiff  can  be  injured  by  refusing  the  amendment 
There  are  two  classes  of  third  persons  whose  interests  may  be  af* 
fected  by  a  proposed  amendment,  namely,  those  who  haye  derived 
'title  from  the  defendant,  and  are  therefore  interested  in  ayoiJing 
the  writ;  and,  secondly,  those  who  haye  made  purchases  and  are 
deraigning  title  by  aid  of  the  writ,  and  therefore  interested  in  main- 
taining its  yalidity.  The  latter  class  will  no  doubt  be  protected  by 
amending  the  writ,  if  it  be  amendable.  In  fact,  it  seems,  so  far  na 
their  interests  are  inyolyed,  superflous  to  order  an  amendment;  for 
where  an  amendment  is  proper,  it  will,  in  collateral  proceedings,  be 
treated  as  if  actually  made:  Hunt  ▼.  Loucks,  38  CaL  372,  99  Am.  Dec 
404;  Durham  y.  Heaton,  28  111.  264,  81  Am.  Dec.  275;  Cooley  y. 
Brayton,  16  Iowa,  10;  Williams  y.  Brown,  28  Iowa,  247;  Morrcll  y. 
Cook,  31  Me.  120;  Doe  y.  Gildart,  4  How.  (Miss.)  267;  Den  y.  Lecony, 
1  Coxe  (N.  J.  L.),  Ill;  Owen  ▼.  Simpson,  3  Watts,  87;  Morse  y. 
Dewey,  3  N.  H.  535;  Toomer  y.  Purkey,  1  Mill  Const.  324,  12  Am. 
Dec.  634;  Hubbell  y.  Fogartie,  1  Hill  (S.  C),  167,  26  Am.  Dee.  163; 
GUes  y.  Pratt,  1  Hill  (S.  C),  239,  26  Am.  Dec.  170;  Stephens  y. 
White,  2  Wash.  (Va.)  203;  Sabin  y.  Austin,  19  Wis.  421;  Corwith  y. 
State  Bank,  18  Wis.  560,  86  Am.  Dec.  793.  In  determining  whether  an 
amendment  should  be  allowed  against  the  objection  of  third  per- 
sons, an  inquiry  must  be  made  whether  such  persons  had  any  actual 
or  constmctiye  notice  of  the  facts  upon  which  the  claim  to  the  amend* 
ment  is  based.  If,  by  inspecting  the  whole  record  in  the  case,  they 
eould  haye  ascertained  that  the  proposed  amendment  would  be  an- 
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thorizedy  they  must  be  regarded  as  charged  with  constructive  no> 
tice,  and  as  holding  their  interest  in  subordination  to  the  right  of 
amendment:  Fairfield  v.  Paine,  23  Me.  498;  Bollins  v.  Bich,  27  Me. 
657.  ''The  subsequent  purchaser  or  creditor  being  chargeable  with 
constructive  notice  of  what  is  contained  on  the  record — if  he  has 
there  sufficient  to  show  him  that  all  the  requisitions  of  the  statute 
have  probably  been  complied  with,  and  he  will,  notwithstanding,  at- 
tempt to  procure  a  title,  under  the  debtor — ^he  should  stand  charge* 
able  with  notice  of  all  facts  the  existence  of  which  is  indicated  and 
rendered  probable  by  what  is  stated  in  the  record,  and  the  existence 
of  which  can  be  satisfactorily  shown  to  the  court.  And  in  such  cases 
amendments  should  be  allowed,  notwithstanding  the  intervening  in- 
terests  of  such  pureha«er  or  creditor":  Whitter  y.  Yamey,  10  N.  H* 
301, 


ANCIENT  OEDEB  OP  HIBERNIANS  v.  SPABEOW. 

[29  Mont.  1S2,  74  Pac.  197.] 

STATUTES  Boxrowod  ftom  Other  States — Oonstmctioii. — 
Courts  will  not  follow  the  construction  given  a  statute  by  the  court 
of  a  state  from  which  such  statute  is  borrowed,  when  such  decision 
does  not  appear  to  be  founded  on  right  reasoning,     (p.  565.) 

ATTAOHMENT.— A  Bond  Conditioned  to  be  Void  if  the  prin- 
cipal therein  performs  his  contract  is  not  a  contract  by  the  sureties 
for  the  "direct  payment  of  money"  within  the  meaninjf  of  a  statute 
authorizing  an  attachment  in  an  action  upon  such  a  contract,  (pp. 
567,  568.) 

T.  OTiOary  and  H.  B.  Whitehill,  for  the  appellant 

G.  B.  Winston  and  Bogers  &  Bogers^  for  the  respondents. 

*»«  HOLLOWAY,  J.  On  November  16,  1898,  the  Ancient 
Order  of  Hibernians,  Division  No.  1,  of  Anaconda,  Montana, 
entered  into  an  agreement  with  Edward  B.  White,  a  contractor 
and  bnilder,  by  the  terms  of  which  White  agreed  to  furnish 
the  materials  and  erect  a  building  for  the  order  in  Anaconda, 
for  which  be  was  to  be  paid  the  sum  of  thirteen  thousand  five 
hundred  and  seventy-five  dollars,  the  building  to  be  complefed 
prior  to  December  1^  1898,  and  all  the  work  to  be  done  ac- 
cording to  plans  and  specifications  which  were  furnished.  For 
the  faithful  performance  of  that  contract  White  executed  his 
indemnity  bond  in  the  sum  of  three  thousand  five  hundred  dol- 
lars, with  respondents  Sparrow,  Wegner,  Baderfeld  and  Thiefen- 
fhaler  as  sureties,  the  condition  of  the  undertaking  being  that. 
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**!£  the  said  Edward  B.  White  shall  in  all  chings  comply  with 
the  contract  in  letter  and  spirit,  and  turn  over  to  the  said  An- 
cient Order  of  Hibernians,  Division  "So.  1,  of  Anaconda,  the 
said  building  fully  finished  and  completed  in  all  its  parts  in 
strict  compliance  with  the  said  plans  and  specificationsy  •  •  .  • 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue/' 

The  complaint  alleges  that^  although  White  entered  upon  the 
work  and  performed  a  part  of  it,  he  abandoned  the  same  before 
it  was  completed^  and  that  the  appellant  was  compelled  to  com- 
plete the  same  at  a  cost  of  more  than  four  thousand  five  hun- 
dred dollars  over  and  above  the  contract  price  of  the  building. 
The  complaint  then  alleges  that  prior  to  the  commencement  of 
this  action  this  appellant  recovered  ^^^  a  judgment  against 
White  for  the  breach  of  said  contract  in  the  sum  of  five  thou- 
sand four  hundred  and  forty  dollars,  and  that  White  was  soon 
afterward  adjudged  a  bankrupt  without  assets.  The  prayer  of 
the  complaint  is  for  the  full  amount  of  the  bond« 

At  the  time  of  the  commencement  of  {his  action  and  the  issu- 
ance of  summons,  upon  a  proper  affidavit  being  made  and  the 
undertaking  required  by  law  being  given,  tlie  derk  of  the  dis- 
trict court  issued  a  writ  of  attachment  under  which  the  eheriff 
of  Deer  Lodge  coimty  levied  upon  property  belonging  to  the 
defendants.  Thereafter  the  defendants  appeared^  and  moved 
the  court  to  discharge  the  attachment  upon  the  ground,  among 
others,  that  the  action  is  not  founded  upon  a  contract  for  the 
direct  payment  of  money  within  the  meaning  of  sections  890 
and  891  of  the  Code  of  Civil  Procedure.  This  motion  was  by 
the  court  sustained,  and  the  attachment  dissolved.  From  the 
order  dissolving  the  attachment  this  appeal  is  prosecuted. 

Section  890  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows :  "Sec.  890.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  aiterward,  may  have  the  property  of  the 
defendant  attached,  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  ....  as  follows:  In  an  action 
upon  a  contract,  express  or  implied,  for  the  direct  payment  of 
money. 

Without  question  this  is  an  action  upon  an  express  contract, 
and  the  only  difficulty  to  be  met  with  is  in  the  proper  construc- 
tion of  the  phrase  "for  the  direct  payment  of  money.'* 

So  far  as  we  are  advised,  California  and  Oregon  are  the  only 
other  states  having  the  same  statutory  provision.  Colorado  had 
prior  to  1895.    Sections  120  and  121  of  the  California  Practice 
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Act, (Stats.  1851,  p.  68,  c  6;  Code  Civ.  Proc.  1897,  sees.  537, 
538)  contain  the  same  provisions  as  our  section  890,  above,  and 
those  sections  received  construction  by  the  supreme  court  of 
California  in  Hathaway  v.  Davis,  33  Cal.  161,  where  by  a  di- 
vided court  it  was  held  that  an  ordinary  appeal  bond  was  a 
contract  for  the  direct  payment  of  money  within  the  meaning 
of  sections  180  and  1551,  above.  However,  the  majority  of  the 
*•*  court  characterized  its  own  opinion  as  not  being  very  satis- 
factory. This  decision  was  made  the  sole  ground  for  holding 
that  a  bail  bond  Was  likewise  a  contract  for  the  direct  payment 
of  money  (City  and  County  of  San  Francisco  v.  Brader,  50 
Cal.  506),  and  upon  the  authority  of  these  two  cases  the  same 
court,  in  County  of  Monterey  v.  McKee,  51  Cal.  255,  held  the 
official  bond  of  the  county  treasurer  was  such  a  contract  as  is 
contemplated  by  the  attachment  statute. 

It  is  contended  by  appellant  that  under  the  rule  of  construc- 
tion that,  where  a  statute  is  adopted  from  another  state  by  this 
state,  it  is  adopted  with  the  construction  given  it  by  the  highest 
court  of  that  state,  the  decision  in  Hathaway  v.  Davis,  83  CaL 
161,  is  conclusive  in  this  instance. 

It  may  be  true,  as  assumed  by  counsel  for  appellant,  that  our 
section  890  above  was  borrowed  from  California,  and  yet  that 
is  only  an  assumption,  as  there  is  nothing  whatever  to  indicate 
that  it  is  a  fact.  The  expression  "for  the  direct  payment  of 
money"  does  not  appear  in  our  attachment  laws  from  January 
15,  1869,  to  the  adoption  of  the  code  in  1895,  at  which  latter 
date  at  least  two  other  states  had  substantially  the  same  statu- 
tory provision  as  California.  However,  this  court  will  not 
blindly  follow  the  construction  given  a  particular  statute  by 
the  court  of  a  state  from  which  we  borrowed  it,  when  the  de- 
cision does  not  appeal  to  us  as  founded  on  right  reasoning. 
We  understand  the  rule  to  be  "that  the  construction  put  upon 
statutes  by  the  courts  of  the  state  from  which  they  are  borrowed 
is  entitled  to  respectful  consideration,  and  that  only  strong  rear 
sons  will  warrant  a  departure  from  it"  (Endlich  on  Interpreta- 
tion of  Statutes,  sec.  371 ;  Oleson  v.  Wilson,  20  Mont.  544,  63 
Am.  St  Rep.  639,  52  Pac.  872) ;  or,  as  was  said  in  Stadler  v. 
First  National  Bank,  22  Mont.  203,  74  Am.  St  Rep.  582,  56 
Pac.  114:  "When  a  particular  statute  has  been  adopted  by  this 
state  from  the  statutes  of  another,  after  a  judicial  interpretation 
(suited  to  our  condition)  has  been  placed  upon  it  by  the  parent 
state,  the  courts  of  this  state  are  bound  by  the  interpretation 
of  the  courts  of  the  state  whence  it  was  adopted,  or  will  **• 
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at  least  accord  respectful  consideration  to  such  interpretation, 
and  depart  from  it  only  for  strong  reasons." 

Prior  to  1895  Colorado  had  an  attachment  statute  which  pro- 
vided that  the  writ  should  issue  upon  the  plaintilf  making  an 
affidavit  "that  the  action  is  brought  upon  an  overdue  promissory 
note,  bill  of  exchange,  or  other  written  instrument  for  the  direct 
and  unconditional  payment  of  money  only  or  upon  an  overdue 
book  account" :  Mills'  Ann.  Code,  sec.  92.  This  section  received 
consideration  in  Hurd  v.  McClellan,  14  Colo.  213,  23  Pac.  792, 
which  was  an  action  upon  an  appeal  bond,  and  reference  is  there 
made  to  the  case  of  Hathaway  v.  Davis,  33  Cal.  161,  above,  and 
the  majority  opinion  disapproved.  The  supreme  court  of  Colo- 
rado, after  holding  that  such  appeal  bond  does  not  come  within 
the  purview  of  section  92,  above,  says:  'In  this  case  the  obli- 
gation assumed  by  the  sureties  was  not  direct,  but  collateral. 
They  could  be  chcu-ged  only  upon  the  failure  of  the  principal  to 
pay.  If  he  failed  to  pay  the  judgment  appealed  from,  if 
affirmed  by  this  court,  then  there  would  be  a  breach  of  the  con- 
dition of  the  bond  upon  which  a  cause  of  action  miglit  be  predi- 
cated.'* 

In  People  v.  Boylan,  25  Fed.  595,  Hallett,  J.,  in  construing 
the  above  section  of  the  Colorado  code  in  an  action  upon  an 
administrator's  bond,  says :  "A  direct  payment  is  one  which  is 
absolute  and  unconditional  as  to  time,  amount  and  the  persons 
by  whom  and  to  whom  it  is  to  be  made.  And  a  written  in- 
strument which  provides  for  such  payment  is  one  which  expresses 
those  terms  fully.  It  is  needless  to  point  out  the  difference  be- 
tween such  an  instrument  and  an  administrator's  bond."  Com- 
menting on  the  majority  opinion  in  Hathaway  v.  Davis,  33  CaL 
161,  Judge  Hallett  says:  ''It  is  to  be  observed,  also,  that  in 
the  only  case  cited  from  that  state  (California)  in  which  the 
question  was  discussed,  the  views  expressed  were  not  altogether 
satisfactory  to  the  court  And  the  opinion  will  hardly  be  more 
convincing  to  the  profession  than  it  was  to  the  court." 

In  Hathaway  v.  Davis,  33  CaL  161,  above,  Sawyer,  J.,  dis- 
senting, says :  "The  undertaking  '  upon  which  a  recovery  is 
sought  is  'that  the  **''  appellants  will  pay  all  damages  and 
•costs  which  may  be  awarded  against  defendant  on  the  appeal, 
not  exceeding  three  hundred  dollars.'  This  appears  to  me  to 
be  an  undertaking  that  another  party  shall  pay,  and  not  that 
the  party  himself  will  pay.  There  is  no  promise  that  the  de- 
fendants themselves  will  pay  any  money  at  all,  and  consequently 
no  contract  on  their  part  for  the  direct  payment  of  money.    On 
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a  failure  of  the  appellants  in  the  suit  to  pay  in  accordance  with 
the  terms  of  the  undertaking,  there  is  a  breach^  it  is  true,  and 
the  party  to  the  undertaking  is  liable  for  damages  for  the  breach. 
But  the  liability  is  stiictly  for  damages,  and  not  on  his  own 
contract  that  he  himself  will  pay  money.  For  these  reasons  I 
think  there  was  no  contract,  express  or  implied,  on  the  part  of 
the  defendant  for  th^  direct  payment  of  money  within  the  mean- 
ing of  the  attachment  law,  and  that  an  attachment  is  unauthor- 
ized.^'  It  is  to  be  noted  that  this  dissenting  opinion  is  quoted 
with  approval  in  Hurd  v.  McClellan,  14  Colo.  213,  23  Pac 
'^92. 

The  Code  of  Civil  Procedure  of  New  York  (section  635)  pro- 
vides for  the  issuance  of  an  attachment  ^'in  an  action  to  recover 
a  sum  of  money  only  as  damages  for  a  breach  of  contract,  ex- 
press  or  implied,*'  and  section  649  provides  the  maimer  of  levy- 
ing the  writ.  Construing  these  sections,  the  supreme  court,  in 
Trepagnier  &  Bros.  v.  Rose,  18  App.  Div.  393,  46  N.  T.  Supp. 
397,  said:  '^But  we  are  clear  that,  to  be  an  instrument  for  the 
payment  of  money,  it  must  be  an  instrument  which  acknowledges 
an  absolute  obligation  to  pay,  not  conditional  or  contingent; 
one,  the  execution  of  which  being  admitted,  it  would  be  incum- 
bent on  the  plaintiff,  in  an  action  to  enforce  it,  only  to  offer 
the  instrument  in  evidence  to  entitle  him  to  a  recovery — in 
other  words,  an  instrument  that  admits  an  existing  debt  We 
think  that  this  is  the  correct  line  which  divides  such  instruments 
from  other  written  contracts  which  contain  obligations  on  the 
part  of  one  party  or  the  other  to  pay  money,  such  as  agreements 
of  sale,  hiring,  leases,  building  contracts,  etc.*' 

One  of  the  definitiona  given  in  Webster^s  Dictionary  for  the 
word  ^'direct*'  is  "immediate;  express;  unambiguous;  confessed; 
absolute*' ;  and  it  does  seem  that,  if  the  term  is  to  be  **®  given 
any  meaning,  as  used  in  our  attachment  statute,  it  must  dis- 
tinguish a  particular  class  of  contracts  for  the  payment  of  money 
from  all  other  contracts  for  the  payment  of  money.  In  other 
words,  that  class  of  contracts  which  provide  for  the  direct  pay- 
ment of  money  must  differ  somewhat  from  all  other  contracts 
for  tiie  payment  of  money,  or  the  term  "direct"  has  no  mean- 
ing whatever. 

The  term  first  appeared  in  our  attachment  statute  in  1866 : 
Act  Third  Leg.  Assem.,  approved  Dec.  3,  1866,  p.  62,  c.  12,  sec. 
1.  These  legislative  enactments  were  annulled  by  act  of  Con* 
gress:  14  Stats,  at  Large,  427.    Practically  the  same  provision 
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wae  re-enacted  bj  the  fourth  legifllative  assembly:  Laws  1867, 
p.  156.  This  act  was  amended  by  act  of  fifth  legislative  session, 
approved  January  16,  1869  (Laws  1869,  p.  6f),  and  the  word 
"direct"  omitted,  and  it  does  not  reappear  until  1895,  when 
its  re-enactment  into  our  laws  must  be  presumed  to  have  been 
done  for  a  purpose,  viz.,  to  limit  the  operation  of  the  writ  of 
attachment.  Before  1895  an  attachment  could  be  had  in  every 
action  upon  a  contract,  express  or  implied,  for  the  payment  of 
money,  where  the  debt  was  not  secured.  Since  then  the  writ 
can  only  issue  in  those  cases  arising  on  contracts,  express  or 
implied,  for  the  direct  payment  of  money,  and,  applying  the 
definitions  of  the  term  *^direct"  as  given  above,  the  obvious  in- 
tention of  the  legislature  can  be  made  plain.  The  contracts 
now  contemplated  by  section  890,  above,  axe  such  only  as  re- 
quire the  payment'  unconditionally  and  absolutely  of  a  definite 
sum. 

As  the  sureties  to  the  undertaking  under  consideration  became 
liable  only  on  condition  that  their  principal.  White,  defaulted 
in  the  performance  of  his  contract,  and  then  only  for  such  sum 
as  the  indemnified  party  might  recover  bs  damages  for  the 
breach  (not  exceeding  the  sum  mentioned  in  £he  bond),  we  are 
of  the  opinion  that  the  bond  sued  upon  is  not  such  a  contract 
as  is  contemplated  in  section  890,  above,  and  that  the  attach- 
ment was  properly  discharged. 

The  order  discharging  the  attachment  is  affirmed. 


If  a  Statute  After  Its  Construction  by  the  eourts  of  tbe  state  where 
it  originated,  is  adopted  as  a  statute  by  another  state,  such  con- 
struction usually  will  be  followed  in  the  courts  of  the  latter:  Black 
▼.  State,  113  Wis.  205,  90  Am.  St.  Bep.  853,  89  N.  W.  522;  Coad  v. 
Cowhick,  9  Wyo.  316,  87  Am.  St.  Rep.  953,  63  Pac.  584;  In  re  O'Con- 
nor, 21  B.  I.  465,  79  Am.  St.  Rep.  814,  44  Atl.  591;  Ives  v.  McNicoU, 
59  Ohio  St.  402,  €9  Am.  St.  Rep.  780,  53  N.  E.  60,  43  L.  B.  A.  772; 
Cowhick  V.  Shingle,  5  Wyo.  87,  63  Am.  St.  Bep.  17,  87  Pac.  689,  25  L. 
B.  A.  608;  Laporte  v.  Fire  Alarm  Tel.  Co.,  146  Ind.  466,  58  Am.  St. 
Bep.  359,  45  N.  E.  588,  35  L.  B.  A.  686;  Bouse  v.  Donovan,  104  Mich. 
2S4,  53  Am.  St.  Bep.  457,  62  N.  W.  359,  27  L.  B.  A.  577;  Nicollett 
Nat.  Bank  v.  City  Bank,  88  Minn.  85,  8  Am.  St.  Bep.  643,  35  N.  W. 
577.  But  it  will  not  be  permitted  to  prevail  when  not  in  harmony 
with  the  spirit  and  policy  of  the  legislation  and  decisions  of  the 
adopting  state:  Oleson  v.  Wilson,  20  Mont.  544,  63  Am.  St.  Rep.  689, 
52  Pac.  372;  Pratt  v.  MUler,  109  Mo.  78,  32  Am.  St.  Bep.  656,  18  S. 
W.  965. 

A  Writ  of  Attachment  can  have  no  force  unless  issued  in  an  action 
on  a  contract  express  or  implied:  Mudge  v.  Steinert,  78  Cal.  34, 12  Am. 
St.  Bep.  17,  20  Pac.  147.  As  to  what  is  a  contract  within  the  meaning 
of  this  rule,  see  Mainz  y.  Lederer,  24  B.  I.  23,  96  Am.  St.  Bep.  702, 
61  Atl.  1044;  Wattles  v.  Wayne  Circuit  Judge,  117  Mich.  662,  7-2 
Am.  St.  Bep.  590,  76  N.  W.  115. 
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POBTEE  T.  PLYMOUTH  GOLD  MINING  COMPANY. 

[29  Mont.  347,  74  Pac  938.] 

APPEIJ.A.TE  PBAOnOS— Kotiee  of  Appeal.— H  the  bill  of 
ezeeptions  recites  serviee  of  notice  of  appeal  upon  counsel  for  the 
reepondent  and  his  acJuiowledgment  thereof,  a  contention  that  ser* 
vice  of  such  notice  does  not  appear  from  the  record  is  without  merit, 
(p.  571.) 

APPELIiATE  PBACnCE — ^Notice  of  Appeal. — A  contention 
that  the  record  does  not  contain  the  notice  of  appeal  and  judgment- 
roll  properly  certified  is  without  merit,  if  the  appellant  has  procured 
a  new  certificate  from  the  clerk  of  the  lower  court,  reciting  that 
the  record  contains  "full,"  true  and  correct"  copies  of  the  judgment- 
roil  and  notice  of  appeal,  to  which  no  objection  ifl  made.     (p.  571.) 

OOBPOBATIONS— Contract  for  Sale  of  Stock. — ^If  a  corpora- 
tion contracts  to  sell  stock  and  agrees  that  at  a  certain  time  thereafter 
the  purchaser  shall  be  entitled  to  return  the  stock  upon  the  hap- 
pening of  a  designated  event,  the  corporation  cannot  claim  that  the 
sale  was  valid,  and  the  contract  to  repurchase  void,  without  rescinding 
the  sale,  returning  the  purchase  money,  and  placing  the  purchaser  in 
statu  quo.     (p.  573.) 

CX>BPOBATIONa--Big]it  to  Pundiase  Their  Own  Stock.— A  pri 
vate  corporation  may  purchase  its  own  stock  if  the  transaction  is  fair 
and  in  good  faith,  free  from  actual  or  constructive  fraud,  provided 
the  corporation  is  not  insolvent,  or  in  process  of  dissolution,  and  that 
the  rights  of  its  creditors  are  in  no  way  affected  by  the  purchase, 
(pp.  573,  574.) 

OOBPORATIOKS — ^Blght  to  Purchase  Stock— Decrease  of 
Stock. — ^The  mere  repurchase  of  its  capital  stock  by  a  private  corpora- 
tion does  not  tend  to  decrease  its  capital  stock,  unless  the  directors 
absolutely  merge  or  extinguish  such  stock  after  its  repurchase,  (p. 
574.) 

COBPOBATIOKS— Contract  for  Bepurchase  of  Stock— With- 
drawal of  Subscription. — A  contract  by  which  a  private  corporation 
agrees  to  sell  stock  and  to  repurchase  upon  the  happening  of  a  cer- 
tain event,  is  not  ultra  vires  or  void,  as  a  secret  contract  between 
the  corporation  and  a  subscriber,  by  which  such  subscriber  is  at 
liberty  to  withdraw  his  subscription,  but  is  valid  and  enforceable, 
(p.  575.) 

COBPOBATIONS— Purchase  of  Stock.— A  purchaser  of  the 
stock  of  a  private  corporation  under  a  contract  entitling  him  to  re- 
convey  to  the  corporation  upon  the  happening  of  a  certain  event, 
and  to  receive  the  price  paid,  cannot  compel  the  corporation  to  re- 
purchase the  stock,  without  a  redelivery  of  it  to  the  corporation. 
(p.  576.) 

OOBPOBATIOKS— Option  to  Bepurchase  Stock.— If  an  option 
to  repurchase  coporate  stock  is  to  be  exercised  "at  the  expiration 
of  six  months  from  date,"  the  seller  is  not  bound  to  repurchase  until 
the  expiration  of  the  six  months,  and  an  offer  to  redeliver  the  stock  be- 
fore that  time  is  premature,  and  ineffective,     (pp.  576,  577.) 

OOBPOBATIOKS— Bepurchase  of  Stock.— The  fact  that  the 
buyer  of  corporate  stock  is  ''ready  and  willing"  to  return  it  in 
accordance  with  a  contract  for  its  repurchase,  does  not  constitute 
an  offer  to  return  such  stock,    (p.  577.) 
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AMrrxuiXiAxn  riSiLurics— £>isposal  of  Demurrer If  a  de- 
murrer to  a  complaint  has  been  Boetained,  on  the  ground  that  the 
complaint  does  not  state  a  cause  of  action,  the  judgment  entered  there- 
on must  be  sustained  on  appeal,  if  the  appellate  court  concludes  that 
such  demurrer  should  have  been  sustained  on  some  other  ground,  al- 
though such  ground  was  not  suggested  to  the'  appellate  court,  and 
although  the  lower  court  may  have  sustained  the  demurrer  for  a 
wrong  reason,     (p.  577.) 

ATTACm^ENT  cannot  bo  Maintained  upon  a  eomplaint  which 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  (n, 
578,)  *^ 

S.  A.  Balliet,  for  the  appellani 
Walsh  &  Newman,  for  the  respondeat. 

«»  CLAYBBRG,  C.    Appeal  from  final  judgment  and  from 
an  order  dissolving  attachment. 

The  material  allegations  of  the  complaint  are,  briefly,  as  fol- 
lows: That  on  the  twenty-third  day  of  May,  1900,  appellants 
and  respondent  entered  into  a  contract  whereby  respondent 
agreed  to  sell  appellants  four  thousand  shares  of  the  capital 
stock  of  the  respondent  company  at  the  price  of  two  thousand 
dollars;  that  appellants  purchased  the  same,  and  paid  the  (Con- 
sideration therefor  to  respondent;  that  at  the  same  time  this 
purchase  was  made  the  respondent  agreed  in  writing  with  the 
appellants  that  if,  the  expiration  of  six  months  from  the  date 
of  the  sale^  appellants  should  become  dissatisfied  with  the  stock, 
01  with  its  earning  power  as  an  investment^  they  should  be  en- 
titled to  return  the  said  stock  to  said  respondent  upon  notifying 
respondent  of  their  intention  so  to  do,  and  that  the  respondent 
should  relieve  them  of  all  liability  thereon,  and  repay  to  them 
the  said  two  thousand  dollars,  with  interest  at  eight  per  cent 
from  date  of  payment;  that  on  or  about  September  13,  1900, 
appellants  became  dissatisfied  with  the  stock  and  its  earning 
power  as  an  investment,  and  notified  respondent  of  their  con- 
clusions, and  of  their  intention  to  return  the  stock  to  respond- 
ent and  demand  the  payment  of  the  sum  of  two  thousand  dol- 
lars and  interest.  iTie  complaint  continues :  ^'And  at  said  date 
the  said  James  Porter  and  Gteorge  Swan  did  demand  of  said 
Plymouth  Gold  Mining  Company  of  Gould,  Montana,  the  pay- 
ment of  the  said  two  thousand  dollars,  with  interest,  as  afore- 
said, and  did  ***  offer  to  return  the  stock  of  said  Plymouth 
Gold  Mining  Company  in  accordance  with  the  terms  of  said 
agreement  Plaintiffs  further  state  that  ever  since  said  date 
they  have  been  ready  and  willing  to  receive  payment  of  said 
two  thousand  dollars  ($2,000)  and  interest  aforesaid  upon  the 
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Bame  from  flie  twenty-third  day  of  May,  1900,  and  ever  since 
said  thirteenth  day  of  September,  1900,  have  been  ready  and 
willing  to  deliver  said  stock  to  said  company  in  accordance  with 
said  agreement 

Eespo)ident  demurred  on  the  ground  that  the  complaint  did 
not  state  facts  sujfBciect  to  constitute  a  cause  of  action.  The 
court  below  sustained  this  demurrer.  Appellants  standing  on 
their  complaint,  judgment  was  entered  in  favor  of  defendant 

Upon  the  filing  of  the  complaint  and  issuance  of  summons 
in  this  case  appellants  caused  an  attachment  to  issue  against 
the  property  of  respondent.  Bespondent  made  a  motion  to  dis- 
solve the  attachment,  which  motion  was  heard  at  the  same  time 
as  the  hearing  of  the  demurrer.  The  court  dissolve  the  attach- 
ment, and  appellants  also  appeal  from  said  order  of  dissolution. 

On  the  day  of  the  hearing  of  these  appeals  counsel  for  re- 
spondent presented  a  motion  for  their  dismissal,  based  on  the 
three  following  grounds,  viz.:  1.  Because  the  record  does  not 
disclose  that  the  notice  of  appeal  was  served  upon  respondent; 
2.  Because  the  record  does  not  contain  the  notice  of  appeal 
properly  certified;  3.  Because  it  does  not  appear  from  the  cer- 
tificate of  th(B  clerk  of  the  court  below  that  tiie  record  contains 
the  judgment-roll.  On  the  hearing,  permission  was  given  ap- 
pellants to  correct  the  record  so  as  to  avoid  the  motion  to  dis- 
miss, if  the  facts  warranted  it  Counsel  for  the  appellants  pro- 
cured a  new  certificate  of  tiie  clerk  of  the  court  below,  which 
now  appears  attached  to  the  transcript,  and  by  which  the  clerk 
certifies  that  the  record  contains  '*f  ull,  true  and  correct*'  copies 
of  the  judgment-roll  and  notice  of  appeal. 

There  is  no  merit  in  the  first  ground  of  the  motion.  The 
respondent  does  not  object  because  there  was  no  service  of  this 
notice,  but  because  it  does  not  appear  from  the  record  that  a 
notice  of  appeal  was  served  upon  respondent.  The  bill  of  excep- 
tions, *"^  which  is  properly  a  part  of  the  record,  recites  ser- 
vice upon  counsel  for  respondent,  and  shows  their  acknowledg- 
ment of  the  same. 

The  second  and  third  grounds  of  the  motion,  viz.,  that  the 
record  does  not  contain  the  notice  of  appeal  and  judgment-roll 
properly  certified,  have  been  removed  by  the  new  certificate  of 
tiie  clerk  of  the  court  below,  to  which  no  objection  has  been 
made. 

We  advise  that  the  motion  to  dismiss  the  appeal  be  overruled. 
We  shall  therefore  concdder  the  appeal  upon  its  merits.  The 
first  matter  for  consideration  is  the  appeal  from  the  judgment. 
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and  the  first  question  to  be  decided  is^  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action? 

1.  Counsel  for  respondent,  in  support  of  the  judgment,  in- 
sists that  the  contract  sued  upon  is  ultra  vires  on  three  grounds: 

(a)  That  a  private  corporation  cannot  purchase  its  own  stock; 

(b)  that  by  such  purchase  its  capital  stock  is  decreased,  in  vio- 
lation of  section  438  of  the  Civil  Code;  (c)  that  by  such  pur- 
chase a  subscriber  is  secretly  allowed  to  withdraw  his  subscrip- 
tion.    We  shall  discuss  these  reasons  seriatim. 

(a)  May  a  private  corporation  purchase  its  own  stock?  Gen- 
erally speaking,  a  corporation,  when  acting  within  the  scope  of 
the  purposes  of  its  organization,  has  the  same  power  to  contract 
with  reference  to  such  purposes  as  an  individual.  True,  this 
power  must  be  exercised  in  the  proper  corporate  manner,  ai^  by 
the  proper  corporate  officers.  In  this  case,  however,  no  question 
is  raised  concerning  the  form  or  manner  of  the  execution  of 
the  contract  sued  upon.  So  we  must  assume  that  it  was  made 
in  the  proper  corporate  manner,  and  by  the  proper  corporate 
officers.  In  the  absence  of  a  showing  to  the  contrary,  we  must 
also  assume  that  the  corporation  held  the  stock  in  question  for 
sale  just  as  it  holds  any  other  asset,  and  possessed  the  power  of 
disposition.  We  are  therefore  not  concerned  as  to  the  manner 
in  which  the  corporation  acquired  the  stock,  or  the  character 
of  the  stock  itself.  It  is  sufficient  to  know  that  it  had  the  stock, 
"*•  the  right  to  sell  it,  sold  it,  and  received  the  purchase  price 
upon  such  sale. 

Eespondent  complains  that  the  corporation  did  not  stop  at 
the  sale  of  the  stock  and  the  receipt  of  the  purchase  money,  but 
contracted  to  take  the  stock  back  and  return  the  purchase  price, 
with  interest,  upon  the  happening  of  certain  events.  This 
agreement  by  the  corporation  is  based  upon  the  consideration  of 
the  purchase  of  and  payment  for  the  stock  by  appellants,  by 
the  express  terms  of  the  contract  sued  upon.  Two  objects  were 
evidently  in  the  minds  of  the  contracting  parties  at  the  time 
this  contract  was  entered  into,  which  were  sought  to  be  accom- 
plished by  the  contract,  viz.,  the  sale  of  the  stock  and  a  contract 
for  its  repurchase.  The  company  desired  to  sell  the  stock;  ap- 
pellants desired  to  purchase  the  same,  but  were  unwilling  to 
do  so  without  having  the  company  boxmd  by  contract  to  repur- 
chase it  upon  the  happening  of  certain  events.  The  purchase 
and  payment  of  the  purchase  price  was  a  consideration  to  the 
company  for  its  promise  to  repurchase  the  stock.  There  was 
but  one  contract,  viz.,  for  the  sale  and  repurchase  of  the  stock. 
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each  object  being  a  considepation  for  the  other.  This  contract 
was  entire  and  indivisible.  The  sale  could  not  be  sustained 
unless  the  contract  of  repurchase  could  be  enforced.  Therefore, 
if  a  portion  of  the  contract  is  ultra  vires,  the  whole  contract 
must  fall.  The  corporation  cannot  be  heard  to  say  that  the  sale 
was  valid  and  £he  contract  to  repurchase  was  void  without  re- 
scinding the  sale  and  returning  the  purchase  money,  thus  plac- 
ing the  other  party  in  statu  quo  ante.  The  appellants  have  exe- 
cuted the  contract  of  purchase  on  their  part  by  the  payment  of 
the  purchase  price.  The  corporation  therefore  has  received  from 
them  something  of  value,  which  it  would  not  have  received  ex- 
cept for  its  contract  of  repurchase.  It  cannot  be  heard  to  say : 
'*True,  1  have  received  your  two  thousand  dollars,  which  I 
promised  to  return  to  you  upon  the  happening  of  certain  events, 
but  my  promise  in  that  regard  was  and  is  beyond  my  power  to 
enter  into,  and,  although  the  contemplated  events  have  occurred, 
I  will  keep  your  money,  and  will  not  perform  my  contract" 
•'^''  Such  action,  if  allowed,  would  be  reproach  upon  the  law. 
It  is  not  honest  or  right,  and  right  is  the  basic  principle  of  all 
law. 

The  following  language  of  Judge  Parker  in  Steam  Naviga- 
tion Co.  V.  Weed,  17  Barb.  378,  is  very  pertinent  in  this  con- 
nection: **I  am  happy  to  come  to  the  conclusion  that  the  law 
will  not  sustain  this  most  unconscionable  defense.  It  ill  be- 
comes the  defendants  to  borrow  from  the  plaintiff  one  thousand 
dollars  for  a  single  day,  to  relieve  their  immediate  necessities, 
and  then  to  turn  around  and  say,  *I  will  not  return  you  this 
money,  because  you  had  no  power,  by  your  charter,  to  lend  it.' 
I-et  them  first  restore  the  money,  and  then  it  will  be  time  enough 
for  them  to  discuss  with  the  sovereign  power  of  the  state  of 
Connecticut  the  extent  of  the  plaintiff's  chartered  privileges. 
We  shall  lose  our  respect  for  the  law  when  it  so  far  loses  its 
character  for  justice  as  to  sanction  the  defense  here  attempted.'* 

But  this  is  somewhat  of  a  digression,  and  is  only  stated  as 
illustrating  the  character  of  the  defense  sought  to  be  interposed 
by  the  corporation.  We  shall  now  return  to  the  question  under 
consideration. 

We  believe  the  rule  to  be  well  settled  in  the  United  States  by 
the  overwhelming  weight  of  authority  and  reason  that  a  private 
corporation  may  purchase  its  own  stock  if  the  transaction  is 
fair  and  in  good  faith ;  if  it  is  free  from  fraud,  actual  or  con- 
structive; if  the  corporation  is  not  insolvent,  or  in  process  of 
dissolution;  and  if  the  rights  of  its  creditors  are  in  no  way 
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affected  thereby:  Clapp  ▼.  Peterson,  104  HL  26;  City  Bank  of 
Columbus  y.  Bruce,  17  K  T.  607;  State  ▼.  Smith,  48  Vt  266; 
Williams  y.  Savage  Mfg.  Co.,  3  McL  Ch.  418;  Taylor  y.  Miami 
Exp.  Co.,  6  Ohio,  177;  Crandall  v.  Lincoln,  62  Conn.  73,  62 
Am.  Hep.  660;  Chicago  etc.  B.  B.  Co.  y.  Marseilles,  84  IlL 
146;  Dupee  v.  Boston  Water  Power  Co.,  114  Mass.  37;  St 
Louis  Bawhide  Co.  y.  Hill,  72  Mo.  App.  142 ;  Morgan  y.  Lewis, 
46  Ohio  St  1,  17  N.  B.  658;  Yeaton  y.  Eagle  Oil  etc.  Co., 
4  Wash.  183,  29  Pac.  1051;  Chapman  y.  Ironclad  etc.  Co., 
62  N.  J.  L.  497,  41  Atl.  690;  Blalock  y.  K^emersville  Mfg.  Co., 
110  N.  C.  99,  14  S.  E.  601;  «^  Howe  Grain  etc  Co.  y.  Jones, 
21  Tex.  Ciy.  App.  198,  61  S.  W.  24;  Chalteaux  y.  Mueller,  102 
Wis.  525,  78  N.  W.  1082 ;  Bollins  y.  Shaver  Wagon  etc.  Co.,  80 
Iowa,  380,  20  Am.  St  Bep.  427,  45  N.  W.  1037;  OUver  t. 
Bahway  Ice  Co.,  64  N.  J.  Eq.  696,  64  Atl.  460;  BepubUc  lite 
Ins.  Co.  y.  Swigert,  136  IlL  150,  26  N.  E.  680, 12  K  B.  A.  328; 
First  Nat  Bank  of  Peoria  v.  Peoria  Watch  Co.,  191  HI.  128,  60 
N.  E.  859;  New  England  Trust  Co.  y.  Abbott,  162  Mass.  148, 
38  N.  E.  432,  27  L.  B.  A.  271;  West  y.  AyeriU  Grocery  Co., 
109  Iowa,  488,  80  N.  W.  655;  Dock  v.  Schlichter  Jute  Co.,  167 
Pa.  St  370,  31  Atl.  656;  Marvin  y.  Anderson,  111  Wis.  387, 
87  N.  W.  226;  1  Cook  on  Corporations,  sec.  311. 

No  bad  faith,  unfairness,  or  fraud  is  charged  against  this 
transaction.  There  is  nothing  tending  to  show  that  the  corpora- 
tion is  insolvent,  or  in  process  of  dissolution,  or  that  any  cred- 
itors exist  whose  rights  could  be  affected. 

(b)  Would  the  capital  stock  of  the  company  have  been  re- 
duced in  violation  of  section  438  of  the  Civil  Code  by  the  pur- 
chase of  this  stock? 

Section  438  of  the  Civil  Code  provides  as  follows:  '^Directors 
of  corporations  must  not  •  •  .  .  reduce  or  increase  the  capita] 
stock  except  as  hereinafter  specially  provided."  The  mere  re- 
purchase of  this  stock  would  not  tend  to  decrease  the  capital 
stock  of  the  company,  unless  the  directors  should  absolutely 
merge  or  extinguish  the  stock  after  its  repurchase.  The  com- 
pany could  own  and  deal  with  it  just  the  same  as  it  had  done 
before  the  sale.  It  could  be  sold  and  issued  again.  The  com- 
pany would  be  in  no  different  position  as  to  this  stock  than  it 
would  have  been  had  the  transaction  with  appellants  in  regard 
to  it  never  occurred.  When  it  is  transferred  to  the  company, 
it  becomes  a  part  of  its  property.  It  is  there  for  the  creditois 
and  stockholders.  The  capital  stock  is  not  decreased.  A  por* 
tion  of  the  capital  of  the  company  may  be  unavailable  until  the 
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stock  is  again  sold  and  issued,  but  nothing  is  destroyed.  Whether 
the  stock  is  merged  or  extinguished  or  held  as  an  asset  for  sale 
is  much  a  matter  of  intention  on  the  part  of  the  corporation. 
**"^  If  it  is  unlawful  to  decrease  the  capital  stock,  presump- 
tively the  directors  did  not  violate  the  law.  It  would  require 
some  positive  showing  to  the  contrary  to  overturn  this  presump- 
tion. The  following  authorities  lend  sufficient  support  to  this 
position:  1  Cook  on  Corporations,  sec.  313;  Taylor  v.  Miami 
Exp.  Co.,  6  Ohio,  177;  City  Bank  of  Columbus  v.  Bruce,  17 
N.  T.  507;  WilUams  v.  Savage  Mfg.  Co.,  3  Md.  Ch.  418;  Ex 
parte  Holmes,  6  Cow.  426;  State  v.  Smith,  48  Vt.  266;  Mor- 
gan V.  Lewis,  46  Ohio  St  1,  17  N.  E.  668;  Bank  of  San  Luis 
Obispo  V.  Wickersham,  99  Cal.  666,  34  Fac.  444. 

(c)  Did  such  purchase  secretly  allow  a  subscriber  to  with- 
draw his  subscription? 

It  must  be  remembered  that  appellants  did  not  become  sub- 
scribers for  any  stock  of  the  respondent  company,  and  therefore 
there  could  have  been  nothing  due  to  the  company  from  them 
as  subscribers.  By  the  transaction  they  became  the  bona  fide 
owners  of  the  stock  as  full  paid,  and  could  never  be  called  on, 
at  least  by  the  company,  to  pay  any  further  sum  on  the  stock. 
Therefore  the  numerous  cases  relied  on  by  the  counsel  for  the 
respondent  of  secret  contracts  between  a  corporation  and  a  sub- 
scriber for  stock,  by  which  the  subscriber's  liability  for  further 
payment  on  their  subscription  is  released,  while  excellent  law, 
have  absolutely  no  bearing  upon  this  case.  The  supreme  court 
of  Illinois  well  says  with  reference  to  these  cases:  ''So  the 
question  is  not  whether  appellant  may  release  the  village  from 
paying  for  and  receiving  the  shares  subscribed  for,  but  whether 
appellant  has  power  to  purchase  shares  of  its  own  stock,  paid 
for,  issued  to  and  held  by  the  village'' :  Chicago  etc.  By.  Co.  v. 
Marseilles,  84  111.  643.  In  the  following  cases,  among  others, 
contracts  similar  to  the  one  in  question  were  held  not  to  be 
ultra  vires,  and  were  enforced  against  the  corporations :  Browne 
V.  St.  Paul  Plow  Works,  62  Minn.  90,  64  N.  W.  66;  Vent  v. 
Duluth  C.  &  S.  Co.,  64  Minn.  307,  67  N.  W.  70;  Preemont  Car- 
riage Co.  V.  Thomsen,  65  Neb.  370,  91  N.  W.  376;  Chicago  R. 
R.  Co.  V.  Marseilles,  84  111.  145;  Howe  Grain  etc.  Co.  v.  Jones, 
21  Tex.  Civ.  App.  198,  51  S.  W.  24;  New  England  ««>  Tr.  Co. 
f.  Abbott,  162  Ma^.  148,  38  N.  E.  432,  27  L.  E.  A.  271;  West 
V.  AveriU  Co.,  109  Iowa,  488,  80  N.  W.  655. 

We  are  satisfied  from  the  foregoing  authorities  that  the  con- 
tract was  a  valid  and  enforceable  one,  and  that  the  court  erred 
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in  holding  that  it  was  ultra  vires.  Speaking  generally^  there 
is  nothing  inherently  wrong  about  such  contracts^  and  they  have 
been  frequently  enforced  as  between  individuals:  Sehultz  v. 
O'Eourke,  18  Mont.  418,  45  Pac.  634;  Maurer  v.  Kin&  127 
(^il.  114,  59  Pac.  290. 

2.  But  the  complaint  is  fatally  defective  in  another  substan- 
tial regard.  Section  1950  of  ihe  Civil  Code  provides:  ''An 
obligation  is  conditional^  when  the  rights  or  duties  of  any  party 
thereto  depend  upon  the  occurrence  of  an  uncertain  event'' 
Section  1953  provides:  "Conditions  concurrent  are  those  which 
are  mutually  dependent,  and  are  to  be  performed  at  the  same 
time/'  Section  1955  provides:  "Before  any  party  to  an  obliga- 
tion can  require  another  party  to  perform  any  act  under  it, 
he  must  fulfill  all  conditions  precedent  thereto  imposed  upon 
himself;  and  must  be  able  and  offer  to  fulfill  all  conditions  con- 
current so  imposed  upon  him  on  the  like  fulfillment  by  the 
other  party,  except  as  provided  by  the  next  section.'*  The  con- 
tract  sued  upon  comes  clearly  within  the  provisions  of  these 
sections.  The  duty  of  redelivery  of  the  stock  to  the  respondent, 
and  the  payment  for  the  same  by  the  respondent,  became  con- 
current,  mutually  dependent,  and  to  be  performed  simultane- 
ously: Sehultz  V.  O'Eourke,  18  Mont  418,  45  Pac.  634.  This 
being  true,  appellants,  before  they  can  require  the  performance 
of  the  duty  devolving  upon  respondent  to  repurchase  the  stock, 
"must  be  able  and  offer  to  fulfill  all  conditions  concurrent  so 
imposed  upon  him  on  the  like  fulfillment  by  the  other  party*': 
Civ  Code,  sec.  1955.  The  complaint  is  wanting  in  any  suffi- 
cient allegation  of  this  character.  The  latter  part  of  para- 
graphs 2  and  3  of  the  complaint,  above  quoted,  contain  the  only 
allegations  which  could  tend  in  any  way  to  this  end.  The  lat- 
ter part  of  paragraph  2  alleges  an  offer  made  on  or  about  Sep- 
tember 13,  1900,  to  return  the  stock  "in  accordance  with  the 
*®*  terms  of  said  agreement."  The  contract  was  entered  into 
on  May  23,  1900.  The  option  of  resale  by  the  appellants  was 
to  be  exercised  "at  the  expiration  of  six  months  from  this  date." 
Respondent,  therefore,  under  the  contract,  was  not  bound  to  re- 
purchase the  stock  until  the  expiration  of  six  months  from  May 
23,  1900,  and  an  offer  to  deliver  the  stock  to  the  corporation 
before  the  expiration  of  that  time  was  premature,  and  of  no 
avail:  Sehultz  v.  O'Rourke,  18  Mont  418,  45  Pac.  634.  The 
only  other  allegations  in  the  complaint  upon  this  matter  are 
those  found  in  paragraph  3.  They  are  utterly  insufficient 
They  do  not  show  that  the  appellants  were  able  or  offered  to 
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return  the  stock  but  only  that  ^'ihey  are  ready  and  willing^  to 
do  80.  Being  ready  and  wiUing  to  perform  an  act  cannot  be 
tortured  bj  construction  into  an  allegation  of  an  offer  to  per- 
form such  act  One  might  be  ready  and  willing  to  do  an  act 
without  knowledge  thereof  on  the  part  of  the  other  party.  The 
other  party  could  only  legally  acquire  such  knowledge  by  an 
offer  of  performance,  made  to  him.  It  is  thus  apparent  that 
the  complaint  is  deficient  for  want  of  proper  allegations  in  this 
regard. 

This  specific  defect  in  the  complaint  was  not  raised  or  argued 
in  this  court  Counsel  for  respondent  insists  only  that  the  com- 
plaint is  deficient,  because  it  does  not  allege  that  the  stock  was 
offered  to  be  returned  properly  indorsed^  so  as  to  pass  title  to 
the  company  upon  its  surrender^  and  not  that  there  was  no 
offer  to  deliver  the  stock.  This  position  must  have  been  taken 
by  counsel  under  the  erroneous  assumption  that  the  allegations 
of  offer  to  return  the  stock  on  September  13th  were  sufficient 
We  have  seen  that  they  did  not  have  that  effect  This  court 
has  established  the  rule  that^  where  a  demurrer  has  been  filed 
to  a  complaint  on  the  groxmd  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action^  and  the  court  below  sus- 
tains such  demurrer^  and  plaintiff  elects  to  stand  on  his  com- 
plaint, and  judgment  is  entered  against  him,  upon  an  appeal 
from  the  judgment  it  will  be  affirmed  if  this  court,  upon  an  in- 
spection of  the  complaint,  concludes  that  the  demurrer  should 
*^  have  been  sustained  upon  some  other  ground,  although  such 
ground  was  not  suggested  or  argued  to  this  court  by  counsel, 
and  although  the  court  below  may  have  sustained  the  demurrer 
for  a  wrong  reason.  The  court  says :  ''This  case  is  before  this 
court  on  appeal  from  the  judgment,  which  judgment  was  on 
demurrer  sustained  to  the  amended  complaint  for  want  of  sub- 
stance, plaintiff  abiding  its  complaint  The  court  was  right 
in  its  decision  on  the  demurrer.  The  judgment  is  right,  and 
must  be  sustained.  The  court  may  have,  in  sustaining  the  de- 
murrer, done  so  for  a  wrong  reason,  but  we  have  nothing  to  do 
with  its  reasons.  Our  duty  is  to  pass  upon  the  correctness  of 
its  action.  If  the  act  of  the  court  in  sustaining  the  demurrer 
was  right,  the  court  must  be  sustained:  Hayne  on  New  Trial 
and  Appeal,  p.  839.  The  silence  of  counsel  as  to  the  defects 
found  by  this  court  in  the  said  complaint  cannot  in  such  a  case 
as  this  be  regarded  as  a  restriction  upon  the  legal  scope  of  the 
general  objection  raised  by  the  demurrer":  Butte  Hardware 
Co.  V.  Prank,  25  Mont  344,  65  Pac.  1. 

.Am.  St.  Rep.  Vol.  101-37 
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Counsel  for  appellants  may  say  that  the  bill  of  exceptions  in 
the  record  discloses  the  fact  that  the  court  below^  in  deciding 
the  demurrer^  only  passed  upon  the  question  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action^  be- 
cause the  contract  sued  upon  was  ultra  vires.  There  is  noth- 
ing, however,  in  the  bill  of  exceptions,  which  in  any  manner  dis- 
closes that  the  point  last  above  referred  to  in  this  opinion  was 
not  argued  to  or  considered  by  the  court.  It  may  have  been. 
The  presumption  that  it  was  is  just  as  consistent  with  the  re- 
cital in  the  bill  of  exceptions  as  that  it  was  not.  We  cannot^ 
therefore,  permit  this  recital  in  the  bill  of  exceptions  to  prevail 
over  the  law  as  laid  down  by  this  court  in  its  decisions. 

3.  The  question  as  to  the  action  of  the  court  in  dissolving 
the  attachment  which  was  issued  at  the  time  the  suit  was  com- 
menced becomes  immaterial  xmder  the  conclusions  that  we  have 
reached  upon  the  appeal  from  the  judgment  If  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  no 
attachment  could  be  maintained. 

•••  Upon  the  decision  of  this  court  above  cited  we  advise  that 
the  motion  to  dismiss  the  appeal  be  overruled,  and  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

Per  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion^  the  motion  to  dismiss  is  denied,  and  the  judgment  and 
order  affirmed. 

HOLLOWAY,  J.  I  agree  with  the  conclusion  reached  in 
paragraph  2  of  the  opinion.  The  only  question  before'  the  court 
for  determination  is.  Does  the  complaint  state  a  cause  of  action? 
That  question  is  answered  in  the  negative  in  paragraph  2  above, 
and  the  judgment  of  the  trial  court  ia  affirmed.  In  my  judg- 
ment, the  decision  reached  in  paragraph  1  of  the  opinion  ia 
simply  a  dictum,  and  should  not  be  announced  as  a  determina- 
tion of  this  court 


A  Corporation  maj,  under  ordinary  eircnmstanees,  pnreliasd  its  owa 
stock:  See  the  monoRraphie  note  to  Commercial  Nat.  Bank  ▼.  Bnrcli. 
33  Am.  St.  Bep.  939-347.  Compare  Adams  etc.  Co.  ▼.  Deyette,  8  8L 
Dak.  119,  59  Am.  St.  Bep.  761,  65  N.  W.  471,  3l  L.  B.  A.  497.  It  can- 
not do  so,  however,  to  the  prejudice  of  its  creditors:  HaU  t.  Hen- 
derson, 126  Ala.  449,  85  Am.  St.  Bep.  5S,  28  South.  531.  And  it  is  held 
that  a  corporation  cannot  reduce  its  anthoriEed  capital  by  purehasinf 
its  own  shares  for  cancellation:  Cartwright  y.  Dickinson.  88  Ten^ 
476,  17  Am.  fit  Bep.  910,  12  a  W.  1030,  7  L.  B.  A.  706. 
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STATE  ▼.  KEEBL. 
[29  Mont.  608,  75  Pae.  362.] 

MUBBEB* — ^mformatioii  for  Mnrdor  need  not  expressly  allege 
an  intent  to  kilL     (p.  580.) 

IffUBDBS.^ — ^Inf ormatton  for  murder  must  direetly  allege  that 
death  resulted  from  the  mortal  wound  or  wounds  inflicted  by  the 
defendant,     (p.  581.) 

MUBDES.— Information  for  murder  which  is  defective  in  in- 
Buifieientlj  alleging  the  cause  of  death  is  not  cured  bj  a  concluding 
allegation  that  ''so  the  said  defendant  did  kill  and  murder  the  said 
daeeased.''    (pp.  581,  682.) 

MUUT>BH -Insanft  Delnsioiia. — ^Instruction  that  insane  delu- 
sions, to  excuse  murder,  must  be  such  that  if  things  were  as  the 
person  possessed  of  such  delusions  imagined  them  to  be  thej  would 
justify  the  act  springing  from  such  delusions,  and  that  one  suffering 
from  a  partial  delusion  was  in  the  same  situation  as  to  responsibility 
as  if*  the  facts  with  respect  to  which  the  delusion  existed  were  real, 
are  radically  wrong,  and  fatally  erroneous,     (p.  584.) 

OBIBIINAIf  IiAW— Insanity  as  Defense.— If  a  person  is  charged 
with  the  commission  of  a  crime,  and  if  at  the  time  of  its  commis- 
sion, by  reason  of  disease  affecting  his  mind,  his  mental  faculties  were 
so^impaired  or  peryerted,  as  that  he  was  unable  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  with  which  he  is  charged, 
or  if  he  was  able  to  recognize  that  it  was  wrong,  and  yet  was  impelled 
by  some  impulse,  originating  in  disease,  to  the  commission  of  the 
act,  and  was  unable  by  reason  of  the  disease^  condition  of  his  mind, 
enfeebling  his  will,  or  otherwise^  to  refrain  from  its  eommission,  he 
is  not  guilty  by  reason  of  his  insanity,    (p.  586.) 

TBTATfc — ^Instmctlona  Whi^hare  Conflicting  upon  a  material 
issue  are  ground  for  the  reversal  of  the  judgment,     (p.  586.) 

MUBDER. — ^Instructions,  in  a  murder  ease,  that  certain  evi- 
dence is  corroborative  of  other  evidence,  is  a  comment  on  the  .weight 
of  the  evidence,  and  therefore  reversible  error,     (p.  687.) 

INSANITT  A8  DEFENSE. — Instructions  stating  that  lunatics 
and  insane  persons  are  incapable  of  committing  crimes,  and  that  if 
the  defendant  was  an  insane  person  he  should  be  acquitted,  are  er- 
roneous if  not  qualified  by  adding  a  definition  of  the  term  "in- 
sanity," because  some  forms  of  insanity  are  no  defense  to  crime, 
(p.  688.) 

IKSANITT  as  Defense  to  Crime  is  a  question  of  fact  for  the 
jury  to  determine  under  proper  instructions,     (p.  588.) 

INSANITT  as  Defense  to  Crime. — An  insane  person  in  crim- 
inal law,  incapable  of  committing  a  crime,  is  one  who  is  so  mentaUy 
unsound  as  to  be  unable  to  form  a  criminal  intent  to  commit  the 
particular  crime  charged,     (p.  590.) 

T.  J.  WaUh  and  C.  B.  Nolan,  for  the  appellant 

J.  Donovan,  attorney  general,  for  the  state. 

«•  CALLAWAY,  C.    The  defendant  has  appealed  from  a 
jndgment  finding  him  gailty  of  murder  in  the  second  degree^ 
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and  from  an  order  denying  his  motion  for  a  new  triaL  A  num- 
ber of  errors  are  assigned. 

1.  He  first  attacks  the  information,  which,  omitting  the 
formal  parts,  is  as  follows :  '^hat  at  the  county  of  Lewis  and 
Clarke^  in  the  state  of  Montana,  on  or  abont  the  eleventh  day  of 
April,  A.  D.  1902,  and  before  the  filing  of  this  information,  the 
said  James  S.  Keerl,  did,  willfully,  unlawfully,  feloniously  and 
of  his  deliberately  premeditated  malice  aforethought,  make  an 
assault  upon  one  Thomas  Crystal,  a  human  being,  and  a  certain 
pistol,  commonly  called  a  revolver,  which  was  then  and  there 
loaded  with  gunpowder  and  leaden  bullets,  and  by  him,  the  said 
James  S.  Keerl,  had  and  held  in  his  right  hand,  he  the  said 
James  S.  Keerl,  did  then  and  there  willfully,  unlawfully,  fe- 
loniously and  of  his  deliberately  premeditated  malice  afore- 
thought, shoot  off  and  discharge  at,  upon  and  into  the  body  of 
said  Thomas  Crystal,  thereby  and  by  thus  striking  the  said 
Thomas  Crystal  with  the  said  leaden  bullets,  infiicted  upon 
the  said  Thomas  Crystal  certain  mortal  wounds  in  the  back, 
side  and  head  of  the  said  Thomas  Crystal  (a  more  particular 
description  of  which  said  mortal  woxmds  is  to  the  county  attor- 
ney unknown),  of  which  said  mortal  wounds  the  said  Thomas 
Crystal  did  then  and  there  languish,  and  languishing  did  live, 
and  thereafter,  on  the  twenty-first  day  of  April,  A.  D.  1902,  at 
the  county  of  Lewis  and  Clarke,  in  the  state  of  Montana,  the  said 
Thomas  Crystal  died.**  The  objections  lodged  against  the  in- 
formation are:  1.  It  does  not  contain  an  express  averment  of 
intent  to  kill;  2.  It  fails  to  allege  that  death  resulted  from  the 
wounds  inflicted. 

The  first  objection  must  be  overruled  on  the  authority  of 
State  V.  Metcalf,  17  Mont.  417,  43  Pac.  182,  State  v.  Northrup, 
13  Mont.  522,  35  Pac.  228,  and  Territory  v.  Gtodas,  8  Mont 
*^"  347,  21  Pac.  26.  While  the  pleading  in  this  respect  must 
be  held  sufficient  imder  the  cases  cited,  this  court  has  hitherto 
suggested  that,  as  following  a  better  practice,  prosecuting  oflS- 
cers  should  aver  intent  specially:  Territory  v.  Godas,  8  Mont 
347,  21  Pac.  26. 

The  second  point  urged  presents  more  diflBculty.  After  al- 
leging the  infliction  of  certain  mortal  wounds,  the  information 
continues,  "of  which  said  mortal  wounds  the  said  Thomas  Crys- 
tal did  then  and  there  languish  and  languishing  did  live,  and 
thereafter,  on  the  twenty-first  day  of  April,  A.  D.  1902,  at  the 
county  of  I^wis  and  Clarke,  in  the  state  of  Montana^  fhe  said 
Thomas  Crystal  died." 
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An  isionnatiozi  must  be  direct  and  certain  as  regards  the 
party  charged^  the  offense  charged,  and  the  paraticular  circom- 
stances  of  the  offense  charged,  when  they  are  necessary  to  con- 
stitnte  a  complete  offense:  Pen.  Code,  sec.  1834.  It  is  not  per- 
missible to  convict  the  defendant  upon  mere  inferences;  he 
must  be  directly,  plainly  and  specifically  charged  with  the  com- 
mission of  a  certain  crime,  and  it  must  be  proved  substantially 
as  alleged  in  order  to  convict  him.  In  order  to  convict  an  ac- 
cused of  murder,  the  fact  of  the  killing  by  him  as  alleged  must 
be  proved  beyond  a  reasonable  doubt:  Fen.  Code,  sec.  358. 
The  fact  that  the  defendant  inflicted  upon  another  human  being 
a  mortal  wound  deliberately,  premeditatedly,  with  malice  afore- 
thought, and  with  the  intent  to  kill  the  victim,  is  not  sufficient 
to  substantiate  a  charge  of  murder.  The  victim  must  die  of  the 
mortal  wound,  and  within  a  year  and  a  day  after  the  stroke  is 
received  or  the  cause  of  death  administered:  Pen.  Code,  sec. 
867.  If  the  victim  die  of  the  mortal  wound,  but  after  a  year 
and  a  day  have  elapsed  since  its  infliction,  the  defendant  may 
not  be  convicted  of  either  murder  or  manslaughter.  Neither 
can  he  be  so  convicted  if,  while  the  victim  is  languishing  be- 
cause of  a  mortal  wound,  death  ensues  from  some  cause  not 
connected  with  or  a  consequence  of  the  wound.  For  these  rea- 
sons the  information  should  directly  allege  that  death  resulted 
from  the  mortal  wounds  inflicted  by  the  defendant.  This  view 
being  so  clearly  correct  in  principle,  it  would  seem  that  no  cita- 
tion ^^  of  authorities  is  necessary,  but  see  Clark  on  Criminal 
Procedure,  178 ;  People  v.  Uoyd,  9  Cal.  55 ;  Commonwealth  v. 
Macloon,  101  Mass.  1,  100  Am.  Dec.  89 ;  State  v.  Sundheimer, 
93  Mo.  311,  6  S.  W.  52;  Maxwell's  Criminal  Procedure,  180; 
Bishop's  New  Criminal  Procedure,  sees.  527,  531,  532;  Whar- 
ton's Criminal  Law,  10th  ed.,  sec.  536. 

In  Lutz  V.  Commonwealth,  29  Pa.  St  441,  while  an  indict- 
ment containing  language  similar  to  the  one  at  bar  was  sus- 
tained, the  court  say:  ''This  indictment  is  not  artistically  ex- 
pressed. Its  grammatical  construction  is  open  to  criticism, 
and  it  trenches  hard  on  those  rules  of  certainty  which  obtain  in 
criminal  pleading.'' 

'The  attomqr  general  relies  on  the  concluding  clause  of  the 
information  as  supplying  the  defect,  because  it  alleges,  'and  so 
the  said  James  S.  Eeerl  did  in  the  manner  and  form  aforesaid 
willfully,  unlawfully,  feloniously  and  of  his  deliberately  pre- 
meditated malice  aforethought  kill  and  murder  the  said  Thomas 
CzystaL'     These  words  are  the  mere  conclusion  drawn  from  the 
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preceding  averments.  If  the  averments  are  bad,  the  couclusioii 
will  not  aid  them ;  if  they  are  good,  and  suflSciently  describe  the 
crime  as  the  law  requires  ....  the  formal  concluding  words 
are  immaterial'' :  Territory  v.  Young,  6  Mont.  244,  5  Pac.  248 ; 
State  V.  Northrup,  13  Mont.  622,  36  Pac.  228. 

We  cannot  give  our  approval  to  this  information.  As  this 
case  must  go  back  for  a  new  trial,  the  information  may  be 
amended  by  leave  of  the  court  to  conform  to  the  views  herein 
expressed. 

2.  The  defense  interposed  was  that  the  defendant,  when  he 
committed  the  homicide,  was  affected  with  insanity.  The  de- 
fendant excepts  to  instructions  Nos.  48,  50,  51,  52,  56  and  57, 
and  alleges  that  48,  61  and  62  are  in  conflict  with  34,  38,  49, 
63,  54  and  56.  A  discussion  of  a  portion  of  those  excepted  to 
will  be  sufficient  to  dispose  of  the  points  raised.  We  quote  62, 
66  and  67. 

^'62.  The  standard  of  accountability  is  this:  Had  the  de- 
fendant, at  the  time  of  the  commission  of  the  act,  sufficient  men- 
tal *^**  capacity  to  appreciate  the  character  and  quality  of  the 
act?  Did  he  know  and  understand  that  it  was  a  violation  of 
the  rights  of  another,  and  in  itself  wrong?  Did  he  know  that 
it  was  prohibited  by  the  laws  of  this  state,  and  that  its  commis- 
sion would  entail  punishment  and  penalties  upon  himself?  If 
he  had  the  capacity  thus  to  appreciate  the  character  and  compre- 
hend the  possible  or  probable  consequences  of  his  act,  he  is  re- 
sponsible to  the  law  for  the  act  thus  committed,  and  is  to  be 
judged  accordingly.'* 

"56.  The  court  further  instructs  you  that,  if  you  find  that 
the  accused  was  possessed  of  a  delusion  or  delusions,  you  are 
carefully  to  bear  in  mind  that  it  is  not  every  delusion  that  can 
be  considered  an  insane  delusion.  The  delusion  must  be  of  such 
a  character  that,  if  things  were  as  the  person  possessed  of  such 
delusion  imagined  them  to  be,  they  would  justify  the  act  spring- 
ing from  the  delusion. 

"67.  The  court  further  instructs  you  that  if  you  find  the 
accused  was  possessed  of  a  partial  delusion  only,  and  was  not 
in  other  respects  insane,  then  he  must  be  considered  in  the  same 
situation,  as  to  responsibility,  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  real  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposed  another  man  to  be 
in  the  act  of  attempting  to  take  away  his  life,  and  he  killed  that 
man,  as  he  supposed,  in  self-defense,  he  would  be  exempt  from 
punishment;  but  if  his  delusion  was  that  the  deceased  had  done 
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a  serioas  injury  to  his  character  or  person^  and  he  killed  him 
in  revenge  for  snch  supposed  injury^  he  would  be  liable  to  pun- 
ishment 

These  instructions  bring  us  to  a  realm  in  which  the  investi- 
gator  feels  himself  lost  in  a  labyrinth  of  conflicting  decisional 
Of  course^  any  discussion  of  the  principles  applicable  to  in- 
nnity  as  a  defense  to  a  crime  must  necessarily  be  limited  to  the 
particular  case  in  hand.  As  to  what  extent  juries  should  be 
instructed  upon  this  subject  and  the  subject  matter  of  such  in- 
structions is  of  the  greatest  importance.  S6me  general  rules 
haye  always  been,  and  must  be^  laid  down  by  the  courts  for  the 
•**  guidance  of  juries  in  trials  of  this  character.  This  view  is 
vniversally  adopted;  the  only  question  is,  What  rule  or  rules 
diould  be  adopted^  and  should  the  courts  lay  down  any  test? 
The  tests  of  insanity  generally  adopted  by  the  courts  are  the  right 
and  wrong  test,  the  irresistible  impulse  test,  the  right  and  wrong 
test  as  regards  the  particular  act,  and  the  right  and  wrong 
test  as  modified  by  the  irresistible  impulse  test.  The  supreme 
court  of  New  Hampshire  denies  the  existence  of  any  test:  State 
T.  Pike,  49  N.  H.  899,  6  Am.  Eep.  633;  State  v.  Jones,  60  N. 
H.  369,  9  Am.  Rep.  242. 

A  majority  of  the  courts  seein  to  follow  the  right  and  wrong 
test  laid  down  in  McNaghten's  case:  10  Clark  &  F.  200,  1 
Car.  &  K.  47.  Eng.  C.  L.  Rep.  129,  8  Eng.  Rep.,  Full  Print, 
718.  For  this  reason,  and  because  instructions  62,  66  and  67 
are  based  upon  the  doctrines  enunciated  in  that  celebrated  case, 
we  are  justified  in  discussing  it  at  some  length.  We  shall 
do  so  with  special  reference  to  instructions  66  and  67.  In 
1843  Daniel  McNaghten  was  tried  for  the  murder  of  Edward 
Drummond.  At  his  trial  medical  testimony  was  adduced 
diowing  that  McNaghten  was  of  unsound  mind  at  the  time  of 
the  killing;  that  he  suffered  from  morbid  delusions;  that  a 
person  so  laboring  under  a  morbid  delusion  might  have  a  moral 
perception  of  right  and  wrong,  but  that  in  case  of  the  pris- 
oner it  was  a  delusion  which  carried  him  away  beyond  the 
power  of  his  own  control,  and  left  him  no  such  perception; 
and  that  he  was  not  capable  of  exercising  any  control  over  acts 
which  had  connection  with  his  delusion.  The  prisoner  was 
acquitted,  but  public  feeling  ran  so  high  in  consequence  that 
the  house  of  lords  asked  the  opinion  of  the  judges  on  the  law 
governing  such  cases.  Three  of  the  five  questions  propounded 
were :  **2.  What  are  the  proper  questions  to  be  submitted  to  the 
jury  when  a  person  alleged  to  be  a£Sicted  with  insane  delusion 
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leBpecting  one  or  more  particfolar  Bubjecta  or  persons  is  charged 
with  the  commission  of  a  crime  (murder,  for  example),  and 
insanity  is  set  up  as  a  defense?  3.  In  what  terms  ought  the 
question  to  be  left  to  the  jury  as  to  the  prisoner's  *^^  state  of 
mind  at  the  time  when  the  act  was  committed?  4.  If  a  person 
under  an  insane  delusion  as  to  existing  facts  commits  an  offense 
in  consequence  thereof,  is  he  thereby  excused?*'  To  the  sec- 
ond and  third  questions  the  judges  answered  ^^that  to  establish  a 
defense  on  the  groimd  of  insanity  it  must  be  clearly  proved 
that,  at  the  time  of  the  committing  of_the  act,  the  party 
accused  was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing;  or,  if  he  did  know  it,  that  he  did  not 
know  he  was  doing  what  was  wrong.*'  To  the  fourth  question 
they  answered:  ^'Making  the  same  assumption  as  we  did  be- 
fore, namely,  that  he  labors  imder  a  partial  delusion  only,  and 
IB  not  in  other  respects  insane,  we  think  he  must  be  considered 
in  the  same  situation  as  to  responsibility  as  if  the  facts,  with 
respect  to  which  the  delusion  exists,  were  real.  For  example, 
if,  under  the  influence  of  his  delusion,  he  supposes  another  man 
to  be  in  the  act  of  attempting  to  take  away  his  life,  and  he  kills 
that  man,  as  he  supposes,  in  self-defense,  he  would  be  exempt 
from  punishment  If  this  delusion  was,  that  the  deceased  had 
inflicted  a  serious  injury  to  his  character  and  fortune,  and  he 
killed  him  in  revenge  lor  such  supposed  injury,  he  would  be 
liable  to  punishment 

Dr.  Clevenger,  in  discussing  this  case,  says:  "Qreat  ignor- 
ance of  the  nature  of  insanity  is  displayed  in  these  answers, 
which  seem  to  have  been  constructed  witii  special  reference  to 
the  popular  wishes  in  the  particular  instance  of  McNaghten's 
offense'';  and  then  follows  with  an  illustrative  criticism  in 
which  he  demonstrates  the  absurdity  of  the  abstract  right  and 
wrong  test,  as  well  as  the  dangerous  and  inhuman  doctrine 
enunciated  in  that  part  of  McNaghten's  case  which  refers  to 
insane  delusions:  Glevenger's  Medical  Jurisprudence  of  In- 
sanity, 19  et  seq. 

One  of  the  most  learned  discussions  on  this  subject  is  by  Mr. 
Justice  Somerville,  in  Parsons  v.  State,  81  Ala.  677,  60  Am. 
Eep.  193,  2  South.  854.  From  that  opinion  we  quote  with  ap- 
proval the  following  language:  'T[f  the  rule  declared  '^**  by 
the  English  judges  be  correct,  it  necessarily  follows  that  the 
only  possible  instance  of  excusable  homicide  in  cases  of  delu- 
sional insanity  would  be  where  the  delusion,  if  real,  would  have 
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been  such  as  to  create  in  the  mind  of  a  reasonable  man  a  just 
apprehension  of  imminent  peril  to  life  or  limb.  The  personal 
fear  or  timid  cowardice  of  the  insane  man,  although  created  by 
disease  acting  through  a  prostrated  nervous  organization,  would 
not  excuse  undue  precipitation  of  action  on  his  part  Nothing 
would  justify  [excuse?]  assailing  his  supposed  adversary  ex- 
cept an  overt  act  or  demonstration  on  the  part  of  the  latter, 
such  as,  if  the  imaginary  facts  were  real,  would  under  like  cir- 
cumstances have  justified  [excused?]  a  man  perfectly  sane  in 
shooting  or  killing.  If  he  dare  fail  to  reason^  on  the  supposed 
facts  embodied  in  the  delusion,  as  perfectly  as  a  sane  man  could 
do  on  a  like  state  of  realities,  he  receives  no  mercy  at  the  hands 
of  the  law*  It  exacts  of  him  the  last  pound  of  flesh.  It  would 
follow,  also>  under  this  rule,  that  the  partially  insane  man,  af- 
flicted with  delusions,  would  no  more  be  excusable  than  a  sane 
man  would  be,  if,  perchance,  it  was  by  his  fault  the  difBculty 
was  provoked,  whetiier  by  word  or  deed ;  or  if,  in  fine,  he  may 
have  been  so  negligent  as  not  to  have  declined  combat  when  he 
eould  do  so  safely,  without  increasing  his  peril  of  life  or  limb. 
If  this  has  been  the  law  heretofore,  it  is  time  it  should  be  so 
no  longer.  It  is  not  only  opposed  to  the  known  facts  of  modem 
medical  science,  but  it  is  a  hard  and  imjust  rule  to  be  applied 
to  the  unfortunate  and  providential  victims  of  disease.  It 
seems  to  be  little  less  than  inhuman,  and  its  strict  enforcement 
would  probably  transfer  a  large  percentage  of  the  inmates  of 
•or  insane  hospital  from  that  institution  to  hard  labor  in  the 
mines  or  the  penitentiary.  Its  fallacy  consists  in  the  assump- 
tion that  no  other  phase  of  delusion,  proceeding  from  a  diseased 
brain,  can  so  destroy  the  volition  of  an  insane  person  as  to  ren- 
der him  powerless  to  do  what  he  knows  to  be  right;  or  to  avoid 
ddng  what  he  may  know  to  be  wrong.^' 

We  therefore  think  that  instructions  56  and  57  are  radically 
wnmg,  and  should  never  be  given. 

*^^  3.  Now,  taking  up  52.  Defendant's  coimsel  especially 
object  to  this  instruction,  because  it  does  not  recognize  that  the 
defendant  may  have  acted  imder  an  irresistible  impulse  caused 
by  mental  disease. 

It  seems  to  be  demonstrated  by  modem  investigation,  beyond 
mnlf  that  many  insane  persons,  while  having  the  mental  ca- 
paeitj  to  dW^jT^^g^  between  right  and  wrong,  are  not  able 
to  choose  between  doing  what  is  right  and  doing  what  is  wrong. 
The  lower  court  recognized  this  in  instmctions  34,  38,  49,  63, 
64  and  55.    As  illustrative  of  this,  we  quote  a  portion  of  38 : 
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*'If,  by  reason  of  disease  affecting  his  mind,  his  mental  faculties 
were  so  impaired  or  perverted  as  that  he  was  nnable  to  distin- 
guish between  right  aud  wrong  as  to  the  particular  act  with 
which  he  is  charged ;  or  if  he  was  able  to  recognize  that  it  was 
wrong,  and  yet  was  impelled  by  some  impulse,  originating  in 
disease,  to  the  commission  of  the  act,  and  was  unable  by  reason 
of  the  diseased  condition  of  his  mind,  enfeebling  his  will  or 
otherwise,  to  refrain  from  its  commission — ^he  should  be  ac- 
quitted by  reason  of  insanity."  This  proposition  was  also 
recognized  in  State  v.  Peel,  23  Mont  358,  76  Am.  Si  Rep.  529, 
59  Pac.  169,  in  which  the  court,  speaking  through  Mr.  Chief 
Justice  Brantly,  says:  "One  may  have  mental  capacity  and 
intelligence  sufficient  to  distinguish  between  right  and  wrong 
with  reference  to  the  particular  act,  and  to  understand  the  con- 
sequences of  its  commission,  and  yet  be  so  far  deprived  of  voli- 
tion and  self-control,  by  the  overwhelming  violence  of  mental 
disease,  that  he  is  not  capable  of  voluntary  action,  and  there- 
fore not  able*  to  choose  the  right  and  avoid  the  wrong/' 

Instruction  52  is  based  upon  what  is  called  the  right  and 
wrong  test,  which  does  not  recognize  that  the  accused  may  have 
been  involimtarily  impelled  to  the  commission  of  an  act  from 
which  he  was  mentally  unable  to  refrain,  and  therefore  is  in 
conflict  with  instructions  34,  38,  49,  53,  54  and  55,  which  are 
based  upon  the  right  and  wrong  test  as  modified  by  the  irresisti- 
ble impulse  test.  In  the  Peel  case  the  court  suggested  that, 
in  a  case  in  which  there  is  no  pretense  that  the  party  cannot 
*^*®  control  his  own  actions,  it  may  be  proper  to  apply  the  right 
and  wrong  test.  We  thus  see  that  the  lower  court  gave  to  the 
jury  two  different  tests  by  which  the  defendant's  responsibility 
for  crime  might  be  determined  as  the  test  to  be  followed  by 
them.  These  tests  are  based  upon  different  theories,  and  con- 
f equently  upon  different  states  of  fact,  and  the  two  are  irrecon- 
cilable. If  instructions  34,  38,  49,  53,  54,  and  55  were  applica- 
ble to  the  facts  in  the  case,  48,  51  and  62  could  not  be;  the 
three  latter  excluded  from  the  jury  any  consideration  of  the 
question  whether,  under  the  evidence,  the  defendant  acted  un- 
der an  insane  irresistible  impulse.  When  instructions  are  con- 
flicting upon  a  material  issue,  the  judgment  cannot  stand: 
State  V.  RoUa,  21  Mont  582,  55  Pac.  523 ;  State  v.  Sloan,  22 
Mont.  293,  56  Pac.  364;  State  v.  Peel,  23  Mont  358,  75  Am. 
St  Rep.  529,  59  Pac.  169;  State  v.  McQellan,  23  Mont  532, 
75  Am.  St  Sep.  558,  59  Pac.  924. 
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4.  Defendant  also  attacks  instruction  No.  50^  on  the  ground 
that  it  comments  upon  the  weight  which  is  to  be  given  to  cer- 
tain items  of  the  testimony.  So  much  of  the  instruotion  as  is 
criticised  reads:  "*That  subtle  essence  which  we  call  ''mind" 
defies,  of  course,  ocular  inspection.  It  can  only  be  known  by 
its  outward  manifestations,  and  they  are  found  in  the  language 
and  conduct  of  the  man.  By  these  his  thoughts  and  emotions 
are  read,  and  according  as  they  conform  to  the  practice  of  peo- 
ple of  soimd  mind,  who  form  the  large  majority  of  mankind, 
or  contrast  harshly  with  it,  we  form  our  judgment  as  to  his 
soundness  of  mind.  For  this  reason  evidence  is  admissible  to 
show  conduct  and  language,  at  different  times  and  on  different 
occasions,  which  indicate  to  the  general  mind  some  morbid  con- 
dition of  the  intellectual  powers;  and  the  more  extended  the 
view  of  the  person's  life,  the  safer  is  the  judgment  formed  of 
him.  Everything  relating  to  his  physical  and  mental  history 
in  relevant^  because  any  conclusions  as  to  his  sanity  must  often 
rest  upon  a  large  number  of  facts.  As  a  part  of  the  language 
and  conduct,  letters  spontaneously  written  afford  one  of  the 
best  indications  of  mental  condition.  Evidence  as  to  insanity 
^^^  in  the  parents  and  immediate  relatives  is  also  pertinent 
It  is  never  allowed  to  infer  insanity  in  the  accused  from  the 
mere  fact  of  its  existence  in  the  ancestors.  But  when  testimony 
is  given  directly  tending  to  prove  insane  conduct  on  the  part  of 
the  accused,  this  kind  of  proof  is  admissible  as  corroborative 
of  the  other.  And  therefore,  it  is  that  the  defense  has  been  al- 
lowed to  introduce  evidence  to  you  covering  the  whole  life  of 
the  accused  and  reaching  to  his  family  antecedents'  ** 

This  instruction  was  taken  from  the  charge  of  Judge  Cox 
to  the  jury  in  the  Guiteau  Case,  10  Fed.  161.  In  the  United 
States  courts  the  judges  are  permitted  to  comment  upon  and 
explain  the  testimony  of  the  witnesses,  but  such  is  not  the  rule 
in  this  jurisdiction.  The  instruction  is  certainly  open  to  de- 
fendant's criticism.  For  instance,  the  jury  is  first  told  that  ''it 
is  never  allowed  to  infer  insanity  from  the  mere  fact  of  its 
existence  in  the  ancestors,'*  and  is  then  instructed,  "but,  when 
testimony  is  given  directly  tending  to  prove  insane  conduct  on 
the  part  of  the  accused,  this  kind  of  proof  is  admissible  as  cor- 
roborative of  the  other."  When  the  court  told  the  jury  that 
certain  evidence  was  corroborative,  it  commented  on  the  weight 
of  that  testimony.  In  this  the  court  erred.  It  is  the  sole  prov- 
ince of  the  jury  to  weigh  each  item^f  the  testimony,  and  to  give 
it  sndi  credit  as  they  believe  it  entitled  to:  State  ▼.  Sullivan, 
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»  Mont  174,  22  Pac.  1088;  State  v.  Gleim,  17  Mont  17,  52 
Am.  St.  Hep.  665,  41  Pac.  998,  31  L.  B.  A,  294;  State  v.  Ma- 
Bon,  24  Mont.  340,  61  Pac.  861. 

5.  While  we  have  not  passed  upon  the  correctness  of  any 
instructions  in  this  case  which  have  not  been  argued  by  counsel,, 
we  call  the  court's  attention  to  32,  33  and  36.  No.  32  reads : 
^'Under  the  law  of  this  state  certain  persons^  including  lunatics 
and  insane  persons,  are  incapable  of  committing  crimes.  Ac- 
cordingly, if  you  find  that,  at  the  time  of  the  doing  of  the  acts 
charged  in  the  information  against  the  defendant,  he  was  an 
insane  person,  it  is  your  duty  to  acquit  him  on  the  ground  of 
insanity.'*  After  the  words  "an  insane  person"  the  court  should 
have  explained  the  "meaning  of  the  term  "insanity,''  as  it  is 
"^  regarded  iii  the  criminal  law,  either  by  direct  definition  or 
by  reference  to  other  parts  of  the  charge.  It  is  not  sufi^cient  to 
give  the  statute  without  explanation,  because  it  is  not  every 
form  of  insanity  which  will  excuse  the  defendant  of  the  act 
committed. 

6.  The  disease  of  insanity  is  subject  to  so  many  different 
phases,  which  are  manifested  in  so  many  different  ways — ^as 
various  as  human  thought — ^that  each  case  must  stand  upon  its 
own  facts.  A  court,  therefore,  cannot  instruct  the  jury  on  every 
phase  or  manifestation  of  insanity,  nor  should  it  attempt  to; 
the  instructions  should  be  as  brief  and  simple  as  it  is  possible 
to  make  them.  It  should  only  declare  generally  upon  tiie  sub- 
ject^ and  it  must  be  left  to  the  jury  to  find  from  the  proof  upon 
the  issue  of  insanity. 

The  question  whether  the  defendant  in  any  case  was  af- 
fected with  insanity  to  such  a  degree  as  will  excuse  him  from 
the  commission  of  an  act  which  would  be  criminal  ii  done  by  a 
sane  person  is  one  of  fact;  it  certainly  is  not  a  question  of 
law.  When  a  defendant  sete  up  insanity  as  a  defense,  laymen, 
and  experts  on  insanity,  are  permitted  to  testify  upon  the  ques- 
tion of  his  sanity,  under  the  rules  of  evidence.  Upon  tiie  testi- 
mony adduced  the  jury  is  to  find  the  defendant  guilty,  or  not 
guilty,  by  reason  of  insanity.  What  persons,  then,  are  insane 
within  the  purview  of  the  criminal  law?  Manifestly,  those  who 
are  mentally  unable  to  form  a  criminal  intent.  The  Penal  Code 
declares : 

*'Sec.  20.  In  every  crime  or  public  offense  there  must  exist 
a  tmion  or  joint  operation  of  act  and  intent,  or  criminal  negli- 
genoe. 
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'^Sec.  21.  The  intent  or  intention  is  manifested  by  the  dr- 
cumstanceB  connected  with  the  offense,  and  the  sonnd  mind  and 
discretion  of  the  accused.  AH  persons  are  of  sonnd  mind  who 
are  neither  idiots  nor  lunatics,  nor  affected  with  insanity." 

For  the  purposes  of  this  discussion,  we  shall  treat  insanity 
and  lunacy  as  synonymous  terms.  What,  then,  is  insanity  in 
a  legal  sense?  Mr.  Bishop  gives  the  following  definition:  '*In- 
sanity,  *^  in  the  criminal  law,  is  any  defect,  weakness,  or 
disease  of  the  mind  rendering  it  incapable  of  entertaining,  or 
preventing  its  entertaining,  in  the  particular  instance,  the  crimi- 
nal intent  which  constitutes  one  of  the  elements  of  every  crime'* : 
1  Bishop's  Criminal  Law,  sec  381,  subd.  2.  ^Criminal  responsi- 
bility is  to  be  determined  solely  by  the  capacity  of  the  defendant 
to  conceive  and  entertain  the  intent  to  commit  the  particular 
crime.  If  there  is  no  intent,  there  is  no  crime*' :  State  v.  Peel, 
23  Mont  368,  76  Am.  St  Bep.  629,  69  Fac  169.  In  the  Peel 
case  the  court  did  not  attempt  to  lay  down  any  test;  it  was  mere- 
ly discussing  the  case  presented  to  it.  It  gave  iis  approval  to 
instructions  36  and  37  quoted  in  the  opinion,  saying  IJiat  upon 
that  branch  of  the  case  the  lower  court  instructed  the  jury 
fully  and  fairly.  It  will  be  observed  that  instruction  37  dealt 
wholly  with  the  question  of  the  defendant's  intent  That  the 
instructions  last  mentioned  were  correct  in  the  Peel  case  is  un- 
doubted. 

It  is  worthy  of  remark  that  juries  must  be  composed  of  men 
of  a  very  high  order  of  intelligence  if  they  are  much  enlightened 
— ^indeed,  if  they  are  not  badly  confused — ^by  the  mass  of  in- 
structions usually  given  them  by  the  courts  in  insanity  cases. 
Instructions  are  given  to  enlighten  a  jury,  not  to  confuse  it: 
Yoder  v.  Eeynolds,  28  Mont  183,  72  Pac.  417. 

Recognizing  the  general  doctrines  asserted  in  the  Peel  case 
as  correct,  we  are  of  the  opinion  that  the  result  sought  to  be 
obtained,  to  wit,  a  solution  of  the  question  whether  the  defend- 
ant,  when  he  committed  the  act  for  which  he  is  on  trial^  had  the 
-mental  power  to  entertain  a  criminal  intent,  and  did  entertain 
it,  can  be  reached  best  by  submitting  to  the  jury  a  test  founded 
solely  upon  the  statute.  The  question  for  determination  being, 
Was  the  defendant^  when  he  committed  the  act^  sane,  or  affected 
with  insanity?  the  court  should  give  to  the  jury  the  appropriate 
sections  of  the  statute,  at  the  same  time  defining  insanity  in 
accordance  with  Bishop's  definition,  as  supplemented  by  this 
court's  comment  thereon  in  the  Peel  case,  or  make  use  of  equiv- 
alent language.    We  doubt  if  any  other  or  further  instructiona 
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on  the  subject  of  insanity  are  necessary  or  useful:  State  ▼. 
™*  Pike,  49  N.  H.  399,  6  Am.  Bep.  633;  State  t.  Jones,  50 
N.  H.  369,  9  Am.  Eep.  242.  The  jury  may  determine  the 
fact  from  the  testimony  adduced  before  it,  no  matter  what 
may  be  the  character  of  the  insanity  attributed  to  the  defendant 
This  includes,  of  course,  insane  delusions  and  insane  irresistible 
impulses.  To  illustrate :  If  the  defendant,  when  he  committed 
the  act  which  would  be  criminal  if  done  by  a  sane  person,  did 
not  know  the  difference  between  right  and  wrong,  or,  knowing 
it,  was  mentally  unable  to  refrain  from  doing  the  wrong,  he 
was  incapable  of  forming  the  criminal  intent;  or  if  he  was  so 
mentally  diseased  that  he  was  under  the  overmastering  influence 
of  a  delusion  which  obliterated  his  power  to  refrain  from  the 
commission  of  the  wrongful  act,  he 'was  incapable  of  forming 
the  criminal  intent. 

In  a  case  where  insanity  is  urged  as  a  defense,  the  particular 
technical  phase  of  insanity  from  which  the  defendant  suffered 
when  he  committed  the  act  (if  he  was  in  fact  insane)  is  utterly 
immaterial  to  the  jury;  they  do  not  know  nor  care  what  the 
alienists  may  call  it;  their  desire  should  be,  and  their  duty  is, 
to  ascertain  whether  the  defendant  committed  the  act  with  a 
criminal  intent;  if  he  did,  he  is  guilty;  if  he  did  not,  he  is  not 
guilty  by  reason  of  insanity. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the  judg- 
ment and  order  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial  in  conformity  with  the  views  herein  expressed. 

Per  CURIAM.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed^  and  the  cause  is  re- 
manded for  a  new  trial. 

HOLLOWAY,  J.  I  am  unable  to  agree  with  much  that  is 
said  in  the  foregoing  opinion.  In  my  judgment,  conflicting 
doctrines  on  the  subject  of  insanity  are  announced  in  State 
V.  Peel,  23  Mont.  368,  76  Am.  St.  Eep.  629,  69  Pac.  169,  and, 
if  it  is  intended  in  this  instance  to  approve  what  is  said  in 
that  decision  upon  this  subject,  great  difficulty  must  necessarily 
be  experienced  upon  a  retrial  of  this  cause. 

In  my  opinion,  instructions  66  and  6?  are  erroneous. 

"^^  Instruction  No.  60  does  not  state  correct  principles  of 
law,  and  the  court  therein  comments  on  the  weight  of  the  evi- 
dence.    For  these  reasons,  I  think  it  should  not  be  given  at  all 

I  am  also  unable  to  reconcile  the  doctrine  announced  in  State 
V.  Pike,  49  N.  H.  399,  6  Am.  Eep.  633,  and  State  v.  Jones,  60 
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N.  H.  369,  9  Am.  Eep.  242,  which  1  think  correct,  and  which 
seems  to  be  approTed,  with  what  is  said  in  other  portions  of  the 
opinion  of  the  majority  of  the  conrt 

However,  without  attempting  any  discussion  of  the  subject^ 
I  content  myself  with  concurring  in  the  order  reversing  the 
judgment,  but  do  so  upon  the  grounds  that  conflicting  instruc- 
tions upon  a  material  issue  were  given,  and  that  the  court  gave 
instructions  50,  56  and  57,  above. 


Insanity  as  a  defense  to  crime  is  discussed  in  the  monographie  notes 
to  Knights  v.  State,  76  Am.  St.  Bep.  83-97;  State  ▼.  Marler,  36  Am. 
Dee.  402-410.  And  insane  delnsions  as  affecting  eriminal  respon- 
sibility are  discussed  in  the  monographic  note  to  People  ▼•  Hubert, 
63  Am.  fit.  Bep.  100-108. 
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CASES 


SUPREME    COURT 


NEBRA.SKA. 


LEIGH  ▼.  GREEN. 
[64  Neb.  533,  90  N.  W.  255.] 

AFFIDAVIT.— Where  Statements  in  an  Affidavit  are  ma4l«  pod- 
tively  and  directlj,  an  additional  statement  that  affiant  belieTee 
them  to  be  true  does  not  detract  therefrom,     (p.  594.) 

AFFIDAVIT— Information  and  Belief. — ^Where  a  showing  bj 
affidavit  is  required  as  to  facts  which  are  necessarily  matters  of  in- 
formation and  belief,  an  affidavit  on  information  and  belief  is  suffi- 
cient,    (p.  595.) 

TAX  UEK— Foredosnre. — ^A  Description  of  the  Land  in  a  pnb* 
lished  notice  in  proceedings  to  foreclose  a  tax  lien  is  sufficient  where 
the  context  shows  that  property  in  the  state  is  referred  to,  and  there 
is  but  one  tract  in  the  state  answering  the  description,  although  it  is 
equally  applicable  to  another  tract  in  another  state,     (p.  597.) 

TAXATION — ^Foreclosure  of  Tax  Lien. — The  Word  "Owner/* 
as  used  in  the  Nebraska  statute  providin$|r  for  the  foreclosure  of  tax 
liens  where  the  owner  is  not  known,  refers  to  persons  havinsr  estates 
in  the  land,  and  not  to  encumbrancers  and  lienholders.     (p.  59ft.) 

TAXATION. — The  Owner  of  the  Land  is  Unknown,  within  the 
meaning  of  the  Nebraska  statute  providing  for  the  foreclosure  of 
tax  liens,  whenever  the  holder  of  a  tax  certificate  is  unable,  with 
reasonable  diligence  and  inquiry  in  the  neighborhood  of  the  land, 
to  ascertain  the  whereabouts  of  the  persons  appearing  to  have  legal 
estates  therein,  or  to  ascertain  who  have  such  estates,     (p.  599.) 

TAXATION — Affidavit.— In  Proceedings  to  Foreclose  a  tax 
lien  under  a  statute  providinsf  therefor  when  the  owner  of  the  land 
is  not  known,  allegations  in  the  petition  and  an  affidavit  for  service 
by  publication,  on  information  and  belief,  to  the  effect  that  the  owner 
is  unknown,  are  sufficient  as  against  collateral  attack,     (p.  599.) 

TAXATION — ^Foreclosure — ^Parties. — In  a  proceeding  to  fore- 
close a  tax  lien  under  a  statute  providing  therefor  when  the  owner  is 
unknown,  the  propriety  of  joining  as  a  party  defendant  one  having 
an  interest  in  the  land  short  of  ownership  will  not  be  reviewed  col- 
laterally,    (p.  599.) 

(6W) 
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TAXATION— New  Title.— A  sale  of  land  in  proeeedinga  te 
foreclose  a  tax  lien  under  a  statute  providing  therefor  when  the 
ewner  is  nnknown,  creates  a  new  and  independent  title  and  bars  all 
pre-existing  interests  or  liens,     (p.  600.) 

TAXATION— Proceeding  in  Ben^— Due  ProceeB  of  Law.— A 
statute  awarding  to  the  purchaser  at  a  tax  sale  a  remedy  by  suit 
against  the  land  itself,  available  whenever  the  owner  is  not  known, 
whereby  all  persons  claiming  interests  in  the  land  may  be  barred 
completely  on  sale  under  loreclosurei  does  not  deny  due  process  of 
law.     (p.  601.) 

For  a  statement  of  the  facts  and  the  statute  inToIved  in  this 
case,  see  the  note  which  follows  it,  post,  page  603. 

W.  S.  Oreen,  James  McCabe,  Beed  &  Cross  and  Smyth  ft 
Smith,  for  the  appellant. 

C.  C.  McNish,  Anderson  ft  Keefe,  Woolworth  ft  McHugh, 
J.  G.  Crawford  and  A.  B.  Oleson,  for  the  respondent 

*«*  POUND,  C.  The  issnes  of  fact  and  law  involyed  in 
this  appeal  are  sufiBciently  stated  in  the  former  opinion.  Many 
of  the  conclusions  reached  in  that  opinion  are  acquiesced  in 
by  the  parties,  and  have  not  been  reargued.  Four  proposi- 
tions, however,  are  insisted  upon  by  counsel  for  appellee  as 
•••  having  been  overlooked  or  wrongly  determined,  and  re- 
quire consideration.  These  propositions  are  whether  an  af- 
fidavit for  service  by  publication,  made  upon  information  and 
belief  only,  is  sufiQcient;  whether  the  description  of  the  land 
in  the  published  notice  was  sufficient  to  give  the  court  jun^ 
diction  in  the  tax  foreclosure  proceedings  in  question ;  whether, 
under  a  proper  construction  of  sections  4  and  6,  article  5,  chap- 
ter 77,  of  the  Compiled  Statutes,  foreclosure  of  a  tax  lien  by 
suit  against  the  land  itself  will  bar  lienholders  not  made  parties 
to  the  proceedings,  and  not  served  with  process;  and,  finally, 
whether,  if  such  is  the  proper  construction  of  said  sections, 
they  are  constitutional  and  valid,  in  view  of  the  constitutional 
provisions,  both  federal  and  state,  against  deprivation  of  prop- 
erty without  due  process  of  law. 

With  respect  to  the  first  question,  we  may  remark  that  it  is 
by  no  means  clear  that  the  affidavit  in  question  is  to  be  treated 
as  one  upon  information  and  belief.  Examination  of  the  many 
cases  in  which  affidavits  have  been  held  insufficient  because  made 
upon  information  and  belief  only,  discloses  that  in  such  cases 
the  affiant  stated  that  he  believed  so  and  so  (Armstrong  v. 
Sanford,  7  Minn.  49  (Gil.  34) ;  Thompson  v.  Higginbotham, 
18  Kan.  42) ;  or  that  he  had  reason  to  believe  and  did  believe 
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it  (Clarke  v.  Bank,  67  Neb.  314,  73  Am.  St.  Eep.  607,  77  N.  W. 
805;  Ex  parte  Spears,  88  Cal.  650,  22  Am.  St  Rep.  341,   2€ 
Pac.  608;  Ex  parte  Morgan  (D.  C),  20  Fed.  298);  or  that 
he  was  informed  and  believed  so  and  so  (Ex  parte  Rowland, 
35  Tex.  Cr.  Rep.  108,  31  S.  W.  651) ;  or  that,  "on  his  best 
knowledge,  information  and  belief,*'  certain  facts  were  true 
(Ex  parte  Lane  (D.  C),  6  Fed.  34) ;  or  that  certain  state- 
ments in  a  pleading  were  true  except  as  to  statements  on.  in- 
formation and  belief  and  that  such  statements  were  believed 
to  be  true:  City  of  Atchison  v.  Bartholomew,  4  Kan.  124;  At- 
torney General  v.  President  etc.  of  Bank  of  Chenango,  Hopk. 
Ch.  596.    In  another  class  of  cases,  more  nearly  like  the  one 
at  bar,  the  affiant  states  that  certain  facts  are  true,  as  he  be- 
lieves, or  as  he  is  informed  and  believes:  State  v.  Lancaster 
County  Commrs.,  49  Neb.  61,  68  N.  W.    336;  »»«  State    r. 
Mayor  etc.  of  City  of  Lincoln,  4  Neb.  360;  Clarke  v.  Bank, 
67  Neb.  314,  73  Anu  St  Rep.  607,  77  N.  W.  806;  Mowry  r. 
Sanborn,  65  N.  Y.  681.     The  case  at  bar  differs  from  all  of 
these.    The  statements  in  the  affidavit  are  made  positively,  but 
at  the  end,  after  stating  directly  that  the  owner  of  the  land 
in  question  is  unknown,  there  is  the  further  statement,   "all 
of  which  I  verily  believe  to  be  true."    It  will  be  seen   that 
whereas,  in  the  cases  cited,  the  affiant  did  not  make  any  positive 
statements  of  fact,  but  merely  stated  that  he  believed,  or  wsm 
informed  and  believed,  that  certain  facts  existed,  in  this  case 
the  statements  are  made  positively  and  directly,  and  there  if 
merely  an  additional  statement  that  affiant  believes  them  to  be 
true.     Does  this  further  statement  qualify  or  detract  from  what 
goes  before?    In  Webster  v.  Daniel,  47  Ark.  131,  14  S.  W. 
660,  the  affidavit  stated  ^^that  said  Peter  Webster  has  left  tiie 
county  of  his  residence  to  avoid  service  of  summons,  as  shown 
by  the  return  of  the  constable  to  the  writ  of  summons  Issued 
herein/*    The  court  held  that  this  was  not  an  affidavit  as  to 
what  the  return  showed,  nor  to  belief  based  on  information  de- 
rived from  the  return,  but  was  positive,  and  referred  to  the 
return  as  evidence  only.    In  re  Keller  (D.  C),  36  Fed.  681, 
a  complaint  in  extradition  proceedings  stated  an  offense  posi- 
tively and  directly.     A  statement  was  added  to  the  effect  that 
the  complainant  verily  believed  the  facts  stated  to  be  true.     The 
court  said :  "If  it  is  conceded  that  this  court  can  construe  tWi 
pleading,  and  reject  it,  still  I  think  it  is  not  faulty.     It  is  a 
statement  of  a  fact  which  the  deponent,  in  testifying  to,  verily 
believes  to  be  true.    A  man  swears  to  what  he  believes  to  be 
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true,  and  when  he  states  a  fad  tmder  oath  he  says  he  verily  be- 
lieves it  to  be  true.  I  do  not  think  it  is  faulty  on  that  account 
I  think  this  affidavit  is  sufficient^'  In  Pratt  v.  Stevens,  94 
N.  Y.  387,  the  court  said:  "The  addition  of  the  words  'to 
deponent's  best  knowledge,  information,  and  belief  does  not 
modify  or  detract  from  the  words  previously  employed.  The 
general  rule  is  that  an  oath  taken  before  a  competent  officer 
merely  verifies  the  truth  of  the  facts  stated  **''  according  to 
the  best  knowledge,  information,  and  belief  of  the  affiant  The 
positive  affirmation  of  the  facts  sworn  to  in  yn  affidavit  is  in 
most  cases  supposed  and  imderstood  to  be  according  to  the  best 
knowledge,  information,  and  belief  of  the  witness/'  The  true 
criterion  would  seem  to  lie  in  the  willingness  of  the  witness 
to  make  a  positive  statement  If  his  information  and  knowl- 
edge are  such  that  he  will  make  a  positive  statement  of  the 
fact  in  question  upon  oath,  his  evidence  is  to  be  received,  though 
the  weight  to  be  given  it  might  be  small  by  reason  of  the  na- 
ture and  extent  of  the  information  and  knowledge  frojn  which 
he  testifies.  On  the  other  hand,  if  he  has  a  belief  or  opinion, 
but  ifl  not  so  completely  satisfied  of  the  fact  that  he  will  testify 
to  it  direcUy,  but  merely  states  his  belief,  then  the  bare  state- 
ment of  what  he  believes,  but  will  not  state  positively  upon  his 
oath^  is  not  to  be  received,  unless  the  case  is  one  where  an 
affidavit  as  to  his  belief  only  is  required.  In  the  case  at  bar 
there  is  a  direct  and  positive  statement  that  the  owner  is  un- 
known. The  further  statement  that  affiant  believes  it  to  be 
true  does  not  detract  therefrom.  He  not  only  believes  it,  he 
ia  willing  to  testify  to  it  positively.  This  is  much  more  than  a 
mere  statement  of  his  belief.  But  construing  the  affidavit  with 
counsel  for  appellee,  and  giving  to  the  words  with  which  it 
closes  all  the  effect  claimed  for  them,  we  agree  to  the  conclu- 
sion reached  at  the  former  hearing,  and  think  it  sufficient 
Where  a  showing  by  affidavit  is  required  as  to  facts  which  are 
necessarily  matters  of  information  and  belief,  an  affidavit  on 
information  and  belief  ought  to  suffice.  The  statute  should  re- 
ceive a  construction  in  accordance  with  common  sense.  It  was 
not  intended  to  require  perjury,  and,  as  it  requires  affidavit 
to  matters  involving  legal  opinion  and  conclusions  of  law  and 
fact,  it  must  contemplate  that  such  affidavit  will  be  made  upon 
the  only  basis  on  which  such  opinions  and  conclusions  can  be 
reached.  As  Albert,  C,  said  in  the  former  opinion,  with  ref* 
erence  to  the  required  diowing  that  service  cannot  be  made  in 
the  state:  ''In  tiie  very  nature  of  things,  upon  this  point  at 
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least,  tlic  aflSant,  *^  whatever  the  wording  of  the  aflBdavit,  can 
never  have  positive  knowledge.  To  expressly  state  that  which, 
in  the  absence  of  such  statement,  would  be  necessarily  implied, 
affects  only  the  form,  and  not  the  substance,  of  the  affidavit 
This  is  no  less  true  of  the  statement  that  the  owner  of  the 
land  in  controversy  is  not  known.  In  a  trial  where  numerous 
witnesses  are  successively  examined  the  several  facts  and  cir- 
cumstances may  be  made  to  appear  by  competent  proof,  and 
the  trior  of  fact  may  draw  the  proper  inference  therefrom.  But 
where  one  man  is  4o  make  affidavit  to  the  conclusion,  he  must  in 
fact  state  the  belief  which  the  informieition  in  his  possession 
gives  rise  to,  whether  he  expressly  says  so  or  not;  otherwise 
the  required  affidavit  could  never  be  made.  In  Colton  v.  Eupert, 
60  Mich.  318,  27  N.  W.  620,  the  court  say:  ''In  such  case  an 
affidavit  upon  information  and  belief  is  all  that  could  reasonably 
be  required.  To  require  that  such  proof  should  be  established 
by  such  evidence  as  would  preclude  all  reasonable  doubt,  or  of 
such  character  and  weight  as  would  preclude  a  possibility  of 
error,  would  deprive  this  provision  of  the  statute,  in  a  large 
majority  of  cases,  of  any  efficacy,  and  result  in  a  failure  of  the 
remedy  designed  to  be  afforded  by  the  law.  The  law  itself  is 
based  upon  the  necessity  of  the  case,  in  order  to  enable  parties 
to  reach  and  deal  with  property  within  the  jurisdiction  of  the 
court.*'  A  similar  observation  is  made  in  Snell  v.  Meservy,  91 
Iowa,  322,  69  N".  W.  32,  and  the  great  weight  of  authority  sus- 
tains this  view:  See,  also,  Trew  v.  Gaskill,  10  Ind.  265;  Bonsell 
V.  Bonsell,  41  Ind.  476.  We  do  not  think  the  cases  of  Clarke 
V.  Bank,  67  Neb.  314,  73  Am.  St.  Rep.  507,  77  N.  W.  805, 
and  Mowry  v.  Sanborn,  65  N.  Y.  681,  conflict  in  any  way  with 
the  foregoing  proposition.  In  Clarke  v.  Bank,  57  Neb.  314, 
73  Am.  St.  Rep.  507,  77  N.  W.  805,  the  statute  required 
proof  of  certain  facts  to  the  satisfaction  of  the  judge. 
These  facts  were  capable  of  positive  proof,  directly  or  by  cir- 
cumstances. There  was  no  requirement  that  the  proof  be  by 
affidavit  solely.  The  statute  expressly  stated  ^^^  that  it  might 
be  made  by  affidavit  of  the  judgment  creditor  ^^or  otherwise.'* 
It  was  the  clear  duty  of  the  moving  party  in  that  case  to  fur- 
nish proof.  If  he  could  not  do  so  by  his  own  positive  affidavit, 
he  must  do  so  by  some  other  means.  To  furnish  an  affidavit 
to  conclusions  which  proof  might  establish,  stating  them  not 
as  facts,  but  as  matters  of  belief  and  opinion,  was  not  enough. 
The  distinction  between  such  a  case  and  the  one  at  bar  is  mani- 
fest. Nor  is  Mowry  v.  Sanborn,  65  N.  Y.  581,  in  point  There 
the  affidavit  was  not  as  to  nonresidence  generally,  but  as  to  the 
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exact  place  where  persons  whose  residence  was  known  in  fact 
resided.     Such  known  fact  was  capable  ol,  ppdtiye  proof. 

It  is  next  contended  that  the  land  was  not  made  a  party 
to  the  foreclosure  suit,  and  that  the  court  did  not  get  jurisdic- 
tion over  it,  because  it  was  insufSciently  described.  In  the 
title  to  the  petition  and  in  the  published  notice^  it  is  described 
as  ilie  'Northwest  quarter  of  section  27,  township  31,  range 
3  west,  sixth  principal  meridian/'  without  stating  in  what 
county  or  state,  nor  whether  the  township  in  question  is  north 
01  south  of  the  base  line.  So  far  as  the  petition  is  concerned, 
however,  the  objection  is  clearly  untenable  for  the  reason  tiiat 
in  the  body  of  the  pleading  it  is  expressly  stated  that  the  land 
lies  in  Knox  county,  Nebraska.  We  think  the  notice  suffi- 
cient also.  The  notice  sets  forth  that  plaintiff  claims  to  have 
purchased  said  land  for  taxes  at  a  tax  sale  held  in  Knox  county, 
Nebraska.  Thus  the  context  shows  that  land  in  this  state  is 
referred  to,  not  merely  by  the  venue  of  the  proceedings,  but 
by  the  nature  of  plaintiff's  claim.  Although  the  description 
is  equally  applicable  to  another  tract,  situated  in  the  state  of 
Kansas,  there  is  but  one  tract  in  this  state  to  which  it  can 
possibly  refer.  In  Fanning  v.  Krapfl,  68  Iowa,  244,  26  N.  W. 
133,  a  published  notice  was  directed  to  "P.  T.  B.  Hopkins,  wife 
of  John  C.  Hopkins.''  Said  defendant's  true  name  was  ''T. 
P.  B.  Hopkins."  The  court  said :  *^The  notice  should  describe 
the  party  to  whom  it  is  directed  with  such  certainty  as  that 
neither  he  nor  other  persons  acquainted  ^^  with  or  knowing 
him  could  reasonably  be  misled  by  it  as  to  the  person  for  whom 
it  was  intended.  If  the  notice  had  come  to  her  attention,  she 
would  have  learned  from  it  that  it  was  intended  for  the  wife 
of  John  C.  Hopkins,  which  was  the  name  of  her  own  husband> 
and  that  it  related  to  an  interest  in  which  W.  B.  I.  Hopkins, 
who  held  the  property  now  in  question  in  trust  for  her,  was 
trustee.  She  could  hardly  have  failed  to  learn  from  it  that 
she  was  the  identical  person  for  whom  it  was  int^ided,  and  she 
could  not  reasonably  have  been  misled  by  tiie  transposition  of 
the  initial  letters  of  the  Christian  name  which  occurred  in  iV* 
So  in  this  case.  No  one  who  read  the  notice  could  reasonably 
suppose  Ihat  it  referred,  or  might  refer,  to  lands  in  Kansas. 
There  was  a  tract  answering  the  description  in  Knox  county, 
Nebraska,  and  the  notice  set  forth  that  a  lien  was  asserted 
against  the  tract  by  virtue  of  a  tax  sale  held  in  said  Ejqox 
ooimty.  No  one  could  well  be  misled  by  the  omission  of  the 
word  ''north"  under  such  circumstances.    The  same  kind  of 
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description  has  been  passed  on  seyeral  times  where  contained 
in  deeds^  and  has  been  upheld  always  when  there  was  bnt  one 
tract  answering  the  description  in  the  state,  if  the  context  or 
circumstances  indicated  the  state  suflSciently :  Long  v.  Wagoner, 
47  Mo.  178;  Beal  v.  Blair,  33  Iowa,  318;  Butler  ▼.  Davis,  6 
Keb.  521.  It  may  be  admitted  that  the  question  to  be  deter- 
mined in  these  cases  was  somewhat  different  But  the  reasons 
assigned  seem  to  ua  to  be  applicable.  If  the  whole  notice 
makes  it  clear  what  lands  are  referred  to,  we  think  it  is  enough. 
This  holding  does  not  conflict  with  tiie  case  of  Cohen  v.  Tro^ir- 
bridge,  6  Kan.  385.  In  that  case  a  notice  failing  to  state 
whether  the  range  in  which  the  tract  attached  lay  was  east 
or  west  of  the  meridian  was  held  invalid.  But  there  are  two 
ranges  numbered  18  in  Kansas,  and  hence  two  tracts  in  that 
state  were  within  the  terms  of  the  notice.  The  true  rule  is 
announced  in  Fanning  v,  Krapfl,  68  Iowa,  244,  26  N.  W.  133. 
A  great  many  titles  depend  upon  foreclosure  proceedings  based 
on  service  by  publication.  If  no  reasonable  **^  person  can 
be  misled  by  a  description,  we  ought  not  to  imperil  titles  by 
criticising  it  overminutely. 

Coming  now  to  the  construction  of  sections  4  and  6,  article  5^ 
chapter  77,  of  the  C(»npiled  Statutes,  we  are  satisfied  that  the 
former  opinion  is  in  every  way  a  correct  exposition  thereof,  and 
that  it  should  be  adhered  to.  That  Ihe  'term  "owner,''  as  used 
in  said  section  4,  refers  to  persons  having  estates  in  the  land, 
and  not  to  encumbrancers  and  lienholders,  is  made  very  plain. 
In  what  cases  it  may  be  said  that  the  owner  is  **not  known'* 
within  the  meaning  of  said  section  is  a  question  of  some  diffi- 
culty. Is  it  meant  that  the  condition  of  the  title  must  be  such 
that  with  ordinary  diligence  one  who  investigates  cannot  pro- 
nounce in  whom  it  lies?  Or  is  it  meant  that  the  person  in 
whom  the  title  appears  to  be  cannot  be  identified,  located,  or 
found?  If  the  latter,  to  whom  must  he  be  unknown,  the  plain- 
tiff or  the  community  generally  in  which  the  land  lies?  Or 
must  he  be  absolutely  unknown?  As  we  have  in  this  case  a 
collateral  attack  on  the  decree  ci  foreclosure,  it  may  not  be 
necessary  to  go  deeply  into  the  questions  to  which  this  appar- 
ently simple  phrase  gives  rise.  We  think  that  the  owner  of 
land  is  "not  known,'*  within  the  meaning  of  said  section,  when- 
ever the  holder  of  a  tax  certificate  is  unable  by  reasonable 
diligence  and  inquiry  in  the  neighborhood  of  the  land  in  ques- 
tion to  ascertain  the  whereabouts  of  the  person  or  persons  ap- 
pearing to  have  legal  estates  therein,  or  to  ascertain  who  have 
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•Dch  estates.  In  the  latter  case  he  cannot  know  whom  to  make 
parties;  in  the  former  he  cannot  know  how  to  serve  them, 
ance  he  does  not  know,  nor  can  he  ascertain,  whettier  they  are 
lemdents  or  nonresidents  of  the  state,  and  if  residents,  where 
they  are  to  be  reached.  Hence,  when  the  owner  of  the  land  is 
not  known  to  the  holder  of  a  tax  certificate  in  either  sense,  and 
cannot  be  found  upon  reasonable  inquiry,  the  holder  of  sucIl 
certificate  may  make  the  land  a  party  to  foreclosure  proceed- 
ings. In  such  case,  for  reasons  already  set  forth,  allegations 
in  the  petition  and  an  aflBdayit  for  service  by  publication  on 
information  and  belief  to  the  effect  that  *^**  the  owner  is  un- 
known are  sufficient  against  collateral  attack:  Van  Fleet  on 
Collateral  Attack,  sees.  245,  247. 

The  plaintiff  in  the  tax  foreclosure  suit  joined  one  Eoot  as 
a  party  defendant,  alleging  that  he  claimed  some  interest  in 
file  land;  and  we  have  next  to  consider  the  effect  of  this  joinder. 
It  has  been  seen  that  all  persons  having  interests  in  the  land 
ic  controversy  are  not  for  that  reason  "owners,**  within  the 
meaning  of  the  statute;  hence  Boot  might  have  had  an  interest 
Vy  way  of  lien  or  encumbrance,  and  yet  the  allegation  that  the 
ewner  was  unknown  might  have  been  entirely  trua  So  long 
as  the  land  was  properly  made  a  party,  it  was  unnecessary  to 
jcin  parties  who  merely  claimed  interests  short  of  ownership. 
They  would  be  cut  out  by  decree  and  sale  without  being  joined, 
mndcr  express  provisions  of  the  statute.  We  do  not  think  that 
the  nature  of  the  proceeding  was  changed  in  any  way  by  joining 
Koot.  The  land  was  properly  made  a  party  and  all  necessary 
steps  to  get  it  before  the  court  were  duly  had.  Whether  the 
joinder  of  Boot  was  irregular  we  need  not  decide.  The  im- 
portant point  here  is  that  the  land  was  sued.  If  the  plaintiff 
sued  another  defendant  also,  the  propriety  of  such  course  is 
not  to  be  reviewed  collaterally.  It  may  be  remarked,  however, 
that  parties  claiming  interest  in  the  land  are  often  joined  in 
cases  like  the  one  under  consideration  in  other  jurisdictions, 
and  no  question  appears  to  have  been  made  but  that  the  pro- 
ceedings are  nevertheless  in  rem,  and  bind  others  claiming  in- 
terests in  the  property,  who  have  not  been  joined:  Pritchard 
T.  Madren,  24  Kan.  486;  Hunger  v.  Barlow,  39  Iowa,  539; 
Kash  v.  Church,  10  Wis.  703,  78  Am,  Dec.  678. 

Upon  the  question  as  to  the  effect  of  making  the  land  a 
party  and  of  sale  under  the  decree  against  the  land,  we  are 
entirely  satisfied  with  the  construction  put  upon  the  statute 
in  the  former  opinion.    The  provisions  of  the  statute  foe  ex- 
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prefiB  that^  ''in  case  the  land  itself  is  made  defendant  in  thm 
suit,  the  deed  shall  be  an  absolute  bar  agaiost  all  persons,  un- 
less the  court  proceedings  are  void  for  want  of  jurisdiction; 
tiie  object  and  intent  of  this  section  being  to  ^^^  create  a  new 
and  independent  title  by  virtue  of  the  sale,  entirely  uncon- 
nected with  all  prior  titles":  Comp.  Stats.,  sec.  6,  art  6,  c  77. 
There  is  every  reason  for  construing  this  section  to  mean  what 
it  says.  As  remarked  by  Albert,  C,  in  the  former  opinion,  the 
procedure  for  enforcing  tax  liens  is  a  part  of  the  revenue  63^6- 
tcm  of  the  state.  We  cannot  assent  to  the  argument  of  counsel 
that,  after  the  taxes  have  been  sold  to  a  private  purchaser,  the 
state  loses  all  concern  with  the  matter,  and  it  becomes  purely 
a  case  of  enforcing  an  ordinary  Uen,  to  be  governed  by  the  or^ 
dinary  principles  of  private  law.  The  state  must  provide 
some  means  for  speedy  collection,  if  it  expects  to  sell  its  taxes. 
If  the  necessities  of  public  affairs  compel  the  state  to  sell  taxes 
iu  order  to  get  in  revenues  quickly,  they  also  require  that  every 
proper  inducement  be  held  out  to  tax  purchasers  in  order  that 
taxes  be  readily  salable.  The  provision  for  foreclosure  by  the 
purchaser  is  much  less  drastic  tiian  the  conunon  method  of  con- 
veying the  land  outright  to  the  tax  purchaser  by  an  adminis- 
trative act,  without  any  judicial  inquiry  whatever.  Moreover, 
there  is  nothing  novel  or  peculiar  about  the  proceeding.  It 
is  known  to  the  laws  of  many  states,  and  has  been  given  the 
full  force  and  effect  intended  by  the  statutes:  Fritchard  v. 
Madren,  24  Kan.  486;  Chauncey  v.  Wass,  36  Minn.  1,  25  N. 
W.  457,  30  N.  W.  826;  Ball  v.  Copper  Co.,  118  Mich.  7,  76 
N.  W.  130;  Freeman  on  Judgments,  sec  607.  We  agree  to 
the  conclusion  reached  at  the  former  hearing  that,  if  the  land 
was  properly  made  a  party,  and  jurisdiction  over  it  was  duly 
acquired  by  publication  of  notice,  a  sale  under  decree  of  fore- 
closure created  a  new  and  independent  title,  and  barred  all  pre- 
existing interests  of  liens. 

The  statute  expressly  awards  to  the  purchaser  at  tax  sale  a 
remedy  by  suit  against  the  land  itself,  available  whenever  the 
owner  is  not  known,  whereby  all  persons  claiming  interests  in 
the  land  may  be  barred  completely  on  sale  under  decree  of 
foreclosure.  In  so  far  as  they  give  this  remedy  to  the  pur- 
chaser, are  sections  4  and  6,  article  6,  chapter  77,  of  the  Com- 
piled Statutes,  in  conflict  with  provisions  ^^^  of  the  state 
and  federal  constitutions  against  depriving  persons  of  prop- 
erty without  due  process  of  law?  We  think  not.  The  power 
of  the  state  to  levy  taxes  obviously  carries  with  it  the  pow^ 
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to  collect  them,  and  to  proTide  all  means  necessary  or  appio- 
priate  to  insure  and  enforce  their  collection,  **What  metiiod 
shall  be  devised  for  the  collection  of  a  tax  the  legisktare  must 
determine^  subject  only  to  such  niles^  limitations,  and  restraints 
ab  the  constitution  of  the  state  may  have  imposed.  Very  sum- 
mary methods  are  sanctioned  by  practice  and  precedent '*: 
Cooley's  Constitutional  limitations,  521.  Sale  and  issuance  of 
a  tax  deed  creating  a  new  title  and  cutting  off  liens  and  en- 
cumttrances  (Bagley  v.  Castile,  42  Ark.  77;  Chambers  v.  Peo- 
ple, 113  111.  509);  levy  and  sale  by  a  tax  collector  (Springer 
V.  United  States,  102  U.  S.  686,  26  L.  ed.  253;  Sawyer  v. 
Dooley,  21  BTev.  390,  32  Pac.  487) ;  issuance  of  a  warrant  by 
tiie  treasurer,  and  levy  thereunder  (Weimer  v.  Bunbury,  30 
Mich.  201) ;  making  taxes  a  paramount  lien,  cutting  out  prior 
claims  and  encumbrances  (Lydecker  v.  Land  Co.,  33  N.  J.  Eq. 
415);  imprisoning  a  delinquent  collector  on  a  writ  of  extent 
issued  summarily  (In  re  Hackett^  53  Yt.  354) ;  issuance  of 
execution  by  the  tax  collector  (State  v.  Allen,  2  McCord,  56) ; 
seizure  and  forfdture  of  the  property  taxed  (Henderson's  Dis- 
tilled spirits,  14  Wall.  44,  20  L.  ed.  815),  are  some  of  the  sum- 
mary modes  of  collection  which  have  been  upheld.  Also,  in 
Murray  v.  Improveihent  Co.,  18  How.  273,  15  L.  ed.  372,  a 
statute  authorizing  a  warrant  to  issue  against  a  public  debtor 
for  seizure  of  his  property,  upon  an  ascertainment  of  the 
amount  due  by  administrative  officers  was  held  constitutional. 
As  was  said  in  Be  Hackett,  53  Vt.  354 :  ''Taxes  are  the  lifeblood 
of  government.  Unless  duly  assessed,  collected,  and  paid  over 
to  the  proper  disbursing  officer^  its  functions  are  paralyzed, 
and  disintegration  and  anarchy  are  imminent  In  conse- 
quence, 80  long  as  the  tax  is  valid,  all  manner  of  summary 
proceedings  to  collect  it  have  always  been  sanctioned,  the  stat- 
ute proriding  for  assessment  and  levy  being  held  ***  to  af- 
ford due  and  sufficient  notice.  Counsel  admits  this,  but  con- 
tend that  summary  methods  can  be  employed  only  by  the  state 
itself,  acting  directly.  They  say:  '*The  summary  method  by 
which  a  party  may  be  devested  of  his  interest  in  lands  without 
judidal  proceedure  can  be  justified  only  when  he  is  withholding 
moneys  bdonging  to  the  state.  Beyond  that  the  principle  can- 
not go.*  Again:  "The  foreclosure  of  the  lien  of  a  tax  cer- 
tificate by  judicial  proceeding  by  a  private  party  to  realize  the 
amotmt  due  under  his  lien  is  a  judicial  proceeding  simply,  in 
wliich  flie  rights  and  powers  of  the  sovereignty  are  not  in- 
volved.*'   We  cannot  agree.    The  state  must  have  its  revenues. 
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There  is  no  summary  administrative  proceeding  for  coUectioii 
of  taxes  upon  land  available  nnder  our  statutes.  Foreclosure 
is  the  sole  method  of  enforcement.  But  the  state  cannot  wait 
the  slow  process  of  foreclosure  and  sale.  Selling  the  tax  and 
authorizing  the  purchaser  to  collect  it  is  a  method  of  collec- 
tion almost  as  old  as  taxation  itself.  Under  our  statute  the 
state  sells  to  a  purchaser,  and  gives  to  him  the  same  remedy 
it  would  have  had  had  it  chosen  or  been  able  to  wait.  It  is 
obvious  that  purchasers  might  not  buy  unless  given  some  sure 
and  speedy  remedy.  The  interests  of  the  state  and  its  necessi- 
ties demand  that  great  inducements  be  held  out  to  tax  pur- 
chasers, otherwise  the  state  would  not  get  in  its  revenues. 
Hence,  we  see  no  reason  why  a  remedy  which  the  state  may 
employ  directly  to  collect  its  revenues  may  not  be  awarded  to 
an  assignee  to  whom  the  state  has  been  obliged  to  sell  its  claim 
in  order  to  realize  promptly  thereon.  The  right  of  the  state 
to  exercise  other  powers  through  individuals  is  undoubted.  In 
the  Slaughter-House  Cases,  16  Wall.  36,  21  L.  ed.  394,  Miller, 
J.,  said:  ^^If  this  statute  had  imposed  on  the  city  of  New  Or- 
leans precisely  the  same  duties,  accompanied  by  the  same  privi- 
leges, which  it  has  on  the  corporation  which  it  created,  it  is 
believed  that  no  question  would  have  been  raised  as  to  its  con- 
stitutionality. In  that  case  the  effect  on  the  butchers  in  pur- 
suit of  their  occupation  and  on  the  public  would  be  the  same 
as  it  is  now.  Why  cannot  the  '^^  legislature  confer  the  same 
powers  on  another  corporation,  created  for  a  lawful  and  use- 
ful public  object,  that  it  can  on  the  municipal  corporation  al- 
ready existing.'*  The  exercise  of  the  right  of  eminent  domain 
by  corporations  is  an  everyday  occurrence,  and  section  39,  ar- 
ticle 2,  chapter  93a,  of  the  Compiled  Statutes,  allows  it  to  pri- 
vate individuals  in  furtherance  of  works  of  irrigation.  If  the 
state  could  authorize  the  county  to  proceed  by  suit  against  the 
land  in  case  the  delinquent  owner  was  unknown,  it  could  equally 
authorize  a  private  purchaser  of  the  taxes  to  maintain  such  pro- 
ceeding, and  for  the  same  reasons. 

We  should  not  forget,  however,  liiat  the  proceeding  in  ques- 
tion is  not  summary  in  the  sense  in  which  that  term  may  be 
applied  to  the  usual  run  of  methods  of  collecting  taxes.  It 
is  not  as  if  the  purchaser  were  authorized  to  advertise  and  sell 
the  land,  or  to  have  the  sheriff  do  so  on  request.  He  must 
wait  the  expiration  of  a  long  period  of  redemption.  He  must 
then  bring  a  suit,  make  all  proper  parties  if  the  owners  are 
known^  publish  due  notice  upon  showing  by  affidavit  if  they  are 
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rot,  make  proper  proofs  of  the  levy  and  sale  and  the  amount 
due  to  a  courl  in  a  proceeding  in  which  every  person  interested 
may  intervene,  and  then,  after  decree  of  forecloRure,  await  the 
due  course  of  judicial  sale  and  confirmation.  The  opportuni- 
ties afforded  to  all  persons  affected  to  make  known  their  claims 
are  ample.  They  have  no  right  to  lie  hy  and  suffer  the  taxes 
to  get  many  years  in  arrear,  without  exercising  any  diligence 
to  protect  their  claims. 

We  recommend  that  the  former  judgment  be  adhered  to. 

Barnes  and  Oldham,  CO.,  concur. 

By  the  GOITBT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  is  adhered  to. 

The  Principal  Case  was  affirmed  by  the  snpreme  eonrt  of  the 
ITnited  States  in  Jjeigh  v.  Green,  193  U.  8.  79,  24  Sup.  Ct.  Bep.  800. 
Mr.  Justice  Day  delivered  the  opinion  of  the  eonrt  as  follows: 

"The  facts  essential  to  the  determination  of  this  case  are  briefly 
summarized  as  follows:  Irwin  Davis  was  the  owner  of  certain  lands  in 
Enoz  county,  Nebraska.  On  the  twenty-fourth  day  of  November, 
18S0,  an  action  was  begun  by  Algernon  S.  Patrick  against  Davis,  in 
the  district  court  of  the  county,  and  an  attachment  was  issued  and 
levied  upon  the  lands.  The  case  was  afterward  removed  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Nebraska,  on  Oc- 
tober 18,  1882,  where  on  January  21,  1890,  an  order  for  the  sale  of 
the  lands  in  question  was  made  for  the  satisfaction  of  the  judgment, 
and  the  same  were  sold  on  May  15,  1894,  by  the  United  States  mar- 
shal  to  Lionel  C.  Burr.  Burr  afterward  conveyed  the  lands  to  Craw- 
ford and  Petera  On  June  2S,  1894,  Crawford  and  Peters  conveyed 
the  premises  to  Alvin  L.  Leigh,  the  plaintiff  in  error  in  the  present 
case. 

''Pending  said  attachment  proceedings,  on  December  28,  1882,  a 
deed  was  filed  for  record  in  the  clerk's  office  of  Knox  county,  pur- 
porting to  convey  the  lands  to  Henry  A.  Boot  on  October  8>  1880.  Af- 
terward, on  May  12,  1894,  a  decree  was  rendered  in  the  district  court 
of  Douglass  county,  Nebraska,  in  a  cause  wherein  said  Patrick  was 
plaintiff  and  Davis  and  others  were  defendants,  setting  aside  the 
deed  from  Davis  to  Boot  as  fraudulent  and  void  as  against  the  said 
Patrick. 

''In  1891  actions  were  brought  in  the  district  court  of  Knox  county, 
wherein  the  Farmers'  Loan  and  Trust  Company  was  plaintiff  and 
Henry  A,  Boot  and  different  subdivisions  of  the  lands  were  defend- 
ants, for  the  foreclosure  of  certain  tax  liens,  which  actions,  taken 
together,  cover  the  lands  in  controversy  in  the  present  suit. 

"lis  the  same  year,  1891,  decrees  were  entered  in  those  eases,  and 
orders  made  directing  the  sale  of  the  lands  for  the  satisfaction  of 
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the  amounts  found  dne  hy  the  deereee.  In  pursuance  of  said  decrees 
the  lands  were  sold  by  the  sheriff  to  Henry  8.  Green,  defendant  in 
error  in  the  present  action.  The  deeds  of  conveyance  were  made  and 
delivered  to  him  by  the  sheriff.  Plaintiff  in  error  claims  title  be- 
cause of  the  attachment  proceedings,  and  defendant  in  error  bases 
his  claim  to  title  upon  the  proceedings  had  for  the  foreclosure  of  the 
tax  liens.  This  suit  was  brought  by  the  plaintiff  in  error  Leigh,  in 
the  district  court  of  Knox  county,  to  quiet  title  to  the  lands  in  con- 
troversy. 

''In  that  court  a  decree  was  rendered  in  favor  of  the  plaintiff  in 
error  Leigh,  which  decree  was  reversed  by  the  supreme  court  of 
Nebraska,  and  the  cause  remanded  with  directions  to  render  a  de- 
cree in  faver  ef  the  defendant  Green. 

"This  writ  of  error  is  prosecuted  to  review  the  judgment  of  the 
supreme  court  of  Nebraska. 

''A  motion  is  made  to  dismiss  because  the  claim  of  impairment  of 
a  right  secured  by  the  fourteenth  amendment  was  not  made  in  the 
courts  of  Nebraska  until  the  motion  for  rehearing  was  filed  in  the 
supreme  court.  We  are  unable  to  discover  a  specific  claim  of  this 
character  made  prior  to  the  motion  for  rehearing.  In  the  motion 
reference  is  made  to  the  failure  of  the  Nebraska  supremo  court  to 
decide  the  claim  heretofore  made,  that  the  statute  of  Nebraska  was 
unconstitutional  because  of  the  alleged  Tiolation  of  the  right  to  due 
process  of  law  guaranteed  by  the  fourteenth  amendment  to  the  cob- 
stitution  of  the  United  States.  Be  this  as  it  may,  the  supreme  court 
of  Nebraska  entertained  the  motion  and  decided  the  federal  ques- 
tion raised  against  the  contention  of  the  plaintiff  in  error.  In  such 
case  the  question  is  reviewable  here,  although  first  preeented  in  the 
motion  for  rehearing:  Mallett  ▼.  North  Carolina,  181  U.  8.  589,  21 
Sup.  Ct.  Bep.  730,  45  L.  ed.  1015. 

''The  federal  question  presented  for  our  consideration  is  briefly 
this:  Is  the  Nebraska  statute  under  which  the  sale  was  made  an  1 
under  which  the  defendant  in  error  claims  title^  in  failing  to  make 
provision  for  service  of  notice  of  the  pendency  of  the  proceeding 
upon  a  lienholder,  such  as  Patrick,  a  deprivation  of  property  of  the 
lienholder  without  due  process  of  law  within  the  protection  of  the 
fourteenth  amendment  f 

''The  statutes  of  Nebraska  under  which  the  conveyances  were 
made  to  the  Farmers'  Loan  and  Trust  Company  are: 

' '  '  Sec.  1.  That  any  person,  persons,  or  corporation  having  by  virtae 
of  any  provisions  of  the  tax  or  revenue  laws  of  this  state  a  Hen  upon 
any  real  property  for  taxes  assessed  thereon,  may  enforce  sach  lien 
by  an  action  in  the  nature  of  a  foreclosure  of  a  mortgage  for  t^ 
sale  of  so  much  real  estate  aa  may  be  necessary  for  that  parpoee  aad 
costs  of  suit.' 

**  'Sec  4.  Service  of  process  in  eanses  instituted  ander  this  chap- 
ter shall  be  the  same  as  provided  by  law  ia  similar  causes  ia  the  dm- 
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trict  eourtSy  and  wliere  the  owner  of  the  land  la  not  known  thf»  ac- 
tion may  be  brought  against  the  land  itself,  but  in  such  ease  tha 
sendee  mnst  be  as  in  the  ease  of  a  nonresident;  if  the  aetion  is 
eommeneed  against  a  person  who  diselaims  the  land,  the  land  itself 
mav  be  substituted  bj  order  of  court  for  the  defendant,  and  the  ae- 
tion continued  for  publication.' 

**  'Sec.  8.  Deeds  shall  thereupon  be  executed  by  such  sheriff/ which 
shall  vest  in  the  purchaser  the  same  title  that  was  vested  in  the  de- 
fendant to  the  suit  at  time  of  the  assessment  of  the  tax  or  taxes 
against  the  same;  and  such  deed  shall  be  an  entire  bar  against  the 
defendant  to  such  suit,  and  against  all  parties  or  heirs  claiming  un» 
der  such  defendants;  and  in  case  the  land  itself  is  made  defendant  in 
the  suit,  the  deed  shall  be  an  absolute  bar  agsinst  all  persons,  unless 
the  court  proceedings  are  void  for  want  of  jurisdiction;  the  object 
and  intent  of  this  action  being  to  create  a  new  and  independent  title, 
by  virtue  of  the  sale,  entirely  unconnected  with  all  prior  titles.' 

''The  evident  purpose  of  section  4,  where  the  owner  of  the  land 
is  unknown,  b  to  permit  a  proceeding  in  rem,  against  the  land  itself, 
with  a  provision  for  service  as  in  case  of  a  nonresident.  By  section 
6  it  is  provided  that  in  eases  where  the  land  itself  is  made  defend- 
ant the  deed  shall  be  an  absolute  bar  against  all  persons,  unless  the 
court  proceedings  are  void  for  want  of  jurisdiction.  The  object  and 
intent  of  the  action  is  defined  to  be  'to  create  a  new  and  inde- 
pendent title,  by  virtue  of  the  sale,  entirely  unconnected  with  aU 
prior  titles.' 

"The  supreme  court  of  Nebraska  has  held  that  the  term  'owner,' 
as  used  in  the  fourth  section,  applies  to  the  owner  of  the  fee,  and 
does  not  include  a  person  holding  a  lien  upon  the  premises.  It  is 
this  section  (4)  and  section  6  which  are  alleged  to  be  in  eonfiiet  with 
the  fourteenth  amendment.  The  argument  for  the  appellant  con- 
cedes that  the  state  may  adopt  summary  or  even  stringent  measures 
for  the  collection  of  taxes  so  long  as  they  are  'administrative'  in 
their  character;  and  it  is  admitted  that  such  proceedings  will  not 
devest  the  citizen  of  his  property  without  due  process  of  law,  al- 
though had  without  notice  of  assessments  or  levy,  or  of  his  delin- 
quency and  the  forfeiture  of  his  lands.  But  the  argument  is,  that 
when  the  state  goes  into  court  and  invokes  judicial  power  to  give 
effect  to  a  lien  upon  property,  although  created  to  secure  the  pay- 
ment of  taxes,  the  same  principles  and  rules  prevail  which  govern 
private  citizens  seeking  judicial  remedies,  and  require  service  on  all 
interested  parties  within  the  jurisdiction.  The  right  to  levy  and 
collect  taxes  has  always  boon  recognized  as  one  of  the  supreme  powers 
of  the  state,  essential  to  its  maintenance^  and  for  the  enforcement 
of  which  the  legislature  may  resort  to  such  remedies  as  it  chooses, 
keeping  within  those  which  do  not  impair  the  constitutional  rights  of 
the  citizen.  Whether  property  is  taken  without  due  process  uf  law 
depends  upon  the  nature  of  each  particular  case.    If  it  be  such  an  ex- 
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ercise  of  power  'as  the  settled  maxims  of  law  permit  and  B&netion, 
and  under  such  safeguards  for  the  protection  of  individual  rigrlits  as 
those  maxims  prescribe  for  the  classes  to  which  the  one  in  question 
loelongs,'  it  is  due  process  of  law:  Cooley's  Constitutional  Limitations, 
7th  ed.,  506. 

"The  most  summary  methods  of  seizure  and  sale  for  the  satiafae- 
tion  of  taxes  and  public  dues  have  been  held  to  be  anthorized,  and 
not  to  amount  to  the  taking  of  property  without  due  process  of  law, 
as  a  seizure  and  sale  of  property  upon  warrant  issued  on  ascertain- 
ment of  the  amount  due  by  an  administrative  officer   (Murray    ▼. 
Hoboken  Land  etc.  Improv.  Co.,  18  How.  272,  15  L.  ed.  372),  tbe  seiz- 
ure and  forfeiture  of  distilled  spirits  for  the  payment  of  the   tax: 
Henderson's  Distilled  Spirits,  14  Wall.  44,  20  L.  ed.  815.     The   sub- 
ject underwent  a  thorough  examination  in  the  case  of  Davidson   v. 
New  Orleans,  96  U.  S.  97,  24  L.  ed.  616,  in  whieh  Mr.  Justice  Miller, 
while  recognizing  the  difficulty  of  defining  satisfactorily  due  process  of 
law  in  terms  which  shall  apply  to  all  cases,  and  the  desirability  of 
judicial  determination   upon  each  ease  as  it  arises,  used   this    lan- 
guage:  'That  whenever,  by  the  laws  of  a  state,  or  by   state    au- 
thority, a  tax,  assessment,  servitude,  or  other  burden  is  imposed  upon 
property  for  the  public  use,  whether  it  be  for  the  whole  state  or  of 
some  limited  portion  of  the  community;  and  those  laws  provide  for 
a  mode  of  confirming  or  contesting  the  charge  thus  imposed,  in   the 
ordinary  courts  of  justice,  with  such  notice  to  the  person,   or  such 
proceeding  in  regard  to  the  property,  as  is  appropriate  to  the  nature 
of  the  case — the  judgment  in  such  proceedings  cannot  be   said   to 
deprive  the  owner  of  his  property  without  due  process  of  law,  how- 
ever obnoxious  it  may  be  to  other  objections.' 

"In  the  present  case,  the  argument  is  that  as  the  state  has  not 
seen  fit  to  resort  to  the  drastic  remedy  of  summary  sale  of  the  land 
for  delinquent  taxes,  but  has  created  a  lien  in  favor  of  a  purchaser, 
at  tax  sale,  after  permitting  two  years  to  elapse  in  which  the  owner 
or  lienh older  may  redeem  the  property,  it  has,  in  authorising  a  fore- 
closure without  actual  service,  taken  property  without  due  process 
of  law,  because  the  proceedings  and  sale  to  satisfy  the  tax  Hen  do  not 
require  all  lienholders  within  the  jurisdiction  of  the  court  to  be  served 
with  process.    If  the  state  may  proeeed  summarily,  we  see  no  reason 
why  it  may  not  resort  to  such  judicial  proceedings  as  are  authorized 
in  this  case.    And  if  the  state  may  do  so,  is  the  property  owner  in- 
jured by  a  transfer  of  such  rights  to  the  purchaser  at  the  tax  sale, 
who  is  invested  with  the  authority  of  the  state  f    In  Davidson  v. 
New  Orleans,  96  IT.  S.  97,  24  L.  ed.  616,  the  objection  was  made  that 
the  state  could  not  delegate  its  power  to  a  private  corporation  to  do 
certain  public  work,  and  by  statute  fix  the  price  at  which  the  work 
should   be    done.    In   that   connection,   speaking   of   the    Slaughter- 
house Cases,   16  Wall.  36,  21  L.  ed.  394,  Mr.  Justice  Miller  said: 
'The  right  of  the  state  to  use  a  private  corporation  and  confer  upon 
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It  the  necessary  powers  to  carry  into  eifect  sanitary  reflations  was 
affirmed,  and  the  decision  is  applicable  to  a  similar  objection  in  the 
case  now  before  ns.' 

"In  the  statute  nnder  consideration,  for  the  purpose  of  collecting^ 
the  public  revenne,  the  state  has  provided  for  the  enforcement  of 
a  lien  by  the  purchaser  at  a  tax  sale,  and  authorized  him  to  proceed 
against  the  land  subject  to  the  tax,  to  enforce  the  right  conferred 
by  the  state.  The  state  has  a  right  to  adopt  its  own  method  of  col- 
lecting its  taxes,  which  can  only  be  interfered  with  by  federal  au- 
thority when  necessary  for  the  protection  of  rights  guaranteed  by 
the  federal  constitution.  In  authorizing  the  proceedings  to  enforce 
the  payment  of  the  taxes  upon  lands  sold  to  a  purchaser  at  tax  sale, 
the  state  is  in  exercise  of  its  sovereign  power  to  raise  revenues  es- 
sential to  carry  on  the  affairs  of  state  and  the  due  administration  of 
the  laws.  This  fact  should  not  be  overlooked  in  determining  the 
nature  and  extent  of  the  powers  to  be  exercised.  'The  process  of 
taxation  does  not  require  the  same  kind  of  notice  as  is  required  in 
a  suit  at  law,  or  even  in  proceedings  for  taking  private  property 
nnder  the  power  of  eminent  domain.  It  involves  no  violation  of  due 
process  of  law  when  it  is  executed  according  to  customary  forms  and 
established  usages,  or  in  subordination  to  the  principles  which  under- 
lie them':  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  &  232,  239,  33 
L.  ed.  892,  896,  10  Sup.  Ct.  Bep.  533,  535. 

"In  authorizing  the  proceedings  under  the  statute  to  enforce  the 
lien  of  the  purchaser,  who  has  furnished  the  state  its  revenue  in 
reliance  upon  the  remedy  given  against  the  land  assessed,  the  state 
is  as  much  in  the  exercise  of  its  sovereign  power  to  collect  the  pub- 
lic revenues  as  it  is  in  a  direct  proceeding  to  distrain  property  or 
subject  it  to  sale  in  summary  proceedings. 

"Nor  is  the  remedy  given  in  derogation  of  individual  rights,  as 
long  recognized  in  proceedings  in  rem,  when  the  fourteenth  amend- 
ment was  adopted.  The  statute  undertakes  to  proceed  in  rem,  by 
making  the  land,  as  such,  answer  for  the  public  dues.  Of  course^ 
merely  giving  a  name  to  an  action  as  concerning  the  thing  rather 
than  personal  rights  in  it  cannot  justify  the  procedure  if  in  fact  the 
property  owner  is  deprived  of  his  estate  without  due  process  of 
law.  But  it  is  to  be  remembered  that  the  primary  object  of  the 
statute  is  to  reach  the  land  which  has  been  assessed.  Of  such  pro- 
ceedings, it  is  said  in  Cooley  on  Taxation,  second  edition,  527:  'Pro- 
ceedings of  this  nature  are  not  usually  proceedings  against  parties; 
nor,  in  the  ease  of  lands  or  interests  in  lands  belonging  to  persons 
unknown,  can  they  be.  They  are  proceedings  which  have  regard  to 
the  land  itself  rather  than  to  the  owners  of  the  land;  and  if  the 
owners  are  named  in  the  proceedings,  and  personal  notice  is  pro- 
vided for,  it  is  rather  from  tenderness  to  their  interests,  and  in  order 
to  make  sure  that  the  opportunity  for  a  hearing  shall  not  be  lost 
to  them,  than  from  any  necessity  that  the  ease  shall  assume  that 
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form/    And  see  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  8.  537^ 
40  L.  ed.  247,  16  Bap.  Gt.  Bep.  83. 

''Such  being  the  character  of  the  proceedings,  and  those  interested 
having  an  opportunity  to  be  heard  upon  application,  the  notice  was 
in  such  form  as  was  reasonably  calculated  to  bring  the  same  to  the 
attention  of  those  interested  in  the  lands. 

"This  notice  was  to  all  persons  interested  in  the  property.  The 
lienholder,  the  Nebraska  court  has  held,  may  appear  in  court  and 
set  up  his  claim.  The  notice  was  good  aa  against  the  world,  and  all 
that  is  necessary  when  the  proceedings  are  in  renu  'Laws  exist  un- 
der which  property  is  responsible  for  damages  done  by  it,  for  taxes 
imposed  upon  it These  same  laws  often  authorize  thb  obliga- 
tion by  them  imposed  upon  the  property  to  be  enforced  by  proceed- 
ings in  which  the  property  is  the  defendant  and  in  which  no  senriee 
of  process  is  required  except  upon  such  property.  The  judgment  i^* 
suiting  from  sneh  a  proceeding  is  in  rem,  and  satisfaction  thereof  is 
produced  by  an  execution  authorizing  the  sale  of  the  property.  The 
sale  acts  upon  the  property,  and,  in  so  acting,  necessarily  affects  all 
claimants  thereto':  Freeman  on  Judgments,  sec.  606. 

''When  the  proceedings  are  in  personam  the  object  is  to  bind  the 
rights  of  persons,  and  in  such  cases  the  person  must  be  senred  with 
process;  in  proceeding  to  reach  the  thing,  service  upon  it  and  sneh 
proclamation  by  publication  as  gives  opportunity  to  those  interested 
to  be  heard  upon  application  is  sufficient  to  enable  the  court  to  ren- 
der judgment:  Cross  v.  Armstrong,  44  Ohio  St.  613,  624,  10  N.  EL 
160.  Where  land  is  sought  to  be  sold,  and  is  described  in  the  no- 
tice, a  technical  service  upon  it  would  add  nothing  to  the  procedure 
where  the  owner  is  unknown.  The  publication  of  notice  which  de- 
scribes the  land  is  certainly  the  equal  in  publicity  of  any  seizure 
which  can  be  made  of  it. 

"In  Tyler  v.  Eegistration  Court  Judges,  175  Mass.  71,  51  L.  B.  ▲. 
433,  55  N.  E.  812,  the  supreme  judicial  court  of  Massachusetts  up. 
held  as  constitution  a]  an  act  providing  for  registering  and  confirm- 
ing titles  to  lands,  in  which  the  original  registration  deprived  all 
persons,  except  the  registered  owner,  of  any  interest  in  the  land, 
and  the  act  gave  judicial  powers  to  the  recorder  after  the  original 
registration  although  not  a  judicial  officer,  and  there  was  no  pro- 
vision for  notice  before  registration  of  transfer  or  dealings  sub- 
sequent to  the  original  registration.  The  majority  opinion  was  de- 
livered by  Mr.  Justice  Holmes,  then  chief  justice  of  Massachusetts. 
In  the  course  of  the  opinion,  speaking  of  the  Massachusetts  BiU  of 
Bights  and  the  fourteenth  amendment,  he  said:  'Looked  at  either 
from  the  point  of  view  of  history  or  of  the  necessary  requirements 
of  justice,  a  proceeding  in  rem,  dealing  with  a  tangible  res,  may  be 
instituted  and  carried  to  judgment  without  personal  service  npea 
claimants  within  the  state  or  notice  by  name  to  those  outside  of  it, 
and  not  encounter  any  provision  of  either  constitution.  Jurisdietios 
is  secured  by  the  power  of  the  court  over  the  res.' 
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"In  Hilling  v.  Kaw  Valley  E.  etc.  Co.,  130  U.  S.  559,  9  Sup.  Ct. 
Bep.  603,  32  L.  ed.  1045,  it  was  held  that  notice  by  publication  in  pro- 
ceedings to  condemn  land  for  railway  purposes  was  sufficient  notice 
to  nonresident  owners,  and  was  due  process  of  law  as  to  such  owners. 
So  as  to  adjudications  of  titles  of  real  estate  within  the  limits  of 
the  state  as  against  nonresident  owners,  brought  in  by  publication 
only:  Amdt  7.  Griggs,  134  U.  S.  316-327,  10  Sup.  Ct.  Bep.  557,  83 
L.  ed.  918-922;  Hamilton  v.  Lewis,  161  IT.  S.  256-274,  16  Sup.  Ct.  Bep. 
585,  40  L.  ed.  691-699. 

''The  principles  applicable  which  may  be  deduced  from  the  au- 
thorities we  think  lead  to  this  result:  Where  the  state  seeks  directly 
or  by  authorization  to  others  to  sell  land  for  taxes  upon  proceedings 
to  enforce  a  lien  for  the  payment  thereof,  it  may  proceed  directly 
ag'^inst  the  land  within  the  jurisdiction  of  the  court,  and  a  notice 
which  permits  all  interested,  who  are  'so  minded,'  to  ascertain  that 
it  is  to  be  subjected  to  sale  to  answer  for  taxes,  and  to  appear  and 
be  heard,  whether  to  be  found  within  the  jurisdiction  or  not,  is  due 
process  of  law  within  the  fourteenth  amendment  to  the  constitution. 

"In  the  case  under  consideration  the  notice  was  sufficiently  clear 
as  to  the  lands  to  be  sold;  the  lienholders  investigating  the  title 
could  readily  have  seen  in  the  public  records  that  the  taxes  were 
unpaid  and  a  lien  outstanding,  which,  after  two  years,  might  be  fore- 
closed and  the  lands  sold  and,  by  the  laws  of  the  state,  an  indefeasible 
title  given  to  the  purchaser.  Such  lienholder  had  the  right  for  two 
years  to  redeem,  or,  had  he  appeared  in  the  foreclosure  case,  to  set 
up  his  rights  in  the  land.  These  proceedings  arise  in  aid  of  the 
right  and  power  of  the  state  to  collect  the  public  revenue,  and  did 
not,  in  our  opinion,  abridge  the  right  of  the  lienholder  to  the  pro- 
tection guaranteed  by  the  constitution  against  the  taking  of  property 
without  due  process  of  law. 

"The  judgment  of  the  supreme  court  of  Nebraska  is  affirmed." 

The  CofuUtvUonaUty  of  statutes  providing  for  proceedings  against 
unknown  owners  is  discussed  in  the  monographic  note  to  McClymond 
T.  Noble,  87  Am.  St.  Bep.  358-368.  A  statute  declaring  that  upon 
the  nonpayment  of  taxes  land  shall  be  forfeited  to  the  state  without 
judicial  proceedings  is  unconstitutional  as  depriving  the  owner  of 
property  without  due  process  of  law:  Parish  v.  East  Coast  Cedar  Co., 
133  N.  C.  478,  45  S.  £.  768,  98  Am.  St.  Bep.  718,  and  see  the  oases 
cited  in  the  cross-reference  note  thereto. 
Am.  St.  B«p.,  VoL  101—89 
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COUNTY  OP  HAELAN  v.  WHITNEY. 
[66  Neb.  105,  90  N.    W.  993.] 

SXTBETYSHXP— Security  for  Indeiimity.— A  Oreditor  Is  Bn- 
titled  to  enforce  for  his  own  benefit  any  securities  whieh  the  principal 
debtor  has  given  his  surety  by  way  of  indemnity,     (p.  611.) 

SUBETYSHIP— Bight  of  Obligee  to  Assigned  Secoxitles. — 
If  sureties  on  the  bond  of  a  county  treasurer  assign  to  the  county 
securities  given  them  by  the  principal  by  way  of  indemnity^  the 
county  may  enforce  them,  although  the  sureties  might  not  have  done 
so  without  first  discharging  the  obligation,     (p.  611.) 

MOBTOAOE — Consideration. — ^Tbe  Contingent  Idabillty  of  a 
principal  to  his  sureties  is  sufBcient  consideration  for  a  mortgage 
given  to  indemnify  them  after  the  execution  and  delivery  of  the 
bond,  and  before  any  breach,     (p.  611.) 

MOBTOAGE— Parol  Evidence  to  Explain.— If  a  deed  recites 
that  the  grantee  is  trustee  for  the  sureties  on  the  bond  of  the  grantor, 
parol  evidence  is  admissible  to  identify  the  sureties  and  the  obligar 
tion  referred  to.     (p.  612.) 

MOBTOAOE  to  Indenmify  Sureties— Validity. — A  mortgage 
given  by  a  county  treasurer  to  indemnify  the  sureties  on  bis  bond 
is  not  void  because  at  the  time  of  its  execution  he  was  suspected  of 
ombezzlementy  and  it  was  given  to  protect  them  against  consequent 
liability,     (p.  612.) 

SUBETYSHIP — Subrogation. — A*  County,  after  default  in  the  * 
conditions  of  the  bond  of  its  treasurer,  may  take  advantage  of  se- 
cureties  given  by  him  to  bis  sureties,  either  by  way  of  subrogatioa 
or  by  procuring  an  assignment  from  the  sureties,     (p.  613.) 

DEED  FOB  SECUBITY— Liability  not  Limited  by  Oonsidera- 
tlon  Becited. — ^The  security  of  a  deed,  in  form  absolute,  given  to  ia- 
demnify  sureties,  is  not  limited  to  the  nominal  money  consideratiom 
recited,  but  extends  to  the  full  amount  for  which  the  sureties  ulti- 
mately prove  liable,     (p.  613.) 

John  Everson,  for  the  appellants. 

A.  M.  Beresford,  for  the  respondents. 

106  POUND,  C.  Ezra  S.  Whitney,  as  treasurer  of  the 
ccunty  of  Harlan,  had  given  the  required  bond,  with  several 
sureties,  for  due  performance  of  the  duties  of  his  oflSce.  To- 
ward the  end  of  his  term  a  suspicion  arose  that  he  was  short 
in  his  accounts.  Thereupon,  in  order  to  indemnify  said  sure- 
ties, he  and  his  wife  executed  deed  conveying  the  lands  in  con- 
troversy to  one  Roberts  as  trustee,  reciting  expressly  that  he 
was  trustee  for  the  sureties  on  said  Whitney's  official  bond. 
A  shortage  having  occurred  as  anticipated,  the  successor  of  the 
trustee  conveyed  said  property  to  the  coimty,  which  brought 
this  suit,  alleging  that  the  deed  was  intended  as  a  mortgage 
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to  secnre  said  sureties  and  the  county  against  loss,  and  pray- 
ing foreclosure.  A  decree  was  rendered  accordingly,  from 
which  this  appeal  has  been  taken. 

It  is  argued  that  there  is  no  evidence  to  sustain  the  decree 
because  the  proof  shows  clearly  that  said  conveyance  was  in- 
tended to  secure  the  sureties  only,  and  there  is  no  evidence  in 
support  of  the  allegation  that  it  was  intended  for  security  of 
the  county  as  well,  nor  is  it  shown  that  ihe  sureties  have  paid 
the  amount  due  on  the  bond.  But  it  is  elementary  that  a 
creditor  is  entitled  to  enforce  for  his  own  benefit  any  securities 
which  the  principal  debtor  has  given  his  surety  by  way  of  in- 
demnity. In  equity,  such  securities  are  considered  as  held  by 
the  surety  *^  in  trust  for  payment  of  the  principal  obligation. 
In  a  sense  they  belong  to  the  creditor,  and  proof  that  they 
were  given  to  indemnify  the  surety  would  be  sufficient  to  sup- 
port the  allegation  that  they  were  given  for  further  security 
of  the  creditor,  if  such  an  allegation  were  necessary :  Blair 
State  Bank  v.  Stewart,  57  Neb.  58,  63,  77  N.  W.  370;  Long- 
fellow T.  Barnard,  68  Neb.  612,  617,  76  Am.  St.  Rep.  117,  79 
K.  W.  256.  In  the  latter  case  it  was  held  that  **a  mortgage 
given  to  indemnify  a  surety  or  guarantor  is  in  legal  efEect  a 
security  to  the  owner  of  the  debt,  even  though  he  did  not  origi- 
nally rely  on  it  or  know  of  its  existence.^*  It  follows  that  when 
the  sureties,  through  their  trustee,  assigned  the  security  to  the 
county  by  conveyance  of  the  land,  the  county  could  enforce  it, 
although  the  sureties  might  not  have  done  so  themselves  with- 
out first  discharging  the  obligation.  The  security  is  regarded 
as  given  for  discharge  of  that  obligation,  and  must  be  applied 
thereon,  either  directly,  or  by  satisfying  those  who  have  dis- 
charged it.  Equity  does  not  insist  upon  the  circuitous  pro- 
cedure of  payment  by  the  sureties  and  enforcement  by  them.  It 
looks  to  the  substance,  and  will  permit  or  even  require  an  ap- 
plication upon  the  debt  directly  at  suit  of  the  creditor:  Meeker 
v.  Waldron,  62  Neb.  689,  87  N.  W.  639. 

Several  points  have  been  urged  against  the  validity  of  the 
deed,  which  require  brief  notice. 

It  is  said  that  there  was  no  consideration,  since  the  deed  was 
made  long  after  execution  and  delivery  of  the  bond  and  before 
any  breach.  But  it  is  clear  that  the  contingent  liability  of  the 
principal  to  his  sureties  was  sufficient  consideration  for  a  mort- 
gage: Longfellow  v.  Barnard,  68  Neb.  612,  618,  76  Am.  St 
Eep.  117,  79  N.  W.  265,  and  cases  cited.  The  authorities  re- 
lied upon  by  counsel  have  reference  only  to  promises  and  con- 
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tracts  for  indemnity,  which  are  obyiously  governed  by  a  diflferent 
rule. 

It  is  claimed,  further,  that  the  deed  is  void  for  uncertainty, 
for  the  reascm  that  it  does  not  sufficiently  designate  or  describe 
the  beneficiaries.    The  deed  recites  expressly  that  the  property 
is  conveyed  to  the  grantee  ''as  trustee  *^  for  the  sureties  on 
the  official  bond  of  the  said  Ezra  S.  Whitney.'*    It  was   cer- 
tainly competent  to  show  by  extrinsic  evidence  that  Whitney 
was  county  treasurer,  that  he  had  given  an  official  bond  as  such, 
and  that  his  intention  in  executing  and  delivering  the  deed  was 
to  secure  the  sureties  thereon*     Counsel  argues  that  ft  appears 
Whitney  held  the  office  for  two  terms,  and  gave  two  bonds,  and 
that  there  is  nothing  to  show  which  bond  was  referred  to.      But 
the  obvious  purpose  is  to  secure  those  sureties  who  stood  in 
need  of  indemnity,  and  the  evidence  introduced  by  plaintiflF 
shows  that  such  was    the    grantor's    intent.    Parol    evidence 
was  admissible  to  show  who  were  the  sureties  referred  to  as  bene- 
ficiaries (Johnson  v.  Calnan,  19  Colo.  168,  41  Am.  St^   Rep. 
224,  34  Pac.  905;  Lee  v.  Methodist  Episcopal  Church  of  Ft 
Edward,  52  Barb.  (N.  Y.)  116;  Cole  v.  Satsop  Ry.  Co.,  9  Wash. 
487,  43  Am.  St.  Rep.  858,  37  Pac.  700;  Bartlett  v.  Remington, 
59  N.  H.  364;  Bayles  v.  Grossman,  6  Ohio  Dec.  354),  and  also 
to  identify  the  debt  or  obligation  intended  to  be  secured :  Jones 
V.  New  York  Guaranty  etc.  Co.,  101  XJ.  S.  622,  25  L.  ed.  1030; 
Clark  V.  Houghton,  12  Gray  (Mass.),  38;  Douglas  v.  Town  of 
Chatham,  41  Conn.  211;  Cutler  v.  Steele,  93  Mich.  204,  63  N. 
W.  521 ;  Paine  v.  Benton,  32  Wis.  491. 

Next  it  is  argued  that  the  deed  is  void  because  at  the  time 
it  was  made  the  grantor  was  suspected  of  having  embezzled 
public  funds,  and  the  parties  contemplated  embezzlement  or 
defalcation,  and  sought  to  protect  themselves  against  the  conse- 
quent liability.  But  the  deed  was  not  intended  to  permit 
Whitney  to  embezzle,  or  to  protect  him  in  so  doing.  The  sure- 
ties did  not  agree  to  save  their  principal  harmless  in  case  ha 
embezzled  public  funds.  They  were  indemnified,  not  he.  He 
gave  them  security  against  liability  upon  the  bond  which  they 
had  signed  to  permit  him  to  enter  upon  his  ofBce.  The  purpose 
was  to  insure  that  the  county  get  the  moneys  due  it>  not  that 
its  moneys  should  be  abstracted  with  impunity. 

Finally^  it  is  said  that  a  county  may  not  demand  of  a  county 
treasurer  any  other  or  further  security  than  the  *^  bond  ro- 
quired  by  law.  Granting  this  propositi(m,  we  are  unable  to  see 
any  reason  whj,  after  default  in  the  ccnxditions  of  such  bond. 
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the  county  may  not  take  adyantage  of  securities  given  by  the 
treasurer  to  the  sureties  thereon,  whether  by  way  of  suit  for 
subrogation  or  by  procuring  an  assignment  from  the  sureties, 
as  any  other  creditor  might  do. 

Counsel  complains  of  the  decree  rendered  for  two  further 
reasons :  That  tiie  liability  of  the  land  mortgaged  was  not  lim- 
ited to  the  consideration  recited  in  the  deed,  and  that  there 
was  no  su£5cient  proof  that  proceedings  at  law  ha^l  not  been 
taken  to  collect  the  amount  due.  Neither  point  ip  well  taken. 
The  recital  of  a  comparatively  trivial  money  consideration  is  ob- 
viously a  mere  form.  The  deed  states  and  the  evidence  shows 
that  it  wa«i  given  to  indemnify  the  sureties.  It  was  not  in- 
tended to  indenmify  them  to  the  extent  of  one  thousand  dollars 
only,  but  for  the  full  amount  for  which  they  might  ultimately 
prove  to  be  liable^  which  was  over  eleven  thousand  dollars. 
There  is  nothing  on  the  face  of  the  deed  or  in  the  evidence  to 
indicate  an  intention  to  limit  its  securibr  to  the  sum  recited 
as  consideration,  and  the  recital,  of  itself,  being  clearly  formal, 
could  not  have  that  effect  The  petition  contains  the  required 
allegation  that  no  proceedings  have  been  had  at  law.  It  ap- 
pears in  evidence  that  the  sureties  turned  their  security  over 
to  the  county  in  settlement  of  the  balance  for  which  they  were 
liable  on  the  bond.  After  doing  so  they  could  not  sue  VSThitney 
for  anything  secured  by  the  deed,  because,  so  far  as  they  were 
concerned,  the  deed  had  already  settled  the  liability  it  secured. 
The  county  could  not  sue  at  law  on  the  bond,  because  it  had 
taken  the  security  in  settlement  thereof.  In  the  absence  of 
any  evidence  to  the  contrary,  a  prima  fade  showing  is  enough: 
I'resident  etc.  Ins.  Co.  of  North  America  v.  Parker,  64  Neb. 
411,  89  N.  W.  1040. 

The  decree  is  sustained  by  the  evidence  and  is  in  accordance 
with  law.    We  recommend  that  it  be  affirmed. 

Barnes  and  Oldham,  CC,  concur, 

**<>  By  the  COUET.  For  the  reasons  staled  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


A  Creditor,  in  ease  of  the  default  of  his  debtor,  may  avail  himself 
of  seenrities  given  hj  the  debtor  to  his  surety  to  indemnify  the  latter 
against  liability  for  the  debt.  This  is  the  corollary  of  the  doctrine 
tluit  a  surety  is  entitled  to  the  benefit  of  any  lecority  the  creditor 
may  have  taken  from  the  principal:  8ee  the  monographic  note  to 
American  Bonding  Go.  v.  National  etc.  Banl^  99  Am.  St.  Bep.  509, 
510,  on  the  right  to  subrogation. 
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TESKE  r.  DITTBERNEH. 
[65  Neb.  167,  91  N.  W.  188.] 

WILL,  WHAT  IS  — Oonveyanoe  in  Ctonslderatioii  of  Snppoit. 
An  oral  agreement  between  a  son  and  his  parents  that  he  shall,  in 
consideration  of  carrying  on  their  business  and  providing  for  their 
support,  become  vested,  upon  their  death,  with  the  title  to  the 
family  homestead,  is  testamentary  in  character,     (p.  615.) 

WILL,  WHAT  I&-  The  Sole  Test  by  WUCh  to  Ascertain 
whether  an  instrument  or  agreement  purporting  to  affect  the  title 
to  land  is  testamenary,  is  to  inquire  whether  it  undertakes  to  vest 
any  present  interest  to  title  therein,     (p.  615.) 

HOMESTEAD— Oral  Transfer  In  Consideration  of  Support. — 
An  oral  agreement  between  a  son  and  his  parents  that  he  shall,  in  con- 
sideration of  carrying  on  their  business  and  providing  for  their  support, 
become  vested,  upon  their  death,  with  the  title  to  the  family  home- 
stead, contravenes  the  statute  of  frauds  and  the  statute  of  wills;  but, 
if  fairly  made  and  substantially  performed  by  the  son,  equity  may 
grant  him  relief  in  case  the  parents  repudiate  the  agreement,  (p. 
6d8.) 

It  appears  from  the  former  decision  of  this  case  in  63  Neb. 
607,  88  N.  W.  668,  that  the  parents  of  Carl  Teske  entered  into 
an  agreement  with  him  that  he  should,  in  consideration  of  car- 
rying on  their  business  and  providing  for  their  support,  become 
vested,  upon  their  death,  with  the  title  to  the  family  homestead. 
He  performed  this  agreement  up  to  the  time  of  his  mother's 
death,  and  for  some  time  thereafter,  when  the  father  left  the 
homestead,  took  up  his  residence  with  his  daughter,  Martha 
Dittbemer,  and  conveyed  the  property  to  her. 

William  B.  Allen  and  Willis  E.  Heed,  for  the  appellants. 

McKillip  &  McAllister  anH  Reeder  &  Hobart,  for  the  respond- 
ent. 

*•*  AMES,  C.  This  case  comes  before  us  upon  a  rehear- 
ing granted  from  a  former  decision  of  this  court  pubished  in 
TeskiB  V.  Dittbemer,  63  Neb.  607,  88  N.  W.  658.  Reference  is 
made  to  that  opinion  for  a  sufficient  statement  of  the  facts  in- 
volved in  the  litigation.  Upon  the  reargument  considerations 
and  authorities  were  urged  upon  us  which,  on  account  of  the 
hurried  and  insuflScient  manner  in  which  the  cause  was  pre- 
sented on  the  former  hearing,  escaped  our  attention  at  that 
time,  and  which  have  convinced  us  that  we  fell  into  grievous 
error  in  the  disposition  which  we  made  of  the  case.  We  at  that 
time  labored  under  the  impression  that^  inasmuch  as  the  prem- 
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ises  sought  to  be  recovered  were  admittedly  the  homestead  of 
the  defendant  Frederick  Teake,  and  the  agreement  in  contro- 
Tersy  was  confessedly  not  in  writing,  the  plaintiflf  was  pre- 
cluded from  obtaining  the  relief  prayed  by  section  4  of  chap- 
ter 36  of  the  Compiled  Statutes,  which  enacts  that  *^the  home- 
stead of  a  married  person  cannot  be  conveyed  or  encumbered 
unless  the  instrument  by  which  it  is  conveyed  or  encumbered 
is  executed  and  acknowledged  by  both  husband  and  wife/'  By 
section  1  of  the  act  a  homestead  is  defined  as  consisting  of  the 
ilwelling-house  in  which  the  claimant  resides  and  its  appuri»- 
Tiances,  and  the  land  on  which  the  same  is  situated,  not  ex- 
ceeding one  hundred  and  sixty  acres  in  all  to  the  value  of  not 
exceeding  two  thousand  dollars.  By  the  seventeenth  section 
it  is  enacted  that  when  the  claimants  are  married  persons,  the 
person  from  whose  property  the  homestead  was  selected  may 
dispose  of  it  by  will,  subject  to  a  life  estate  of  the  survivor 
therein*  The  right,  therefore,  of  Frederick  Teske  to  make  a 
testamentary  disposition  *®®  of  the  property  in  question,  sub- 
ject to  the  inchoate  life  estate  therein  of  his  wife  (now  de- 
ceased), is  expressly  preserved  to  him  by  the  statute.  It  is 
quite  likely  that  he  should  not  have  been  held  to  have  been  de- 
prived of  that  right  in  the  absence  of  the  express  words  of 
the  act:  Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W.  420;  Gee 
T.  Moore,  14  Cal.  472;  Stewart  v.  Mackey,  16  Tex.  56,  67 
Am.  Dec.  609. 

It  cannot,  we  think,  be  successfully  contended  that  the  agree- 
ment which  the  referee  has  found  to  have  been  made  between 
Carl  Teske  and  his  parents  was  not  testamentary  in  its  char- 
acter, nor  can  it  well  bp  disputed  that  he  has  fully  performed 
and  offered  to  perform  on  his  part.  The  decision  of  the  ques- 
tion does  not  depend  upon  the  choice  of  any  particular  words 
cr  the  use  of  any  special  form  of  expression,  but  "the  doctrine 
«f  the  cases  is  that  whatever  the  form  of  the  instrument,  if 
it  vests  no  present  interest,  but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker,  it  is  a  testamentary  instrument*' : 
Turner  v.  Scott,  51  Pa.  St.  126;  Reed  v.  Hazleton,  37  Kan. 
321,  15  Pac.  177 ;  Hazleton  v.  Eeed,  46  Kan.  73,  26  Am.  St 
Eep.  86,  26  Pac.  450;  Sutton  v.  Hayden,  62  Mo.  101.  These 
eases  establish  the  doctrine  that  the  sole  test  by  which  to  as- 
certain whether  an  instrument  or  agreement  purporting  to  af- 
fect the  title  to  land  is  testamentary,  is  to  inquire  whether  it 
mdertakes  to  vest  any  present  interest  or  title  ttierein.  If  ft 
does  not,  but  the  title  is  to  remain  unaffected  until  the  death 
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of  the  owner^  and  an  interest  ia  then  to  accrue  to  the  other 
party  to  the  agreement^  the  contract  ia  testamentary,  and  in  or- 
dinary cases  revocable. 

The  only  remaining  questions  are  whether  an  oral  agree- 
ment to  make  a  testamentary  disposition  of  real  estate^  made 
in  consideration  of  services  substantially  performed,  such  as 
were  rendered  by  the  appellee,  Carl  Teske,  will  be  enforced 
by  the  court,  and,  if  so,  what,  under  circumstances  like  those 
in  the  case  at  bar,  should  be  the  form  of  the  relief  granted. 
The  former  of  these  questions  seems  to  have  been  definitely  an- 
swered in  "the  affirmative  by  this  court  in  Kofka  v.  Bosicky.  41 
Neb.  328,  43  Am.  St  Bep.  635,  59  K  W.  788,  26  L  B.  A.  207. 
See,  also,  Svenburg  ^'^^  v.  Fosseen,  75  Minn.  350,  74  Am.  St. 
Bep.  490,  78  N.  W.  4,  43  L.  B.  A.  427.  In  the  opinions  in 
these  two  cases  a  large  number  of  previous  decisions  to  the  same 
effect  are  collated,  which  apparently  fortify  the  doctrine  beyond 
the  possibility  of  successful  assaidt.  In  all  these  cases  it  is 
held  that  part  performance  takes  the  transaction  out  of  the 
operation  of  the  statute  of  frauds,  and  that  when,  as  in  this 
case,  such  performance  is  of  such  nature  as  that  it  cannot  be 
measured  or  adequately  compensated  in  damages,  equity  will 
interfere  for  the  purpose  of  protecting  the  rights  of  the  party 
injured.  In  Hazleton  v.  Beed,  46  Kan.  73,  26  Am.  St.  Bep. 
86,  26  Pac.  450,  the  relief  sought  seems  to  have  been  denied 
for  the  sole  reason  that  in  the  opinion  of  the  court  the  serncea 
rendered  in  that  case  were  not  of  such  a  nature  that  they  could 
not  be  adequately  recompensed  by  the  ordinary  legal  procedure. 
We  do  not  think  that  tiie  circumstances  of  this  case  bring  it 
within  the  exception. 

It  does  not  seem  to  be  an  obstacle  to  the  granting  of  relief 
in  such  cases  as  this  that  the  testator,  if  he  may  properly  be 
so  called,  who  has  conveyed  away  his  property  in  violation  of 
his  agreement^  is  still  living.  Specific  performance,  strictly 
so  called,  cannot  be  decreed  because  the  father  is  still  living, 
and  until  his  death  the  right  of  the  son  to  have  the  title  vested 
in  himself  will  not  have  accrued.  But  such  a  situation  has  al- 
ready been  considered  by  the  courts,  and  the  difficulty  thence 
arising  has  been  solved  to  our  satisfaction.  In  Van  Dyne  v. 
Yreeland,  11  N.  J.  Eq.  370,  followed  and  affirmed  in  Daviaon 
V.  Davison,  13  N.  J.  Eq.  246,  approved  in  Gupton  v.  Gupton, 
47  Mo.  37,  and  in  Sutton  v.  Hayden,  62  Mo.  101,  it  was  held 
that  in  instances  of  this  kind  the  grantee,  with  notice  and  in 
(fraud  of  the  testamentary  agreement,  will  be  decreed  to  hold 


Digitized  by  VjOOQIC 


June^  1902.]  Teske  v.  Dittbekner.  617 

the  titie  in  trnst  until  the  happening  of  the  event  vesting  a 
present  right  thereto  in  the  complainant^  and  will  then  be  re- 
quired to  convey  it  to  the  latter.  The  conclusion  thus  arrived 
at  is  in  contravention  of  the  letter  both  of  the  statute  of  frauds 
and  of  the  statute  of  wills;  and  beyond  doubt  transactions  of 
the  kind  in  question  should  be  closely  scrutinized^  or  else  they 
may  open  the  door  to  the  ^"^  exercise  of  the  grossest  kind  of 
undue  influence  and  to  frauds  and  abuses  of  the  most  serious 
descriptions;  but  the  rules  of  equity  applicable  to  them,  when 
free  from  any  of  these  objections,  are  well  established  by  a 
large  number  of  decisions,  many  of  which  have  received  the 
express  approval  of  this  court  There  is  nothing  in  the  record 
to  indicate  that  the  appellee,  Carl  Teske,  has  been  ^Ity  of 
any  objectionable  practices,  and  it  is  beyond  question  that  he 
has  spent  many  of  the  best  years  of  his  life  in  the  performance 
in  good  faith  of  the  testamentary  agreement,  which  the  referee 
has  found  upon  sufficient  evidence  to  have  been  entered  into  be- 
tween himself  and  his  i)arents.  It  does  not  appear  to  us  that 
for  a  repudiation  of  the  agreement  by  his  father  he  could  be 
adequately  compenBated  in  damages.  The  father  is  very  old 
and  feeble,  both  in  mind  and  body,  so  that  it  is  not  unlikely 
that  his  conveyance  to  his  daughter,  if  not  unduly  influenced, 
was  made  in  response  to  some  temporary  whim  or  resentment 
That  it  was  not  the  result  of  any  fixed  determination  on  his 
part  is  indicated  by  the  fact  that  he  has  dismissed  his  appeal  in 
this  court,  and  manifested  a  desire  that  the  judgment  of  the 
district  court  be  affirmed.  At  or  before  the  conveyance  to  the 
appellant,  Martha  Dittbemer,  she  parted  with  no  consideration 
on  account  thereof,  and  she  had  full  knowledge  of  the  claims 
of  her  brother,  who  was  in  occupancy  of  the  premises.  There 
is  therefore  no  fact  or  circumstance  disclosed  by  the  record  to 
raise  in  equity  in  her  behalf.  If  at  the  death  of  her  father  she 
shall  be  entitled  to  compensation  for  his  care  and  support  dur- 
ing the  term  of  his  residence  with  her,  she  may  demand  the 
same  from  his  estate,  which  will  apparently  be  considerable 
in  amount  In  any  case,  the  old  gentleman  is  entitled  to  com- 
fortable care  and  subsistence  out  of  his  estate  or  the  avails  of 
it,  nor  is  he  bound  to  reside  with  his  son,  if  he  desires  to  abide 
elsewhere,  and  it  is  not  likely  that  even  the  testamentary  agree- 
ment might,  under  conceivable  circtmistances,  be  required  to 
yield  so  far  as  may  be  requisite  for  ministering  to  his  necessi- 
ties. But  whether  this  be  so  or  not,  it  is  the  *"  clear  duty 
of  the  court  to  protect  the  rights  of  the  son  by  maintaining 
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the  present  status,  so  far  as  possible^  during  the  remainder 
of  the  old  man's  life. 

It  is  recommended  that  the  former  decision  of  this  court  be 
overruled  and  set  aside;  and  that  the  judgment  of  the  district 
^ourt  be  so  modified  that  the  appellee,  Carl  Teske,  be  decreed 
to  be  entitled  upon  giving  a  bond  such  as  is  tendered  in  hi* 
petition,  if  one  has  not  already  been  given,  to  retain  the  oc-i 
cupancy  of  the  premises  in  controversy  during  the  lifetime  of 
his  father,  Frederick  Teske,  subject  to  the  terms,  conditions 
^and  stipulations  of  the  testamentary  agreement  set  forth  in 
the  report  of  the  referee  in  this  action;  and  that  until  the 
death  of  said  Frederick  Teske  the  appellant,  Martha  Dittbemer, 
be  adjudged  to  hold  the  legal  title  to  said  premises  in  trust, 
for  the  satisfaction  of  the  terms  and  conditions  of  said  agree- 
ment, free  from  any  estate  or  interest  of  her  husband,  the 
appellant,  Frederick  Dittbemer,  as  tenant  by  the  curtesy  or 
-otherwise;  and  that  she  be  perpetually  restrained  and  enjoined 
from  conveying  or  encumbering  the  same  except  as  herein  di- 
rected; and  that  upon  the  death  of  said  Frederick  Teske,  and 
full  compliance  with  and  performance  of  said  agreement  by 
said  Carl  Teske,  a  conveyance  of  said  premises  to  him  be  made 
by  said  Martha  Dittbemer;  and  that  the  said  decree^  when  so 
modified,  be  aflBrmed. 

Duffie,  C,  concurs. 

Albert,  C,  not  present  at  the  hearing  and  took  no  part  in  the 

-decision. 

By  the  COXJET.  For  the  reasons  stated  in  the  foregoing 
opinion  it  is  ordered  that  the  former  decision  of  this  court  be 
overruled  and  set  aside;  and  that  the  judgment  of  the  district 
oourt  be  so  modified  that  the  appellee,  Carl  Teske,  be  decreed 
to  be  entitled  upon  giving  a  bond  such  as  is  tendered  in  his  pe- 
tition, if  one  has  not  already  been  given,  to  retain  the  occu- 
pancy of  the  premises  in  controversy  during  the  lifetime  of 
his  father,  Frederick  Teske,  subject  to  the  terms,  conditions  and 
stipulations  of  the  testamentary  agreement  set  forth  in  the  re- 
port of  the  referee  *^  in  this  action;  and  that  until  the  death 
of  said  Frederick  Teske  the  appellant,  Martha  Dittbemer,  be 
adjudged  to  hold  the  legal  title  to  said  premises  in  trust,  for 
the  satisfaction  of  the  terms  and  conditions  of  said  agreement, 
free  from  any  estate  or  interest  of  her  husband,  the  appellant, 
Frederick  Dittbemer,  as  tenant  by  the  curtesy  or  otherwise; 
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and  that  she  be  perpetually  restrained  and  enjoined  from  con- 
veying or  encumbering  the  same,  except  as  herein  directed; 
and  that  upon  the  death  of  said  Frederick  Teske,  and  full  com- 
pliance with  and  performance  of  said  agreement  by  Carl  Teske, 
a  conveyance  of  said  premises  to  him  be  made  by  said  Martha 
Dittbemer;  and  that  the  said  decree^  so  modified,  be  afl&rmed. 
Judgment  accordingly. 

What  Constitvtr^  a  Testamentary  WriHtiff  is  tbe  subject  of  a  mono- 
graphic note  to  Farris  v.  Neville,  89  Am.  St.  Bep.  486-500.  A  refer- 
ence to  this  note  will  show  that  the  form  of  any  instrument  is  of 
little  consequence  in  determining  whether  it  is  a  will;  if  it  is  exe- 
cuted with  the  formalities  prescribed  by  statute,  and  is  to  operate 
only  after  the  death  of  the  maker,  it  is  a  will:  8ee,  also,  McCloskey 
T.  Tiemey,  141  Cal.  101,  99  Am.  St.  Bep.  33,  74  Pac.  699. 

The  Effect  of  Oral  Agreements  testamentary  in  character  are  con- 
sidered in  Orth  v.  Orth,  145  Ind.  184,  67  Am.  St.  Bep.  185,  22  N.  E. 
277,  44  N.  E.  17,  32  L.  B.  A.  298;  Mortin  T.  Moran,  104  Iowa,  216,  65 
Am.  St.  Bep.  443,  73  N.  W.  617,  39  L.  B.  A.  204;  Simons  v.  Bedell, 
122  Cal.  341,  68  Am.  St.  Bep.  35,  55  Pac.  8;  Manning  v.  Pippen,  86 
Ala.  357,  11  Am.  St.  Bep.  46,  5  South.  572;  Bicken  v.  McKinley,  163 
111.  318,  54  Am.  St.  Bep.  471,  45  K.  E.  134.  And  the  right  to  recover 
for  services  rendered  under  an  oral  contract  to  make  a  will  is  con- 
sidered in  Grant  v.  Grant,  63  Conn.  530,  38  Am.  St.  Bep.  379,  29  Atl. 
15;  Hudson  v.  Hudson,  87  Ga.  678,  27  Am.  St.  Bep.  270,  13  S.  E.  583; 
Ellis  V.  Gary,  74  Wis.  176,  17  Am.  St.  Bep.  125,  42  N.  W,  252,  4  L. 
B.  A.  55;  Estate  of  Kessler,  87  Wis.  690,  41  Am.  St.  Bep.  74,  59  N. 
W.  129.  A  parol  gift  or  conveyance  of  land  will,  under  some  circum- 
stances, support  a  decree  for  specific  performance:  Cauble  v.  Wor- 
sham,  96  Tex.  86,  70  S.  W.  737,  97  Am.  St.  Bep.  871,  and  cases  cited 
in  the  eross-referenee  note  thereto;  Crlm  t.  England,  46  W.  Ya.  480, 
76  Am.  St.  Bep.  826,  33  S.  £.  251. 
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[«5  Neb.  291,  96  N.  W.  1021.] 

MOBTOAOE— Effect  of  Transferrlnff  Nots  Saenred.— A  real 
estate  mortgage. given  to  secure  a  negotiable  note  Ja  a  mere  incident 
to  the  debt,  and  passes  with  a  transfer  of  the  note.     (p.  620.) 

MOBTGAOE  and  Kote  Should  be  Ctonstmed  Together. — A  note 
and  mortgage  executed  and  delivered  as  one  transaction  will  be  con- 
strued together;  proviRions  in  the  mortgage  relating  to  the  indebted- 
ness itself  and  attempting  to  modifj  the  terms  of  the  note  will  be 
construed  with  the  note.     (p.  621.) 

MOBTGAOE  and  Note  Secured-— Notice  to  Pnidiaaer.— When  a 
note  and  the  mortgage  securing  it,  together  with  an  assignment  of 
the  mortgage,  are  sold  and  delivered,  the  purchaser  must  take  notice 
of  the  provisions  in  the  papers,     (p.  622.) 

BILLS  AND  NOTES.— Payment  to  the  Original  Payee  of  a 
non-negotiable  note,  without  notice  of  any  transfer  thereof,  discharges 
the  paper,    (p.  623.) 

For  a  statement  of  the  facte  inyolved  in  this  case,  eee  the 
note  which  follows  it^  post,  page  623. 

Willis  L.  Hand^  for  the  appellant. 

Flansburg  &  Williams,  for  the  respondent 

2»«  SEDGWICK,  J.  After  the  decision  of  Gamett  v.  Mey- 
ers, 66  Neb.  287,  94  N.  W.  803,  a  rehearing  was  granted  in  thiB 
case,  and  in  others  inyolving  the  same  questions.  Upon  this 
hearing  the  plaintiff's  attorney  has  furnished  us  an  able  and 
exhaustive  argument  upon  the  questions  inyolyed,  which  has 
been  of  great  assistance  to  us.  Questions  involving  the  nego- 
tiability of  notes  secured  by  mortgages  and  other  collateral 
have  frequently  been  considered  by  this  court.  As  early  as 
1876  it  was  determined  in  Webb  v.  Hoselton,  4  Neb.  308,  19 
Am.  Eep.  638,  that  "a  bona  fide  purchaser,  for  value,  of  a 
negotiable  promissory  note,  secured  by  mortgage,  before  ma- 
turity and  *^^  without  notice,  takes  tiie  mortgage  as  he  does 
the  note,  discharged  of  all  equities  which  maj  exist  between  the 
original  parties,'^  and  also  tliat  "the  mori;gage  is  a  mere  inci- 
dent to  tiie  debt  and  passes  with  it."  These  principles  have 
been  since  adhered  to,  and  so  it  was  said  in  the  first  opinion 
of  Gamett  v.  Meyers:  "The  long  established  and  general  rule 
is  that  if  the  note  is  in  form  negotiable,  a  sale  and  transfer 
of  the  note  transfers  the  mori;gage."  In  Webb  v.  Hoselton,  4 
Neb.  308,  19  Am.  Rep.  638,  the  security  was  in  the  form  of 
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a  deed  of  trnst.  Its  sole  object  was  to  secure  the  payment  of  the 
note.  It  does  not  appear  to  have  contained  any  provisions  af- 
fecting or  limiting  the  indebtedness  itself^  and  the  effect  of 
such  provisions  when  incorporated  in  the  mortgage  or  deed  se- 
curing the  note  was  not  considered, 

2.  That  the  note  and  mortgage,  when  executed  and  deliv- 
ered together  as  one  transaction,  will  be  construed  together,  is 
not  a  new  doctrine  in  this  state:  Grand  Island  Savings  etc. 
Assn.  v.  Moore,  40  Neb.  686,  59  N.  W.  115,  and  Seieroe  v. 
First  Nat  Bank  of  Kearney,  60  Neb.  612,  70  N.  W.  220,  were 
cited  as  establishing  the  proposition  as  the  doctrine  of  thi:3 
court.  In  the  former  case  there  is  a  somewhat  extensive  dis- 
cussion of  the  question,  and  the  conclusion  is  that  th&  provision 
in  the  mortgage  that  ''if  the  mortgagors  should  fail  to  pay  the 
money  when  due  •  ...  the  plaintiff  might  elect  to  pay  the 
same  and  declare  the  whole  amount  due  and  payable  at  once'' 
gave  the  holder  of  the  papers  the  right  upon  such  failure  '*to 
elect  to  declare  the  whole  debt  due,  not  only  for  the  purpose 
of  foreclosing,  but  also  for  the  purpose  of  enforcing  the  per- 
sonal liability.''  The  conclusion  is  fortified  by  the  considera- 
tion and  discussion  of  authorities  from  this  and  other  courts, 
and  is  considered  as  settling  the  law  of  this  state  upon  that 
question.  In  the  course  of  the  opinion  it  is  said :  ''The  writer 
was  at  first  of  the  impression  that  where  the  note  is  absolute 
and  the  mortgage  cont^s  such  a  provision,  the  provision  should 
be  restricted  to  the  remedy  by  foreclosure,  rendering  the  debt 
due  for  the  purpose  of  foreclosure  only,  but  leaving  the  ma- 
turity of  the  debt  for  the  purpose  of  enforcing  the  *^  per- 
sonal liability  to  be  determined  by  the  note  itself.  The  adju- 
dications do  not,  however,  bear  out  this  view.  In  this  state  it 
has  been  determined  that  in  deciding  such  questions  the  note 
and  mortgage  should  be  construed  together:  Fletcher  v.  Daugh- 
erty,  13  Neb.  224,  13  N.  W.  207;  Lantry  v.  French,  33  Neb. 
524,  50  N.  W.  679.  This  principle  alone  would  not  be  decisive 
of  tibe  question,  for  the  reason  that,  construing  the  two  instru- 
ments together,  the  fact  that  the  stipulation  referred  to  was 
contained  in  the  mortgage  and  not  in  the  note,  might  be  taken 
as  an  evidence  of  the  intention  of  the  parties  to  restrict  the 
effect  of  the  stipulation  to  the  enforcement  of  the  mortgage. 
....  First  Nat.  Bank  of  Sturgis  v.  Peck,  8  Kan.  660,  was  a 
suit  upon  notes  under  similar  conditions.  The  court  there 
held,  in  an  opinion  by  Brewer,  J.,  that  the  notes  and  mort- 
gage were  to  be  construed  together,  that  all  the  notes  became 
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due  upon  the  failure  to  pay  one,  and  that  the  statute  of  limita- 
tions  ran  against  all  from  that  time/'    It  may   be  said   that 
this  opinion  determines  the  law  of  this  state  to  be  that  condi- 
tions inserted  in  the  contemporaneous  mortgage  which  clearly 
and  necessarily  relate  to  the  indebtedness  itself^  and  manifestly 
constitute  an  attempt  to  modify  or  enlarge  the  terms  of  the 
note  will  be  construed  with  the  note^  and  parties  chargeable 
with  notice  of  such  provisions  will  be  bound  thereby.    This  de- 
cision^ so  far  as  the  writer  is  aware,  has  not  been  criticised  by 
this  court,  but,  on  the  other  hand,  has  been  followed  as  au- 
thority, and  it  is  not  perceived  that  parties  dealing  with  com- 
mercial paper  have  cause  to  complain  of  such  a  rule.    The  rule 
itself  does  not  trench  upon  the  sacredness  of  commercial  paper 
under  the  law  merchant.    The  parties  who  attempt  to  make  a 
promissory  note  mean  one  thing  to   one   person   and    another 
thing  to  other  persons;  who  want  to  hold  the  note  out  to  the 
world  to  be  that  which  they  have  expressly  agreed  it  shall  not 
be;  who  seek  to  set  it  afloat  with  a  string  attached  which  may  or 
may  not  be  used  to  control  the  note  as  their  interests  may  there- 
after demand,  are  responsible  for  the  uncertainty  that  attaches 
to  such  securities.    If   doubtful,  *®*  conflicting,    and    uncer- 
tain provisions  in  the  contract  result  in  rendering  such  papers 
non-negotiable,  the  remedy  is  to  limit  the  provisions  of  the 
mortgage  to  their  proper  functions  of  securing  the  indebted- 
ness, and  define  the  terms  of  the  indebtedness  in  the  note  which 
is  given  for  that  purpose :  See,  also,  Seieroe  v.  First  Nat.  Bank 
of  Kearney,  60  Neb.  612,  70  N.  W.  220;  1  Randolph  on  Com- 
mercial Paper,  198. 

3.  The  note  and  mortgage,  together  with  an  assignment  of 
the  mortgage,  were  sold  and  delivered  to  the  plaintiff.  It  is 
idle  to  argue  that  under  such  circumstances  the  plaintiff  was 
not  bound  to  take  notice  of  the  provisions  of  the  papers  which 
he  purchased. 

4.  The  provision  of  the  mortgage  which  was  held  to  affect 
the  negotiability  of  the  note  is  copied  in  full  in  the  first  opin- 
ion in  Gamett  v.  Meyers,  65  Neb.  280,  91  N.  W.  400.  The 
note  and  mortgage  in  this  case  were  identical  in  their  provi- 
sions with  the  papers  involved  in  Gamett  v.  Meyers.  Upon 
this  hearing  it  was  strenuously  contended,  and  is  ably  and  ex- 
haustively argued  in  the  brief,  that  these  provisions  were  not 
intended  to  and  did  not  affect  the  indebtedness  itself,  but  relate 
only  to  the  security,  and  ought  not,  therefore,  to  render  the 
note  non-negotiable. 
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The  question  thus  presented  is  not  free  from  difBculty,  hut 
ire  are  inclined  to  adhere  to  the  construction  placed  upon  these 
proyisions  upon  the  second  hearing  of  Gamett  v.  Meyers,  65 
Neb.  287,  94  N.  W.  803.  After  fully  providing  for  the  pro- 
tection of  the  securities^  other  conditions  are  inserted  which 
seem  to  have  no  meaning,  unless  they  are  construed  to  protect 
the  holder  of  the  securities  against  taxes  that  may  be  imposed 
upon  these  securities.  If  this  is  their  meaning  and  intention,, 
there  can  be  no  doubt  that  such  conditions  render  the  amount 
that  the  mortgagor  may  be  compelled  to  pay  upon  the  indebt- 
edness, as  a  part  thereof,  xmcertain;  which  would  clearly  ren- 
der the  paper  non-negotiable.  The  papers  being  non-negotia- 
ble, payment  to  the  original  payee  without  notice  to  the  payor 
of  any  transfer  of  the  papers  will  discharge  the  paper. 

The  brief  and  argument  of  appellant  are  mostly  employed 
'^  in  the  consideration  of  questions  of  fact  as  disclosed  by 
the  evidence.  But  these  considerations  are  unimportant  in 
view  of  the  conclusion  reached  in  the  foregoing  discussion 
whicli  requires  a  reversal  of  the  judgment  below. 

The  judgment  heretofore  rendered  is  vacated,  the  judgment 
of  the  district  court  is  reversed,  and  the  causd  remanded  with 
instructions  to  dismiss  the  case. 


The  Piinclpal  Case  was  first  before  the  supreme  court  in  65  Neb. 
291,  91  N.  W.  399,  on  an  appeal  by  the  defendant  from  a  decree  fore- 
closing a  mortgage.    The  following  is  a  part  of  the  opinion  rendered. 

"The  note  and  mortgage  were  executed  by  the  defendant  Thomas 
K.  Moore  and  wife  to  the  Globe  Investment  Company.  The  defend- 
ant, Bank  of  Miller,  afterward  bought  the  mortgaged  property  sub 
ject  to  the  mortgage,  and  now  defends  in  this  case.  Soon  after  the 
note  and  mortgage  were  executed  and  delivered  the  payee,  the  Globe 
Investment  Company,  sold  the  papers  to  parties  who  afterward,  anit 
before  the  note  became  due,  sold  and  assigned  them  to  the  plaintiff 
Afterward  the  defendant  bank  paid  the  mortgage  note  in  full  to  th» 
original  payee,  the  Globe  Investment  Company,  but  payment  has  not 
been  made  to  this  plaintiff.  •  •  •  • 

"The  appellant  in  his  brief  urges  that  the  note  was  not  negotiable 
because  of  agreements  contained  in  the  mortgage  that  the  maker 
should  pay  insurance  premiums  and  taxes  on  the  mortgaged  premises, 
and  that  if  the  maker  failed  to  pay  in  accordance  with  the  terms  of 
the  paper,  the  mortgagee  or  his  assigns  might  declare  the  whole 
debt  due  and  payable  at  once,  or  might  elect  to  pay  the  taxes  and  in- 
surance, and  even  in  such  case  might  declare  the  whole  debt  due. 

"The  note  and  mortgage,  having  been  executed  at  the  same  time, 
and  having  been   transferred  together  must  be  construed  together. 
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and  the  provisioiis  of  the  mortgage  relating  to  the  indebtedness  it- 
self would  have  the  same  effect  as  though  thej  were  incorporated  in 
the  note;  but  the  provisions  referred  to  relate  only  to  the  security, 
which  is  collateral  to  the  indebtedness,  and  such  provisions  do  not 
affect  the  negotiability  of  the  note.  There  is  no  agreement  to  pay 
the  taxes  that  might  be  assessed  upon  the  indebtedness  itself,  nor 
any  other  provision  which  would  render  the  amount  of  the  indebted- 
ness or  the  time  of  the  payment  uncertain  within  the  rule  adopted 
by  this  court.  In  Stark  ▼.  Olsen,  44  Neb.  646,  63  N.  W.  37,  it  was 
held  that  neither  the  provision  to  pay  attorney's  fee,  nor  that  if  de- 
fault be  made  in  the  payment  of  any  interest  coupon,  the  principal  sum 
may  at  the  option  of  the  holder  become  due  and  payable  without 
further  notice,  would  affect  the  negotiability  of  the  note;  and  the 
provisions  of  this  note  are  within  the  same  rule." 

The  Oaae  of  Oamett  v.  Meyers^  65  Neb.  280,  287,  91  N.  W.  400,  94 
N.  W.  803,  referred  to  in  the  principal  case,  was  an  appeal  by  the 
plaintiff  from  a  decree  rendered  in  a  suit  to  foreclose  a  mortgage 
given  to  secure  a  note.  On  the  original  hearing  of  the  ease,  the 
supreme  court  said  in  part: 

''It  is  insisted  that  the  contract  upon  which  this  action  was 
brought  is  not  negotiable,  and  that,  as  the  mortgagor  had  no  notice 
of  the  assignment,  payment  to  the  original  mortgagee  is  a  satisfac- 
tion of  the  claim.  The  note,  otherwise  in  the  usual  form  of  a  promis- 
sory note,  has  the  following  memorandum  upon  its  face:  ^This  note  is 
secured  by  a  firwt  mortgage  on  the  N.  W.  %  sec.  7,  tp.  23,  B.  6  west, 
iSth  P.  M.,  Antelope  county,  Nebraska.'  And  the  mortgage  contains 
among  other  things,  the  following  provision:  'The  said  parties  of 
the  first  part  hereby  agree  to  pay  all  the  taxes  and  assessments  levied 
upon  the  said  premises  and  all  taxes  and  assessments  levied  upon  the 
holder  of  this  mortgage  for  and  on  account  of  the  same  ....  when 
the  same  are  respectively  due;  and  if  not  so  paid,  the  said  party  of 
the  second  part,  or  the  legal  holder  or  holders  of  said  note  may,  with- 
out further  notice,  declare  the  whole  debt  hereby  secured  due  and 
payable  at  once,  or  may  elect  to  pay  such  taxes,  assessments  •  •  •  • 
and  the  amount  so  paid  shall  be  secured  by  this  mortgage  and  may 
be  collected  in  the  same  manner  as  the  principal  debt  hereby  secured, 
with  interest  at  the  rate  of  ten  per  cent  per  annum.  But  whether 
the  legal  holder  or  holders  of  said  note  elect  to  pay  such  taxes,  as- 
sessments •  •  •  •  or  not,  it  is  distinctly  agreed  that  the  legal  holder 
or  holders  of  said  note  may  declare  the  debt  thereby  secured  due  and 
immediately  cause  this  mortgage  to  be  foreclosed.'  .  •  •  • 

''The  agreement  to  pay  taxes  on  the  lands  mortgaged  or  to  keep 
up  the  improvements,  or  not  permit  or  suffer  waste  thereon,  or  pro- 
visions of  like  nature,  contained  in  the  mortgage,  do  not  destroy  the 
negotiability  of  the  note,  because  they  do  not  relate  to  the  principal 
indel  todncss,  and  do  not  render  the  amount  thereof  uncertain.  Such 
provisions  relate  to  the  security,  which  is  collateral  to  the  principal 
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indebtednen,  and  are  proper  proyieiong  of  the  mortgage  as  each  te 
insure  the  maintenaziee  of  the  seenritj  as  originally  given.'' 

On  a  rehearing  of  the  ease,  however,  the  eonrt  reached  a  different 
eonelnslon.    The  following  is  the  opinion  rendered: 

"In  the  former  opinion  in  this  case  it  was  held  that  the  provisions 
there  qnoted  from  the  note  and  mortgage  did  not  destroy  the  nego- 
tiabilitj  of  the  note.  A  rehearing  was  allowed  mainly  for  the  eott- 
sideratioa  of  that  question.  The  oral  argnments  on  this  hearing  were 
largely  devoted  to  two  propositions: 

"1.  Should  the  conditions  of  the  mortgage  as  distinguished  from 
those  in  the  note  itself  be  held  to  affect  the  negotiability  of  the 
note!  Upon  this  question  we  are  entirely  satisfied  with  the  views 
expressed  in  the  former  opinion.  If  the  terms  and  conditions  of 
the  mortgage  are  limited  to  the  proper  province  of  the  mortgage — 
that  is,  to  provide,  security  for  the  indebtedness— 4ts  provisions  re- 
lating solely  to  the  security  will  not  affect  the  negotiability  of  the 
note.  If  the  holder  of  the  note  is  compelled  to  pay  the  taxes  or 
insurance  on  the  mortgaged  proi>erty  to  protect  the  security,  and  is 
afterward  allowed  to  recover  the  amount  so  paid  ill  addition  to  the 
principal  indebtedness,  this  does  not  affect  the  amount  of  the  in- 
debtedness itself.  The  mortgagee  has  no  interest  in  the  mortgaged 
property  except  a  collateral  and  contingent  one.  The  liability  for 
these  expenses  is  upon  the  mortgagor.  If  he  shirks  this  responsibility 
and  compels  the  mortgagee  to  assume  it,  equity  aUows  the  mortgagee 
to  add  the  payment  so  made  to  his  mortgage.  This  right  has  long 
been  established  as  an  essential  element  of  the  mortgage  itself.  It 
cannot  be  held  to  destroy  the  negotiability  of  the  note,  unless  the 
fact  that  the  execution  of  the  note  is  accompanied  by  the 
execution  of  a  mortgage  securing  it  is  to  have  that  effect. 
This  principal  applies  to  all  agreements  of  the  mortgagor  to 
preserve  the  collateral  security.  It  does  not  affect  the  rule  that 
the  two  instruments  when  executed  at  the  same  time  must  be  con- 
strued together.  The  provisions  contained  in  the  mortgage  to  protect 
the  securities,  which  would  be  implied  and  enforced  upon  settled  prin- 
ciples of  equity,  whether  expressed  in  the  mortgage  or  not,  cannot  be 
held  to  render  the  note  non-negotiable.  As  shown  in  the  former 
opinion,  provisions  as  to  the  indebtedness  itself  should  properly  be, 
and  generally  are,  expressed  in  the  note.  If  agreements  in  regard  to 
the  indebtedness  are  inserted  in  the  accompanying  paper  executed 
at  the  same  time  with  the  note,  and  as  a  part  of  the  same  transaction, 
they  must  be  construed  with  the  note.  If  such  agreements  rendered 
the  amount  that  the  holder  of  the  note  can  demand  on  the  indebted- 
ness itself  uncertain,  the  note  is  non-negotiable  in  the  hands  of  one 
who  takes  it  with  notice.  The  reasonableness  of  this  rule  would 
probably  not  be  doubted  in  case  the  accompanying  paper  was  not  a 
mortgage,  but  was  executed  for  the  sole  purpose  of  modifying  the 
terms  of  the  note,  or  to  msike  its  psyment  depend  upon  eondi- 
Am.  8t.  Rep.,  ToL  101-40 
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tions  expressed  in  the  aecompanjing  paper.  The  reason  seems  to  b« 
equally  apparent  when  modifications  of  the  terms  of  the  note 
or  limitations  imposed  upon  the  collection  of  the  indebtedness  itself 
are  inserted  in  the  accompanying  mortgage.  Such  provisions  in  th* 
mortgage  are  to  be  construed  with  the  note.  If  the  contract,  so  cob- 
strued,  renders  the  amount  that  may  be  demanded  upon  the  indebted- 
ness itself  uncertain,  one  who  takes  the  note,  with  notice  of  tks 
limitations  in  the  mortgage,  ia  not  entitled  to  protection  as  an  iniie- 
cent  holder. 

''It  is  said  by  the  plaintiff  that  there  are  two  causes  of  action — 
'one  at  law  upon  the  bond,  seeking  personal  liability  regardless  ef 
the  lien;  the  other  a  proceeding  to  enforce  the  security  regardles 
of  the  personal  liability.'  This  is  true,  but  in  an  action  at  law  upoA 
the  note,  and  without  seeking  to  enforce  the  security,  the  plaintiff 
no  doubt  might  allege  that  in  a  writing  executed  with  the  note,  and 
as  a  part  of  the  same  transaction,  it  was  agreed  that  the  maker 
of  the  note  should  pay  taxes  that  might  be  assessed  against  the  holder 
of  the  note  by  reason  thereof,  and  that  such  taxes  were  assessed  and 
had  been  paid  by  the  note  holder;  and  there  is  no  doubt  that  suck  . 
taxes  so  paid  might,  in  such  an  action,  be  included  in  the  recovery.  If 
such  recovery  could  be  had  when  the  agreements  to  pay  such  taxes 
were  in  an  accompanying  paper  executed  for  that  purpose  alone,  ■# 
reason  is  perceived  why  recovery  might  not  also  be  had  in  the  same 
manner  if  such  agreements  were  contained  in  a  mortgage  executed  ai 
the  same  time  with  the  note  and  as  a  part  o{,  the  same  transaction. 

"2.  Do  the  provisions  of  this  mortgage  relating  to  the  indebted- 
ness itself  render  the  amount  that  may  be  demanded  thereon  by  the 
holder  uncertain  f  Upon  this  hearing  we  have  been  assisted  by  a 
strong  brief  and  able  argument  upon  this  question.  We  quote  frost 
the  brief:  'It  is  said  in  the  body  of  the  opinion  that  the  provision 
was  "plainly  intended  to  meet  the  conditions  which  obtain  in  some 
jurisdiction,  where  the  taxes  chargeable  against  lands  are  assessed 
against  both  mortgagor  and  mortgagee  in  proportion  to  their  several 
estates  in  the  land.''  By  what  process  of  reasoning  is  this  made  se 
plainly  to  appear  f  The  mortgagors  had  already  positively  agreed 
in  the  following  language:  "The  said  parties  of  the  first  part  hereby 
agree  to  pay  all  taxes  and  assessments  levied  upon  said  premises'' — 
meaning  the  real  estate  covered  by  the  mortgage.  This  provisioa 
seems  to  be  as  broad  as  language  can  make  it,  and  certainly  wouM 
be  construed  to  cover  any  part  of  the  taxes  against  the  real  estate 
that  the  mortgagee  might  become  liable  for.  All  cannot  be  construed 
to  mean  less  than  the  whole.  It  would  seem,  then,  to  be  the  duty 
of  the  court  to  give  some  meaning  and  force  to  the  further  agree- 
ment to  pay  all  taxes  and  assessments  levied  upon  the  holder  of 
the  mortgage  for  and  on  account  of  the  same.  It  seems  perfectly 
plain  to  the  writer  that  the  latter  provision  was  intended  to  cover 
the  tax  for  which  the  holder  of  the  mortgage  would  thereafter  be- 
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fome  liable  on  account  of  the  ownership  of  the  credit  represented 
by  the  mortgage  and  note.' 

"This  reasoning  seems  to  ns  to  be  sonnd.  To  eonstme  the  pro- 
visions in  question  to  mean  that  the  mortgagor  should  pay  all  taxes 
levied  on  the  premises  including  taxes  charged  against  the  holder 
of  the  mortgage  on  account  of  the  mortgaged  property,  is  not  so 
obvious  and  natural  as  to  treat  the  word  'same'  as  relating  to  the 
word  'mortgage/  as  its  near  position  in  the  sentence  would  indicate, 
rather  than  to  the  more  remote  'prermises.'  If  the  former  meaning 
were  intended,  the  expression  'including  all  taxes  levied,'  etc., 
would  have  been  more  apt  than  the  expression  used.  Giving  the  ordi- 
nary and  natural  meaning  to  all  the  words  nsed  in  the  provisions,  it 
seems  to  us,  upon  further  consideration,  that  the  intention  was  that 
the  mortgagor  should  not  only  pay  the  taxes  assessed  against  the 
mortgaged  property,  but  also  the  taxes  that  the  mortgagee  might 
become  liable  for  as  the  owner  of  the  credit  represented  by  the 
paper.  Such  credits  are  taxable  under  the  laws  of  this  state,  and 
therefore  presumably  so  in  other  jurisdictions.  When  levied  they 
are  not  a  lien  upon  the  mortgaged  property,  but  are  collectible  from 
the  holder  of  the  credit  as  any  other  personal  taxes.  The  amounti 
then,  that  may  be  demanded  upon  the  note  would  depend  upon  uncer- 
tain  conditions  'that  cannot  be  controlled  by  the  holder  of  the  paper,' 
and  as  pointed  out  in  the  former  opinion,  would  destroy  the  negotia- 
bility of  the  paper.  The  note  not  being  negotiable,  the  plaintiff, 
who  purchased  and  took  the  mortgage  with  the  note,  must  be  held  to 
have  had  notice  of  its  conditions,  and  is  not  an  innocent  purchaser, 
"nder  such  eircumstances,  payment  to  the  original  payee  by  the  mort- 
gagor, who  had  no  notice  of  the  transfer  of  the  papers,  would  satisfy 
the  mortgage. 

'The  former  judgment  of  this  court  is  vacated  and  the  judgment  of 
the  district  court  affirmed." 

A  Mortgage  and  the  Note  secured,  executed  at  the  same  time  and 
as  one  transaction,  are  to  be  construed  together:  Swearingen  v. 
Lahner,  93  Iowa,  147,  57  Am.  St.  Bep.  261,  61  N.  W.  431,  26  L.  B. 
A.  765;  Schultz  v.  Plankinton  Bank,  141  lU.  110,  83  Am.  St.  Bep. 
290,  30  N.  E.  346. 

A  Mortgage  and  the  Notes  secured  are  negotiable:  Oox  v.  Oayan, 
117  Mich.  599,  72  Am.  St.  Bep.  585,  76  N.  W.  96.  See,  too.  Valley 
Nat.  Bank  v.  GroweU,  148  Pa.  St.  484,  33  Am.  St.  Bep.  824,  23  AtL 
1068,  16  L.  B.  A.  49;  Alberston  v.  Laughlin,  173  Pa.  St.  625,  51  Am. 
St.  Bep.  777,  34  Atl.  216. 
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CITT  OF  GET!fEVA  v.  BURNETT. 

[65  Neb.  464,  91  N.  W.  275.] 

irBGLZOENOE— Petition  Oznibtliig  the  Word  '^KegUgaiCtt.**— 

If,  in  an  action  for  personal  injuries,  tha  inference  of  negligence  ia 
inevitable  from  the  facts  narrated  in  the  petition,  the  omission  of 
the  word  ''negligence"  in  the  pleading  does  not  render  it  defective. 
(p.«2ft.) 

EYiDEKOE.— X-Bay  Pictures  are  AdmlssiUe  in  evidence,  i& 
an  action  for  personal  injuriee,  to  show  the  tonditiom  of  the  interior 
tisBues  of  the  injured  member,     (p.  629.) 

J.  D.  Hamilton  and  Charles  H.  Sloan,  for  the  plaintiff  in  error. 

Eobert  J.  Sloan,  for  the  defendant  in  error. 

^^  AMES,  C.    The  defendant  in  error,  plaintiff  below^  al- 
leged in  her  petition  that  on  the  twelfth  day  of  December,  1898, 
she  suffered  personal  injury  from  a  loose  board  forming  part 
of  the  structure  of  one  of  the  sidewalks  in  the  city  of  Geneva, 
and  "that  said  board  was  lying  loose  across   the   stringers   in 
said  sidewalk,  not  being  nailed  to  any  of  them.    And  that  said 
board  was  loose  and  that  said  sidewalk  was  in  ^^  bad  condi- 
tion and  repair,  was  well  known  to  the  mayor  and  council  of 
said  city  and  to  the  officers  whose  duties  it  was  to  repair  and 
oversee  the  same.    And  that  for  a  long  time  previous  to  the 
twelfth  day  of  December,  1898,  and  ever  since  said  date  the  au- 
thorities above  mentioned  allowed  said  sidewalk  to  be  and  re- 
main in  a  dangerous  condition/'    A  general  demurrer   was 
interposed  to  this  petition;  supported  by  the  argument  that  it 
does  not  sufficiently  allege  that  the  city  authorities  were  negli- 
gent with  respect  to  the  matter  complained  of.    The  demurrer 
was  properly  overruled.    If  the  circumstances  were  such  as  the 
petition  narrates,  the  inference  of  negligence  is  inevitable.     The 
use  of  the  word  "negligence^*  would  not  have  made  the  charge 
any  more  specific  or  emphatic.     Its  omission  from  the  plead- 
ing, therefore,  did  not  render  the  document  defective.    The  an- 
swer denied  "that  the  said  walk  was  unsafe  and  dangerous,  or 
that  it  had  any  notice  of  such  defect  in  the  walk  and  that  the 
defect,  if  any,  which  caused  the  injury  was  latent  and  unknown 
to  it,  although  it  had  used  diligence  in  the  premises.''     This 
is  an  admission  of  the  defect  charged,  coupled  with  a  denial  of 
notice  and  negligence.     It  is  like  a  denial  that  a  note  is  gen- 
uine, coupled  with  an  allegation  that,  if  genuine,  it  was  ob- 
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tained  by  fraud.  A  party  cannot  deny  and  confess  and  avoid 
the  same  cause  of  action  in  the  same  pleading:  Dinsmore  v. 
Stimbert,  12  Neb.  433,  11  S".  W.  872.  The  answer  also  alleged 
that  if  the  plaintiff  had  suffered  any  injury  it  was  incurred 
by  her  own  carelessness^  without  the  fault  or  negligence  of  the 
defendant  The  reply  was  a  general  denial.  The  evidence 
concerning  all  matters  in  issue  was  conflicting.  The  plaintiff 
recovered  a  verdict  and  judgment,  which  the  defendant  seeks 
to  set  aside  by  this  proc^ing. 

The  plaintiff  testified  that  her  foot  and  ankle^  which  were  in- 
jured by  the  accident,  were  previously  thereto  in  a  sound  and 
healthy  condition,  and  that  the  injury  had  produced  a  perma- 
nent^ or  at  least  prolonged  disability.  Some  medical  men  tes- 
tified that  one  of  the  consequences  ^^  of  the  injury  was,  or 
might  probably  be,  a  calcareous  deposit  in  the  tissues  of  the 
foot,  and  that  they  had  examined  the  foot  of  the  plaintiff,  who 
was  a  young  person,  by  means  of  an  apparatus  for  making  or 
taking  what  are  called  "X-ray  pictures"  of  it,  which  disclosed 
the  presence  of  sudi  a  deposit,  and  that,  in  their  opinion,  the 
deposit  was  the  result  of  the  injury.  Plaintiff  in  error  objects 
because  some  of  the  pictures  so  obtained  were  admitted  in  evi- 
dence. There  was  a  very  thorough  and  complete  explanation 
of  the  time,  manner  and  circumstances  of  the  taking  of  tiie 
pictures,  and  of  the  condition  of  the  foot  which  they  were  sup- 
posed to  indicate;  but  it  is  insisted  that  they  were  secondary 
evidence,  and  so  not  admissible.  From  the  testimony  of  the 
witnesses,  we  are  convinced  that  no  better  evidence  of  the  con- 
dition of  the  interior  tissues  of  the  foot  could  have  been  ob- 
tained, without  a  surgical  operation,  to  which  the  plaintiff 
was  not  called  upon  to  submit  We  do  not  think  that  the  rul- 
ing complained  of  was  erroneous. 

Complaint  is  also  made  of  the  refusal  by  the  court  to  give 
certain  instructions  requested  by  the  plaintiff  in  error,  but  we 
think  they  are  all  of  them  substantially  embodied  in  a  series 
of  instructions  given  by  the  court  of  its  own  motion,  which 
fairly  stated  the  law,  and  submitted  the  issues  to  the  jury. 

The  verdict  and  judgment  are  moderate  in  amount,  and  we 
recommend  that  they  be  afi&rmed« 

Duffie  and  Albert^  CC,  concur. 

By  the  COXJET.  For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  verdict  and  judgment  of  the  district 
court  be  affirmed. 
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Thai  X-Ray  Pictures  are  admissible  in  evidence  in  actions  for 
personal  injuries,  see  the  monographic  note  to  Baustian  v.  Youngs 
75  Am.  St.  Bep.  474;  De  Forge  ▼.  New  York  etc  B.  B,  Co.,  178  ~~ 
59,  86  Am.  St.  Bep.  464,  5&  N.  E.  669. 


SHELBY  V.  CBEIQHTON. 
[66  Neb.  485,  91  N.  W.  369.] 

JX7DOMENT— Estoppel  Bztends  to  Premi8efl.->If  a  judnnent 
is  necessarily  drawn  from  certain  premises,  thejr  are  as  conclusive 
as  the  judgment  itself,     (p.  635.) 

TBUSTS.— A  Purchase  of  Trust  Property  of  the  Trustee  is 
not  necessarily  void;  the  cestui  que  trust  has  a  right  to  affirm  the 
sale,  and  an  affirmance  will  be  implied  from  an  unreasonable  delaj 
in  making  an  election,     (p.  636.) 

WHEBE  AN  ADMINISTBATOB  Purchases  Part  of  His  De- 
cedent's Property,  a  final  order  approving  his  accounts  and  dis- 
charging him  is  conclusive  on  all  parties  of  every  matter  involved, 
including  the  validity  of  the  sale.     (p.  637.) 

JX7DOMENT — ^Vacation  for  Fraud  axid  Impositioii. — A  suit  in 
equity  to  set  aside  a  decree  for  fraud  and  imposition  cannot  be  main- 
tained where  the  evidence  fails  to  show  that  the  plaintiff  was  not 
as  fully  cognizant  of  the  manner  in  which  the  decree  was  obtained 
at  the  time  of  its  entry  as  she  was  when  the  suit  for  relief  was 
commenced,     (p.  638.) 

ADMINISTBATOB'S  SALE  — Laehet.— The  Bight  to  Questioii 
the  validitpr  of  a  sale  of  a  decedent's  property,  on  the  ground  that 
the  administrator  purchased  thereat^  may  be  barred  by  laehes.  (p. 
638.) 

William  D.  Beckett  and  J.  W.  Woodrough,  for  the  plaintiff  in 
error. 

James  W.  Woolworth  and  William  D.  M cHugh,  for  the  de- 
fendant in  error. 

*8«  ALBERT,  C.  On  the  fifth  day  of  November,  1874, 
Edward  Creighton  died  intestate  at  Omaha,  leaving  a  large 
estate,  consisting  of  both  real  and  personal  property.  He 
left  no  issue,  and  his  personal  estate  descended  to  his  wife, 
whom  we  shall  hereafter  refer  to  as  Mrs.  Creighton.  On 
the  twentieth  day  of  March,  1875,  the  defendant  was  ap- 
pointed administrator  of  the  estate  of  the  intestate  by  the 
county  court  of  Douglas  county.  At  the  time  of  his  death 
the  intestate  waa  a  member  of  the  firm  of  E.  Creighton  ft 
Co.,  which  owned  a  herd  of  cattle  ranging  in  Nebraska  and 
Wyoming,   and   in   the   possession   of   T.    A«    McShane.    In 


July,  1902.]  Shelby  v,  Creightok.  631 

January,  1875,  Charles  Hutton  was  appointed  admiuisifra- 
tor  of  the  estate  of  the  intestate  in  Wyoming  by  the  probate 
court  of  ^^  Albany  county.  Under  the  laws  of  that  territory 
in  force  at  that  time  the  administrator  was  required  to  include 
the  whole  of  the  partnership  property  in  his  inventory,  ap* 
praised  at  its  true  value,  carrying  out  in  the  footings  an  amount 
equal  to  the  intestate's  interest  therein.  A  surviving  partner 
was  then  permitted  to  retain  possession  of  such  property  upon, 
giving  the  bond  required  by  law,  and  to  close  the  partnership 
affairs.  He  was  required  to  account  to  the  probate  court  after 
the  manner  of  an  administrator.  In  pursuance  of  these  pro- 
visions, on  the  twenty-fourth  day  of  July,  1875,  T.  A.  Mc- 
8hane,  having  made  a  showing  to  the  effect  that  he  was  a  sur- 
viving partner  of  the  intestate  in  said  firm,  gave  the  statutory 
bond,  and  from  that  time  until  1877,  administered  on  the  part- 
aership  estate.  On  the  twenty-third  day  of  January,  1876, 
Mrs.  Creighton  died,  leaving  a  will,  whereby  she  bequeathed  a 
specific  sum  and  interest  in  the  residuum  of  her  estate  to  her 
executors,  to  be  held  and  invested  by  Chem,  the  interest 
flicrccn  to  be  paid  to  Joseph  Creighton,  during  his  lifetime, 
and  thereafter  to  his  children  until  the  youngest  surviving 
liim  should  have  attained  its  majority,  when  the  principal 
funi  should  be  divided  and  distributed  among  them.  Her- 
■lan  Kountze,  James  Creighton  and  the  defendant  were  named 
in  the  will  as  executors.  The  will  was  admitted  to  probate 
ip  the  county  court  of  Douglas  county,  and  the  executors  named 
therein  duly  qualified  and  acted  as  such  until  the  final  settle- 
mien  t  of  the  estate,  except  James  Creighton,  who  resigned  be- 
fore the  estate  was  closed.  On  the  sixteenth  day  of  January, 
1877,  the  probate  court  of  Albany  county  made  an  order  di- 
iccting  the  surviving  partner,  administering  the  firm  property 
as  aforesaid,  to  dispose  of  the  cattle  at  public  auction  on  the 
twenty-fifth  day  of  January,  1877.  In  pursuance  of  this 
order,  the  surviving  partner  offered  the  property  for  sale  at 
the  place  and  in  the  manner  directed  by  said  order,  and  sold 
it  to  the  defendant.  On  the  twenty-seventh  day  of  January 
thereafter  he  made  report  of  the  sale  to  the  court  directing 
fame,  which  was  duly  approved  and  confirmed;  and  *^  on 
the  same  day  he  was  appointed  administrator  de  bonis  non  of 
the  estate  of  the  intestate  in  Wyoming,  the  letters  granted  to 
Charles  Hutton  having  been  revoked.  On  the  sixth  day  of 
March,  1877,  his  final  accoimt  as  surviving  partner  was  ap- 
proved by  the  probate  court,  and  the  amount  thereby  shown  to 
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oe  aue  me  esxaxe,  in  pursuance  oi  an  order  of  tnat  court,  passed 
from  his  hands  as  such  partner,  to  him  as  administrator  of  the 
estate,  and,  subsequently,  to  the  defendant  as  administrator  of 
the  domicile.    The  defendant  as  administrator  of  the  domicile, 
haying  receiyed  the  money,  acting  under  an  order  of  the  county 
court  of  Douglas  county,  paid  the  same  to  the  executors  of  the 
will  of  Mrs.  Creighton,  who  distributed  it  with  the  other  as- 
sets of  the  estate,  in  accordance  with  the  terms  of  the  wilL 
On  the  twelfth  day  of  Marcli,  1883,  the  final  account  of  the 
defendant  as  administrator  of  the  estate  of  Edward  Creighton 
was  approyed,  and  on  the  fourteenth  day  of  March  thereafter, 
he  was  discharged  from  his  trust     On  the  sixteenth  day  of 
October,  1893,  Joseph  Creighton  died,  leaying  the  plaintiff, 
his  only  child,  suryiying  him.     On  the  eleyenth  day  of  Noyem- 
ber,  1893,  Herman  Kountze,  and  the  defendant  herein  deliy- 
ered  to  plaintiff  in.  this  case  certain  bonds  and  notes,  and  paid 
her  a  sum  of  money,  which  she  acknowledged  to  be  in  full 
satisfaction  and  discharge  of  all  liabilities  due  her  as  daughter 
and  heir  of  Joseph  Creighton,  as  well  as  of  all  liabilities  duo 
her  in  the  estate  of  Edward  Creighton,  deceased,  under  the 
will  of  Mrs.  Creighton*    By  writing  under  her  hand  of  that 
date  she  released  and  discharged  the  defendant  and  Herman 
Kountze,  as  executors  of  the  will  of  Mrs.  Creighton  and  as 
trustees  of  the  fund  hereinbefore  mentioned.    The  other  execu- 
tor had  resigned  before  that  time.     On  the  fifteenth  day  of 
February,  1894,  some  question  haying  arisen  as  to  the  regular- 
ity of  tiie  sale  of  the  cattle  in  Wyoming  to  the  defendant, 
Herman  Kountze,  and   the  defendant  commenced  an  action 
in  the  district  court  for  Douglas  county  against  the  plaintiff 
in  this  case  and  her  husband,  praying  that  an  account  might  be 
taken  of  their  dealings  and  transactions  *^  in  respect  to  their 
said  trust,  and  asking  that  the  accounting  between  them  and 
the  defendant  be  ratified  and  confirmed  and  they  be  discharged 
from  all  liability  on  account  of  the  said  trust     The  defendants 
in  the  cause  just  referred  to  made  default  and  a  decree  was  ren- 
dered in  accordance  with  the  prayer  of  the  petition.    From  the 
foregoing  it  will  be  seen  that  the  sale  of  the  cattle  of  the  firm 
of  E.  Creighton  &  Co.  to  the  defendant  by  T.  A.  McShane,  as 
a  surviving  partner  of  the  intestate,  was  in  pursuance  of  an 
order  of  the  probate  court  of  Albany  county,  Wyoming,  from 
which  letters  of  administration  on  the  estate  of  the  intestate 
in  that  jurisdiction  had  issued  and  that  at  the  time  of  such 
sale  the  defendant  was  administrator  of  the  estate  of  the  intes- 
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tate  in  Nebraaka,  and  one  of  the  executors  and  trostees  under 
the  will  of  Mrs.  Creighton,  to  whom  the  whole  of  the  personal 
estate  of  her  husband,  the  intestate,  had  descended. 

This  action  was  brought  and  prosecuted  on  the  theory  that 
the  sale  of  the  cattle  to  the  defendant  was  invalid  and  inop- 
erative to  change  his  trust  relations  to  the  property,  because 
T.  A.  McShane  was  not  in  fact  a  surviving  partsier  of  the  in- 
testate in  said  firm,  and,  because  of  defendant's  trust,  he  could 
not  become  a  purchaser  of  the  trust  property  in  his  own  be- 
half. The  plaintiff,  therefore,  as  one  of  those  in  whose  favor 
the  trust  was  created  by  Ihe  terms  of  the  will  of  Mrs.  Creigh- 
ton, asks,  among  other  things,  that  the  defendant  be  required  to 
account  for  her  share  of  all  the  said  cattle,  and  the  proceeds 
and  profits  arising  therefrom. 

The  defense  was  conducted  on  the  following  lines:  1.  That 
the  order  of  the  probate  court  of  Albany  county,  Wyoming, 
whereby  T.  A.  McShane  was  permitted  to  administer  on  the 
partnership  estate  and  to  wind  up  its  affairs  as  surviving  part- 
ner, is  conclusive  in  this  case  on  the  question  of  his  relation 
to  said  firm;  2.  That  his  relations  to  the  estate  in  Nebraska 
did  not  render  him  incompetent  to  purchase  at  a  sale  of  its 
property  in  another  jurisdiction  by  another  administrator;  3. 
That  by  the  ^®^  orders  of  the  probate  courts,  and  the  decree  of 
the  district  court,  the  plaintiff  is  estopped  to  question  the  va- 
Kdity  of  the  sale;  4.  That  the  plaintiff  is  bound  by  her  settle- 
ment with  the  defendant  and  his  cotrustees;  5.  That  the  plain- 
tiff has  been  guilty' of  laches  in  the  premises;  6.  That  the  ac- 
tion is  barred  by  the  statute  of  limitations.  The  trial  court 
found  for  the  defendant,  and  decreed  accordingly.  The  plain- 
tiff brings  the  case  here  on  error. 

On  the  question  whether  T.  A  McShane  was  a  member  of 
fhe  firm  of  £.  Creighton  &  Co.,  in  our  opinion,  the  plaintiff  is 
concluded  by  tiie  proceedings  had  in  the  probate  court  of  Wy- 
oming. Chapter  47  of  the  Compiled  Laws  of  Wyoming  of  1876 
relates  to  the  settlement  of  the  estates  of  decedents,  and  was  in 
force  when  such  proceedings  were  had.  Five  sections  of  that 
diapter  are  as  follows: 

'^ea  45.  The  executor  or  administrator  on  the  estate  of 
any  deceased  member  of  a  copartnership  shall  include  in  the 
inventory,  which  he  is  required  by  law  to  return  to  the  probate 
court,  the  whole  of  the  partnership  estate,  goods  and  chattels, 
rights  and  credits,  appraised  at  its  true  value,  as  in  other  cases, 
but  the  appraisers  shall  carry  out  the  footing  an  amount  equal 
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only  to  the  deceased's  proportional  part  of  the  copartnership 
interest 

*'Sec.  46.  The  property  thus  appraised  shall  remain  with 
the  executor  or  administrator^  or  be  delivered  over,  as  the  case 
may  be^  to  the  surviving  partner^  who  may  be  disposed  to  un- 
dertake the  management  thereof,  agreeably  to  the  conditions 
of  abond,  which  he  shall  be  required  to  give  to  the  territory 
of  Wyoming,  in  such  sum,  and  with  such  securities  as  is  re- 
quired in  other  cases  of  administration. 

"Sec.  47.  The  condition  of  such  bond  shall  be,  in  substance, 
as  follows:  *The  condition  of  the  above  bond  is,  that  if  A  B, 
surviving  partner  of  the  late  firm  of ^  shall  use  due  dili- 
gence and  fidelity  in  closing  the  affairs  of  the  late  copartaier- 
ship,  apply  the  property  thereof  toward  the  payment  of  the 
partnership  debts,  render  an  account,  upon  oath  to  the  probate 
court,  whenever  by  it  *•*  thereunto  required,  of  all  the  part- 
nership affairs,  including  the  property  owned  by  the  late  firm, 
and  the  debts  due  thereto,  as  well  as  what  may  have  been  paid 
by  the  survivor  toward  tiie  partnership  debts,  and  what  may 
still  be  due  and  owing  therefor,  and  pay  over,  within  one  year, 
unless  a  longer  time  be  allowed  by  the  probate  court,  to  the 
executor  or  administrator,  the  excess,  if  there  be  [any]  be- 
yond satisfying  the  partnership  debts,  then  the  above  bond  to 
be  void,  otherwise  to  remain  in  full  force.' 

"Sec.  48.  The  probate  court  shall  have  the  same  authority 
to  cite  such  survivor  to  account,  and  to  adjudicate  upon  such 
account,  as  in  case  of  an  ordinary  administrator,  and  the  par- 
ties interested  shall  have  the  like  remedies,  by  means  of  such 
bond,  for  any  misconduct  or  neglect  of  such  survivor,  as  may 
be  had  against  administrators. 

"Sec.  49.  In  case  the  surviving  partner,  having  been  duly 
cited  for  that  purpose,  shall  neglect  or  refuse  to  give  the  bond 
required  in  the  forty-sixth  and  forty-seventh  sections  of  this 
title,  the  executor  or  administrator  on  the  estate  of  such  de- 
ceased partner,  in  giving  a  bond,  as  provided  in  the  following 
sections,  shall  forthwith  take  the  whole  partnership  estate, 
goods  and  chattels,  rights  and  credits,  into  his  own  possession, 
and  shall  be  authorized  to  use  the  name  of  the  survivor  in 
collecting  the  debts  due  the  late  firm,  if  necessary;  and  shall 
with  the  partnership  property  pay  the  debts  due  from  the  late 
firm,  with  as  much  expedition  as  possible,  and  return  or  pay 
to  the  surviving  partner  his  proportion  of  the  excess,  if  there 
be  any." 
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From  the  foregoing  it  appears  that  the  probate  courts  of 
that  territory,  in  addition  to  the  jurisdiction  ordinarily  exer- 
cised by  such  courts  in  probate  matters,  had  jurisdiction  to 
adjust  the  accoimt  between  a  surviving  partner  and  the  estate 
of  his  deceased  copartner,  and  to  supervise  the  winding  up  of 
the  partnership  affairs.  To  that  end,  a  surviving  parbier, 
upon  compliance  with  the  provisions  of  sections  46  and  47, 
supra,  was  permitted  to  administer  on  the  partnership  estate 
and  was  held  to  account  after  the  manner  of  an  administrator. 
While  the  cattle  in  *®*  question  sometimes  crossed  th&  Ne- 
braska line,  it  sufficiently  appears  that  such  instances  were  rare 
and  accidental,  and  that  their  real  situs  was  in  Wyoming,  and 
within  the  jurisdiction  of  the  probate  court  which  granted  ad- 
ministration on  the  estate  in  that  territory.  Administration 
was  granted  on  an  application  made  in  due  form,  and  after 
service  of  process  according  to  law.  T.  A.  McShane,  who  was 
in  possession  of  the  cattle,  claiming  the  right  of  possession  as 
surviving  partner  of  the  intestate,  was  also  within  the  jurisdic- 
tion of  that  court.  The  jurisdiction  of  the  probate  court  in 
the  premises  was  therefore  complete,  not  only  for  the  ordinary 
purposes  of  administration,  but  also  for  the  purpose  of  adjust- 
ing the  accounts  of  the  said  firm,  and  supervising  the  winding 
up  of  its  affairs.  After  the  jurisdiction  of  the  probate  court 
was  complete  and  administration  had  been  granted  on  the  es- 
tate, T.  A.  McShane,  made  a  showing  to  the  court  that  the 
property  in  question  was  the  property  of  the  firm  of  E.  Creigh- 
ton  &  Co. ;  that  he  was  a  surviving  partner  of  the  intestate  in 
such  firm,  and  as  such,  made  application  to  administer  the 
firm  property,  in  accordance  with  the  provisions  of  the  statute 
ho^inbefore  quoted.  His  application  was  granted.  Subse- 
quently, his  final  account  of  his  administration  as  surviving 
partner  was  settled  and  allowed  by  the  probate  court,  and  he 
wias  discharged  from  his  said  trust  The  decree  of  the  pro- 
bate court  of  Albany  county,  Wyoming,  settling  and  allowing 
the  account  of  T.  A.  McShane  as  surviving  partner,  is  anal- 
ogous to  a  decree  settling  and  allowing  the  final  account  of 
an  administrator.  Such  decrees  are  conclusive,  upon  all  par- 
ties, of  every  matter  involved,  until  reversed  or  set  aside  in  a 
direct  proceedings  1  Herman  on  Estoppel,  p.  392;  2  Black 
on  Judgments,  sec.  644.  An  estoppel  by  judgment  or  decree 
extends  to  all  matters  upon  which  it  must  have  been  founded. 
In  other  words,  the  judgment  is  a  conclusion,  and,  if  neces- 
sarily drawn  from  certain  premises,  such  premises  are  conclu- 
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sive  aa  the  judgment  itself :  Burlen  v.  Shannon^  99  Mass.  200, 
96  Am.  Dec.  733;  Perkinfl  v.  Walker,  19  Vt  144;  ^»»  Hayea 
▼.  Shattuck,  21  Cal.  61;  ISiska  v.  O'Brien,  68  N.  Y.  446.  The 
decree  setting  and  allowing  the  final  account  of  T.  A.  McShane 
as  Burviving  partner,  while  a  part  of  the  probate  proceedings, 
was  in  effect  an  adjustment  of  partnership  accounts,  and  nec- 
essarily involved  the  question  of  his  relation  to  the  firm.  That 
he  was  a  member  of  such  firm  is  a  proposition  necessarily  in- 
volved in  the  decree.  In  our  opinion,  the  decree  is  as  conclu- 
sive upon  that  proposition  as  one  adjusting  the  accounts  be- 
tween partners^  entered  by  a  court  of  equity,  in  a  suit  between 
partners  brought  for  that  purpose  would  be. 

It  is  next  urged  by  the  plaintiff  that  the  defendant,  by  rea- 
son of  his  trust  relations  to  the  property,  was  not  c(»npetent 
to  purchase^  and  consequently  that  the  sale  to  him  was  void. 
The  argument  on  this  point  proceeds  on  the  assumptioii  that 
a  purchase  by  a  trustee  of  trust  property  is  void  at  all  times 
and  under  all  circumstances.  Loose  expressions  of  some  courts 
and  text-writers  would  appear  to  warrant  that  assumption^  but 
the  weight  of  authority  is  against  it:  Hammond  v.  Hopkins, 
143  II.  S.  224,  12  Sup.  Ct  Bep.  418,  36  L.  ed.  134;  Van  Dyke 
V.  Johns,  1  Del.  Ch.  93,  12  Am.  Dec  76;  Litchfield  v.  Cud- 
worth,  15  Pick.  (Mass.)  23;  Munn  v.  Burges,  70  111.  604; 
Boyd  V.  Blankman,  29  Cal.  19,  87  Am.  Dec.  146;  Musselman 
V.  Bshleman,  10  Pa.  St  394,  61  Am.  Dec  493;  Foxworth  v. 
White,  72  Ala.  224;  In  re  Patterson  (N.  J.),  20  Atl.  486;  Mor- 
gan  V.  Fisher,  82  Va.  417.  The  rule  appears  to  be  that,  on 
the  purchase  of  property  by  a  trustee,  the  cestui  que  trust  has 
the  option  to  take  tiie  benefit  of  such  purchase,  or  to  treat  the 
sale  as  valid,  but  his  decision  must  be  made  within  a  reasonable 
time.  An  afiirmance  of  the  sale  will  be  implied  from  an  an* 
reasonable  delay.  In  addition  to  the  foregoing  cases,  see  Wis- 
wall  V.  Stewart,  32  Ala.  433,  70  Am.  Dec.  549 ;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  (K  Y.)  252;  Jackson  v.  Walsh,  14  Johns. 
(N.  Y.)  407;  FoUansbe  v.  Kilbreth,  17  lU.  622,  65  Am.  Dec 
691.  Assuming,  then,  that  the  defendant  stood  in  tiie  rela- 
tion of  trustee  to  the  property  in  question — a  point  we  do  not 
decide — still  the  sale  to  him,  at  most,  was  voidable,  and  one 
which  the  plaintifF,  or  others  bearing  the  relation  of  cestui  qne 
trust  ^^^  to  the  property  had  the  unquestionable  right  to  af* 
firm.  The  final  accounts  of  the  defendant  aa  administrator  of 
the  estate  of  Edward  Creighton  were  approved  and  allowed  by 
the  counly  court  of  Douglas  county  in  1883,  and  the  admini*. 
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trator  discharged.    Before  that  tiine  it  was  a  matter  of  record 
in  that  court  that  he  was  the  purchaser  at  the  sale  of  the  prop- 
erty in  question.    The  proceeds  were  accounted  for  by  him, 
and  distributed  as  part  of  the  assets  of  the  estate,  under  an 
order  of  the  courb    Mrs.  Creighton  was  sole  heir  to  the  personal 
estate.    Her  interest  therein,  and  the  amount  thereof  she  would 
have  received,  had  she  lived,  would  have  been  measured  by  the 
decree  of  distribution,  based  on  the  approved  accounts  of  the 
administrator.    On  her  death,  her  interest  passed  to  her  execu- 
tors, but  would  still  be  measured  by  the  same  standard.    The 
plaintiff  claims  under  the  will  of  Mrs.  Creighton,  and  of  ne- 
cessity, her  claim  must  be  for  a  share  of  the  interest  thus  ascer- 
tained.   In  other  words,  in  the  absence    of    special    circum- 
stances which   do  not  appear  in  this   case,  the  decree  of  the 
county  court  is  as  binding  on  the  plaintiff  as  it  would  have  been 
on  Mrs.  Creighton,  had  she  lived.    The   jurisdiction   of   the 
co^lnty  court  of  Douglas   county    over  the  estate  of  Edward 
Creighton  is  unquestioned.    Due  notice  of  the  time  and  place 
of  the  hearing  on  the  final  settlement  of  the  administrator  was 
given.    Personal  service  of  such  notice  was  had  on  the  plain- 
tiff in  this  case.    No  objection  was  lodged  by  her  against  the 
accounts  of  the  administrator,  nor  was  any  complaint  made 
by  her  of  the  sale  in  question.     She  was  under  no  disability. 
The  final  decree  of  the  county  court  in  the  premises  has  never 
been  reversed,  vacated  or  set  aside.    Such  decree  necessarily  in- 
volves an  approval  of  the  accounts  of  the  administrator,  and  as 
such  accounts  included  the  proceeds  of  the  sale  of  the  prop- 
erty in  lieu  of  the  property  itself,  and  were  approved  by  the 
court  with  full  knowledge  of  the  fact  that  the  sale  had  been 
made  to  the  defendant,  the  approval  of  such  accounts  was  an 
approval  and  afiBrmance  of  such  sale.     Such  a  decree  is  con- 
clusive on  all  parties  to  i^  of  every  ^^  matter  involved,  and 
constitues  a  bar  to  further  proceedings  concerning  the  same 
matter,  not  only  in  courts  of  probate  jurisdiction,  but  in  all 
other  courts:  Hartman's  Appeal,  36  Pa.  St    70;    Baker    v. 
Bunkle,  41  Mo.  391,  392;  Bulkley  v.  Andrews,  39  Conn.  623, 
524;  McWiUiams  v.  Kalbach,    56   Iowa,    110,  7   N.  W.  463; 
Waring  v.  Lewis,  53  Ala.  615.    Acquiescence  in  such  decree 
by  the  plaintiff  must  be  held  to  amount  to  an  election  on  her 
part  to  affirm  the  sale.    In  our  opinion,  the  plaintiff  is  con- 
cluded, on  the  question  of  the  validity  of  the  sale  to  the  defend- 
ant, by  the  final  decree  in  the  matter  of  the  estate  of  Edward 
Creighton. 
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But  it  is  insisted  on  behalf  of  the  plaintiff  that  such  decree 
was  obtained  by  fraud  and  imposition.    Were  that  conceded, 
still  the  decree  would  not  be  void,  but  binding  until  set  «side  in 
a  proper  proceeding:  Christmas  v.  Eussell,  5  Wall.  290,  18  L. 
ed.  475;  McRae  v.  Mattoon,  13  Pick.   (Mass.)   53;  Smith  y. 
Smith,  22  Iowa,  516.     If  it  be  urged  that  a  part  of  the  relief 
sought  in  this  action  is  to  set  aside  that  decree  tiie  answer  is  that 
the  evidence  fails  to  show  that  the  plaintiff  was  not  as  fully 
cognizant  of  the  manner  in  which  the  decree  was  obtained  at 
the  time  it  was  entered,  as  she  was  when  this  suit  was  com- 
menced.    Therefore,  she  has  not  shown  herself  entitled  to  such 
relief,  and  the  decree  stands  a  bar  to  her  recovery  in  this  ac- 
tion.    The  foregoing,  we  think,  disposes  of  this  case.     It  may 
not  be  out  of  place  to  add  that  the  sale  took  place  more  than 
twenty-five  years  ago.     It  stood  unchallenged  by  the  plaintiff 
for  more  than  twenty  years.     For  fifteen  years  of  that  time  the 
fact  of  the  sale  and  that  it  had  been  madd  to  the  defendant  was, 
as  we  have  seen,  a  matter  of  record,  in  a  proceeding  to  which 
the  plaintiff  was  a  party,  and  of  which  she  had  notice  by  per- 
sonal service  of  process.    The  sale  was  before  the  probate  court 
in  Wyoming,  in  1877.     It  was  before  the  county  court  of  Doug- 
las county  in  the  settlement  of  the  estate  of  Edward  Creighton 
in  1883.     It  was,  at  least  incidentally,  before  the  same  court 
in  the  matter  of  the  estate  of  Mrs.  Creighton.     Plaintiff's  at- 
tention, in  the  nature  of  things,  must  have  been  invited  ^  to 
it  in  her  settlement  with  the  defendant  and  his  cotnifltee  in 
1893.    Investigation  was  again  invited  by  the  action  brought 
by  the  defendant  and  his  cotrustee  in  the  district  court  of  Doug- 
las county  in  1894  against  the  plaintiff  for  the  re-examination 
and  approval  of  their  accounts  as  trustees  under  the  will  of 
Mrs.  Creighton,  in  which,  acting  on  the  advice  of  counsel,  tlie 
plaintiff  in  this  case,  suffered  default.     Her  first  complaint  of 
the  sale  appears  to  have  made  in  1898  when  this  action  was 
commenced.     It  is  not  shown  that  she  was  under  any  disabil- 
ity during  any  portion  of  this  time.     She  was  not  examined  as 
a  witness  in  this  case.    In  view  of  the  circumstances,  ignorance 
of  the  facts  during  all  these  years  can  not  be  imputed  to  her. 
While  we  have  put  the  decision  on  other  grounds,  it  seems  to  us 
that,  in  the  light  of  all  the  facts,  the  finding  of  the  district 
court  that  the  plaintiff's  cause  of  action  is  barred  by  her  own 
laches,  as  well  as  by  the  statute  of  limitations,  is  amply  war- 
ranted. 
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It  iB  recommended  that  the  decree  of  the  district  court  be  af- 
firmed. 

DufBe  and  Ames^  CC,  concar. 

By  the  COUET.    For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  affirmed. 


The  Purchase  of  trust  property  hj  the  trustee  is  not  necessarily  or 
absolutely  void:  See  the  monogrraphic  note  to  Tyler  v.  Herring,  19 
Am.  St.  Rep.  289.  See,  also,  Sacramento  Bank  v.  Copsey,  133  Cal. 
663,  85  Am.  St.  Bep.  242,  66  Pac.  8,  205;  Gilbert  v.  Hewetson,  79 
Minn.  326,  79  Am.  St.  Rep.  486,  82  N.  W.  655.  And  a  purchase  by 
an  executor  or  administrator  of  the  estate  of  the  decedent  is  merely 
▼oidable:  Melms  y.  Pabst  Brewing  Co.,  93  Wis.  153,  57  Am.  St.  Bep. 
899,  66  N.  W.  518.  See,  also,  Houston  v.  Bryan,  78  Ga.  181,  6  Am. 
St.  Rep.  252,  1  S.  E.  252;  Comegy  v.  Emerick,  134  Ind.  148,  39  Am.  St. 
Rep.  245,  S3  N.  E.  899;  Linman  v.  Biggins,  40  La.  Ann.  761,  8  Am. 
St.  Bep.  549,  6  South.  49. 


HARRISON  NATIONAL  BANK  v.  AUSTIN. 
[65  Neb.  632,  91  N.  W.  640.] 

AGENT,  PAYMENT  TO— Eyidence  of  tbe  Indebtadnen.^ 
That  a  person  to  whom  money  due  another  is  paid  is  not  in  possession 
of  the  instrument  by  which  the  indebtedness  is  evidenced,  is  not 
eon  elusive  of  his  authority,  or  lack  of  it,  to  collect  the  money,  (p. 
643.) 

AGENT,  PAYMENT  TO— Estoppel  of  Principal.— Where  a 
principal  has  placed  his  agent  in  such  a  position  with  reference  to 
a  note  and  mortgage  that  a  person  of  ordinary  prudence,  conversant 
with  business  usages,  is  justified  in  presuming  him  authorized  to 
collect  the  amount  due,  payment  to  him  discharges  the  obligation. 
(p.  M4.) 

AGENT,  AUTHORITY  OF,  Inferred  from  Other  Transao- 
tions. — The  authority  of  an  agent  to  do  a  particular  act  in  con- 
nection with  a  transaction  may  be*  inferred  from  proof  that  hia 
principal  authorized  or  ratified  similar  acts  in  connection  with  past 
transactions  intrusted  to  him  under  similar  circumstances,    (p.  644.) 

Abbott,  Selleck  &  Lane  and  John  S.  Bishop^  for  the  appel- 
lant 

Charles  O.  Ryan,  Charles  W.  Meeker  and  William  O'Connor^ 
for  the  respondent. 

«»  KIRKPATRICK,  C.  This  is  a  suit  brought  in  the  dis- 
trict court  for  Chase  county  by  appellant,  Harrison  National 
Bank,  against  Cyrus  0.  Austin  and  others  to  foreclose  a  mori* 
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gage  given  by  Austiii  to  C.  C.  Burr  on  May  31  1890,  due  June 
1,  1895,  which  note  and  mortgage  was  by  Burr  indorsed,  as- 
signed and  delivered  to  appellant  long  before  maturity.  The 
petition  is  in  the  usual  form.  The  answer  admits  the  execu- 
tion and  delivery  of  the  note  and  mortgage,  and  pleads  pay- 
ment of  the  sum  by  Edward  Kuse,  who  purchased  the  pr^uses 
subject  to  the  mortgage  to  Burr,  who,  it  is  alleged,  was  the 
agent  of  appellant  bank,  and  that  such  money  had  been  paid 
by  Burr  to  the  bank.  To  this  answer  was  filed  by  way  of  re- 
ply a  general  denial.  Trial  was  had,  which  resulted  in  a  find- 
ing and  judgment  for  appellee  Kuse,  holding  that  the  note 
and  mortgage  had  been  satisfied  by  the  payment  to  Burr,  and 
decreeing  the  mortgage  to  be  no  lien  upon  the  premises.  The 
case  is  brought  to  this  court  on  appeal  by  the  Harrison  National 
Bank,  and  the  only  question  •^  presented  by  the  record  is 
whether  or  not  the  decree  of  the  trial  court  is  sustained  by  suffi- 
cient competent  evidence. 

It  is  disclosed  by  the  record  that  appellee  Kuse  paid  to  C.  0. 
Burr,  on  the  seventh  day  of  January,  1893,  long  before  the  note 
was  due,  the  face  of  the  note  and  mortgage,  with  interest  ac- 
crued up  to  that  time.  Burr  executed  a  release  in  satisfaction 
of  the  mortgage,  which  he  delivered  to  appellee,  who  placed 
it  of  record  in  Chase  county.  It  is  clearly  established  by  the 
evidence  that  C.  C.  Burr  was  the  agent  for  appellant  in  the 
matter  of  negotiating  farm  loans  in  Nebraska,  and  that  dur^ 
ing  the  time  he  acted  as  such  agent,  he  placed  farm  loans  upon 
land  in  various  counties  in  the  state  to  a  sum  amounting  to 
about  two  hundred  and  fifty  thousand  dollars.  The  method 
which  seems  to  have  prevailed  in  the  transaction  of  the  busi- 
ness between  Burr  and  appellant  was  as  follows:  Appellant, 
by  J.  M.  Sharon,  its'cashier,  would  write  a  letter  to  Burr,  di- 
recting hira  to  send  them  a  Qertain  amount  of  farm  loans ;  e.  g^ 
from  three  to  ten  thousand  dollars'  worth.  Agents  for  Burr  iB 
different  counties  in  the  state,  on  being  notified  to  do  so,  would 
take  applications  for  farm  loans,  and  send  them  to  Burr  at 
Lincoln.  Such  as  were  satisfactory  to  him  were  accepted,  and 
he  would  thereupon  prepare  notes  and  mortgages  to  be  sent  to 
the  agent  to  be  signed  and  executed  by  the  borrowers.  The 
mortgage,  when  executed,  would  be  placed  of  record,  abstracts 
prepared,  and  the  note  and  mortgage  of  the  borrower,  and  the 
abstract  showing  the  recording  of  the  mortgage  would  be  for- 
warded to  Burr,  who  would  send  the  papers,  accompanied  by 
a  sight  draft,  through  the  First  National  Bank  at  Lincoln  to 
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appellant  at  Cadiz,  Ohio.  The  testimony  shows  that  so  far  as 
the  business  agency  of  Burr  with  appellant  is  concerned,  the 
former  did  not  take  these  applications  for  loans  and  make  the 
loans  thereon  except  upon  orders  coming  to  him  from  appel- 
lant. All  of  the  Lusineas  was  transacted  by  Burr,  and  while, 
as  appears  from  the  letters  written  by  the  oflBcers  of  appellant 
bank.  Burr  was  admonished  to  take  only  good,  first-class  farm 
^^^'^  loans,  yet  it  does  not  appear  that  in  any  instance  loans 
sent  in  by  him  in  pursuance  to  such  orders  were  rejected  by 
appellant.  Burr  indorsed  the  notes,  and  usually  assigned  the 
mortgages.  The  notes  were  payable  at  the  First  National  Bank 
of  Lincoln,  Nebraska.  It  is  contended  by  appellant  that  it 
purchased  these  notes  and  mortgages  in  the  usual  course  of 
business,  and  that  Burr  was  not  in  any  sense  acting  as  its  agent 
in  placing  the  loans.  The  transactions  between  the  parties  re- 
garding the  placing  of  loans  will  not  bear  the  construction 
placed  on  their  relations  contended  for  by  appellant  It  does 
not  appear  that  Burr  had  any  money  invested  in  any  of  the 
leans;  but  that  uniformly,  after  drawing  a  sight  draft  on  ap- 
pellant bank,  would  give  his  check  to  the  party  to  whom  the 
money  was  loaned.  There  can  be  no  doubt  that  Burr  was  sim- 
ply acting  as  the  agent  of  appellant  in  placing  these  loans. 

The  transactions  between  Burr  and  appellant  amounted  to 
the  sum,  it  is  claimed,  of  two  hundred  and  fifty  thousand  dol- 
lars, and  extended  over  a  period  of  many  years;  at  least  from 
the  spring  of  1888,  up  to  the  latter  part  of  1894,  and  for  a 
periocT  of  about  a  year  after  the  loan  in  question  was  paid.  Some- 
times, before  the  coupons  upon  the  loans  handled  by  Burr  came 
due,  he  would  send  out  a  notice  to  the  mortgagors,  notifying 
them  of  the  amount  of  interest,  and  the  maturity  of  the  same, 
and  request  prompt  remittance  to  him  at  Lincoln.  The  same 
course  was  followed  at  the  maturity  of  the  principal  notes. 
There  seems  to  have  been  no  correspondence  and  no  business 
connections  of  any  description  between  the  borrowers  of  the 
money  and  appellant,  but  Burr  seems  to  have  had  exclusive 
charge  of  the  loan  busineas  in  Nebraska  for  appellant.  Burr 
kept  an  open  account  with  appellant  bank  in  the  name  of  J.  M. 
Sharon,  its  cashier,  which  account  he  credited  with  all  coupons 
and  principal  notes  collected,  and  in  which  he  charged  appellant 
for  all  items  remitted.  Burr  testified  that  he  collected  more 
than  seventy-five  thousand  dollars  in  the  manner  indicated,  all 
of  which  belonged  to  appellant.  When  mortgages  became  due 
and  were  not  paid,  Burr,  in  many  instances^  proceeded  to  fore- 
Am.  St.  Rep..  Vol.  101-41 
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close,  and  took  title  in  his  own  ^^^  name,  and  executed  to  ap- 
pellant a  mortgage  and  note  for  the  amount  of  the  original 
note,  with  interest.  When  mortgages  matured  and  parties  were 
not  able  to  pay,  in  many  instances  Burr  granted  extensions, 
taking  coupons  signed  by  the  parties,  representing  the  accruing 
interest  during  the  period  of  extension,  and  sending  them  to 
appellant.  No  objection  was  made  by  appellant  to  any  of  these 
transactions. 

In  Burr's  testimony,  he  stated  that  he  had  received  as  many 
as  three  thousand  letters  from  the  officers  of  appellant  bank, 
regarding  the  loan  business  being  transacted  for  tiiem  by  him. 
A  number  of  these  letters  appear  in  the  record,  among  which 
is  the  following,  which  is  set  out  in  order  to  explain  the  char- 
acter of  the  business  relations  which  appear  to  have  existed 
between  Burr  and  appellant? 

"Cadiz,  Ohio,  ApL  2l8t,  1894. 
''C.  C.  Burr,  Esq.,  Lincoln,  Nebr. 

"Dear  Sir:  Your  favor  of  the  17th  inst.  is  received,  contain- 
ing New  York  draft  for  $36,  which  pays  the  balance  due  on  the 
Thos.  Murray  $400  loan,  collected  by  you,  and  I  enclose  you 
the  note,  mori,  rel.  and  abst.  in  same. 

"You  say  in  payment  of  balance  due  on  Murray  and  the  Mis- 
ner  loans.  If  you  will  refer  to  my  letter  of  April  13,  you  will 
see  that  I  said  balance  due  on  the  Murray  loan  $36,  and  balance 
due  on  the  Misner  loan  $20,  making  $66  on  the  two.  I  sec 
this  bal.  should  be  $61.40.  The  $122  credit  reported  was  part 
of  the  T.  D.  Moulton  $250  note.  Moulton  has  not  yet  paid 
all  of  this  note. 

"On  another  sheet  I  enclose  you  list  of  the  loans  you  collected 
and  showing  credits  on  the  same.     [The    accompanying    list 
showing  seventeen  loans  which  had  been  collected  by  Burr,  and 
payments  credited  thereon.]  .... 
"Yours  truly, 

"[Signed]     J.  M.  SHARON,  Cas.** 

From  the  correspondence  in  the  record,  and  from  other  testi- 
mony, it  is  quite  clearly  established  that  Burr  was  permitted 
by  appellant  to  manage  these  loans,  collect  both  principal  and 
interest,  in  all  respects  as  though  they  were  his  own,  appellant 
having  apparently  neither  knowledge  ^*''  nor  concern  about 
the  borrowers  themselves.  The  oflBcers  of  appellant  bank  testi- 
fied that  these  coupons  and  notes  were  sent  to  Burr  for  pay- 
ment on  account  of  his  indorsement,  and  not  for  collection.  It 
is  suggested  by  counsel  for  appellee,  and,  we  think,  aptly,  that 
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this  claim  of  appellant  is  not  consistent  with  sound  business 
principles,  nor  is  it  the  usual  method  pursued  by  banks  having 
paper  for  collection.  These  notes  and  mortgages  were  made 
payable  at  the  First  National  Bank  at  Lincoln,  and  the  uni- 
form custom  of  appellant  in  sending  them  to  Burr  instead  of 
the  bank  cannot  be  reconciled  with  reason  and  sound  business 
methods  if  the  contention  of  appellant  that  they  were  sent  to 
Burr  as  indorser  or  guarantor  is  to  be  credited.  The  fact  that 
they  were  uniformly  sent  to  Burr,  taken  in  connection  with 
the  letters  from  appellant  to  Burr  appearing  in  the  record, 
showing,  as  they  do,  the  custom  of  looking  to  Burr  for  the  collec- 
tion of  overdue  paper,  quite  conclusively  establishes  the  conten- 
tion of  counsel  for  appellee  that  Burr  was  the  agent  of  appel- 
lant, and  was  so  regarded  by  it.  Appellant  seems  to  have 
availed  itself  of  Burr's  services  in  making  these  collections, 
placing  loans  and  foreclosing  mortgages,  until  it  was  discov- 
ered that  Burr  was  in  failing  circumstances;  and  this,  it  ap- 
pears from  the  record,  was  a  discovery  made  about  a  year  after 
the  note  and  mortgage  in  suit  had  been  paid.  It  was  then  that 
appellant  made  an  investigation  of  its  business  in  Burr's  hands, 
and  found  that  he  had  misappropriated  some  sixteen  thousand 
dollars.  Burr  testified  that  the  officers  of  appellant  bank  were 
in  Lincoln  on  different  occasions,  staying  in  some  instances  sev- 
eral days,  visiting  at  his  office,  and  that  they  must  have  known 
of  the  maimer  in  which  he  was  doing  business  for  them.  It  is 
true  that  Burr  did  not  have  the  note  and  mortgage  in  suit  in 
his  possession  at  the  time  he  made  the  collection;  nor  did  he 
have  them  again  after  sending  them  to  appellant;  but  this  is 
only  one  of  the  circumstances  which  are  to  be  taken  into  con- 
sideration in  determining  whether  or  not  Burr  was  in  fact  the 
agent  of  appellant  in  the  collection  of  the  note  and  mortgage  in 
•^  suit  In  the  case  of  Phoenix  Ins.  Co.  v.  Walter,  51  Neb. 
182,  70  N.  W.  938,  this  court  said:  "That  the  party  to  whom 
money  due  another  is  paid  is  not  in  possession  of  the  instru- 
ments by  which  the  indebtedness  is  evidenced,  is  not  conclu- 
sive of  tiie  question  of  the  authority,  or  lack  of  it,  in  the  party 
receiving  the  money  to  collect  it.''  To  the  same  effect  is  Estey 
V.  Snyder,  76  Wis.  624,  45  N.  W.  415,  and  Dunn,  v.  Hombeck, 
72  N.  Y.  80,  87.  Although  this  note  and  mortgage,  as  well 
as  other  farm  mortgages  handled  by  Burr  on  behalf  of  appel- 
lant, were  made  payable  at  the  First  National  Bank  of  Lincoln, 
appellant  saw  fit  to  send  the  note  and  mortgage  direct  to  Burr 
for  collection,  and  allowed  him  to  deal  with  the  borrowers  for 
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a  mimber  of  years  in  all  respects  as  though  he  was  the  owner  of 
the  mortgages.  In  the  case  of  Johnston  v.  Milwaukee  etc.  Inv. 
Co.,  46  Neb.  480,  64  N.  W.  1100,  this  court  said:  ''Where  a 
principal  has,  by  his  voluntary  act,  placed  an  agent  in  such  a 
situation  that  a  person  of  ordinary  prudence^  conversant  with 
business  usages  and  the  nature  of  the  particular  business^  is 
justified  in  presuming  that  such  agent  has  authority  to  perform 
a  particular  act,  and  therefore  deals  with  the  agent,  the  prin- 
cipal is  estopped  as  against  such  third  person  from  denying  the 
agent's  authority'^:  Holt  v.  Schneider,  57  Neb.  523,  77  N.  W. 
1086.  In  the  case  at  bar,  the  apparent  authority  with  which 
appellant  clothed  Burr,  even  if  he  was  not  in  fact  its  agent, 
and  the  acceptance  by  appellant  of  all  the  benefits  of  his  acts 
on  its  behalf,  is  such  that  justice  requires  that  in  this  case  ap- 
pellant should  sustain  the  loss.  It  conclusively  appears  from 
the  exhibits  in  this  case  that  Burr  did  frequently  collect  both 
principal  and  interest  at  the  times  when  he  did  not  have  the 
notes  or  the  coupons  in  his  possession,  remitting  the  amounts 
collected  to  appellant,  who  thereupon  returned  to  him  for  de- 
livery to  the  borrower  the  canceled  evidences  of  the  debts,  and 
who  in  no  instance  objected  to  this  course  on  the  part  of  Burr. 
In  First  Nat.  Bank  of  Wilber  v.  RidpatK,  47  Neb.  96,  66  N.  W. 
37,  this  court  said:  "When  the  extent  of  an  agenfs  authority 
is  in  issue,  no  special  instructions  having  been  given  to  him, 
^^^  his  actual  authority  to  do  a  particular  act  in  connection 
with  the  transaction  may  be  inferred  from  proof  that  the  prin- 
cipal had  authorized  or  ratified  similar  acts  in  connection  with 
past  transactions  of  the  same  character,  and  intrusted  to  the 
agent  under  similar  circumstances.'*  The  testimony  in  the 
record  is  sufficient  to  establish  the  fact  found  by  the  trial  court 
that  Burr  was  the  general  agent  of  appellant  in  Nebraska  for 
the  negotiation  and  collection  of  farm  loans  which  it  had  made 
through  Burr,  and  the  right  to  collect  the  note  before  due  suflB- 
ciently  appears  from  his  custom,  ratified  by  appellants,  of  grant- 
ing extensions,  and  renewals  of  other  loans.  This  he  appar- 
ently did  wholly  without  objection  on  the  part  of  appellant^  and 
his  acts  concerning  which  were  ratified  by  appellant  when 
brought  to  its  notice. 

It  appears  that  the  findings  and  judgment  of  the  trial  court 
are  sustained  by  sufficient  competent  evidence,  and  are  right, 
and  it  is,  therefore,  recommended  that  the  same  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 
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By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is  affirmed. 

One  Who  Holds  Out  Another  as  BU  Agent  to  act  for  him  in  a  giyen 
eapaeitj,  and  by  his  habits  and  course  of  dealing '  justifies  the  in- 
ference that  such  person  is  authorized  to  act  as  his  agent,  will  not 
be  allowed  to  deny  the  agency  to  the  prejudice  of  an  innocent  party 
who  haa  been  led  to  rely  upon  the  appearance  of  authority  in  the 
agent:  Union  Stockyard  etc.  Co.  v.  Mallory,  157  111,  554,  48  Am. 
St.  Bep.  341,  41  N.  £.  888.  See,  too,  Adams  Express  Co.  v.  Carnahan, 
29  Ind.  App.  606,  94  Am.  St.  Bep.  279,  63  N.  £.  245.  64  N.  E.  647. 


MEESILL  V.  WEIGHT. 
[65  Neb.  794,  91  N.  W.  697.] 

A  WBIT  OF  ASSISTANCE  WIU  Issne  Only  Against  Parties  to 

a  suit,  or  persons  in  privity  with  them,  who  have  been  concluded  by 
a  decree,  and  yet  refuse  to  permit  the  purchaaer  at  judicial  sale 
thereunder  to  take  possession,     (p.  646.) 

WBIT  OF  ASSISTANCE. — Qaestions  of  Title  are  not  to  be 
tried  on  an  application  for  a  writ  of  assistance,  as  against  persons  in 
possession  claiming  adversely  to  the  parties  and  not  bound  by  the 
decree,     (p.  646.) 

WBIT  OF  ASSISTANCE.--It  is  Error  to  Award  a  writ  of 
assistance  against  one  who  entered  upon  land  pendente  lite,  elaim- 
ing  an  independent  title  not  derived  from,  or  in  succession  to,  any  of 
the  parties  to  the  suit  or  their  privies,     (p.  646.) 

WBIT  OF  ASSISTANCE — ^Possessiozi  Under  Void  Tax  Deed.~ 
One  in  possession  in  ffood  faith  under  a  void  tax  deed  claims  by  an 
independent  title,  and  will  not  be  dispossessed  under  a  writ  of  as- 
sistance,    (p.  647.) 

LIS  PENDENS. — The  Purpose  of  the  Bole  of  Lis  Pendens  is 
to  prevent  third  persons,  during  the  pendency  of  the  litigation,  from 
acquiring  interests  in  the  land  which  would  preclude  the  court  from 
granting  relief  sought,     (p.  647.) 

LIS  PENDENS — Independent  Titles. — The  rule  of  lis  pendens 
has  no  application  to  independent  titles  not  derived  from  any  of  the 
parties  to  the  suit  nor  in  succession  to  them.     (p.  647.) 

US  PENDENS— Statutory  Scope  of. — Section  85  of  the  Ne* 
braska  Code  of  Civil  Procedure  does  not  extend  the  rule  of  lis 
pendens  so  an  to  include  all  interests  acquired  by  third  persons  pend- 
ing suit,  whatever  their  nature  or  source,     (p.  648.) 

W.  A.  Saunders  and  J.  W.  Woodrough,  for  the  appellant. 

H.  W.  Pennoek,  for  the  respondent 

*••  POUND,  C.  In  one  form  or  another  this  cause  has  heen 
before  this  court  several  times:  Merrill  v.  Wright,  41  Neb.  351, 
69  N.  W.  787,  64  Neb.  517,  74  N.  W.  966.    It  now  comes  up 
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on  appeal  from  an  order  granting  a  writ  of  assistance,  which 
presents  a  very  curious  state  of  facts.  The  suit  was  brought 
in  1892  to  foreclose  a  tax  lien.  The  owners  of  the  property 
and  those  in  possession  under  them  were  duly  made  parties. 

There  were  two  appeals,  and  sale  was  not  had  until  1902. 
Meanwhile  one  Scott  had  purchased  the  property  for  taxes  sub- 
sequently assessed,  and  afterward  taken  a  tax  deed  accordingly. 
Claiming  tmder  this  deed,  he  brought  an  action  of  ejectment 
against  the  owners  and  those  in  possession,  in  the  course  of 
which  he  obtained  a  judgment.  No  direct  attack  seems  to  havn 
been  made  upon  this  judgment,  and  a  suit  in  equity  to  vacate 
it  and  set  it  aside  resulted  adversely  to  the  plaintiffs  therein: 
Scott  V.  Wright,  50  Neb.  849,  70  N.  W.  396.  After  that  suit 
was  determined,  Scott  obtained  possession  by  writ  of  restitution 
pursuant  to  the  judgment.  By  this  time  sale  had  been  had 
under  decree  of  foreclosure,  and  the  purchaser  demanded  pos- 
session by  virtue  of  his  deed.  Not  obtaining  it  on  demand,  ap- 
plication was  made  for  a  writ  of  assistance.  The  petition  for 
the  writ  and  the  answer  of  Scott  disclose,  substantially,  the 
facts  above  stated,  and  on  such  showing  the  writ  was  awarded. 

We  are  of  opinion  that  this  is  not  a  case  for  a  writ  of  assist- 
ance. That  writ  may  issue  only  against  parties  to  a  suit,  or 
persons  in  privity  with  them,  who  have  been  concluded  ^®  by 
a  decree,  and  yet  refuse  to  permit  the  purchaser  at  judicial 
sale  under  such  decree  to  take  possession:  Terrell  v.  Allison, 
21  Wall.  289,  291,  22  L.  ed.  634;  Howard  v.  Bond,  42  Mich. 
131,  3  N.  W.  289.  Questions  of  title  are  not  to  be  tried  on  an 
application  for  the  writ,  as  against  persons  in  possession,  claim- 
ing adversely  to  the  parties,  and  not  bound  by  the  decree :  Bar- 
ton V.  Beatty,  28  N.  J.  Eq.  412;  Exum  v.  Baker,  115  N.  C. 
242,  44  Am.  St.  Rep.  449,  20  S.  E.  448.  It  is  error  to  award 
it  against  a  person  who  had  entered  upon  land  pendente  lite, 
claiming  an  independent  title,  not  derived  from  or  in  succession 
to  any  of  the  parties  to  the  suit  or  their  privies:  Exum  v. 
Baker,  115  N>  C.  242,  44  Am.  St.  Rep.  449,  20  S.  E.  448; 
Ricketts  v.  Chicago  Permanent  Bldg.  etc.  Assn.,  67  111.  App. 
71;  Hagerman  v.  Heltzel,  21  Wash.  444,  58  Pac.  580;  Toll  v. 
Hi  Her,  11  Paige  (N.  Y.),  228;  Van  Hook  v.  Throckmorton,  8 
Paige  (N.  Y.),  33.  Without  considering  the  merits  of  Scott's 
claim,  the  nature  of  the  title  asserted  stamps  it  at  once  as  new 
■and  independent.  What  rule  should  be  applied  if  his  possession 
under  the  tax  deed  and  judgment  in  ejectment  based  thereon  were 
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shown  to  be  fraudulent  and  collusive,  in  order  to  defeat  or  hin- 
der the  foreclosure  case,  we  need  not  decide.  A  void  tax  deed 
is  color  of  title  and  as  such  may  be  the  basis  of  an  adverse  pos- 
session: Lantry  v.  Parker,  37  Neb.  353,  55  N.  W.  962.  The 
claim  of  title  acquired  under  it  is  adverse  to,  not  derived  from, 
that  of  other  claimants.  The  nature  of  the  claim  under  the 
judgment  in  ejectment  must  depend  upon  the  issues  litigated 
therein;  and,  as  it  is  conceded  the  judgment  was  based  upon 
a  title  alleged  to  have  been  derived  from  the  state  under  its  rev- 
enue laws,  it  is  manifest  that  there  was  not  a  mere  succession 
to  the  interest  of  the  Wrights,  as  in  case  of  an  action  founded 
on  a  conveyance  by  them,  or  on  a  sheriff's  deed  upon  a  money 
judgment  recovered  against  them.  Even  though  the  tax  deed 
was  void,  a  party  in  possession  thereunder  in  good  faith  claims 
ly  an  independent  title,  and  may  not  be  dispossessed  under  a 
writ  of  assistance :  Exum  v.  Baker,  116  N.  C.  242,  44  Am.  St. 
Rep.  449,  20  S.  E.  448. 

^''  It  is  claimed,  however,  that  Scott  acquired  whatever  in- 
terest he  may  have  in  the  land  pending  the  foreclosure  suit, 
and  subje<?t  to  such  decree  bs  might  afterward  be  rendered 
therein.  Had  he  taken  under  or  in  privity  with  any  of  the  par- 
ties to  the  suit,  that  would  be  the  result,  undoubtedly:  State 
T.  Nebraska  Distilling  Co.,  29  Neb.  700,  46  N.  W.  155;  Lin- 
coln Rapid  Transit  Co.  v.  Rundle,  34  Neb.  559,  52  N.  W.  5G3 ; 
Clark  V.  Charles,  55  Neb.  202,  75  N.  W.  563.  But  we  have 
seen  that  he  does  not  stand  in  such  a  position.  The  purpose 
of  the  rule  as  to  lis  pendens  is  to  prevent  third  persons,  during 
the  pendency  of  the  litigation,  from  acquiring  interests  in  the 
land  which  would  preclude  the  court  from  granting  the  relief 
sought:  Bellamy  v.  Sabine,  1  De  Gex  &  J.  (Eng.)  566,  584; 
Murray  v.  Ballon,  1  Johns.  Ch.  (N.  T.)  566;  McClaskey  v. 
Barr,  48  Fed.  130;  State  v.  Nebraska  Distilling  Co.,  29  Neb. 
700,  46  N.  W.  155.  In  Bellamy  v.  Sabine,  1  De  Gex  &  J.  578, 
which  is  the  leading  case  upon  this  subject.  Lord  Cranworth 
said  that  the  basis  of  the  rule  was  the  principle  that  "the  law 
does  not  allow  litigant  parties  to  give  to  others,  pending  the 
litigation,  rights  to  the  property  in  dispute,  so  as  to  prejudice 
the  opposite  party."  In  Murray  v.  Ballon,  1  Johns.  Ch.  (N. 
T.)  566,  Chancellor  Kent  said:  '^Without  it,  as  has  been  ob- 
served in  some  of  the  cases,  a  man,  upon  the  service  of  a  sub- 
poena;, might  alienate  his  lands  and  prevent  the  justice  of  the 
court    Its  decrees  might  be  wholly  evaded.''    Tlie  scope  of 
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the  rule  is  determined  by  its  end  and  purpose.  Hence  it  has 
no  application  to  independent  titles,  not  derived  from  any  of 
the  parties  to  the  suit  nor  in  succession  to  them:  Irving  v. 
Cunningham,  77  Cal.  62,  18  Pac.  878 ;  2  Pomeroy's  Equity  Ju- 
risprudence, sec.  637.  The  rulings  to  the  effect  that  one  tak- 
ing under  execution  on  a  money  judgment  against  one  of  the 
parties  to  a  pending  suit  holds  subject  to  the  decree,  in  no  way 
conflict  with  this  principle.  Such  a  person  succeeds  to  the 
title  of  the  execution  debtor,  and  takes  only  what  the  latter  had, 
subject  to  all  claims  which  existed  against  it  in  his  hands  of 
which  he  can  be  charged  with  notice.  But  where  an  independ- 
ent title  is  acquired  from  another  source,  such  fact  does  not 
^®®  operate  to  prevent  the  court  from  granting  the  relief  sought 
in  the  pending  cause.  That  relief  consists  in  subjecting  the 
title  of  some  of  the  parties  to  some  claim  or  lien  or  equity.  To 
whomsoever  that  title  passes  pending  suit,  the  relief  may  still 
be  granted  against  it.  No  relief  is  sought,  however,  and  none 
ib  obtainable,  in  that  suit  against  independent  titles  not  derived 
from  or  dependent  upon  those  of  any  parties  to  the  suit.  Deal- 
ings in  these  titles  pendente  lite  cannot  operate  prejudicially 
to  the  power  of  the  court  or  the  rights  of  the  litigants.  In  this 
state,  if  the  owners  of  land  subject  to  a  tax  lien  are  unknown, 
the  holder  of  the  lien  may  proceed  in  rem  against  the  land.  In 
such  case  any  interest  acquired  in  the  land  from  any  source 
pending  suit  would  interfere  therewith,  and  hence  must  be  sub- 
ject to  the  decree  therein.  But  if  the  owners  are  known,  the 
remedy  is  to  foreclose  by  an  ordinary  suit,  and  subject  the  in- 
terest of  such  owners  to  satisfaction  of  the  lien.  In  such  case 
the  scope  of  the  lis  pendens  rule  must  be  confined  to  the  inter- 
ests and  estates  sought  to  be  subjected,  and  cannot  extend  to 
independent  and  adverse  titles.  Counsel  contends  that  section 
85  of  the  Code  of  Civil  Procedure  is  broader  than  the  general 
rule,  and  must  constrain  us  to  extend  it  so  as  to  include  all  in- 
terests acquired  by  third  persons  pending  suit,  whatever  their 
nature  or  source.  While  the  language  of  that  section,  '^no  in- 
terest ?an  be  acquired  by  third  persons  in  the  subject  matter 
tliereof,  as  against  the  plaintiff's  title,'*  is  very  broad,  we  are 
satisfied  that  it  should  be  construed  with  reference  to  the  pre- 
existing equity  rule,  which  it  evidently  intended  to  adopt,  and 
the  obvious  reason  and  principle  behind  it  To  hold  that  no 
one  could  acquire  rights  by  adverse  possession  or  under  tax 
sales  pending  a  protracted  litigation  by  creditors'  bill  or  suit 
to  quiet  title  would  be  most  unfortunate  in  its  results. 
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We  therefore  recommend  that  the  order  appealed  from  be 
reyersed  and  the  application  for  the  writ  of  aafiiatance  dis- 
missed. 

Barnes  and  Oldham,  CC.^  concur. 

***  By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  district  court  is  reversed  and  the  ap- 
plication for  a  writ  of  assistance  is  dismissed. 


When  a  Writ  of  AMistance  will  issue  is  discuBsed  in  the  monofi^apliie 
notes  to  Claj  ▼.  Hammond,  95  Am.  St.  Bep.  159-165,  and  Wilson  v. 
Polk,  51  Am.  Dee.  152-158.  A  purchaser  at  a  tax  sale,  not  claiming 
title  through  or  under  a  mortgagor,  mortgagee,  or  his  assignee,  and 
not  a  party  to  a  proceeding  to  foreclose  the  mortgage,  is  not  in 
privity  with  them,  and  a  writ  of  assistance  will  not  issue  against 
him  at  the  instance  of  the  purchaser  at  the  foreclosure  sale:  £xum 
V.  Baker,  115  N.  C.  242,  44  Am.  St.  Bep.  449,  20  S.  E.  448. 

The  Law  of  Lis  Pendens  is  the  subject  of  a  monographic  note  to 
Stout  V.  Phillippi  Mfg.  etc.  Co.,  56  Am.  St.  Bep.  853-878.  For  sub- 
sequent decisions  on  this  subject,  see  Gofl  ▼.  McLain,  48  W.  Va. 
445,  86  Am.  St.  Bep.  64,  37  S.  E.  566;  Olson  ▼.  Leibpke,  110  Iowa. 
594,  80  Am.  St.  Bep.  327,  81  N.  W.  801;  Buth  v.  Wells,  13  8.  Dak. 
482,  79  Am.  St.  Bep.  902,  83  N.  W.  568;  Summerville  v.  March,  142 
Cal.  554,  100  Am.  St.  Bep.  145,  76  Pac.  388.  The  general  'rule  is 
that  lis  pendens  is  notice  to  those  only  who  attempt  to  acquire  some 
interest  in  the  subject  matter  of  a  litigation  after  suit  is  begun, 
and  from  a  party  thereto:  Noyes  V.  Crawford,  118  lowa^  15,  96  Am. 
8t.  Bep.  363,  91  N.  W.  799. 
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MECHANICKS    NATIONAL  BANK  t.  COMINS. 
[72  N.  H.  12,  55  Atl.  191.] 

INSUBAKOE,  UFE — ^Insurable  Interest. — ^Insurance  procured 
by  one  person  upon  the  life  of  another  in  which  he  hag  no  insurable 
interest,  is  against  public  policy-  and  void  as  a  wager  contract,  (p. 
051.) 

LNBUBAKOE,  LIFE — Insurable  Interest. — Any  reasonable  ex- 
pectation of  pecuniary  benefit  or.  advantage,  either  directly  or  indi- 
rectly, from  the  continued  life  of  another,  creates  an  insurable  in- 
terest in  such  life,  though  there  may  be  no  claim  upon  the  person 
whose  life  is  insured  that  can  be  recognized  in  law  or  in  equity. 
(pp.  651,  €52.) 

INSUBANOE,  lalFE — ^Insurable  Interest. — ^Insurance  upon  the 
life  of  the  manager  of  a  corporation,  procured  by  one  who  furnishes 
funds  to  carry  on  the  business,  is  not  void  for  want  of  an  insurable 
interest,     (p.  653.) 

INSTJBANCE,  LIFE — ^Insurable  Interest— Assignment. — A  pol- 
iey  of  life  insurance  valid  in  its  inception  may  be  assigned  to  one 
Laving  no  insurable  interest  in  the  life  insured,  if  the  assignment  is 
bona  fide  and  not  a  device  to  evade  the  law  agaiust  wager  policies, 
(p.  656.) 

INSURANCE,  LIFE->Waiver  of  Conditions—Assignment.— A 
provision  in  a  policy  of  life  insurance  that  any  claim  thereunder  by 
an  assignee  shall  be  subject  to  satisfactory  proof  of  interest  in  the 
life  of  the  insured  is  for  the  protection  of  the  insurer,  and  waived  by 
a  formal  admission  of  liability  and  payment  of  the  money  due  into 
court,  and  is  not  available  to  one  who  asserts  a  claim  to  the  proceeds 
of  the  policy  adversely  to  an  assignee  thereof,     (p.  65 S.) 

SUBETYSHIP — Discharge  of  Security. — ^If  a  person  pledges  his 
property  as  security  for  the  performance  of  the  contract  of  a  third 
person,  the  property  stands  in  the  position  of  a  surety,  and  any 
change  in  the  contract  which  would  have  discharged  a  surety  upon 
the  contraet  will  discharge  the  property  pledged  as  security,  (p. 
658.) 

(660) 
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Streeter  ft  Hollis,  for  the  plaintiflEs. 

0.  M.  Fletcher  and  Sargent,  Niles  ft  Morrill,  for  the  defend* 
ants. 

*-*  REMICK,  J.  The  fundamental  contention  of  the  de- 
fendant is  that  the  assignment  was  against  public  policy  and 
void,  because  the  plaintiffs  to  whom  it  was  made  had  no  insur- 
able interest  in  the  life  of  George  T.  Comins,  the  subject  of 
the  policy  assigned. 

**  It  is,  indeed,  firmly  established  that  insurance  procured 
by  one  person  upon  the  life  of  another,  the  former  having  no 
insurable  interest  in  the  latter,  is  void  as  a  wager  contract, 
against  public  policy,  which  condemns  gambling  speculations 
upon  human  life.  And  the  defendant  contends  that  a  policy 
can  no  more  be  assigned  than  originally  issued  to  a  person  hav- 
ing no  insurable  interest  To  this  contention  the  plaintiffs  re- 
ply: 1.  That  they  had  an  insurable  interest  in  the  life  of 
George  T.  Comins  at  the  date  of  the  assignment  by  reason  of 
being  a  heavy  creditor  of  the  George  T.  Comins  Company,  of 
which  George  T.  Comins  was  the  manager;  2.  That  the  pol- 
icy having  been  originally  issued  to  George  T.  Comins  under 
such  circumstances  as  to  constitute  it  a  good  and  valid  contract 
of  insurance  as  against  the  world,  its  subsequent  assignment 
to  them  in  the  regular  course  of  business  was  valid,  whether 
they  had  an  insurable  interest  in  the  life  of  George  or  not. 

1.  Did  the  plaintiffs  have  an  insurable  interest?  ^^It  is  not 
easy  to  define  with  precision  what  will  in  all  cases  constitute 
an  insurable  interest,  so  as  to  take  the  contract  out  of  the  class  of 

wager  policies But  in  all  cases  there  must  be  a  reasonable 

ground,  founded  upon  the  relations  of  the  parties  to  each  other, 
either  pecuniary  or  of  blood  or  aflSnity,  to  expect  some  bene- 
fit or  advantage  from  the  continuance  of  the  life  of  the  as- 
sured'^  Warnock  v.  Davis,  104  U.  S.  776,  779,  26  L.  ed.  924; 
Adams  v.  Reed,  18  Ky.  Law  Rep.  868,  38  S.  W.  420,  421,  36 
L.  R.  A.  692.  '^It  may  be  said  generally  that  any  reasonable 
expectation  of  pecuniary  benefit  or  advantage  from  the  contin- 
ued life  of  another  creates  ah  insurable  interest  in  such  life'': 
Connecticut  etc  Lis.  Go.  v.  Schaefer,  94  TJ.  S.  467,  460,  24  L. 
ed.  261.  *1t  is  not  necessary  ....  that  the  one  for  whose 
benefit  the  life  of  another  is  insured  should  be  a  creditor  of 
that  other.  It  is  enou^  that  in  the  ordinary  course  of  events 
loss  and  disadvantage  will  naturally  and  probably  arise  to  the 
party  in  whose  favor  the  policy  is  written,  from  the  death  of 
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the  perBon  whose  life  is  insured*':  Hoyt  v.  Insurance  Co.,  3 
Bosw.  440,  446;  Kentucky  Ins.  Co.  v.  Hamilton,  63  Fed.  93, 11 
C.  C.  A.  42.     "The  interest  need  not  he  such  as  to  constitute 
the  hasis  of  any  direct  claim  in  favor  of  the  plaintiff  upon  the 
party  whose  life  is  insured;  it  is  suflScient  if  an  indirect  ad- 
vantage may  result  to  the  plaintiff  from  his  life'* :  Trenton  etc. 
Ins.  Co.  V.  Johnson,  24  N.  J.  L.  576,  586.     The  tendency  of 
the  American  decisions  "is  to  hold  that  wherever  there  is  any 
well-founded  expectation  of  or  claim  to  any  advantage  to  be 
derived  from  the  continuance  of  a  life,  there  is  an  insurable  in- 
terest in  the  life,  though  there  may  be  no  claim  upon  the  per- 
son whose  life  is  insured  that  can  be  recognized  in  law  or  in 
equity":  Bliss  on  Life  Insurance,  sees.  21-31;  May  on  Insur- 
ance, sees.   102-111.     "A  *®  person  has  an  insurable  interest 
in  the  life  of  another  when  there  is  a  reasonable  probability 
that  he  will  gain  by  the  latter's  remaining  alive,  or  lose  by  his 
death'*:  3  Kent's  Commentaries,  14th  ed.,  566,  note.     The  re- 
sult of  a  recent  review  of  the  American  cases  is  thus  stated: 
"An  insurable  interest  which  will  take  an  insurance  policy  out 
of  the  class  of  wager  policies  is  such  an  interest  arising  from 
ties  of  blood  or  other  relations  as  will  justify  a  reasonable  ex- 
pectation of  advantage  or  benefit  from  a  continuance  of  the 
life  of  the  assured.     This  rule,  it  would  appear,  does  not  dis- 
pense entirely  with  a  pecuniary  interest,  but  merely  permits 
that  interest  to  consist  of  a  mere  expectation  of  pecuniary  ben- 
efit, as  distinguished  from  the  requirement  of  the  other  rule, 
that  the  interest  must  amount  to  a  claim  recognizable  or  en- 
forceable in  laV:  54  L.  R.  A.  234,  note.     In  short,  "the  es- 
sential thing  is  that  the  policy  shall  be  obtained  in  good  faith 
and  not  for  the  purpose  of  speculating  upon  the  hazards  of  a 
life" :  Connecticut  etc.  Ins.  Co.  v.  Schaefer,  94  IT.  S.  457,  460, 
24  L.  ed.  251;  Kentucky  Ins.  Co.  v.  Hamilton,  63  Fed.  93,  101, 
11  C.  C.  A.  42 ;  Loomis  v.  Eagle  etc.  Ins.  Co.,  6  Gray,  396. 

If,  as  the  plaintiffs  concede,  there  is  no  case  in  point  with 
the  one  at  bar,  the  foregoing  quotations  from  so  many  different 
sources  of  the  highest  authority  leave  no  doubt  as  to  the  gen- 
eral principle  governing  it  In  accordance  with  this  principle, 
it  is  held  that  a  partner  has  an  insurable  interest  in  the  life 
of  his  copartner,  upon  whose  co-operation  he  relies  for  the  suc- 
cess of  the  business :  Connecticut  etc.  Ins.  Co.  y.  Luchs,  108  U. 
S.  498,  2  Sup.  Ct  Eep.  949,  27  L.  ed.  800;  Morrell  y.  Trenton 
etc.  Ins.  Co.,  10  Cush.  282,  57  Am.  Dec.  92;  Valton  y.  Na- 
tional Fund  etc.  Co.,  20  N.  Y.  32;  Powell  y.  Dewey,  123  N. 


Jan.  1903.]    Mechanicks  National  Bank  v.  Comins.        653 

C.  103,  68  Am.  St.  Rep.  818,  31  S/E.  381,  18  Cent.  L.  J.  347. 
So  when  one  furnishes  the  capital  and  outfit  for  a  mining  ex- 
pedition, it  is  held  that  he  has  an  insurable  interest  in  the  life 
of  him  to  whom  he  commits  the  management  and  success  of 
the  enterprise.  It  is  hardly  necessary  to  say  that  the  success 
of  a  corporate  enterprise  may  be  so  interwoven  with  the  per- 
sonality of  its  manager  that  its  stock  is  taken,  and  money  is 
loaned  to  carry  it  on,  as  much  in  reliance  upon  that  personality 
at  upon  the  intrinsic  merit  of  the  enterprise ;  and  no  good  rea- 
son appears  why  a  stockholder  or  creditor,  the  value  of  whose 
investment  may  be  reasonably  said  to  depend  upon  the  life  or 
health  of  the  man  at  the  helm,  should  not  have  an  insurable 
interest  in  his  life,  the  same  as  one  who  invests  money  in  a 
partnership,  relying  upon  the  skill  or  experience  of  his  copart- 
ner, has  an  insurable  inl^rest  in  the  life  of  the  latter,  or  one 
who  equips  a  mining  expedition  has  an  insurable  interest  in  the 
life  of  him  to  whom  its  management  is  committed.  The  cred- 
itor or  stockholder  under  such  circumstances  would  seem  to 
have  that  ''reasonable  expectation  of  pecuniary  benefit  or  profit 
from  the  continuance  of  another's  life,"  *^  which  is  held  suflB- 
cient  to  constitute  an  insurable  interest  In  such  case  ''the 
essential  thing  ....  that  the  policy  should  be  obtained  in 
good  faith  and  not  for  the  purpose  of  speculating  upon  the 
hazards  of  life,"  would  appear  to  be  present.  In  this  view  we 
are  not  prepared  to  say  as  matter  of  law  ( Wainewright  v.  Bland, 
1  Moody  &  R  481 ;  Swick  v.  Home  Ins.  Co.,  2  DilL  160,  Fed. 
Cas.  Xo.  13,692,  2  Ins.  L.  J.  415 ;  Langdon  v.  Union  etc.  Ins. 
Co.,  14  Fed.  272,  274,  275 ;  Steinback  v.  Diepenbrock,  lB8  N. 
Y.  24,  31,  32,  70  Am.  St.  Rep.  424,  52  N.  E.  662,  44  L.  R.  A. 
417)  that  the  plaintiffs,  who  were  furnishing  the  funds  to  carry 
on  the  business  of  the  George  T.  Comins  Company  had  no  in- 
surable interest  in  the  life  of  George  T.  Comins,  the  manager 
and  apparently  the  originating  and  directing  personality  in  tiie 
enterprise. 

2.  But  assuming  that  the  plaintiffs  had  no  such  insurable  in- 
terest in  George  T.  Comins  as  would  entitle  them  to  take  out  a 
policy,  on  his  life,  it  does  not  follow  that  a  policy  previously 
taken  out  by  George  T.  Comins  upon  his  own  life,  with  no  ob- 
jectionable purpose,  but  under  the  full  sanction  of  the  law, 
could  not  afterward  be  assigned  by  him  to  the  plaintiffs,  with 
the  consent  of  the  beneficiary,  for  a  sufficient  consideration  and 
bona  fide  objecii 
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In  Elliot  on  Insurance  (1902),  the  latest  treatise  upon  the 
subject,  the  state  of  the  law  is  thus  declared  (section  62): 
'The  question  whether  a  policy  valid  at  its  inception  may  after- 
ward, before  the  death  of  the  insured,  be  assigned  to  one  who 
has  no  insurable  interest  in  the  life  of  the  insured,  has  been 
much  discussed,  and  the  authorities  are  in  hopeless  conflict" 
'*The  tendency  in  business  life  has  been  to  liberalize  the  rules 
governing  life  insurance  and  thus  to  broaden  its  scope.  It  was 
fotmd  desirable  that  life  insurance  policies  should  pass  freely 
by  transfer  and  assignment;  and  so  long  as  this  was  with  the 
consent  of  the  parties,  it  was  felt  that  the  objections  on  the 
ground  of  public  policy  were  largely  illusory.  Thus  a  more 
liberal  rule  has  been  adopted  in  many  states,  where  it  is  held 
that  a  policy  supported  by  an  interest  in  its  inception  is  a  mere 
chose  in  action,  which  may  be  assigned  "to  a  person  who  has  no 
insurable  interest  in  the  life.  Such  assignment  does  not  create 
a  new  contract,  but  merely  continues  the  old  contract  in  force. 
A  person  may  thus  insure  his  own  life,  and  either  name  or  as- 
sign the  policy  to  whomsoever  he  chooses,  without  reference  to 
the  interest  of  such  beneficiary  in  his  life.  The  rule  that  the 
assignee  of  a  valid  policy  need  not  have  an  insurable  interest  in 
the  life  prevails  in  California,  Colorado,  Georgia,  Illinois,  In- 
diana, Maryland,  Massachusetts,  Mississippi,  New  York,  Ohio, 
Rhode  Island,  Vermont,  Wisconsin,  South  Carolina  and  in  Eng- 
land and  Canada.  The  doctrine  seems  to  be  supported  by  the 
weight  of  authority,  but  it  must  be  noted  that,  under  either 
rule,  the  essential  fact  is  that  the  transaction  must  be  bona  fide, 
and  not  a  mere  *®  cover  for  a  wagering  or  speculative  insur- 
ance, or  a  device  to  evade  the  law.  In  fact,  many  of  the  cases 
which  hold  an  assignment  without  interest  void  will,  upon  close 
examination,  be  found  to  rest  upon  the  fact  that  the  transaction 
in  question  was  merely  colorable,  and  an  attempt  to  obtain  spec- 
ulative insurance":  Elliot  on  Insurance  (1902),  sec.  63. 
"There  seems  to  be  a  clear  distinction  between  cases  in  which 
the  policy  is  procured  by  the  insured  bona  fide  of  his  own  mo- 
tion, and  cases  in  which  it  is  procured  by  another.  It  is  a  very 
different  thing  to  allow  a  man  to  create  voluntarily  an  inter- 
est in  his  termination,  and  to  allow  some  one  else  to  do  it  at 
their  will.  The  true  line  is  in  the  activity  and  responsibility 
of  the  assured,  and  not  the  interest  of  the  person  entitled  to  the 
funds.  It  is  well  established  that  a  man  may  take  out  a  policy 
on  his  own  life,  payable  to  any  person  he  pleases;  and  it  is 
drawing  a  distinction  without  a  difference  to  hold  that  he  cannot 
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take  out  a  policy  and  afterward  transfer  its  benefits*':  May  on 
Insurance,  4th  ed.,  sec.  398A. 

''It  is  one  thing  to  say  that  a  man  may  take  insurance  upon 
the  life  of  another  for  no  purpose  except  as  a  speculation  or 
bet  on  his  chance  of  life  and  may  repeat  the  act  ad  libitum,  and 
quite  another  thing  to  say  that  he  may  purchase  the  policy  as 
a  matter  of  business  after  it  has  once  been  duly  issued  under  the 
sanction  of  the  law,  and  is  therefore  an  existing  chose  in  action 
or  right  of  property,  which  its  owner  may  have  the  best  of  rea- 
sons for  wishing  to  dispose  of.  There  is  in  such  a  purchase, 
in  our  opinion,  no  immorality  and  no  imminent  peril  to  human 
life'':  Clark  v.  Allen,  11  E.  I.  439,  23  Am.  Bep.  496.  *'It  is 
said  that  if  the  payee  of  a  policy  be  allowed  to  assign  it,  a  safe 
and  convenient  method  is  provided  by  which  a  wagering  con- 
tract can  be  safely  made.  The  insured,  instead  of  taking  out 
a  policy  payable  to  a  person  having  no  insurable  interest  in  his 
life,  can  take  it  out  to  himself  and  at  once  assign  it  to  such 
person.  But  such  an  attempt  would  not  prove  successful,  for 
a  policy  issued  and  assigned  under  such  circumstances  would 
be  none  the  less  a  wagering  policy  because  of  the  form  of  it. 
The  intention  of  the  parties  procuring  the  policy  would  deter- 
mine its  character,  which  the  courts  would  unhesitatingly  de- 
clare in  accordance  with  the  facts,  reading  the  policy  and  as- 
signment together,  as  forming  part  of  one  transaction 

The  point  of  actual  separation  between  the  cases  asserting  the 
assignability  and  those  asserting  the  nonassignability  of  poli- 
cies of  insurance,  to  persons  not  interested  in  the  continuance 
of  the  life  of  the  assured,  seems  to  be  that  those  asserting  non- 
assignability proceed  on  the  assumption  that  the  question  is 
one  of  law,  and  that  if  a  policy  is  not  assignable  in  one  case, 
it  cannot  be  in  any  case;  while  in  the  other  line  of  cases  the 
underlying  principle  is  that  all  valid  contracts  are  assignable, 
but  that  contracts  are  not  necessarily  *•  valid  and  free  from 
the  taint  of  gambling  because  upon  their  face  they  appear  to 
be  regularly  and  properly  issued.  In  order  to  ascertain  the 
truth,  all  the  facts  and  circumstances  may  be  proved ;  and  if  it 
then  appears  that  the  parties  intended  by  the  contract  to  enable 
a  third  and  uninterested  party  to  speculate  upon  the  life  of  an- 
other, the  court  will  declare  such  contracts  invalid,  not  because 
of  the  assignment,  but  in  spite  of  it:  'Steinback  v.  Diepenbrock, 
158  N.  Y.  24,  31,  32,  70  Am.  St.  Eep.  424,  52  N.  E.  662,  44 
L.  B.  A.  417;  Swick  v.  Home  Ins.  Co.,  2  Dill.  160,  Fed.  Cas. 
No.  13,692,  2  Ins.  L.  J.  415 ;  Langdon  v.  Union  etc.  Ins.  Co., 
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14  Fed.  272;  Wamewright  v.  Bland,  1  Moody  &  K.  481.  See, 
also,  notes,  57  Am.  Dec.  103,  62  Am.  Eep.  143;  58  Am.  Eep. 
865;  16  Am.  St.  Eep.  906;  17  Am.  Law  Eeg.  86. 

We  think  both  reason  and  authority  sustain  the  conclusion 
that  a  life  policy  of  insurance,  valid  in  its  inception,  may  be 
assigned  to  one  having  no  insurable  interest  in  the  life  insured, 
if  the  assignment  is  bona  fide  and  not  a  device  to  evade  the  law 
against  wager  policies:  Fairchild  v.  AssociatioTi,  51  Vt.  613; 
Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  Am.  Sep.  245  ; 
Clark  V.  Allen,  11  E.  I.  439,  23  Am.  Eep.  496;  Fitzpatrick  v. 
Hartford  etc.  Ins.  Co.,  66  Conn.  116,  132,  133,  7  Am.  St.  Eep. 
288,  13  Atl.  673,  17  Atl.  411;  Steinback  v.  Diepenbrock,  158  X. 
Y.  24,  29,  30,  31,  32,  70  Am.  St  Eep.  424,  52  N.  E.  662,  44 
L.  E.  A.  417;  Eittler  v.  Smith,  70  Md.  261,  265-269,  16  Atl. 
890,  2  L.  E.  A.  844 ;  Crosswell  v.  Connecticut  etc.  Assn.,  51  S. 
C.  103, 105, 109,  28  S.  E.  200;  Bursinger  v.  Bank  of  Watertown, 
67  Wis.  75,  58  Am.  Eep.  848,  30  N.  W.  290.  Authorities  might 
be  multiplied,  but  as  they  are  fully  collected  on  both  sides 
of  the  question  in  the  foregoing  cases  and  notes,  it  would  be 
useless  to  do  so. 

The  defendant  relies  upon  Wamock  v.  Davis,  104  IT.  S.  775, 
26  L.  ed.  924,  and  Lanouette  v.  Laplante,  67  N.  H.  118,  36 
Atl.  981.  Speaking  of  the  former  case,  and  of  the  earlier  case 
of  Cammack  v.  Lewis,  15  Wall.  643,  21  L.  ed.  244,  the  supreme 
court  of  Massachusetts,  in  Mutual  Life  Ins.  Co.  v.  Allen,  138 
Mass.  24,  32,  52  Am.  Eep.  245,  said  they  "were  both  cases  in 
which  the  policies  were  taken  out  by  the  procurement  of  the 
assignees,  in  order  that  they  might  be  assigned  to  them,  under 
such  circumstances  as  that  they  will  be  held  to  be  in  evasion  of 
the  law  prohibiting  gaming  policies.  The  remark  of  Mr. 
Justice  Field  in  the  latter  case,  that  Hhe  assignment  of  a  policy 
to  a  party  not  having  an  insurable  interest  is  as  objectionable 
as  the  taking  out  of  a  policy  in  his  name,'  was  not  neces- 
sary to  the  decision."  The  supreme  court  of  Connecticut  has 
also  said,  referring  to  Wamock  v.  Davis,  104  U.  S.  775,  779,  26 
L.  ed.  924 :  "The  expressions  to  the  effect  that  the  law  permits 
a  transfer  only  to  a  person  who  has  an  insurable  interest  in  the 
life  insured,  were  doubtlessly  occasioned  by  the  belief  that  the 
contract  under  consideration  was  a  wager*':  Fitzpatrick  v. 
Hartford  etc.  Ins.  Co.,  56  Conn.  116,  133,  7  Am.  St.  Eep.  288, 
13  Atl.  673,  17  Atl.  411.  That  they  were  not  intended  to  de- 
clare that  a  policy  valid  in  its  inception  could  not,  under  any 
circumstances,  be  transferred  to  one  having  no  insurable  inter- 
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€8t,  would  *®  eeem  clear  from  the  later  expressionB  of  the  same 
judge  in  New  York  etc.  Ins.  Co.  y.  Armstrong,  117  U.  S.  691, 
597,  6  Snp.  Ct  Eep.  877,  880,  29  L.  ed.  997,  where  he  said: 
**A  policy  of  life  insurance,  witiiout  restrictive  words,  is  assign- 
able by  the  insured  for  a  valuable  consideration  equally  with 
any  other  chose  in  action,  where  the  assignment  is  not  made  to 
cover  a  mere  speculative  risk  and  thus  evade  the  law  against 
wager  policies.'*  The  earlier  decisions  of  the  same  tribunal  are 
as  inconsistent  as  this  later  one  with  the  view  of  Wamock  v. 
Davis,  104  U.  S.  775,  26  L.  ed.  924,  contended  for  by  the  de- 
fendant.  Thus,  in  Connecticut  etc.  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  462,  24  L.  ed.  261,  the  court  said:  'TBut  supposing  a 
fair  and  proper  insurable  interest,  of  whatever  kind,  to  exist 
at  the  time  of  taking  out  the  policy,  and  tbat  it  be  taken  out  in 
good  faith,  the  object  and  purpose  of  the  rule  which  condemns 
wager  policies  is  sufficiently  attained.'*  The  headnote  is:  "Any 
person  has  a  right  to  procure  an  insurance  on  his  own  life,  and 
assign  it  to  another,  provided  it  be  not  done  by  way  of  cover  for  a 
wager  policy.*'  In  Aetna  Life  Ins.  Co.  v.  France,  94  TJ.  S.  561, 
24  L.  ed.  287,  the  court  said:  "As  held  by  us  in  the  case  of 
Connecticut  Mut  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  462, 
24  L.  ed.  251,  ....  any  person  has  a  right  to  procure  an  in- 
surance on  his  own  life  and  assign  it  to  another,  provided  it  be 
not  done  by  way  of  cover  for  a  wager  policy."  Wamock  v. 
Davis  is  reviewed  and  distinguished,  and  the  conclusion  is 
reached  in  the  present  case  ably  sustained,  in  Fitzpatrick  v. 
Hartford  etc.  Ins.  Co.,  56  Conn.  116,  132,  133,  7  Am.  Si  Rep. 
288,  13  Atl.  673,  17  Atl.  411,  Steinback  v.  Diepenbrock,  158 
X.  Y.  24,  31,  32,  70  Am.  St.  Eep.  424,  52  N.  E.  662,  44  L.  R. 
A.  417,  Rittler  v.  Smith,  70  Md.  261,  265,  266,  267,  16  AtL 
890,  2  L.  R.  A.  844 »  and  Croswell  v.  Connecticut  etc.  Assn.,  51 
S.  C.  103,  105-109,  28  S.  E.  200. 

In  Lanouette  v.  Laplante,  67  N.  H.  118,  36  Atl.  981,  the  court 
said:  '^The  transaction  in  a  legal  aspect  does  not  differ  from 
what  it  would  have  been  if  he  [the  beneficiary]  had  himself  pro- 
cured the  insurance  with  Mrs.  Lawrence's  [the  subject  of  in- 
surance] assent."  Thus  the  policy  was  treated  as  a  wager  con- 
tract in  its  inception.  The  case  therefore,  is  no  more  an  author^ 
ity  than  Wamock  v.  Davis,  for  the  proposition  for  which  the 
defendants  contend  here,  but  is  entirely  consistent  with  the 
conclusion  reached  in  the  present  case. 

American  Legion  of  Honor  v.  Sides,  67  N.  H.  595,  39  AtL 
1112,  was  not  a  case  of  assignment.    The  policy  there  in  ques- 
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tion  was  payable  to  the  defendant  when  issued,  and  the  pte- 
miums  were  paid  by  hinu  The  court  evidently  proceeded  upon 
the  idea,  as  in  Lanouette  y.  Leplante,  G7  N".  H.  118,  36  Atl.  981, 
and  Wamock  y.  Davis,  104  U.  S.  776,  26  L.  ed.  924,  that  "the 
transaction  in  a  legal  aspect  did  not  differ  from  what  it  would 
have  been  if  the  defendant  had  himself  procured  the  insurance,** 
and  that  it  was  a  wager  contract  in  its  inception.  The  fact  that 
the  case  was  disposed  of  without  comment,  upon  the  authority  of 
Lanouette  v.  Laplante,  67  N.  H.  118,  36  Atl.  981,  **  confirm! 
this  view.  like  Wamock  y.  Davis,  104  IT.  S.  775,  26  L.  ei 
924,  and  Lanouette  v.  Laplante,  67  N.  H.  118,  36  Atl.  981,  it  is 
distinguishable  from  the  present  case. 

3.  The  provisions  in  the  policy  regarding  assignment,  upon 
which  the  defendant  relies,  were  inserted  for  the  protection  of 
the  company.  The  company  has  waived  them  by  admitting 
liability  and  paying  the  money  into  court.  They  are  not  avail- 
able to  the  defendant:  Knights  of  Honor  v.  Watson,  64  N.  H. 
617,  16  AtL  126;  Brown  y.  Mansur,  64  N.  H.  39,  5  AtL  768. 

4.  But  assuming  the  validity  of  the  assigjiment,  the  defend- 
ant contends  that,  as  it  was  made  as  a  pledge  or  security  for  the 
debt  of  another,  its  legal  relation  was  that  of  a  surety,  and  that 
it  was  discharged  by  certain  transactions  between  the  plainti& 
and  the  principal  debtor  changing  the  terms  of  the  contract,  to 
which  the  policy  was  collateral,  and  the  status  of  security,  to 
which  the  defendant,  in  case  he  paid  the  principal  indebtedness^ 
would  have  been  entitled  to  subrogation. 

Of  the  soundness  of  the  legal  proposition,  that  "when  a  person 
pledges  his  property  as  security  for  the  performance  of  the  con- 
tract of  a  third  party,  the  property  stands  in  the  position  of  a 
surety,  and  any  change  in  the  contract  which  would  have  dis- 
charged a  surety  upon  the  contract  will  discharge  the  property 
pledged  as  security,'*  there  would  seem  to  be  no  doubt:  Brandt 
on  Guaranty  and  Suretyship,  2d  ed.,  sec.  34;  Rowan  v.  Sharp's 
Rifle  Mfg.  Co.,  33  Conn.  1 ;  Price  v.  Dime  Savings  Bank,  124  IlL 
317,  7  Am.  St.  Rep.  367, 15  N.  E.  754.  The  trouble  is  not  with 
the  law  of  the  defendants  position  in  this  respect,  but  with 
the  facts.  As  we  understand  the  finding  of  the  court,  the  de- 
fendant assented  to  the  transaction  of  December  1,  1892,  and 
that  the  policy  should  remain  with  the  plaintiffs  as  security  for 
the  notes  then  substituted.  The  facts  reported  are  quite  suffi- 
cient to  warrant  this  finding.  Having  so  assented,  it  is  hardly 
necessary  to  say  that  the  defendant  is  now  estopped  to  claim 
a  discharge  on  account  of  that  transaction:  Crosby  y.  Wyatt,  10 
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N.  H.  318,  324;  Watriss  v.  Pierce,  32  K  H,  560;  Hutchinson 
V.  Wright,  61  N.  H.  108 ;  Brandt  on  Guaranty  and  Suretyship, 
2d  ed.,  sec.  342.  Furthermore  according  to  the  case  as  amended, 
the  transaction  of  1892  involved  no  extension. 

As  we  understand  the  finding  of  the  court,  the  transaction  of 
November,  1894,  was  neither  a  payment  nor  an  extension  of  the 
principal  indebtedness,  nor  a  change  in  the  status  of  any  security 
held  by  the  plaintiffs  to  which  the  defendant  would  have  been 
entitled  to  be  subrogated  had  he  paid  the  principal  debt,  except 
such  change  as  resulted  from  the  bona  fide  foreclosure  of  the 
plaintiff's  mortgages  and  due  application  of  the  proceeds  in  re- 
duction of  the  primary  obligations.  No  other  interpretation 
would  be  consistent  with  the  decree.  If  we  have  misinterpreted 
the  finding  of  the  court,  and  the  foreclosure  was  in  fact  only  a 
matter  of  form,  ^^  and  the  real  transaction  was  a  transfer  of 
the  property  of  the  Comins  Company  to  the  Beecher's  Falls  Com- 
pany, pursuant  to  a  binding  agreement  between  the  plaintiffs 
and  the  Comins  Company  that  the  plaintiffs  would  thereafter 
look  for  their  pay  to  the  Beecber's  Falls  Company  and  not  to 
the  Comins  Company,  then  there  would  appear  to  have  been 
such  a  modification  of  the  terms  of  the  contract,  for  the  per- 
formance of  which  the  policy  was  pledged,  as  to  effect  a  dis- 
charge of  the  policy  as  security. 

5.  The  mortgage  sale  ''and  the  amount  of  the  proceeds  of  each 
sale  (five  thousand  dollars  and  eighteen  thousand  dollars),  were 
shown  by  the  record,'*  and,  upon  such  showing,  were  found  as 
facts.  The  sale  and  the  proceeds  thereof  already  appearing  as 
'^facts''  from  the  record,  and  the  application  of  the  proceeds  to 
the  mortgage  indebtedness  following  as  matter  of  law,  the  admis- 
sion of  the  indorsement  upon  the  wrapper,  merely  evidencing 
the  same  facts,  was  not  reversible  error,  especially  in  the  ab- 
sence of  anything  in  the  case  showing  or  indicating  a  claim  that 
in  these  respects  the  facts  were  otherwise  than  as  shown  by  the 
record:  Wiggin  v.  Damrell,  4  N.  H.  69;  Foye  v.  Leighton,  24 
N.  H.  29,  37,  38;  Wait  v.  Nashua  etc.  Assn.,  66  N.  H.  681,  49 
Am.  St  Eep.  630,  23  Atl.  77,  14  L.  E.  A.  356. 

Exceptions  overruled. 

Chase  and  Walker,  J  J.,  did  not  sit;  the  others  concurred. 

An  Imwrahle  Interest  in  the  life  of  another  must,  it  is  said,  be  a 
peeuniary  interest:  Pmdential  Ins.  Co.  v.  Hnnn,  21  Ind.  App.  525, 
69  Am.  St.  Bep.  380,  52  N.  E.  772.  Kinship,  however,  is  not  neeee- 
Mry:  Carpenter  ▼.  United  States  etc.  Ins.  Co.,  161  Pa.  St.  9,  41  Am* 
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8t.  Bep.  880,  28  AtL  943,  23  L.  B.  A.  671.  ▲  creditor  has  an  in- 
surable interest  in  the  life  of  his  debtor:  Insurance  Co.  ▼.  Dunscomb, 
108  Tenn.  724,  91  Am.  St.  Bep.  769,  69  S.  W.  ?45,  58  L.  B.  A.  694.  And 
a  partner  may  have  an  insurable  interest  in  the  life  of  his  copart- 
ner: Cheeves  v.  Anders,  87  Tex.  287,  47  Am.  St.  Bep.  107,  28  8.  W. 
274.  Compare  Powell  v.  Dewey,  123  N.  C.  103,  68  Am.  St.  Bep.  818, 
31  S.  E.  381.  But  a  building  association  has  no  insurable  interest 
in  the  life  of  a  member  not  indebted  to  it:  Tate  v.  Commercial  Bldg. 
Assn.,  97  Va.  74,  75  Am.  St.  Bep.  770,  33  S.  E.  382,  45  L.  B.  A.  243. 
A  woman  has  an  insurable  interest  in  the  life  of  a  man  whom  she 
is  under  contract  to  marrj:  Opitz  y.  Karel,  118  Wis.  527,  99  Am.  St. 
Bep.  1004,  95  N.  W.  948. 

A  Life  Insurance  Policy  may  be  Assigned,  according  to  many  authori- 
ties,  to  one  without  any  insurable  interest  in  the  life  of  the  insured. 
Other  authorities  regard  such  assignments  invalid:  See  the  mono- 
graphic note  to  Chamberlain  v.  Butler,  87  Am.  St.  Bep.  506,  508. 


MUEEAY  V.  BOSTON"  AND  MAINE  RAILROAD. 
[72  N.  H.  32,  54  AtL  289.] 

EVIDENCE— Bes  Gestae.— Declarations  or  statements  made  by 
a  person  immediately  after  the  injury  is  inflicted  upon  him,  aa  aa 
intimately  connected  and  natural  result  or  detail  thereof,  in  the  pres- 
ence of  all  the  physical  facts  of  the  accident,  are  admissible  as  part 
of  the  res  gestate.     (p.  664.) 

EVIDENCE--Bes  Gestae. — Declarations  by  an  injured  person 
as  to  the  cause  of  the  accident,  ma^e  immediately  thereafter,  cannot 
be  excluded  as  part  of  the  res  gestate  on  the  ground  that  they  are  in 
the  form  of  a  narrative,  and  made  in  answer  to  a  question,     (p.  666.) 

MASTER  AND  SEBVANT— Assumption  of  Bide.— A  railroad 
employ 6  does  not  assume  the  risk  of  accident  from  proximity  of  a 
JifirS6''~Btand  to  a  switch  when  he  has  no  knowledge  of  it,  and  is  not 
chargeable  with  such  knowledge  in  the  exercise  of  ordinary  care  in 
the  performance  of  his  duties,     (p.  667.) 

NEGUGENOE — Acddent — ^Evidence. — ^The  manner  of  the  oc- 
currence of  an  accident,  as  disclosed  by  the  evidence,  may  warrant 
an  inference  in  favor  of  the  person  injured,  that  he  had  no  knowl- 
edge  of  a  defective  appliance  which  caused  the  accident,     (p.  667.) 

MASTEB  AND  SEBVANT— Assumption  of  Bisk.— Knowledge 
by  a  brakeman  of  a  jigger-atand  in  close  proximity  to  a  switch  is 
not  shown  by  the  fact  that  he  has  been  over  the  railroad  a  nnmber 
of  times  within  a  short  period  before  the  accident,  when  such  stand 
is  not  so  conspicuous  as  to  necessarily  attract  his  notice,  and  men 
who  have  worked  with  him  during  that  time  have  not  noticed  it. 
(pp.  668,  669.) 

MASTEB  AND  SEBVANT— Assumption  of  Bisks.— The  fact 
that  jigger*8tands  are  frequently  placed  along  railroad  tracks  does 
not  charge  a  railroad  employ^  with  notice  that  one  may  be  near  a 
switch,  when  they  usually  lead  into  car  houses  and  are  not  generally 
placed  near  switches,     (p.  ^69.) 
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MASTEB  AND  8EBVANT-~KegIigenoe^-DlxeGt  Evidence  is 
not  necessary  to  show  due  care  on  the  part  of  an  employ^  at  the 
time  of  an  accident  and  injury  to  hinu  The  fact  that  he  ia  in  th« 
exercise  of  due  care  may  be  inferred  from  circonustancesy  if  there 
is  no  evidence  of  hia  negligence,     (p.  669.) 

Doyle  &  Lxicier,  for  the  plaintiff. 

Burns  &  Boms  and  Hamblett  ft  Spring,  for  the  defendants.. 

•*  WALKEE,  J.  It  is  claimed  that  Baker's  statement  made 
directly  after  the  infliction  of  his  injury  was  not  admissible. 
If  the  declaration  was  merely  a  narrative  of  a  past  event,  tlio 
evidence  of  it  would  be  inadmissible,  upon  the  ground  that 
ordinarily  hearsay  evidence  is  not  received  in  proof  of  the  truth 
of  an  assertion.  The  uniform  practice  of  the  courts  in  common- 
law  jurisdictions  has  resulted  in  the  establishment  of  this  prin- 
ciple, as  a  necessary  and  useful  rule  in  the  investigation  of 
questions  of  fact.  But  when  the  declaration  of  one  not  a  sworn 
witness  upon  the  trial  is.  something  more  than  mere  narrative — 
when  its  probative  force  is  derived  in  part,  at  least,  from  sources 
other  than  the  credibility  of  the  declarant— an  **  opportun- 
ity is  afforded  for  the  argument  that  it  does  not  fall  within 
the  strict  rule  against  hearsay  evidence,  or  that  it  constitutes 
an  exception  to  the  rule.  It  is  then  possible  to  say  that  the 
declaration,  while  verbally  a  mere  narrative,  is  something  more, 
and  may  be,  for  that  reason,  of  such  probative  force  as  to  be 
admissible  as  evidence  upon  a  material  issue.  It  may  be  so  con- 
nected with  other  controverted  facts  as  to  be  itself  a  fact  or  cir- 
cumstance naturally  growing  out  of  and  in  some  sense  attested 
by  them.  The  verbal  statement  of  a  person  made  under  some 
circumstances  may  be  a  part  of  the  actual  occurrence,  and  be 
entitled  to  as  much  weight  as  evidence  as  any  other  part  of 
the  transaction.  This  is  the  principle,  it  is  believed,  that  is 
involved  in  the  somewhat  obscure  doctrine  of  res  gestae,  which 
is  often  resorted  to,  apparently,  more  on  account  of  its  con- 
venient indefiniteness  than  for  its  scientific  precision.  But  the 
principle,  whether  expressed  in  an  abbreviated  Latin  phrase 
or  otherwise,  is  an  important  one  in  any  system  of  evidence 
whose  object  is  the  ascertainment  of  facts.  Its  development  has 
been  promoted,  in  modem  times,  by  an  effort  to  afford  the 
triers  of  fact  all  reasonable  means  of  ascertaining  the  truth, 
instead  of  withholding  from  them  all  information  possible  by 
the  rigid  application  of  certain  rules  of  exclusion.    The  ques- 
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tion  is  not  now,  how  little,  but  how  much,  logically  competent 
proof  is  admissible. 

In  cases  of  this  character,  it  is  important  to  ascertain  what, 
if  any,  relevancy  the  declaration  has;  in  other  words,  what  it 
tends  to  prove;  for  unless  its  natural  eflfect  is  to  prove  or  ex- 
plain a  point  in  issue  or  a  controverted  fact,  it  is  not  admis- 
sible. In  this  case  the  burden  was  upon  the  plaintiff  to  estab- 
lish by  a  balance  of  the  probabilities  that  his  intestate  received 
his  injury  in  consequence  of  the  negligence  of  the  defendant. 
This,  in  a  broad  general  sense,  was  the  issue  tried;  but  it  in- 
volved a  material  inquiry  as  to  the  manner  in  which  the  acci- 
dent happened.  If  it  is  assumed  that  suffering  the  planks  to 
be  where  it  is  admitted  they  were  was  a  negligent  act  of  the 
defendant,  it  was  important  for  the  plaintiff  to  show  that  they 
were  the  proximate  or  effective  cause  of  the  accident.  If  in 
the  exercise  of  due  care  the  deceased  would  not  have  received 
the  injury  complained  of  but  for  the  existence  of  the  planks 
at  that  particular  place  and  time,  the  plaintiff  would  have  sus- 
tained the  burden  assumed  by  him.  On  the  other  hand,  if  the 
cause  of  the  accident  was  something  other  than  the  planks,  as 
manifestly  might  have  been  the  case,  his  failure  in  this  respect 
might  have  been  fatal:  Nashua  Iron  etc.  Co.  v.  Worcester  etc. 
R.  R.  Co.,  62  N.  H.  159.  The  controversy  was  whether  the 
planks  caused  the  deceased  to  stxmible  and  fall,  and  thus  to 
suffer  tjie  injury  inflicted  upon  him  by  the  car  wh^el  rimning 
over  his  legs.  The  plaintiff's  evidence  **  was  that  the  deceased 
was  found  almost  immediately  after  the  accident  lying  between 
the  planks,  with  his  legs  practically  severed  from  his  body;  that 
the  fragments  of  his  broken  lantern  were  on  the  ground  near 
him;  and  that  blood  and  bits  of  flesh  were  found  upon  the 
car  wheel  and  near  the  planks.  These  are  all  physical  facts 
which  as  evidence  afford  some  information  as  to  how  the  acci- 
dent happened.  They  are  relevant  details  or  results  of  the 
main  fact.  In  the  strictest  sense,  they  may  not  together  con- 
stitute or  fully  evidence  the  fact  in  controversy;  but  in  law 
they  are  said  to  be  a  part  of  it.  The  admission  of  evidence 
of  this  character  is  placed  upon  the  ground  that  it  discloses  to 
the  jury  the  facts  and  circumstances  which  attended  the  prin- 
cipal fact;  in  a  not  inappropriate  sense,  they  are  a  part  of  the 
res  gestae,  and  exist  as  evidence  of  it:  Willis  v.  Quimby,  31 
K  H.  485;  Tucker  v.  Peaslee,  36  N.  H.  167,  181;  Wyman  v. 
Perkins,  39  N.  H.  218;  Willey  v.  Portsmouth,  64  N.  H.  214, 
219,  9  Atl.  220. 
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When,  instead  of  attendant  physical  facts  and  circumstances, 
the  evidence  consists  of  a  declaration,  made  hy  a  person  at  the 
time  of  the  event  or  transaction  which  is  under  investigation,  its 
admission  depends  upon  a  similar  principle.  If  its  materiality 
or  relevancy  is  conceded,  the  questi9n  whether  it  is  a  part  of 
the  res  gestae  arises;  that  is,  whether  it  occurred  in  such  inti- 
mate connection  with  the  event  in  issue  as  to  constitute  it  in 
a  reasonable  and  proper  sense  a  part  thereof.  If  it  does,  it  is 
in  its  probative  bearing  superior  to  mere  hearsay  remarks^  and 
may  for  that  reason  be  admissible.  'T.ts  connection  with  the 
act  gives  the  declaration  greater  importance  than  what  is  due 
to  the  mere  assertion  of  a  fact  by  a  stranger,  or  a  declaration 
by  the  party  himself  at  another  time.  It  is  part  of  the  transac- 
tion, and  may  be  given  in  evidence  in  the  same  manner  as  any 
ether  facr.-  Hadley  v.  Carter,  8  N.  H.  40,  43.  'T\riiere  evi- 
dence of  an  act  done  by  a  party  is  admissible,  his  declarations^ 
made  at  the  time,  having  a  tendency  to  elucidate  or  give  a 
character  to  the  act,  and  which  may  derive  a  degree  of  credit 
from  tiie  act  itself,  are  also  admissible,  as  a  part  of  the  res  ges- 
tae'': Sessions  v.  Little,  9  N.  H.  271,  276. 

After  approving  the  statement  quoted  above  from  Hadley  v. 
Carter,  8  N.  H.  40,  43,  the  court  in  Wiggin  v.  Plumer,  31  N. 
H.  251,  267,  state  the  principle  as  follows:  "When  a  fact  is 
ofrered  in  evidence,  the  whole  transaction,  if  it  consists  of  many 
particulars,  may  and  ought  to  be  proved.  Every  additional 
circumstance  proved  may  vary  the  eflEect  of  the  evidence,  may 
neutralize  it,  or  give  it  point.  What  is  then  said  by  the  parties, 
and  what  is  said  by  others  to  them,  relative  to  the  subject  of  the 
transaction  is  a  part  of  the  transaction  itself.  It  is  admissible 
on  the  same  principle  that  every  other  part  of  it  is,  that  the 
whole  matter  may  be  seen  by  the  jury.  *•....  Contempo- 
raneous, but  otherwise  unconnected,  conversation  is  rejected,  on 
the  same  ground  as  other  unconnected  facts.  If  the  statement 
offered  in  evidence  does  not  tend  to  elucidate  or  give  character 
to  the  acts  proved,  it  is  to  Le  rejected.  If  it  is  upon  the  same 
subject  and  relative  to  the  act  in  proof,  it  should  be  received" : 
See,  also,  to  the  same  effect,  Mahurin  v.  Bellows,  14  N.  H.  209, 
212;  Tenney  v.  Evans,  14  N.  H.  343,  360,  40  Am.  Dec.  194; 
Morrill  V.  Foster,  32  N.  H.  358. 

But  while  admitting  that  the  foregoing  statements  of  the  law 
are  substantially  correct,  the  defendant  insists  that  a  declara- 
tion of  the  character  received  in  this  case,  in  order  to  be  ad- 
missible, must  have  been  strictly  and  literally  contemporaneous 
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with  the  fact  it  was  intended  to  elucidate  or  explain.  In  other 
worda,  it  ia  in  eflEect  conceded  that  if,  while  the  car  wheels 
were  passing  over  Baker's  legs,  he  had  exclaimed,  ''I  fell  over 
these  old  planks,'^  that  statement  would  have  been  admissible 
as  a  part  of  the  res  gestae;  but  it  is  claimed  that,  although 
made  within  two  minutes  after  the  actual  infliction  of  the  in- 
jury, while  he  was  lying  between  the  planks  groaning  on  ac- 
count of  the  pain,  and  while  no  substantial  change  had  occurred 
in  the  attendant  circumstances,  it  is  not  admisssible,  because 
the  accident  was  then  a  past  event  and  the  statement  a  mere 
narrative.  But  this  technical  refinement  is  not  based  upon  a 
reasonable  view  of  the  principle  involved.  No  satisfactory  rea^ 
son  is  assigned  for  the  distinction  suggested.  If  the  statement 
of  a  party  made  while  a  serious  injury  is  being  inflicted  upon 
him  is  regarded  as  an  evidentiary  fact  throwing  light  upon 
the  manner  of  the  occurrence^  why  does  not  the  same  statement 
made  immediately  after  the  principal  event,  as  an  intimately 
connected  and  natural  result  or  detail  thereof,  in  the  presence 
of  all  the  physical  facts  of  the  accident,  constitute  an  equally 
admissible  part  of  the  proof?  Why  may  it  not  be  as  much  a 
part  of  the  res  gestae  as  the  fact  that  the  declarant  is  found 
at  the  same  time  lying  in  a  place  and  position  indicating  the 
manner  of  the  accident?  His  position  as  well  as  his  declara- 
tion may  be  to  some  extent  subject  to  his  volition.  If  the  very 
short  period  of  two  minutes  after  a  man's  legs  have  been  severed 
from  his  body  in  a  railroad  accident  prevents  his  declaration 
then  made  from  being  deemed  a  part  of  the  transaction,  it  ia 
difficult  to  understand  why  his  position,  which  may  be  as  much 
subject  to  his  intelligent  control  during  that  brief- and  trying 
interval  of  time  as  his  power  of  verbal  conmiunication,  should 
be  regarded  as  a  competent  evidentiary  fact  explaining  the  man- 
ner of  the  accident.  The  fact  is,  that  both  his  declaration  and 
his  position  may  be  under  the  circumstances  credible  and  ad- 
missible evidence,  for  very  similar  reasons ;  and  that  to  exclude 
the  evidence  in  the  one  case,  because  it  may  be  fabricated, 
*''  would  furnish  a  reason  for  its  exclusion  in  the  other.  The 
possibility  of  its  being  unreliable  would  seem  to  relate  to  the 
weight,  rather  than  to  the  admissibility,  of  the  evidence.  Tliat 
the  doctrine  of  exact  coincidence  in  such  cases  is  not  followed 
in  this  state,  is  plainly  indicated  in  Cavemo  v.  Jones,  61  N. 
H.  623,  624,  in  which  it  was  decided  that,  in  trespass  for  as- 
sault and  battery,  threats  to  do  the  plaintiff  bodily  harm,  made 
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by  the  defendant  bo  soon  after  fhe  alleged  assault  as  to  con- 
stitute a  part  of  the  transaction,  are  competent.  Nor  do  any 
of  the  decisions  in  this  jurisdiction  warrant  the  assumption 
that  the  defendant's  theory  has  been  adopted  here.  See  cases 
above  cited. 

Cases  in  other  states  and  in  England,  it  must  be  admitted, 
are  not  in  accord.  Some  adopt  an  unreasonably  strict  construe* 
tion  of  the  rule  (Eegina  v.  Bedingfield,  14  Cox  C.  C.  341; 
State  Y.  Davidson,  30  Vt.  377,  73  Am.  Dec.  312;  Eastman 
V.  Boston  etc  B.  R.  Co.,  165  Mass.  342,  43  N.  E.  115;  Louis- 
ville etc  R  R.  Co.  V.  Pearson,  97  Ala.  211,  215,  12  South. 
176;  Cleveland  etc  R.  R.  Co.  v.  Mara,  26  Ohio  St.  186) ;  others 
admit  statements  only  remotely  connected  with  the  principal 
fact  (Insurance  Co.  v.  Mosly,  8  Wall.  397,  19  L.  ed.  437;  Com- 
monwealth  v.  MTike,  3  Cush.  181,  50  Am.  Dec  727;  Craig 
V.  State,  30  Tex.  App.  619,  18  S.  W.  297) ;  while  others  adopt 
what-eeems  to  be  tl^  more  rational  view,  as  stated  in  Common- 
wealth V.  Hackett,  2  Allen,  136,  140,  tiiat  statements  are  ad- 
missible when  *'it  appears  that  they  were  uttered  after  the  lapse 
of  so  brief  an  interval,  and  in  such  connection  with  the  prin- 
cipal transaction,  as  to  form  a  legitimate  part  of  it^  and  to 
receive  credit  and  support  as  one  of  the  circumstances  which 
accompanied  and  illustrated  the  main  fact** :  Rawson  v.  Haigh, 
2  Bing.  99;  Rouch  v.  Great  Western  R.  Co.,  1  Q.  B.  51;  Regina 
V.  Lunny,  6  Cox  C.  C.  477;  Waldele  v.  New  York  Cent  etc. 
E.  E.  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41;  Martin  v.  New 
York  etc.  R.  R.  Co.,  103  N.  Y.  626,  9  N.  E.  505;  Estell  v. 
Stale,  51  N.  J.  L.  182,  17  AtL  118;  Mayes  v.  State,  64  Miss. 
329,  1  South.  733,  60  Am.  Rep.  58;  Pittsburg  etc  Ry.  Co.  v. 
Wright,  80  Ind.  182;  Wood  v.  State,  92  Ind.  269;  Keyes  v. 
State,  122  Ind.  527,  23  N.  E.  1097;  Chicago  etc.  Ry.  Co.  v. 
Becker,  128  lU.  545,  15  Am.  St.  Rep.  144,  21  N.  E.  624;  Lam- 
bert  V.  People,  29  Mich.  71;  People  v.  Gage,  62  Mich.  271, 
4  Am.  St  Rep.  854,  28  N.  W.  835;  People  v.  O'Brien,  92 
Mich.  17,  52  N.  W.  84 ;  Christiansen  v.  Pioneer  Furniture  Co., 
92  Wis.  649,  66  N.  W.  699 ;  McMurrin  v.  Rigby,  80  Iowa,  322, 
45  N.  W.  877;  Fish  v.  Illinois  Cent  Ry.  Co.,  96  Iowa'  702, 
65  N.  W.  995;  State  v.  Rider,  95  Mo.  474,  8  S.  W.  723;  People 
V.  Vernon,  35  CaL  49,  95  Am.  Dec.  49.  See,  also.  Professor 
Thayer's  article  on  Bedingfield's  Case,  14  Am.  Law.  Rev.  817, 
15  Am.  Law  Rev.   71. 
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The  seriousness  of  the  injury,  tiie  character  of  the  accident, 
and  the  surrounding  physical  circumstances  and  results  of  the 
occurrence,  attending  the  declaration  as  well  as  the  principal 
fact,  are  necessary  matters  for  consideration  in  the  determina- 
tion of  the  question  of  the  admissibility  of  the  declaration. 
When  a  person  receives  a  sudden  injury,  it  is  natural  for  him, 
if  in  the  possession  of  his  faculties,  to  state  at  once  how  it 
happened.  Metaphorically  •*  it  may  be  said,  the  act  speaks 
through  him  and  discloses  its  character.  It  is  as  if  it  were  a 
part  of  the  act  itself.  This  view  of  the  common  experience  of 
mankind  shows  that/  if  the  declaration  has  that  character,  it 
possesses  an  important  element  of  reliability  and  significance 
which  is  foreign  to  narrative  remarks  made  so  long  after  the 
event  as  to  derive  directly  no  probative  force  from  it,  and  that 
it  should  be  admitted  like  any  other  material  fact  or  evidentiary 
detail.  If  this  principle  of  evidence  may  be  difficult  of  appli- 
cation in  practice,  its  soundness  is  not  thereby  weakened.  A 
disciiminating  observance  of  it  will  promote  the  successful  dis- 
covery of  truth,  which,  without  its  aid,  is  often  involved  in 
great  obscurity. 

It  IS  not  contended  that  Baker's  statement  was  not  relevant, 
or  that  it  did  not  tend  to  show  how  the  accident  happened; 
that  is,  the  proximate  cause  of  it  It  was  not  mere  hearsay, 
depending  alone  for  its  truthfulness  upon  the  credibility  of  an 
unsworn  witness.  It  was  directly  connected  in  point  of  time 
with  the  main  fact,  and  was  made  while  Baker  was  in  the 
place  where  the  force  of  the  collision  presumably  threw  him, 
and  in  view  of  all  the  surrounding  physical  facts  connected 
with  his  misfortune.  It  cannot  be  said,  therefore,  as  a  matter 
of  law,  that  his  remark  did  not  derive  credit  from  the  occur- 
rence with  which  it  was  so  intimately  connected,  or  that  it 
was  not  in  a  reasonable  sense  a  part  thereof  and  admissible 
in  evidence.  Although  in  form  it  was  a  narrative,  it  could 
not  be  excluded  for  that  reason  alone,  if  in  other  respects  it 
was  competent.  Nor  does  the  fact  that  it  was  made  in  answer  to 
tlie  witness'  question  deprive  it  of  its  character  as  a  part  of  the 
res  gestae:  Fish  v.  Illinois  Cent.  Ry.  Co.,  96  Iowa,  702,  707,  65 
N.  W.  995 ;  Crookham  v.  State,  5  W.  Va.  610.  To  exclude  it 
^'would  be  practically  to  say  that  no  declaration  or  statement, 
however  near  to  the  principal  fact,  or  however  important  and 
material  as  giving  to  it  color  and  significance,  could  ever  be  ad- 
mitted in  proof" :  Commonwealth  v.  Hackett,  2  Allen,  140.    How 
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far  the  queetion  of  the  admissibility  of  such  testimony  may  be 
determined  by  the  trial  court  as  a  matter  of  discretion,  it  is  un- 
necessary in  this  case  to  decide;  for  the  exception  to  its  admis- 
sion presents  no  error.  In  Commonwealth  v.  MTike,  3  Cush. 
181,  184,  50  Anu  Dec.  727,  it  is  said  that  '^in  the  admission 
of  testimony  of  this  character,  much  must  be  left  to  the  exer- 
cise of  the  sound  discretion  of  the  presiding  justice'';  while 
the  contrary  of  that  proposition  seems  to  be  maintained  in  Lund 
V.  Tyngsborough,  9  Cush.  36,  41. 

The  defendant  insists  that  the  motion  for  a  nonsuit  should 
have  been  granted,  because  Baker  must  be  held  to  have  assumed 
the  risk  in  consequence  of  which  he  was  injured.  This  con- 
tention in  effect  concedes  that  the  defendant  was  negligent  in 
permitting  a  *•  jigger-stand  to  be  where  this  one  was,  and  that 
it  was  an  operating  cause  of  the  accident;  but  it  is  claimed 
the  plaintiff  cannot  recover,  for  the  reason  that  the  danger  in- 
curred was  one  of  the  incidents  of  his  intestate's  employment. 
If  the  latter  .did  not  know  of  the  existence  of  the  jigger-stand 
near  the  switch  which  he  was  about  to  operate,  or  if,  in  the  ex- 
ercise of  ordinary  care  in  the  performance  of  his  duties,  he 
was  not  chargeable  with  such  knowledge,  he  cannot  be  held 
responsible  for  consequenees  resulting  from  his  failure  to  take 
such  precautions  for  his  safety  as  a  knowledge  of  the  danger 
would  have  suggested  to  a  man  of  ordinary  prudence;  other- 
wise he  is  precluded  by  the  doctrine  of  the  assumption  of  risk. 
''The  plaintiff  was  bound  to  prove  that  the  special  danger  caus- 
ing the  injury  was  not  known  to  [Baker],  and  in  the  exercise 
of  ordinary  care  by  him  would  not  have  come  to  his  knowledge" : 
Bumham  v.  Concord  etc.  E.  R.  Co.,  68  N.  H.  567,  44  Atl.  760. 

If  the  fact  that  the  accident  happened  is  not  alone  sufficient 
evidence  of  the  injured  party's  want  of  knowledge  of  the  ex- 
istence of  the  defective  appliance  causing  it,  or  of  his  exercise 
of  due  care  (Huntress  v.  Boston  etc.  R.  R.  Co.,  66  N.  H. 
185,  49  Am.  St  Rep.  600,  34  Atl.  154;  Gahagan  v.  Boston  etc. 
E.  R.  Co.,  70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  426;  Wald- 
ron  y.  Boston  etc.  R.  R.  Co.,  71  N.  H.  362,  52  AtL  443),  the 
manner  of  its  occurrence,  when  that  is  in  part  disclosed  by 
the  evidence,  may  warrant  an  inference  in  his  favor  upon  these 
points.  In  this  case  the  plaintiff's  evidence  (which,  upon  this 
motion,  is  to  be  taken  as  true)  showed  that  it  was  Baker's  duty 
to  set  the  switch  which  was  near  the  jigger-stand.  This  stand 
consisted  of  two  planks,  about  fifteen  feet  long,  placed  at  right 
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angles  with  the  track.    When  nearly  opposite  this  place,  at 
about  2  o^cIock  in  the  mornings  Baker^  who  was  on  a  car,  wen. 
down  over  the  side  of  the  car  to  set  the  switch.     The  night 
was  a  dark  one.    Very  soon  thereafter  he  made  an  outcry,  the 
car  wheels  passed  over  his  legs,  and  he  at  once  said  he  stumbled 
over  the  planks.     His  position  immediately  after  the  accident, 
the  blood  on  the  rail  between  the  planks,  as  one  witness  testi- 
fied, the  pieces  of  his  broken  lantern  near  him,  corroborated  and 
supported  the  statement  that  he  stumbled  over  the  planks.    It 
he  had  known  that  there  was  a  jiggei>stand  at  that  place,  he 
would  have  known  that  some  care  was  necessary  to  avoid  falling 
over  it  in  the  performance  of  his  work.    It  is  hardly  conceiv- 
able that  he  would  have  knowingly  encountered  that  danger— 
that  is,  knowing  the  obstruction  was  directly  in  his  way,  he 
would  have  stumbled  over  it.    The  act  of  stumbling  usually 
implies  the  existence  of  an  object  in  a  traveler's  way  of  whicli 
he  was  at  the  time  unconscious.    It  is  no  answer  to  say  that 
Baker  must  have  known  of  this  obstruction  because  he  had  been 
over  the  road  as  a  brakeman  ten  or  twelve  times  within  t\^o 
months  of  the  accident;  for  it  appeared  that  men  who  worked 
with  him  during  that  time  ^  had  not  noticed  it  before  the 
accident.     It  was  not  so  conspicuous  as  necessarily  to  attract 
the  attention  of  brakemen.     It  is  at  least  apparent  that  fair- 
minded  men  might  reasonably  draw  the  inference  from  the  evi- 
dence (Hardy  v.  Boston  etc.  R.  E.  Co.,  68  N.  H.  523,  536,  41 
Atl.  179;  Whitcher  v.  Boston  etc.  E.  E.  Co.,  70  N.  H.  242, 
245,  46  Atl.  740)  that  Baker  did  not  know  that  his  approach 
to  the"  switch  lay  over  a  jigger-stand. 

But  it  is  urged  that  he  ought  to  have  known  it.  His  ex- 
perience for  many  years  as  a  freight  brakeman  must  have  af- 
forded him  the  information  that  such  stands  are  of  frequent 
occurrence  on  the  line  of  a  railroad,  and  that  they  are  neces- 
sery  appliances  at  certain  pionts  for  the  use  of  the  sectioninen. 
But  while  it  appeared  from  the  cross-examination  of  the  plain- 
tiff^s  witnesses  that  these  appliances  are  numerous  on  lines  of 
road  on  which  Baker  had  worked,  it  also  appeared  that  they 
are  seldom  placed  near  a  switch  and  usually  lead  into  carhouses, 
which  would  afford  some  notice  of  their  existence.  Upon  the 
evidence,  it  might  be  found  that  a  brakeman  ought  to  know 
that  in  the  vicinity  of  a  carhouse  there  would  in  all  probabil- 
ity be  a  jigger-stand;  and  that  its  existence  near  a  switch  snd 
away  from  a  carhouse  was  so  unusual  as  to  make  it  unieason- 
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able  to  say  that  a  brakeman  ought  to  anticipate  fiucb  am  arrange- 
ment at  every  switching  point  It  was  not  unreasonable  for  the 
jury  to  infer  from  the  evidence  that  men  of  ordinary  prudence 
in  Baker's  position,  and  possessing  his  knowledge  of  the  means 
employed  in  the  business  of  railroading,  would  not  anticipate 
the  existence  of  a  jigger-stand  at  this  particular  point  If  upon 
this  subject  fair-minded  men  might  differ,  the  question  should 
be  submitted  to  the  jury.  It  does  not  appear  that  Baker  ought 
to  have  anticipated  the  peculiar  obstruction  which  caused  him 
to  stumble. 

The  further  contention  is  made  that  there  is  no  evidence  that 
Baker  exercised  reasonable  care  in  the  performance  of  his  work 
at  the  time  of  the  accident — a  fact  the  plaintiff  was  bound  to 
prove  by  competent  evidence.  But  it  is  not  necessary  that  the 
evidence  should  be  direct;  the  fact  may  be  inferred  from  circum- 
stances; and,  in  the  absence  of  direct  proof,  the  question  is 
whether  the  circumstances  legitimately  warrant  an  inference  of 
the  fact:  Hutchins  ▼.  Macomber,  68  N.  H.  473,  44  AtL  602; 
Bumham  v.  Concord  E.  E.  Co.,  69  N.  H.  280,  282,  283,  46 
Atl.  563.  When  Baker  was  last  seen  before  the  accident,  he 
was  getting  down  over  the  side  of  the  car  nearly  opposite  the 
switch,  for  the  purpose,  evidently,  of  setting  the  switch;  he 
was  attending  to  his  duty.  He  had  had  extensive  experience 
as  a  brakeman,  and  understood  perfectly  how  to  perform  his 
work  with  reasonable  safety  imder  ordinary  circumstances.  The 
time  that  elapsed  after  his  lantern  disappeared  over  the  side 
of  the  car  until  he  cried  out  was  very  brief.  What  he  was  doing 
*^  during  that  short  space  of  time  is  not  a  mere  matter  of  con- 
jecture. It  was  competent  for  the  jury  to  infer  that  he  was 
proceeding  to  reach  the  switch  in  the  way  an  experienced  brake- 
man  would  adopt  under  the  circumstances,  and  that  such  a  way 
would  be  a  reasonably  prudent  one — ^not  the  opposite.  The 
evidence  was  sufiBcient  to  warrant  that  finding,  in  the  absence 
of  any  evidence  tending  to  show  that  he  was  negligent :  Hutchins 
V.  Macomber,  68  N.  H.  473,  44  AtL  602. 

As  there  is  no  contention  that  the  evidence  did  not  warrant 
a  finding  of  the  defendant's  negligence  in  permitting  the  jigger- 
stand  to  be  near  the  switch  in  question,  no  error  is  apparent  in 
the  trial,  and  the  verdict  must  stand. 

Exception  overruled. 

Chase,  J.,  was  absent;  the  others  concurred. 
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Declarationa  by  One  Injured  in  an  aeeident,  as  to  its  eanse,  made 
at  the  place  and  within  a  few  minutes  after  it  occurred,  are  admis- 
sible as  part  of  the  res  gestae:  International  etc.  By.  Co.  ▼.  Ander- 
son, 82  Tex.  516,  27  Am.  St.  Bep.  902,  17  8.  W.  1039;  Texas  etc.  R.'. 
Co.  V.  Bobertson,  82  Tex.  657,  27  Am.  St.  Bep.  929,  17  S.  W.  1041; 
Savannah  etc.  By.  Co.  v.  Holland,  82  Ga.  257,  14  Am.  St.  Bep.  158, 
10  S.  E.  200;  Pennsylvania  B.  B.  Co,  v.  Lyons,  129  Pa.  St.  113,  15 
Am.  St.  Bep.  701,  18  Atl.  759;  Louisville  etc.  By.  Co.  v.  Buck,  116 
Ind.  566,  9  Am.  St.  Bep.  883,  19  N.  E.  453,  2  L.  B.  A.  520;  Little 
Bock  etc.  By.  Co.  v.  Leverett,  48  Ark.  333,  3  Am.  St.  Bep.  230,  3 
8.  W.  50.  But  see  Chicago  etc.  By.  Co.  v.  Becker,  128  111.  545,  15 
Am.  St.  Bep.  144,  21  N.  E.  524;  and  consult  the  monographic  note 
to  People  V.  Vernon,  95  Am.  I>ec.  51-76;  Keefer  v.  Pacific  Mut.  Life 
Ins.  Co.,  201  Pa.  St.  448,  88  Am.  St.  Bep.  822,  51  Atl.  366;  Honey- 
cutt  v.  State,  42  Tex.  Cr.  Bep.  129,  96  Am.  St.  Bep.  797,  57  a  W. 
806;  Chapman  v.  State,  43  Tex.  Cr.  Bep.  S2S,  96  Am.  St.  Bep.  874, 
65  8.  W.  1098. 

The. Doctrine  of  Assumption  of  Risks  will  be  found  discussed  in  tbe 
monographic  notes  to  Houston  etc.  By.  Co.  v.  De  Walt,  97  Am.  St. 
Bep.  886-896;  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Bep.  314- 
322. 


HORAN  V.  BYRNES. 

[72  N.  H.  93,  54  AtL  945.] 

CONSTITUTIONAL  IiAW— Si»ltd  FeneeB.— A  statnte  dec]a^ 
ing  that  any  structure  in  the  nature  of  a  fence  unnecessarily  ex- 
ceeding five  feet  in  height  and  erected  for  the  purpose  of  annoying 
the  owner  or  occupant  of  adjoining  premises  shall  be  deemed  a 
private  nuisance,  and  providing  that  an  owner  or  occupant  thereby 
injured  in  the  comfort  or  enjoyment  of  his  estate  may  maintain  an 
action  for  the  damages  sustained,  and  designed  to  prohibit  an  un- 
necessary and  unreasonable  use  of  land  by  the  owner  thereof,  is 
valid,  and  not  an  unconstitutional  interference  with  the  rights  of 
private  property,     (pp.  678,  679.) 

EVIDENCE— Witnesses^Failnre  to  I>ai7  Statement.— Tbe 
fact  that  a  witness  did  not  deny  a  statement  made  in  her  presence 
at  a  former  trial  and  attributed  to  her  is  incompetent  ae  tending  to 
establish  the  falsity  of  her  testimony  in  denying  such  statement 
given  at  a  subsequent  triaL     (p.  680.) 

P.  H.  Sullivan,  for  the  plaintiff. 

Brown,  Jones  &  Warren,  for  the  defendant. 

^  PARSONS,  C.  J.  ''Any  fence  or  other  Btnicture  in  the 
nature  of  a  fence,  unnecessarily  exceeding  five  feet  in  height, 
erected  or  maintained  for  the  purpose  of  annoying  the  owners 
or  occupants  of  adjoining  property,  shall  he  deemed  a  private 

nuisance. 
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•'Any  owner  or  occupant,  injured  either  in  his  comfort  or  the 
enjoyment  of  his  estate  by  such  nuisance,  may  have  an  action  of 
tort  for  the  damage  sustained  thereby. 

''If  the  plaintiff  recovers  judgment  in  the  action,  the  defend- 
ant shall  cause  the  removal  of  the  nuisance  within  thirty  days 
from  the  date  of  the  Judgment,  and  for  each  day  he  shall  permit 
the  nuisance  to  remain  after  the  expiration  of  said  thirty  days 
he  shall  incur  a  penalty  of  ten  dollars  for  the  use  of  the  party 
injured":  Pub.  Stats.,  c.  143,  sees.  28-30. 

The  act  forbids  the  use  by  one  land  owner  of  his  land  for  the 
unnecessary  erection  of  a  fence  exceeding  five  feet  in  height, 
when  the  purpose  of  such  unnecessary  height  is  the  annoyance 
of  the  adjoining  owner  or  occupant,  if  such  unnecessary  height 
injures  the  adjoining  owner  in  his  comfort  or  the  enjoyment  of 
his  estate.  The  claim  of  the  defendant  in  support  of  his  motion 
for  a  nonsuit,  that  the  statute  is  unconstitutional,  raises  the 
question  whether  ^^  the  statutory  prohibition  is  an  interfer- 
ence with  the  defendant's  "natural,  essential,  and  inherent*' 
right  of  "acquiring,  possessing,  and  protecting  property,"  or 
deprives  him  of  that  protection  in  its  enjoyment,  which  is  the 
right  of  "every  member  of  the  community":  Bill  of  Eights, 
arts.  2,  12. 

"The  structure  here  referred  to  is  one  designed  to  take  the 
place  of  a  fence  in  the  ordinary  mcanmg  of  the  term — a  struc- 
ture erected  upon  or  near  the  dividing  line  between  adjoining 
owners  for  the  purpose  of  separating  the  occupancy  of  their 
lands" :  Lovell  v.  Noyes,  69  N.  H.  2G3,  46  Atl.  26 ;  Spaulding 
V.  Smith,  162  Mass.  543,  39  N.  E.  189.  The  correlative  right 
and  duty  of  adjoining  owners  and  occupants  of  lands  at  the 
common  boundary  between  them  is  matter  of  general  and  public 
concern.  The  existence  or  not  of  an  obligation  to  fence,  what 
should  constitute  performance,  and  what  liabilities  should  follow 
from  nonperformance,  are  matters  as  to  which  the  establishment 
of  a  definite  rule  plainly  promotes  the  public  peace  and  comfort 
and  the  security  of  property  rights  in  real  estate.  All  these 
questions  were  early  settled  by  the  legislature.  It  prescribed 
tiie  obligation  to  f^ice  as  between  adjoining  ownersi,  provided 
a  method  for  the  enforcement  of  the  duty,  declared  tiie  legal 
liability  for  failure  to  fence,  and  defined  a  sufficient  fence. 
There  was  legislation  upon  the  subject  in  1687,  1692,  1743, 
and  1792  (1  N.  H.  Prov.  Laws,  Batch,  ed.,  200;  3  Prov.  Papers, 
176;  Laws  1696-1725,  p.  117;  Laws,  ed.  1761,  p.  225;  Act  Feb. 
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8,  1791,  LawB,  ed.  1797,  p.  331) ;  while  in  1842  (Rev.  State., 
c.  136,  sec.  4)  the  requirements  of  a  sufficient  fence  were  pre- 
scribed. Such  a  fence  need  not  be  more  than  four  feet  high: 
Pub.  Stats.,  c.  143,  sec.  5.  Although  these  provisions  in  one 
sense  imposed  a  burden  upon  real  estate  ownership,  the  pur- 
pose of  the  legislature,  as  shown  by  the  titles  of  the  earlier  acts 
"for  the  regulation  of  cattle,  cornfields,  and  fences,"  was  ta 
make  provision  in  reference  to  the  control  of  domestic  animak— 
to  regulate  the  use  and  keeping  of  such  property**:  Morey  v. 
Brown,  42  N.  H.  373,  376.  No  one  has  ever  been  required  to 
fence  his  land  who  does  not  improve  it,  or  who  "lays  it  in 
common*' :  Pub.  Stats.,  c.  143,  sec.  14.  The  theory  of  these  stat- 
utes is  simply  that  where  adjoining  owners  each  desire  the 
exclusive  use  of  their  land,  the  expense  of  effecting  the  mutual 
purpose  should  be  equally  divided  between  them:  Pnb.  Stats., 
c.  143,  sec.  1. 

The  constitutional  objection  made  tt>  the  present  statute  raises 
the  question,  if  it  appears  that  the  statute  is  an  interferenoe 
with  the  defendant's  property  right,  whether  the  interference 
is  or  not  one  which  the  legislature  might  properly  make  as  a 
regulation  of  the  use  of  property.  The  constitutionality  of 
similar  statutes  has  been  upheld  upon  the  latter  ground,  as 
being  merely  a  small  limitation  ®*  of  existing  rights  incident 
to  property,  which  under  the  police  power  may  be  imposed  for 
the  sake  of  preventing  a  manifest  evil.  *T[t  is  hard,"  it  has 
been  said,  "to  imagine  a  more  insignificant  curtailment  of  the 
rights  of  property" :  Rideout  v.  Knox,  148  Mass.  368,  372,  373, 
12  Am.  St.  Eep.  560,  19  N.  E.  390,  2  L.  R.  A.  81;  Karasek  v. 
Peier,  22  Wash.  419,  61  Pac.  33,  60  L.  R.  A.  345;  Western 
etc.  Co.  V.  Knickerbocker,  103  Cal.  Ill,  37  Pac.  192.  Similar 
statutes  in  Maine,  Vermont  and  Connecticut  have  been  before 
the  courts,  but  it  has  not  been  suggested  that  the  power  of 
the  legislature  to  adopt  them  has  been  attacked  in  those  states: 
Lord  V.  Langdon,  91  Me.  221,  39  Ail.  552 ;  Harbison  ▼.  Whiter 
46  Conn.  106;  Gallagher  v.  Dodge,  48  Conn.  387,  40  Am.  Rep. 
181-183,  note. 

The  present  statute  was  passed  in  1887:  Laws  1887,  c.  91. 
In  Hunt  V.  Coggin,  66  N.  H.  140,  20  Atl.  250,  the  verdict 
was  for  the  defendant;  and  in  Horan  v.  Byrnes,  70  N.  H.  631,  49 
Atl.  569,  the  defendant  waived  any  objeotion  to  the  statute 
upon  this  ground.  In  Lovell  v.  Noyes.  69  X.  H.  263,  46  Atl. 
25,   the   question   was    whether   abuilding    was   within    the 
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termB  of  the  statute.    The  conBtitulional  queetion  is  now  pre* 
sented  for  the  first  time. 

It  is  objected  in  answer  to  the  argttment  that  statutes  like  the 
present  are  within  the  constitutional  exercise  of  the  police  power, 
involving  for  the  general  good  some  slight  limitation  of  exist- 
ing property  rights,  that  if  one  incident  of  the  property  right 
in  real  estate  is  the  right  to  use  it  maliciously  for  llie  sole 
purpose  of  injuring  another,  it  is  as  much  an  invasion  of  the 
right  to  take  it  from  a  small  portion  as  from  tiie  whole  of 
one's  property ;  and  that  the  matter  in  question  concerns  private 
individuals  and  not  the  public  in  general,  and  hence  does  not 
come  within  the  police  power:  State  v.  White,  64  N.  H.  48, 
50,  5  Atl.  828.  It  may  be  thought  these  objections  are  success- 
fully answered  in  the  cases  cited,  or  that,  if  not  there  answered, 
a  satisfactory  answer  can  be  found.  But  a  discussion  of  these 
objections  does  not  reach  the  fundamental  question  in  the  case. 

"The  statute  was  designed  to  prevent  an  act  the  sole  effect  of 
which  would  be  to  annoy  or  injure  another**:  Lovell  v.  Noyes, 
69  N.  H.  263,  46  Atl.  25.  The  primary  question,  therefore, 
is  whether  one's  right  to  use  property  solely  to  injure  another 
is  a  part  of  his  property  right  in  real  estate,  whidx  is  so  pro- 
tected by  the  constitution  that  the  prohibition  of  such  use  is 
not  within  the  general  power  of  legislation  "for  the  benefit  and 
welfare  of  this  state  and  for  the  governing  and  ordering 
thereof:  Const.,  art.  5.  Upon  the  question  whether  a  fence 
on  or  near  the  division  line  between  adjoining  land  owners, 
maliciously  built  to  an  unreasonable  height  for  the  sole  pur- 
pose of  annoying  and  injuring  the  adjoining  owner  or  occupant, 
is  a  nuisance  which  can  in  the  absence  of  statutory  authority 
be  abated  by  an  injunction,  the  courts  are  in  conflict:  Letts  v. 
^  ▼.  Kessler,  54  Ohio  St  73,  42  N.  E.  766,  40  L.  E.  A.  177, 
answers  the  question  in  the  negative,  while  an  opposite  con- 
clusion is  reached  in  Michigan :  Burke  v.  Smith,  69  Mich.  880, 
37  N.  W.  838;  Flaherty  v.  Moran,  81  Mich.  62,  21  Am.  St 
Sep.  610,  45  N.  W.  381,  8  L.  E.  A.  183;  Kirkwood  v.  Finegan, 
95  Mich.  543,  55  N.  W.  467.  In  Rideout  v.  Knox,  148  Mass. 
368,  12  Am.  St  Bep.  660,  19  N.  E.  390,  2  L.  B.  A.  81,  and 
Karasek  v.  Peier,  22  Wash.  419,  61  Pac.  33,  60  L.  E.  A.  345, 
cases  in  which  the  power  of  the  legislature  to  enact  a  statute 
similar  to  thai  under  consideration  is  attacked  and  upheld,  it 
is  conceded  '^at  to  a  large  extent  the  power  to  use  one^s  prop- 
erty malevolently,  in  any  way  which  would  be  lawful  for  other 
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ends,  IS  an  incident  of  property  which  cannot  be  taken  awaj 
even  by  legislation**:  Eideout  y.  Knox,  148  Mass.  372,  12  Am. 

St.  Rep.  560,  19  N.  B.  392,  2  L.  B.  A.  81. 

The  conclusion  that  a  land  owner's  property  right  in  real 
estate  includes  the  right  to  use  it  solely  for  the  injury  and 
annoyance  of  his  neighbor,  without  intending  to  subserve  any 
useful  purpose  of  his  own,  is  *T)ased  upon  a  narrow  view  of 
the  effect  of  the  land  titles/*  and  is  reached  'T)y  the  strict  en- 
forcement of  a  technical  rule  of  ownership  briefly  expressed  in 
an  ancient  maxim,**  Cujus  est  solum,  ejus  est  usque  ad  coelum. 
The  courts  of  this  state  have  had  in  some  respects,  at  least,  a 
different  imderstanding  of  the  elements  of  land  ownership.     Am 
to  the  use  of  land  in  the  control  of  surface  water,  the  enjoy- 
ment of  water  percolating  beneath  the  surface,  and  the  use 
generally  that  may  be  rightfully  made  of  real  estate  by  the 
owner  or  occupant,  the  test  has  been  considered  to  be  not  merely 
whether  the  act  was  an  exercise  of  dominion  on  the  land  re- 
gardless of  the  injury  to  other  land,  but  the  reasonableness  of 
the  use  under  all  the  circumstances,  including  the  necessity  and 
advantage  to  one  and  the  unavoidable  injury  to  the  other: 
Franklin  v.  Durgee,  71  N.  H.  186,  61  Ati.  911,  68  L.  E.  A. 
112;  Ladd  v.  Brick  Co.,  68  N.  H.  186,  37  Atl.  1041;  Swett 
V.  Cutts,  60  N.  H.  439,  9  Am.  Bep.  276;  Bassett  v.  Salisbury 
Mfg.  Co.,  43  N.  H.  569,  677,  82  Am.  Dec.  179.     It  has  been 
said  that  the  rule  of  absolute  dominion  is  easier  of  applica- 
tion: Chase  v.  Silverstone,  62  Me.  176,  183,  16  Am.  Rep.  419. 
This  view,  however,  does  not  seem  to  be  upheld  by  the  diflS- 
culties  met  in  its  application  in  reference  to  surface  waters: 
See  Franklin  v.  Durgee,  71  K  H.  186,  189,  61  Atl.  911,  58 
L.  R.  A.   112.     But  however  that  may  be,  diflBculty  in  ad- 
ministration is  not  a  sufficient  reason  for  the  denial  of  justice. 
Cases  like  Chatfield  v.  WiJson,  28  Vt.  49,  and  Phelps  v.  Nowlcn, 
72  N.  Y.  39,  28  Aql  Rep.  93,  in  which  the  principle  of  the 
maxim  relied  upon  is  applied  to  waters  in  the  soil,  are  not  au- 
thority here,  where  a  contrary  view  is  entertained:  Franklin  r. 
Durgee,  71  N.  H.  186,  189,  61  Atl.  911,  68  L.  R  A.  112; 
Bassett  v.  Salisbury  Mfg.  Co.,  43  N.  H.  669,  677,  82  Am.  Dec 
179. 

Aside  from  the  authorities  in  cases  in  which  the  control  of 
waters  was  in  question,  the  leading  case  appears  te  be  Mahan  v. 
Brown,  13  Wend.  261,  28  Am.  Dec.  461.  Here,  although  th« 
plaintiff  alleged  that  the  fence  complained  of  was  erected  solelv 
to  injure  her,  the  decision  is  upon  the  ground  that  by  the  ereo- 
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Hon  of  the  fence  the  plaintiff  ®®  is  deprived  of  no  right,  but 
is  merely  prevented  from  acquiring  a  right  If  by  enjoyment 
of  light  and  air  across  his  neighbor's  land  for  the  prescriptive 
period  a  land  owner  could  acquire  a  right  to  such  enjoyment, 
the  building  of  a  fence  as  an  assertion  of  a  contrary  right  and 
to  prevent  the  acquiring  of  such  easement  would  be  a  building 
for  a  necessary  and  useful  purpose,  and  not  for  the  sole  pur- 
pose of  annoying  another.  The  case  standing  upon  a  view  of 
the  effect  of  nonuser  of  a  right  to  build,  now  generally  aban- 
doned in  this  coimtry  (Washburn  on  Basements,  490,  497,  498), 
is  njot  of  value  in  the  present  discussion.  The  argument  gener- 
ally is,  that  the  motive  with  which  one  does  an  act  otherwise 
lawful  is  immaterial;  and  hence,  as  it  must  be  conceded  that 
a  land  owner  has  the  right  to  build  on  his  land  as  he  conceives 
may  best  subserve  his  interests,  the  act  lawful  for  a  useful  pur- 
pose is  not  made  unlawful  and  a  nuisance  merely  by  the  intent 
accompanying  it 

Whether  the  first  proposition  is  entirely  true  may  perhaps  be 
doubted.  Cases  cited  to  support  the  proposition  (Walker  v. 
Cronin,  107  Mass.  666;  Phelps  v.  Nowlen,  72  N.  Y.  39,  28  Am. 
Rep.  93)  do  not  support  it  in  its  entirety:  See  Chesley  v.  King, 
74  Me^  164,  43  Am.  Eep.  669.  In  Houston  v.  Laffee,  46  N.  H. 
505,  which  was  trespass  for  cutting  an  aqueduct  pipe  main- 
tained by  the  plaintiff  upon  the  defendant's  land  by  a  parol 
license,  it  was  held  that  if  the  cutting  of  the  pipe  was  done 
simply  for  the  purpose  of  putting  an  end  to  the  license,  and 
without  any  malice  or  intentional  wrong,  the  defendant  would 
not  be  liable;  but  if  the  pipe  was  cut  **wantonly,  unnecessarily, 
maliciously,  and  with  a  view  .  .  •  .  to  injure  the  plaintiff,^^  the 
defendant  would  be  liable.  It  is  true  that  an  act  which  one  has 
the  right  to  do  under  all  circumstances,  like  the  bringing  of  a 
suit  upon  a  valid  claim  (Priel  v.  Plumer,  69  N.  H.  498,  76  Am. 
St  Sep.  190,  43  Atl.  618),  cannot  be  made  actionable  by  the 
motive  which  accompanies  it.  Buc  as  applied  to  the  use  of  real 
estate  the  argument  begs  the  question,  which  is  whether  the 
enjoyment  of  real  estate  includes  the  right  to  use  it  solely  to 
injure  another.  Because  when  employed  for  a  useful  purpose 
such  use  may  rightfully  injure  another,  it  does  not  follow  that 
the  same  use  for  a  wrongful  purpose  may  also  rightfully  injure 
another,  except  upon  the  theory  of  absolute  dominion,  for  the 
character  of  the  use  is  an  element  of  the  right. 

*'As  a  general  proposition,  it  is  safe  to  say  that  the  owner  of 
land  has  a  right  to  make  a  reasonable  use  of  his  property;  and 
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that  right  extends  as  well  to  an  imlimited  distance  abore  the 
earth^s  surface  as  to  an  unlimited  distance  below.  He  may  not 
only  dig  for  a  foundation  and  a  cellar  as  deep  as  he  pleases^  but 
he  may  erect  his  building  as  high  as  he  pleases  into  the  air, 
subject  all  the  time,  of  course,  to  a  proper  application  of  the 
doctrine  contained  in  the  maxim,  'Sic  utere  tuo  ut  alienum  non 
IsBdas/  The  erection  ^  and  maintenance  of  buildings  for 
habitation  or  business  is  a  customary  and  reasonable  use  of  land. 
Of  course,  the  land  owner,  in  making  such  sections,  must  be 
held  to  the  exercise  of  aU  due  caie  against. infringing  the  legal 
rights  of  others,  to  be  determined  by  the  nature  of  the  rights 
and  interests  to  be  affected,  and  all  the  circumstances  of  each 
particular  case'' :  Ladd,  J.,  in  Garland  ▼•  Towne,  55  N.  H.  55, 
58,  20  Am.  Eep.  164. 

'Troperty  in  land  must  be  considered,  for  many  purposes,  not 
as  an  absolute,  unrestricted  dominion,  but  as  an  aggregation  of 
qualified  privileges,  the  limits  of  which  are  prescribed  by  the 
equality  of  rights  and  the  correlation  of  rights  and  obligations 
necessary  for  the  highest  enjoyment  of  land  by  the  entire  com- 

muniiy  of  proprietors The  soil  is  often  called  property, 

and  this  use  of  language  is  sufiBciently  accurate  for  some  pur- 
poses. But  the  proposition  that  the  soil  is  property  conveys  a 
very  imperfect  idea  of  the  numerous  and  variously  limited  rights 
comprised  in  landed  estate;  and  it  is  sometimes  necessary  to 
remember  that  the  name  of  property  belongs  to  some  of  the 
essential  proprietary  rights  vested  in  the  person  called  the  owner 

of  the  soil So  these  proprietary  rights,  which  are  the 

only  valuable  ingredients  of  a  land  owner^s  property,  may  be 
taken  from  him,  without  an  asportation  or  adverse  personal  oc- 
cupation of  that  portion  of  the  earth  which  is  his  in  the  limited 
sense  of  being  the  subject  of  certain  legally  recognized  propri- 
etary rights  which  he  may  exercise  for  a  short  time.  •  .  .  .  One 
of  Eaton^s  proprietary  rights  was  the  correlative  of  R.'s  duty 
of  abstaining  from  such  a  use  of  air  and  water,  and  from  such 
an  interference  with  their  quality  and  circulation,  as  would  be 
unreasonable  and  injurious  to  the  enjoyment  of  Eaton's  farm": 
Thompson  v.  Androscoggin  Co.,  64  N.  H.  645,  561,  562,  654. 
"Excavations  maliciously  made  in  one's  own  land,  with  a  view 
to  destroy  a  spring  or  well  in  his  neighbor's  land,  could  not  be 
r^aided  as  reaeonable":  Swett  v.  Cutts,  60  N.  H.  439,  447,  9 
Am.  Eep.  276. 

'^f  a  man  has  no  right  to  dig  a  hole  upon  his  premises,  not 
icr  any  benefit  to  himself  or  his  premises,  but  for  the  ezprew 
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pmpoae  of  destroying  his  neighbor's  spring,  why  can  he  be  per- 
mitted to  shut  out  light  and  air  from  his  neighbor's  windows 
maliciously  and  without  profit  or  benefit  to  himself?  By  anal- 
ogy, it  seems  to  me  that  the  same  principle  applies  in  both 
cases,  and  that  the  law  will  interpose  and  prevent  the  wanton 

injury  in  both  cases It  must  be  remembered  that  no 

man  has  a  legal  right  to  make  a  malicious  use  of  his  property 
....  for  the  avowed  purpose  of  damaging  his  neighbor.  To 
hold  otherwise  would  make  the  law  a  convenient  engine  in  cases 
like  ihe  present  to  injure  and  destroy  the  peace  and  comfort, 
and  to  diunage  the  property,  of  one^s  neighbor,  *^  for  no  other 
than  a  wicked  purpose,  which  in  itself  is  or  ought  to  be  un- 
lawful. The  right  to  do  this  cannot,  in  an  enlightened  coun- 
try exist  either  in  the  use  of  property  or  in  any  way  or  manner. 
....  The  right  to  breathe  the  air,  and  to  enjoy  the  sunshine, 
is  a  natural  one;  and  no  man  can  pollute  the  atmoaphere,  or 
shut  out  the  light  of  heaven,  foe  no  better  reason  than  that  the 
situation  of  his  property  is  such  that  he  is  given  the  opportunity 
of  so  doing,  and  wishes  to  gratify  his  spite  and  malice  toward  his 
neighbor^':  Morse,  J.,  in  Burke  y.  Smith,  69  Mich.  380,  37  N. 
W.  838,  approved  and  unanimously  adopted  in  Flaherty  v. 
Moran,  81  Mich.  62,  21  Am.  St  Eep.  610,  45  N.  W.  881,  3 
L.  B.  A.  183,  above  cited. 

''While  one  ^  may  in  general  put  his  property  to  any  use  he 
pleases  not  in  itself  unlawful,  his  neighbor  has  the  same  right 

to  the  undisturbed  enjoyment  of  his  adjoining  property 

What  standard  does  the  law  provide?  ....  Whatever  may  be 
the  law  in  other  jurisdictions,  it  must  be  regarded  as  settled  in 
this  state  that  the  test  is  the  reasonableness  or  unreasonableness 
of  the  business  in  question  under  all  the  circumstances'' :  Ladd 
T.  Granite  State  Brick  Co.,  68  N.  H.  186,  186,  37  AtL  1041 . 
'The  common-law  right  of  the  ownership  of  land,  in  its  rela- 
tionship to  the  control  of  surface  water,  as  understood  by  the 
courts  of  this  state  for  many  years,  does  not  sanction  or  au- 
thorize practical  injustice  to  one  land  owner  by  the  arbitrary  and 
unreasonable  exercise  of  the  right  of  dominion  by  another" 
(Rranklin  v.  Durgee,  71  N.  H.  186,  61  AtL  911,  68  L.  K  A. 
112),  but  makes  the  test  of  the  right  the  reasonableness  of  the 
use  under  all  the  circumstances.  In  such  case  the  purpose  of 
the  use,  whether  understood  by  the  land  owner  to  be  necessary 
or  useful  to  himself,  or  merely  intended  to  harm  another,  may 
be  dedsive  upon  the  question  of  right.  It  cannot  be  justly  con- 
tended that  a  purely  malicious  use  is  a  reasonable  use.    The 
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question  of  reasonableness  depends  upon  all  the  circumstances 
— ^the  advantage  and  profit  to  one  of  the  use  attacked,  and  the 
unavoidable  injury  to  the  other.  Wliere  the  only  advantage  to 
one  is  the  pleasure  of  injuring  another,  there  remains  no  foun- 
dation upon  which  it  can  be  determined  that  the  disturbance  of 
the  other  in  the  lawful  enjoyment  of  his  estate  is  reasonable  or 
necessary.  There  is  no  sound  ground  upon  which  a  distinction 
can  be  made  against  the  plaintiff's  right  to  use  his  land  for  the 
enjoyment  of  the  air  and  light  which  naturally  come  upon  it, 
in  favor  of  his  riglit  to  use  it  to  enjoy  the  waters  which  naturally 
flow  upon  or  under  it,  except  the  fact  that  the  UBe  of  land  for 
buildings  necessarily  cuts  off  air  and  light  from  the  adjoining 
estate.  The  fact  that  the  improvement  of  real  estate  in  this 
way  for  a  useful  purpose,  universally  conceded  to  be  reasonable, 
may  affect  the  adjoining  owner's  enjoyment  of  his  estate  to  the 
same  extent  as  a  like  act  done  solely  to  injure  the  other,  is  not 
a  sufficient  ^®^  reason  for  distinguishing  the  right  to  build  upon 
the  surface  from  the  right  to  dig  below  it  or  to  control  the  sur- 
face itself.  Jurisdictions  which  reject  the  doctrine  of  reason- 
able necessity,  reasonable  care,  and  reasonable  use,  which  ^^pre- 
vail  in  this  state  in  a  liberal  form^  on  a  broad  basis  of  general 
principle"  (Haley  v.  Colcord,  69  N.  H.  7,  47  Am.  Rep.  176), 
as  applied  to  the  ownership  of  real  estate,  in  favor  of  the  prin- 
ciple of  absolute  dominion,  may  properly  consider  a  malicious 
motive  immaterial  upon  the  rightfulness  of  a  particular  use; 
but  in  this  state,  to  do  so  would  be  to  reject  the  principle  an- 
nounced in  Bassett  v.  Salisbury  Mfg.  Co.,  43  N.  H.  569,  82  Am. 
Dec.  179,  and  repeatedly  reaffirmed  during  the  last  forty  years. 
It  is  to  be  conceded  that  the  maxim,  '^Sic  utere  tuo  ut  alienum 
non  laedas,''  is  to  be  applied  as  forbidding  injury,  not  merely  to 
the  property,  but  to  the  right  of  another :  Ladd  v.  Granite  State 
Brick  Co.,  68  N.  H.  185,  37  Atl.  1041 ;  Pittsburg  etc.  By.  Co. 
V.  Bingham,  29  Ohio  St  364;  Letts  v.  Kessler,  64  Ohio  St.  73, 
42  N.  E.  765,  40  L.  R.  A.  177;  Bonomi  v.  Backhouse,  El.  B. 
&  E.  622,  643;  Jeffries  v.  Williams,  6  Ex.  792.  But  the  land 
owner's  right  in  the  enjoyment  of  his  estate  being  that  of  rea- 
sonable use  merely,  there  attaches  at  once  to  each  the  correlative 
ri<,^jt  not  to  be  disturbed  by  the  malicious,  and  hence  unreason- 
able, use  made  by  another.  To  hold  that  a  right  is  infringed 
because,  by  the  noxious  use  made  by  another,  the  air  coming 
upon  a  land  owner's  premises  is  made  more  or  less  injurious, 
and  to  deny  the  invasion  of  a  right  by  an  imreasonable  use 
which  shuts  off  air  and  light  entirely,  is  an  attempt  to  bound  a 
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right  inherent  and  essential  to  the  common  enjoyment  of  prop- 
erty by  the  limitations  of  an  ancient  fonn  of  action.  An  un- 
reasonable use  of  one  estate  may  constitute  a  nuisance  by  its 
diminution  of  the  right  of  enjoyment  of  another,  without  fur- 
nishing all  the  elements  necessary  to  maintain  an  action  quare 
clausum  f regit;  though  in  particular  eases  it  may  be  said  that 
no  ri^ht  is  invaded  unless  something  comes  from  the  one  lot 
to  the  other:  Lane  y.  Concord,  70  N.  H.  486,  488,  489,  85  Am. 
St.  Rep.  643,  49  Atl.  687 ;  Thompson  v.  Androscoggin  Co.,  54 
N.  H.  645,  652 ;  Wood's  Iaw  of  Nuisance,  sec.  611.  As,  there- 
fore, the  statute  does  not  deprive  the  plaintiff  of  any  right  to  a 
reasonable  use  of  his  land,  but  only  prohibits  an  unnecessary, 
nnreasonable  use,  it  does  not  deprive  him  of  any  property  right 
Hence  it  is  rot  necessary  to  inquire  whether,  as  an  invasion  of 
property  rights,  the  limitation  of  the  statute  is  one  which  might 
properly  be  made  for  the  general  good. 

Other  grounds  suggested  at  the  trial  in  support  of  the  motion 
for  a  nonsuit  have  not  been  argued,  and  are  understood  to  be 
waived.  The  objection  based  upon  the  unconstitutionality  of 
the  statute  is  not  sustained,  and  the  exception  to  the  denial  of 
the  motions  for  a  nonsuit  and  to  direct  a  verdict  upon  that 
ground  is  overruled. 

*®*  The  defendant's  wife,  Ann^  being  a  witness  in  his  behalf, 
whether  she  had  any  bias,  prejudice,  or  hostility  toward  tlie 
plaintiff  which  might  affect  her  testimony,  was  a  material  ques- 
tion :  Martin  v.  Farnham,  25  N.  H.  195.  As  she  denied  having 
any  ill-will  toward  the  plaintiff  or  his  family,  it  was  therefore 
proper  that  she  sliould  be  inquired  of  upon  cross-examination 
•B  to  a  statement  made  by  her  tending  to  show  such  feeling  of 
hostility  as  might  tend  to  color  her  testimony.  She  denied 
making  such  statement,  but  admitted  that  at  another  trial  when 
she  was  present  the  statement  in  question  had  been  testified  to, 
and  that  she  did  not  then  deny  it.  The  inquiry  as  to  the  tes- 
timony at  the  former  trial  was  not  made  for  the  purpose  of 
calling  the  matter  to  the  witness*  recollection,  and  thereby  en- 
abling her  to  witiidraw  the  denial  if  erroneous,  but  for  the  pur- 
pose of  establishing  the  falsity  of  her  denial  that  she  had  made 
the  statement,  and  as  tending  to  show  that  the  declaration  was 
in  fact  made  by  her.  The  question  therefore  is,  whether  from 
the  fact  that  a  person  present  at  a  judicial  proceeding  hears  in 
silence  a  statement  testified  to  by  a  witness,  it  can  be  inferred 
that  by  such  silence  he  admits  the  truth  of  the  statement  "No 
principle  is  better  settled  than  that  a  man's  silence  upon  an 
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occasion  when  lie  is  at  liberty  to  speak^  and  the  circtLmstances 
naturally  call  upon  him  to  do  bo^  may  be  properly  consideied  by 
the  jury  as  tacit  admissionB  of  the  statements  made  in  his  pres- 
ence  The  circumstances  must  not  only  be  such  as  af- 
forded an  opportunity  to  .  .  •  .  speak,  but  properly  and  nat- 
urally called  for  some  action  or  reply  from  men  similarly  situ- 
ated'^  Corser  y.  Paul,  41  N".  H.  24,  29,  77  Am.  Dec.  753;  1 
Greenleaf  on  Evidence,  sec.  198.  The  neglect  to  reply  to  state- 
ments made  in  one^s  presence  is  not  an  admission  of  their  truth 
unless  they  are  addressed  to  the  party,  or  made  under  such  cir- 
cumstances as  to  require  a  reply:  Gale  v.  Lincoln,  11  Vt.  162; 
Hersey  v.  Barton,  23  Vt.  685,  687,  688. 

The  only  fact  appearing  in  the  case,  that  the  witness  Aym  was 
present  at  the  trial  when  the  statement  in  question  was  testified 
to,  does  not  bring  the  case  within  the  rule.     She  would  have  had 
no  right  to  interrupt  the  proceedings  to  interpose  her  denial. 
Her  attempt  to  do  so  would  have  been  a  violation  of  the  rules 
of  order  in  judicial  proceedings,  and  if  persisted  in  might  have 
subjected  her  to  punishment.     Even  if  she  were  a  party  to  the 
suit  on  trial,  she  would  have  had  no  more  right  to  interrupt 
a  witness  upon  the  stand  than  any  bystander,  and  her  attempt 
to  do  so  would  be  an  equally  grave  impropriety.     Even  if  she 
was  or  could  have  been  called  as  a  witness,  her  position  as  a 
party  would  give  her  no  right  to  volunteer  testimony  upon  the 
stand;  her  duty  would  be  to  answer  such  interrogatories  as 
might  be  put  to  her  by  counsel,  whose  duty  it  would  be  to  elicit 
such  testimony  as  was  material  *^  and  important  in  the  case 
on  trial — ^not  to  call  upon  her  to  testify  for  the  purpose  of  guard- 
ing against  future  controversies.    The  statement  may  have  be^ 
immaterial  in  the  former  trial.    It  may  have  been  made  by  a 
witness  so  wanting  in  credibility  as  not  to  merit  denial,  or  the 
case  itself  may  have  utterly  failed  on  the  merits  against  the 
witness,  so  that  no  reply  to  any  part  of  it  was  advisable.     The 
fact,  therefore,  that  the  witness  did  not  deny  the  statement 
when  made  in  her  presence  at  a  former  trial  was  incompetent 
as  tending  to  establish  the  falsity  of  her  testimony,  and  should 
not  have  been  admitted :  1  Greenleaf  on  Evidence,  sec.  198 ,  note; 
Melen  v.  Andrews,  Moody  &  M.  336 ;  Commonwealth  v.  Kenney, 
12  Met.  235,  237,  46  Am.  Dec.  672;  Blackwell  etc.  Co.  v.  Mc- 
Elwee,  96  N.  C.  71,  60  Am.  Bep.  404,  1  S.  E.  676;  Broyles  v. 
State,  47  Ind.  251.     The  suggestion  in  Blanchard  v.  Hopkins, 
62  Me.  119,  that  the  rule  is  changed  by  the  admission  of  the 
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parties  to  testify^  is  not  sustained  by  the  reasons  for  the  exclu- 
sion or  the  modem  authorities :  Blackwell  etc.  Co.  t.  McElwee, 
96  K  C.  71,  60  Am.  Eep.  404, 1  S.  E.  676;  Broyles  t.  State,  47 
Ind.  251.  Wliether  the  evidence  of  the  plaintifPs  wife  as  to 
the  loss  of  her  wedding  ring  had  any  tendency  to  show  such  ill- 
will  on  the  part  of  the  defendant's  wife  toward  the  plaintiff  or 
his  family  as  would  affect  her  credibility,  was  &  question  of 
remoteness  determinable  at  the  trial.  The  evidence  improperly 
admitted  was  upon  a  material  issue,  and  had  a  plain  tendency  to 
prejudice  the  defendant  For  this  error  the  verdict  must  be  set 
aside. 

Exception  sustained. 

All  concurred. 


A  Property  Oumer  may,  it  teems,  in  the  absence  of  a  eontroUing 
statute,  cut  oif  the  air  and  lig^ht  from  his  neighbor's  premises  by 
building  a  hig^h  fence  or  other  structure  on  his  own  land,  without 
regard  to  the  motive  by  which  he  is  actuated:  Bordeaux  ▼.  Greene, 
22  Mont.  254,  74  Am.  St.  Bep.  600,  56  Pae.  218;  Metzger  ▼.  Hoch- 
rein,  107  Wis.  267,  81  Am.  St.  Bep.  841,  83  N.  W.  308,  50  L.  E.  A. 
305.  See,  also,  Fisher  ▼.  Feige,  137  Cal.  39,  92  Am.  St.  Bep.  77,  69 
Pae.  618,  59  L.  B.  A.  3S3;  Guethler  ▼.  Altman,  26  Ind.  App.  587,  84 
Am.  St.  Bep.  313,  60  N.  E.  355;  and  compare  Medford  v.  Levy,  31 
W.  Va.  649,  18  Am.  St.  Bep.  887,  8  S.  E.  302,  2  L.  B.  A.  368.  It  has 
been  held  that  the  legislature  is  not  competent  to  forbid  a  land 
owner  from  wasting  subterranean  waters:  Huber  t.  Merkel,  117 
Wis.  855,  98  Am.  St.  Bep.  933,  94  N.  W.  354.  It  is  believed,  however, 
that  this  decision  is  unsound:  See  Katz  v.  Walkinshaw,  141  Cal« 
116,  70  Pac.  669,  74  Pac.  766,  99  Am.  St.  Bep.  35,  and  note. 


HENDRY  V.  NORTH  HAMPTON. 
[72  N.  H.  351,  56  AtL  922.] 
NEaiJaENOE— Prozlmata  Oause.— If  a  hole  in  a  highway 
gives  a  bicycle  rider  thereon  an  impetus  which  carries  him  over  an 
unrailed  and  dangerous  embankment,  to  his  injury,  the  hole,  and 
not  the  embankment,  cannot,  as  matter  of  law,  be  regarded  as  the 
cause  of  the  injury,     (p.  6&2.) 

MUmoiPAL  COBFOBATION8— Defective  HigSiway.^If  a 
town  allows  an  embankment  alon^  a  highway  therein  to  remain  in 
an  unrailed  and  dangerous  condition,  it  is  liable  to  a  bicycle  rider 
who,  without  fault  on  his  part,  is  injured  thereby,     (p.  684.) 

HiaHWAYB— Defects  In^— A  bicycle  rider  injured  by  reason 
of  a  defect  in  a  highway,  consisting  of  an  unrailed  and  dangerous 
embankment,  rendering  it  unsuitable  for  ordinary  travel,  is  entitled 
to  recover  for  an  injury  received  thereby,    (pp.  684,  685.) 

While  plaintiff  was  slowly  riding  a  bicycle  along  a  highway 
in  the  defendant  town,  and  exercising  due  care,  she  ran  into  a 


Digitized  by  VjOOQ IC 


mud  puddle,  and  was  thrown  over  an  unrailed  and  dangerous 
embankment  adjoining  the  road,  and  received  the  injuries  for 
which  she  seeks  to  recover.  Verdict  for  plaintiff  and  defend- 
ants excepted. 

Emer}',  Simes  &  Corey,  for  the  plaintiff. 

Page  &  Bartlett,  for  the  defendants. 

»«=«  REMICK,  J.  1.  It  is  found  by  the  superior  court  that 
there  was  evidence  tending  to  prove  that  the  plaintiff  was  in  the 
exercise  of  due  care.  Furthermore,  we  have  examined  the  evi- 
dence for  ourselves,  so  far  as  it  is  made  a  part  of  the  record, 
and  are  of  the  opinion  that  it  warrants  the  finding  of  the  su- 
perior court  in  this  particular.  The  defendants*  motions  for  a 
nonsuit  and  verdict,  upon  the  ground  that  the  plaintiff  was  not 
in  the  exercise  of  due  care,  were  therefore  properly  overruled- 
The  defendants'  requests  for  instructions  upon  this  point,  so  far 
as  they  embodied  a  correct  statement  of  the  law,  were  given  in 
substance ;  and  no  error  appears  either  in  the  instructionB  given 
or  in  the  refusal  of  those  requested. 

2.  The  contention  of  the  defendants,  that  because  the  hole  in 
the  road  gave  to  the  plaintiff  the  impetus  which  carried  her 
over  the  unrailed  and  dangerous  embankment,  therefore  the  hole 
— not  the  unrailed  embankment — was  as  a  matter  of  law  the 
cause  of  her  injury,  is  best  answered  by  the  authorities,  which 
are  so  conclusive  against  the  defendants'  contention,  at  least  in 
this  jurisdiction,  that  to  enter  upon  a  discussion  of  the  question 
would  be  a  work  of  supererogation :  Littleton  v.  Richardson,  32 
N.  H.  59,  63;  Stark  v.  Lancaster,  57  N.  H.  83;  Merrill  v.  Clare- 
mont,  58  N.  H.  468;  Ela  v.  Postal  Tel.  Cahle  Co.,  71  N.  H. 
1,  51  Atl.  281;  Templeton  v.  Montpelier,  66  Vt.  328;  Elliott 
on  Eoads  and  Streets,  sec.  617.     According  to  the  view  con- 
tended for  by  the  defendants,  there  could  have  been  no  recovery 
in  Norris  v.  Haverhill,  66  N.  H.  89,  18  Atl.  85 ,  163  Briefs  and 
Cases,  159,  and  Seeton  v.  Dunbarton,  72  N.  H.  269,  66  Atl.  197. 
An  able  and  instructive  discussion  of  the  question  may  be  found 
in  Sherwood  v.  Hamilton,  37  U.  C.  Q.  B.  410,  where  the  con- 
flicting authorities  are  exhaustively  reviewed    and    the  New 
Hampshire  rule  adopted,  as  being  in  accordance  with  the  weight 
of  authority  and  the  better  reasoning.    The  instructions  given 
upon  this  point  were  in  accordance  with  the  principles  estab- 
lislied  by  the  authorities  cited,  and  the  instructions  requested 
were  properly  deniei 


Digitized  by  VjOOQ IC 


Dec.  1903.]      Hendry  v.  North  Hampton.  683 

3.  The  defendants'  next  and  last  contention  is  that  section  1, 
chapter  69,  of  the  Laws  of  1893,  making  "towns  .  .  •  .  liable 
for  damages  happening  to  any  person,  his  team  or  carriage,^trav- 
eling  upon  ^"^  a  bridge,  culvert,  or  sluiceway,  or  dangerous 
embankments  and  defective  railings,  upon  any  highway,  by  rea- 
son of  any  obstruction,  defect,  insufficiency,  or  want  of  repair 
of  such  hridge,  culvert,  or  sluiceway,  or  dangerous  embank- 
ments and  defective  railings  which  renders  it  unsuitable  for  the 
travel  thereon,*'  imposes  no  duty  upon  towns  to  build  and  main- 
tain suitable  bridges,  culverts,  sluiceways,  or  railings  for  the 
protection  of  persons  riding  bicycles,  and  no  liability  for  injuries 
happening  to  such  persons  from  defects  in  these  particulars. 

Under  a  statute  providing  "that  any  person  or  persons  sus- 
taining bodilv  injury  upon  any  of  the  public  highways  or  streets 
in  this  state,  by  reason  of  neglect  to  keep  such  public  highways 
....  in  reasonable  repair  and  in  condition  reasonably  safe  and 
fit  for  travel,''  may  recover  just  damages  of  the  town  in  de- 
fault, the  supreme  court  of  Michigan  has  held  that  a  person 
injured  while  riding  upon  a  bicycle,  by  reason  of  a  condition  of 
the  highway  unsuitable  for  that  mode  of  travel,  but  reasonably 
safe  for  travel  in  ordinary  vehicles  like  wagons  and  carriages, 
cannot  recover;  that  at  the  time  the  law  was  enacted  bicycles 
were  in  use  only  to  a  limited  extent,  and  the  legislature  did  not 
intend  to  place  upon  townships  and  cities  the  burden  of  keeping 
their  roads  and  streets  in  a  safe  condition  for  that  kind  of 
conveyance;  that  reasonable  care  in  the  construction  and  main- 
tenance of  highways  for  ordinary  vehicles,  such  as  wagons  and 
carriages,  is  the  measure  of  du^  resting  upon  municipalities: 
Mich.  Comp.  Laws  1897,  c.  91,  sec.  1;  Leslie  v.  Grand  Rapids, 
120  Mich.  28,  78  N.  W.  885. 

Construing  a  statute  of  New  York  which  provided  that  ^'every 
town  shall  be  liable  for  all  damages  to  person  or  property,  sus- 
tained by  reason  of  any  defect  in  its  highways  or  bridges,"  the 
court  said :  ^^It  cannot  be  successfully  claimed  that  a  larger  meas- 
ure of  duty  on  the  part  of  conunissioners  of  highways  is  due 
to  bicycle  riders  than  to  persons  traveling  upon  the  road  in 
ordinary  vehicles.  It  is  apparent  that  a  bicycle  rider  upon  an 
ordinary  country  road  is  exposed  to  greater  dangers  than  a 
person  riding  in  a  wagon,  and  the  great  increase  in  the  number 
of  persons  using  these  vehicles  has  created  a  demand  for  better 
and  safer  roads ;  but  under  the  present  highway  laws  a  road  in 
a  condition  which  is  reasonably  safe  for  general  and  ordinary 
travel  is  all  that  the  commissioners  of  highways  are  bound  to 
maintain*':  N.  Y.  Bev.  Stats.,  8th  ed.,  p.  3972,  sec.  16;  Stephen 
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T.  North  Hampstead,  80  Hun,  409,  411,  412,  30  N.  T.  Supp. 
128. 

In  Massachusetts  it  is  provided  that  ^if  a  person  receiTes  or 
suffers  bodily  injury,  or  damage  in  his  property,  through  a  de- 
fect, or  want  of  repair  or  of  sufficient  railings  ....  he  inaj 
recover  .  •  •  .  the  amount  of  damage  sustained  thereby/^    Con- 

struiug  this   statute,  the   court  said:  '^The  statute was 

passed  ^^  long  before  bicycles  were  invented,  but  although,  of 
course,  it  is  not  to  be  confined  to  the  same  kind  of  vehicles  then 
in  use,  we  are  of  the  opinion  that  it  should  be  confined  to  vehi- 
cles ejusdem  generis,  and  that  it  does  not  extend  to  bicycles, 
.  •  •  .  A  bicycle  is  of  but  little  use  in  wet  weather  or  on  frozen 
ground.  Its  great  value  consists  in  the  pneumatic  tire;  but  this 
is  easily  punctured,  and  no  one  who  uses  a  wheel  thinks  of  tak- 
ing a  ride  of  any  distance  without  having  his  kit  of  tools  with 
him.  A  hard  rut,  a  sharp  stone,  a  bit  of  coal  or  glass,  or  a 
tack  in  the  road,  may  cause  the  tire  to  be  punctured,  and  this 
may  cause  the  rider  to  fall  and  sustain  an  injury.  It  may  im- 
pose an  intolerable  burden  upon  towns  to  hold  them  bound  to 
keep  their  roads  in  su<ch  a  state  of  repair  and  smootlmess  that 
a  bicycle  could  go  over  them  with  assured  safety/'  It  was  ac- 
cordingly held  that  a  road  which  is  reasonably  safe  for  ordinary 
travel  is  not  defective  merely  because  not  fit  for  use  by  bicycles: 
Mass.  Pub.  Stats.,  c.  52,  sec.  18;  Bichardson  y.  Danvers,  176 
Mass.  413,  79  Am.  St  Eep.  320,  57  N.  E.  688,  50  L.  B.  A.  127; 
East  V.  Essex,  182  Mass.  313,  65  K  E.  397. 

Of  the  soundness  of  these  decisions  and  their  applicability  to 
our  statute  we  need  not  inquire,  for  they  fall  far  short  of  decid- 
ing that  a  bicycle  rider  injured  by  reason  of  a  defect  in  the 
highway  rendering  it  unsuitable  for  ordinary  travel  is  without 
remedy,  merely  because  when  injured  he  was  in  the  saddle  of 
a  bicycle  instead  of  on  a  wagon  seat,  or  a  horse's  back,  or  on 
his  feet  pushing  a  bicycle.  In  Bust  v.  Essex,  182  Mass.  313, 
65  K  E.  397,  the  court  assumed  fhat  if  the  highway  could  have 
been  found  defective  for  ordinary  travel,  the  plaintifE  "might 
have  recovered  for  his  injuries,  notwithstanding  the  fact  that  ho 
was  riding  upon  a  bicycle.''  The  Michigan  and  New  York 
cases  convey  the  same  idea. 

The  defect  complained  of  in  the  present  case  was  an  nnrailed 
and  dangerous  embankment.  We  must  assume  from  the  instruc- 
tions of  the  court  and  the  verdict  of  the  jury  that  it  rendered  the 
highway  unsuitable,  not  only  for  traveling  by  bicycle,  but  for 
ordinary  travel  as  well.  This  being  so,  we  see  no  reason  why 
the  fact  that  the  plaintifif  was  on  a  bicycle,  instead  of  on  hone- 
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back,  or  oa  foot  pushing  her  bicycle,  should  preclude  her  re- 
covery. Common  sense  rejects  the  distinction.  The  statute 
furnishes  no  warrant  for  it,  either  in  letter  or  spirit  It  says : 
'"Towns  are  liable  for  damages  happening  to  any  person  •  •  •  • 
traveling/'  etc.,  without  any  expressed  limitation  as  to  the  mode 
of  conveyance.  "A  traveler  is  one  who  travels  in  any  way.'* 
To  travel  is  "to  pass  or  make  a  journey  from  place  to  place, 
whether  on  foot,  on  horseback,  or  in  any  conveyance.*'  Trav- 
eling is  "the  act  of  making  a  journey;  change  of  place;  passage.** 
The  word  'traveling/*  as  used  in  some  penal  statutes,  may  have 
a  narrow  meaning;  but  in  order  to  maintain  an  action  against 
a  city  or  town  for  a  defect  in  a  highway,  **•  one  need  be  a 
traveler  only  in  the  general  sense  above  indicated:  Hardy  y« 
Keene,  62  N.  H.  870,  377;  Hamilton  v.  Boston,  14  Allen,  476, 
483;  Black's  Law  Dictionary,  1186;  Century  Dictionary,  tit. 
''Travel,*^  'Traveler,**  'Traveling.**  It  should  also  be  observed 
that  the  bicycle  is  recognized  by  the  public  policy  of  New  Hamp- 
shire as  a  legitimate  method  of  traveling  upon  the  highway, 
and  that  it  is  in  common  use  for  that  purpose,  with  general 
consent:  Laws  1897,  c  61,  sec.  1,  c  93. 

Being  a  traveler  upon  the  highway,  both  according  to  the  lit- 
eral meaning  of  that  term  and  by  the  public  policy  of  the  state 
as  clearly  manifested  by  the  legislation  and  general  custom  re- 
ferred to,  the  plaintiff,  notwithstanding  she  was  riding  on  a 
bicycle,  was  entitled  at  least  to  a  highway  in  condition  suitable 
lor  ordinary  travel,  and  to  damages  happening  to  her  by  reason 
of  any  unsuitableness  of  the  highway  for  such  traveL  It  fol- 
lows that  the  instructions  given  upon  this  point  were  correct, 
and  that  those  requested  were  properly  denied. 

The  question  discussed  as  to  whether  a  bicycle  is  a  carriage, 
within  the  meaning  of  the  statute,  seems  quite  immaterial  to 
the  present  case,  because  the  plaintiff  claims  nothing  on  account 
of  damage  to  her  wheel,  and  her  right  to  recover  for  damage  to 
her  person  is  in  no  way  dependent  upon  the  means  by  which  she 
was  moving,  so  long  as  she  was  a  traveler  and  in  the  exercise  of 
due  care.  But  if  the  question  were  material,  and  the  instruction 
that  a  bicycle  is  not  a  carriage  erroneous,  the  error  was  entirely 
in  the  defendants*  favor  and  prejudicial  to  the  plaintiff  aloneu 

Exceptions  overruled. 

All  concurred. 


Fnr  Authorities  bearinf?  upon  the  decision  In  the  principal 
wee  Knonir  ▼.  Logansport,  26  Ind.  App.  202,  84  Am.  St.  Rep.  292, 
59  N.  E.  d47;  Uptown  v.  Town  of  Windham,  75  Conn.  288,  96  Am.  St. 
fiep.  197,  53  Atl.  660;  Bartram  ▼.  Sharon,  71  Conn.  686,  71  Am.  St 
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the  written  contract  is  not  plain  and  umnistakabley  but  is  open 
to  more  than  one  interpretation,  the  reaaonableness  of  one  mean- 
ing as  compared  with  the  other,  ^^  and  the  probability  that 
men  in  the  circumstances  of  the  parties  would  enter  into  one 
agreement  or  the  other,  is  competent  for  consideration  on  the 
question  what  the  agreement  was  which  the  written  contract 
establishes:  Kendall  y.  Green,  67  N.  H.  667,  42  Atl.  178.  The 
substance  of  clauses  2  and  3  is,  that  upon  notice  of  legal  pro- 
ceedings founded  upon  an  accident  covered  by  the  policy  the 
insurance  company  will  take  over  the  management  of  the  suit, 
assume  and  discharge  the  risk,  reserving  the  right  at  any  time 
to  terminate  the  liability  by  the  payment  of  the  indemnity'  or 
such  part  of  it  as  they  might  agree  upon  with  the  assured,  as 
was  done  in  Bain  v.  Atkins,  181  Mass.  240,  92  Am.  St  Rep.  411, 
63  N.  E.  414,  67  L.  R.  A.  791.  These  clauses  apply  only  upon 
a  loss  covered  by  the  policy.  If  the  company  proceeded  there- 
under, they  might  be  estopped  to  deny  their  liability :  Qlen  Falls 
etc.  Co.  V.  Travelers'  Ins.  Co.,  11  N.  Y.  App.  Div.  411,  42  N. 
Y.  Supp.  286. 

The  purpose  and  meaning  of  clause  8  is  apparent  upon  consid- 
eration of  the  situation  which  the  parties  must  have  contem- 
plated as  a  probable  result  of  their  engagements.  It  is  not 
probable  that  the  parties  contemplated  and  attempted  to  pro- 
vide for  the  contingency  of  a  suit  between  themselves  npon  a 
claim  as  to  which  the  liability  of  the  insurance  company  was 
conceded.  An  inspection  of  the  policy,  which  is  made  a  part  of 
the  case,  discloses  a  "special  agreemenf  *  B  and  "general  agree- 
ments'^ 4  and  5,  to  the  effect  that  the  policy  does  not  cover  cer- 
.tain  accidental  injuries  for  which  the  insured  might  become 
liable.  Whether  the  policy  covered  a  particular  accident,  was  a 
question  as  to  which  it  could  be  foreseen  controversy  might  arise. 
It  was,  therefore,  within  the  contemplation  of  the  parties  that  a 
suit  might  be  brought  against  the  insured  for  accidental  injuries 
not  covered  by  the  policy.  No  claim  except  for  immediate  sur- 
gical relief  could  accrue  against  the  company  without  notice  of 
a  suit.  Upon  the  receipt  of  such  notice,  the  company  was  called 
upon  to  recognize  or  deny  liability.  If  they  denied  their  lia- 
bility, and  refused  to  perform  their  contract  of  indemnity  iJ^ 
the  manner  specified  in  clause  2,  such  decision  would  not  be 
binding  upon  the  assured;  and  in  a  controversy  between  the 
parties,  the  assumption  of  the  defense  by  the  company  might  be 
considered  to  be  an  admission  of  liability  under  the  policy. 
There  was  no  reason  why  they  should  defend  if  not  liable.    The 
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purpose  of  clause  8  was^  therefore^  to  provide  for  fhe  cases^  if 
any  shoxQd  arise^  where  the  company  contended  the  claim  arose 
from  an  accident  not  covered  by  the  policy.  It  was  intended  to 
limit  the  liability  of  the  company  to  damages  ascertained  by  due 
course  of  judicial  procedure  in  cases  where  they  could  not  con- 
duct the  defense  without  waiving  their  claim  that  they  were  not 
liable,  and  as  to  which,  if  not  liable,  they  were  under  no  obliga- 
tion to  incur  any  expense.  Its  purpose  was  to  prevent  collusion 
between  the  plaintiff  and  the  assured. 

^^^  In  this  case  the  insurance  company  undertook  the  in- 
vestigation of  the  case,  and,  after  suit  was  brought,  assumed  the 
entire  defense  by  their  coxmsel  and  conducted  the  same  to  final 
judgment  The  present  action  is  not  one  respecting  a  loss  by 
the  insured  under  the  policy.  The  defendants'  contention  that 
the  assured  have  lost  nothing  because  they  have  paid  nothing 
may,  so  far  as  the  case  is  concerned,  be  conceded.  The  proceed- 
ing is  not  even  to  enforce  the  agreement  of  the  policy,  to  assume 
the  Uability;  but  the  plaintiff's  case  stands  upon  the  legal  result 
of  the  assumption  of  liability  by  the  company.  Because  they 
assumed — ^in  legal  effect  agreed  to  pay — the  assured's  liability 
to  this  plaintiff  to  the  extent  of  five  thousand  dollars,  equity  re- 
quires tiiem  to  perform  their  agreement  by  payment  to  him.  It 
may  also  be  conceded,  though  it  cannot  be  decided  in  this  case, 
that  if  the  insurers  had  denied  liability  for  any  claim  arising  out 
cf  the  plaintiff's  injury,  or  had  refused  to  take  charge  of  the 
suit,  no  action  could  have  been  maintained  against  them  except 
by  the  assured  upon  payment  of  a  judgment  after  a  trial  of  the 
issue.  The  defendants'  construction  of  the  policy  may  to  this 
extent  be  correct,  but  it  has  no  application  to  the  present  case. 

Counsel  for  the  insurance  company,  in  their  brief,  reach  the 
conclusion  that  clause  8  does  not  prevent  an  action  by  the  as- 
sured for  breach  of  the  agreement  to  defend.  It  is  immaterial 
whether  this  conclusion  is  best  founded  upon  a  definition  of  the 
word  'loss" — ^upon  whether  it  means  "claim  for  damages" 
merely,  or  both  that  and  the  cost  of  litigation — or  upon  the 
ground  that  the  contract  cannot  be  understood  at  the  same  time 
to  give  a  right  and  prohibit  its  enforcement  It  is  sufficient 
that  on  one  ground  or  the  other  clause  8  cannot  be  construed  to 
prohibit  an  action  for  a  breach  of  the  contract  to  defend.  If  it 
does  not,  neither  does  it  prohibit  an  action  for  breach  of  the 
engagements  to  settle  or  pay  the  indemnity  to  the  assured  con- 
tained in  the  same  clause.    If  none  of  these  engagements  have 
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been  performed,  the  existence  of  a  subsisting  obligation  on  the 
part  of  the  insurance  company  is  established. 

The  defendants  urge  that  there  is  a  greater  risk  of  unfavor- 
able verdicts  and  of  greater  verdicts  in  suits  like  the  plaintiff's 
against  the  paper  company  when  the  defendant  is  insolvent  and 
not  a  going  concern,  and  that  the  policy  was  intended  to  pro- 
tect against  this  risk  by  providing  that  there  should  be  no  lia- 
bility for  any  policy  holder  who  was  unable  to  pay  the  judgment 
The  difficulty  with  this  argument  is  that  it  is  not  the  inability 
to  make  payment,  but  the  nonpayment,  which  the  construction 
claimed  would  make  material.  If  it  was  intended  that  insol- 
vency at  the  time  of  the  trial  should  avoid  the  policy,  a  pro- 
vision to  that  effect  could  easily  have  been  inserted. 

50O  rpj^Q  insurers  chose  to  protect  themselves  from  that  daas 
of  business  by  declining  it,  instead  of  providing  for  the  con- 
tingency in  the  policy,  or  adjusting  the  premiums  charged  with 
reference  thereto.  The  insolvency  which  prevents  payment  is 
insolvency  after  judgment,  and  not  during  the  trial,  and  mighty 
ab  was  the  case  in  Bain  v.  Atkins,  181  Mass.  240,  92  Am.  St 
Rep.  411,  63  K  E.  414,  57  L.  B.  A.  792,  be  produced  by  the 
judgmenc  itself.  It  does  not  necessarily  follow  that  because 
an  insured  was  insolvent  he  could  not  arrange  for  a  payment 
of  such  a  claim.  The  provision  would  be  entirely  ineffective 
to  guard  against  the  risks  of  insolvency,  whatever  they  are. 
The  paper  company  are  not  in  bankruptcy.  There  is  nothing 
to  prevent  {heir  making  some  payment  to  the  plaintiff,  if  not 
more  than  the  dollar  which  has  already  been  paid  by  the  sale 
of  their  property,  and  which  at  least,  on  the  defendants'  own 
contention,  they  are  now, legally  liable  to  pay.  Every  dollar 
paid  over  by  the  paper  company  would  establish  a  fresh  obli- 
gation of  the  insurance  company  to  pay  until  the  five  thousand 
dollar  limit  was  reached.  Insolvency  merely  could  not  be  a 
practical  defense  against  the  will  of  the  assured.  To  effect  the 
purpose  for  which  it  is  claimed  the  provision  was  inserted,  it 
would  be  necessary  to  limit  the  insurers'  liability  to  the  reim- 
bursement of  the  insured  for  the  value  of  his  property  sold  un- 
der execution  in  a  suit  upon  a  claim  covered  by  tiie  policy.  It 
is  not  probable  the  object  of  the  provision  was  a  purpose  it  is 
so  ill-adapted  to  effect. 

Great  stress  has  been  placed  upon  the  two  decisions  upon 
like  policies  in  New  Jersey  and  Maine:  Frye  v.  Bath  etc.  Co., 
97  Me.  241,  94  Am.  St  Hep.  500,  54  Atl.  395,  59  L.  R  A.  444; 
Travelers'  Ins.  Co.  v.  Moses,  63  N.  J.  Eq.  260,  92  Am.  St  Bep. 
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663,  49  Atl.  720.  In  neither  of  these  cases,  as  has  been  stated, 
was  any  attention  given  to  the  stipulations  as  to  the  manner 
in  which  the  contract  of  indemnity  was  to  be  perfonned,  while 
in  the  Maine  case  the  parties  apparently  abandoned  these  provi- 
sions of  the  contract,  for  the  defense  of  the  original  snit  was 
not  conducted  in  accordance  with  the  terms  of  the  present  con- 
tract, but  by  the  assured  and  the  insurers  jointly,  and  the  ques- 
tion of  the  effect  of  the  assumption  of  the  defense  and  sole 
control  of- the  original  suit  was  not  and  could  not  have  been 
raised. 

The  weight  of  the  New  Jersey  case  as  an  authority  is  dimin- 
i^hed  by  the  opinion  in  the  court  of  chancery  holding  the  con- 
trary view,  which  is  more  in  accord  with  the  authorities  on  the 
question  in  this  jurisdiction  to  which  reference  has  been  made. 
Notwithstanding  the  respect  due  to  the  opinions  of  these  courts, 
the  results  reached  in  them  cannot  be  followed  in  this  jurisdic- 
tion. The  proceeding  is  in  equity  and  not  at  law.  The  facts 
that  the  plaintiff  is  in  no  way  a  party  to  the  contract  of  in- 
demnity, that  he  paid  no  part  of  the  consideration,  that  the 
contract  was  one  exclusively  ®®^  between  the  paper  company 
and  the  insurance  company  for  the  protection  of  the  former, 
upon  which  reliance  is  placed,  are  not  decisive  in  equity.  In 
Holt  V.  Penacook  Sav.  Bank,  62  N.  H.  56,  Holt  was  not  a 
party  to  the  mortgage  which  he  sought  to  enforce.  It  was  not 
made  for  his  benefit,  but  to  indemnify  Gage  from«his  liabil- 
ity as  surety.  Gage  had  never  been  and  could  not  be  damni- 
fied, because  it  had  been  judicially  determined  that  he  was  not 
liable  to  the  plaintiff;  but  Holfs  right  to  the  provision  that 
bad  been  made  by  his  debtor  for  the  ultimate  discharge  of  his 
debt  in  case  the  surety  paid  was  maintained.  The  ground 
upon  which  the  plaintiff's  equitable  right  to  the  provision  made 
by  his  debtor  for  the  ultimate  discharge  of  a  claim  which  might 
arise  against  him  can,  consistently  with  the  authorities  in  this 
state,  be  denied,  is  not  apparent  Neither  is  it  clear  that  the 
paper  company,  while  unable  to  maintain  an  action  at  law 
upon  the  policy  without  payment  of  the  judgment  against  them, 
might  not  in  equity  obtain  such  a  performance  of  the  contract 
of  indemnity  as  would  protect  them  without  such  prior  payment. 
There  are  authorities  in  this  state  and  elsewhere  tending  to 
sustain  power  in  equity  to  compel  the  specific  performance  of 
a  contract  to  indemnify  before  there  has  been  such  a  breach  of 
the  contract  as  would  sustain  an  action  at  law.  *T[n  equity," 
it  is  said,  ^'ihe  plaintiff  need  not  pay  and  perhaps  ruin^  him- 
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adf  before  seeking  relief.'  He  is  entitled  to  be  relieeed  from 
liability"' :  Johnston  v.  Salvage  Assn.,  L.  R.  19  Q.  B.  Div.  458, 
460.  See,  also.  Hunt  v.  New  Hampshire  Fire  etc.  Assn.,  68 
N.  H.  305,  73  Am.  St  Bep.  602,  38  AtL  145,  38  L.  E.  A  514, 
and  cases  cited;  First  Nat.  Bank  v.  Hunton,  70  N.  H.  224, 
46  Atl.  1049 ;  Champion  v.  Brown,  6  Johns.  Ch.  398,  10  Am. 
Dec.  343;  Burroughs  v.  McNeill,  2  Dev.  &  B.  Eq.  (22  N.  C) 
297,  302;  Central  Trust  Co.  v.  Louisville  Trust  Co.,  87  Fed. 
23;  Eanlaugh  v.  Hayes,  1  Vem.  190;  Lacey  v.  Hill,  L.  R.  18 
Eq.  182;  Wolmershausen  v.  Gullick  [1893],  2  Ch.  514;  Cruse 
▼.  Paine,  L.  B.  6  Eq.  641,  4  Ch.  App.  441;  Story's  Equity 
Jurisprudence,  sec  850;  Bishop's  Equity,  sec  331;  Idiidley 
on  Partnership,  376. 

Except  for  the  provision  that  the  damages  must  be  ascer- 
tained by  a  judgment  after  a  trial  of  the  issue  (immaterial  in 
this  case,  because  such  trial  had  been  had),  clause  8  is  a  mere 
statement  of  the  law.  The  surety  cannot  sue  the  principal  until 
he  had  paid  the  debt;  but  that  does  not  prevent  the  interposition 
of  equity  to  require  the  principal  to  pay  and  save  the  surety 
harmless. 

But  it  appears  sufficient  to  rest  the  decision  upon  an  inter- 
pretation of  the  contract  which  gives  effect  to  all  its  provisions, 
avoids  any  conflict  between  them,  and  is  fairly  and  reasonably 
inferable  from  the  evidence.  The  view  that  the  contract  means 
that  the  insurance  company,  after  taking  control  of  the  pro- 
ceedings in  a  suit  against  the  assured,  cannot  thereafter  be  dis- 
charged except  by  payment  of  the  indemnity  to  the  assured  or 
securing  his  discharge  *^^  from  the  claim,  is  thought  to  best 
conform  to  the  intent  of  the  parties,  and  is  adopted.  Whether 
in  a  case  where  the  company  did  not  so  proceed  the  assured  could 
in  any  form  of  procedure  obtain  any  benefit  from  the  contract 
of  indenmity,  except  upon  proof  of  the  payment  of  damages 
after  a  trial  of  the  issue,  is  not  now  before  the  court 

Decree  for  the  plaintiff. 

Walker,  J.,  did  not  sit;  the  others  concurred. 


For  Authorities  bearing  npon  the  decision  in  the  principal  caae,  see 
American  Employers'  Liability  Ins.  Co.  v.  Fordyee,  62  Ark.  562, 
54  Am.  St.  Rep.  305,  36  S.  W.  1051;  Travelers'  Ins.  Co  v.  Hoses,  63 
N.  J.  Eq.  260,  92  Am.  St.  Rep.  663,  49  Atl.  720;  Worcester  etc.  Bv. 
Co.  T.  Travelers'  Ins.  Co.,  180  Mass.  263,  91  Am.  St.  Rep.  275,  62 
N.  E.  S64,  57  L.  R.  A.  629;  Bain  ▼.  Atkins,  181  Mass.  240,  92  Am. 
St.  Rep.  411,  63  N.  E.  414,  57  L.  R.  A.  791;  Kansas  City  etc.  B.  B. 
Co.  ▼.  Southern  Ry.  News  Co.,  151  Mo.  873,  74  Am.  St.  Bep,  545.  58 
a  W.  205,  46  L.  R.  A.  380.  ^        * 


Digitized  by  VjOOQ IC 


OASES 

2H  THB 

OOUET  OP  EREOES  AM)  APPEAIS 

01! 

NEW    JERSEY. 


MECHANICS'  BANK  y.  CHABDAVOTNB. 
[69  N.  J.  L.  206,  55  Atl.  1080.] 

NEOOTIABI2  1NSTEUMENT8— Indorsement  in  Blank.—- One 
who  indorsee  a  note  in  blank  and  intmste  it  to  another  to  fiU  up 
and  have  dieconnted  for  the  indorser's  benefit,  is  liable  upon  it  to 
a  bona  fide  holder  for  valne,  who  receives  it  before  maturity,  in  the 
nsoal  course  of  business,  from  the  person  to  whom  it  was  intrusted, 
notwithstanding  that  the  latter  filled  it  up  for,  and  fraudulently  con- 
verted it  to,  a  purpose  entirely  different  from  that  for  which  he 
was  authorized  to  use  it.     (p.  705.) 

NEOOTIABIiE  INSTBUMENTS — ^Indorsement  in  Blank — 
Bona  nde  Holder. — ^If  a  bank  receives  a  note  in  the  regular  course  of 
business,  in  good  faith  and  without  notice  of  any  infirmity  in  it, 
in  payment  of  an  indebtedness  due  from  the  person  sending  it,  whose 
wife  has  indorsed  it  in  blank,  and  intrusted  it  to  him  to  discount  for 
her  benefit,  the  bank  thereby  becomes  a  bona  fide  holder  of  the  note 
for  value,  and  entitled  to  protection  as  such  as  against  the  wife  of 
the  sender  of  the  note.     (p.  705.) 

Lambert  ft  Stewart,  for  the  plaintiff  in  error. 

A.  C.  Wall,  for  the  defendant  in  error. 

*^  GUMMERE,  C.  J.  This  suit  was  bronght  against  Will- 
iam S.  Chardavoyne  and  Annie  N.,  his  wife,  upon  a  promis- 
sory note  made  by  William  to  the  order  of  Annie,  and  indorsed 
by  her.  The  note  is  dated  Newark,  July  28,  1899,  and  is  pay- 
able at  the  Mechanics'  Bank,  Brooklyn,  New  York.  The  case 
was  tried  by  the  court  without  a  jury,  by  consent  of  the  parties. 
The  following  are  the  pertinent  facts  found  by  the  trial  court: 
Mrs.  Chardavoyne,  about  ten  days  or  two  weeks  before  July  28, 
1899^  intrusted  her  husband  with  a  blank  form  of  promissoiy 

(Tttt) 
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note,  indorsed  by  her,  to  be  filled  up  and  signed  by  him,  and 
used  at  the  German  National  Bank  of  Newark,  to  obtain  a  loan 
for  Mrs.  Chardavoyne.  The  German  National  Bank  refused 
to  discount  the  note,  and  its  refusal  was  reported  to  her.  She 
never  authorized  her  husband  to  use  the  note  for  any  other  pur- 
pose. Notwithstanding  this  fact,  he,  on  the  twenty-eighth  day 
of  July,  took  the  blank  note  to  the  banking-house  of  the  plain- 
tiff company,  in  Brooklyn,  New  York,  and  the  body  of  the 
instrument  was  then  filled  up  by  the  plaintiff^s  president,  at 
the  request  of  Mr.  Chardavo}Tie,  for  a  sum  equal  to  the  amount 
of  an  indebtedness  due  from  **®  Mr.  Chardavoyne  to  the 
plaintiff.  The  next  day  the  note  was  discounted  by  the 
plaintiff,  and  the  proceeds  placed  to  Mr.  Chardavoyne's  credit 
The  president  of  the  bank,  when  he  filled  up  the  note,  was 
ignorant  of  the  fact  that  it  had  been  indorsed  in  blank  by 
Mrs.  Chardavoyne,  and  the  plaintiff  took  it,  in  the  regular 
course  of  business,  in  good  faith,  without  notice  of  any  infirm- 
ity in  it,  and  in  payment  of  the  indebtedness  then  due  to  it 
from  Mr.  Chardavoyne.  On  this  finding  of  facts  judgment 
was  entered  for  the  plaintiff  against  both  the  maker  and  in- 
dorser  of  the  note.  The  writ  of  error  is  sued  out  by  the  in- 
dorser,  Mrs.  Chardavoyne,  alone. 

The  principal  ground  upon  which  we  are  asked  to  reverse 
this  judgment  is  that,  upon  the  facts  found,  no  liability  on 
the  part  of  Mrs.  Chardavoyne  can  be  predicated.  The  con- 
tention is  that  her  husband  had  no  authority  to  fiU  up  the 
note,  except  for  the  purpose  of  having  it  discounted  at  the 
German  National  Bank  for  her  benefit;  that  when  this  pur- 
pose failed  her  husband's  agency  ceased,  and  her  indorsement 
became  a  nullity,  and  that  his  subsequent  fraudulent  act  in 
having  the  blanks  in  the  note  filled  up,  und  then  appropriating 
it  to  the  pa}inent  of  his  own  indebtedness,  did  not  render  her 
responsible  thereon  as  indorser. 

An  examination  of  the  authorities,  however,  will  disclose 
that  this  contention  is  untenable.  The  question  to  be  deter- 
mined in  a  case  like  the  present  is  not  what  is  the  actual  limit 
of  authority  conferred  by  the  indorser  of  a  blank  note  upon 
the  person  into  whose  hands  she  delivers  it,  but  rather,  what 
authority  such  an  indorser,  by  her  conduct,  holds  out  that  per- 
son aa  possessing,  to  one  who  takes  the  note  in  good  faith,  for 
value,  and  without  notice  that  the  actual  authority  conferred 
is  a  limited  one  only ;  and  therefore,  as  is  stated  by  Mr.  Par- 
sons (1  Parsons  on  Bilk  and  Notes,  110),  ''it  is  no  defense 
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against  a  bona  fide  older^  for  value^  to  prove  either  that  the 
person  to  whom  the  instrument  was  intrusted  in  blank  had 
BO  authority  at  all  to  fill  the  blank;  or  that  his  authority  was 
limited  to  a  certain  sum  which  he  had  exceeded;  or  that  he 
was  only  authorized  to  use  the  paper  for  a  particular  purpose, 
and  had  fraudulently  converted  it  to  a  different  purpose;  or 
*°®  that  he  was  only  authorized  to  fill  the  blank  upon  a  certain 
condition^  which  had  not  happened;  or  that  the  authority  was 
limited  in  point  of  time,  and  that  the  time  had  expired/'  Prac- 
tically the  same  statement  appears  in  1  Daniel  on  Negotiable 
Instruments,  section  143,  where  it  is  said  that  "the  authority 
implied  by  a  signature  in  blank,  and  the  credit  granted,  are  so 
extensive  that  the  party  so  signing  will  be  bound,  though  the 
holder  was  only  authorized  to  use  it  for  one  purpose,  and  has 
perverted  it  to  another;  and  though  the  authority  was  limited 
to  a  time  which  has  expired,  or  was  only  to  be  exercised  upon 
a  condition  Vhich  has  not  happened/' 

The  decided  cases  fully  support  the  rule  laid  down  by  these 
authors. 

As  early  as  1780,  Lord  Mansfield,  in  Eussel  v.  Langstaffe, 
Doug.  614,  declared  that  "the  indorsement  on  a  blank  note 
is  a  letter  of  credit  for  an  indefinite  amount.  By  it  the  in- 
dorser  says :  Trust  6.  [the  person  who  received  the  note  from 
the  indorser]  to  any  amount,  and  I  will  be  his  security/  It 
does  not  lie  in  his  mouth  to  say  that  the  indorsement  is  not 
regular/* 

In  Qerrard  v.  Lewis,  L.  E.  10  Q.  B.  Div.  30,  it  was  held 
tiiat  ''a  man  who  gives  his  acceptance  [to  a  bill  of  exchange] 
in  blank,  holds  out  the  person  to  whom  it  is  intrusted  as  clothed 
with  ostensible  authority  to  fill  in  the  bill  as  he  pleases/' 

In  Bank  of  Pittsburg  v.  Neal,  63  U.  S.  (22  How.)  96,  16 
L.  ed.  323,  it  was  held  that  ^' where  a  party  to  a  negotiable  in- 
strument intrusts  it  to  the  custody  of  another,  with  blanks  not 
filled  up,  whether  it  be  for  the  purpose  to  accommodate  the 
person  to  whom  it  was  intrusted,  or  to  be  use'd  for  his  own 
benefit,  such  negotiable  instrument  carries  on  its  face  an  im- 
plied authority  to  fill  up  the  blanks  and  perfect  the  instrument," 
and  that  *^a  bona  fide  holder  of  such  an  instrument,  for  valua- 
ble consideration,  without  notice  of  the  facts  which  impeach  its 
validity  between  the  antecedent  parties,  if  he  takes  it  before 
the  same  becomes  due,  holds  the  title  unaffected  by  these  facts, 
tnd  may  recover  thereon/' 
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In  Michigan  Bank  ▼.  Eldred,  76  U.  S.  (9  WaU.)  544,  19 
L.  ed.  763,  it  is  declared  *«>  to  be  'Vell-^ttled  law  that  where 
a  party  to  a  negotiable  bill  of  exchange  or  promissory  note, 
containing  bUmks,  intrusts  it  to  the  custody  of  another^  whether 
it  be  for  the  purpose  of  accommodating  the  person  to  whom  it 
was  intrusted  or  to  be  used  to  raise  money  for  his  own  benefit, 
such  bill  or  note  especially  if  it  be  indorsed  in  blank,  carries 
on  its  face  an  implied  authority  in  the  person  to  whom  it  is  so 
intrusted  to  fill  up  the  blanks  in  his  discretion;  and  as  between 
such  party  to  the  bill  or  note,  and  innocent  third  parties  hold- 
ing the  bUl  or  note  as  transferees  for  value^  in  tiie  usual  oouiae 
of  business,  the  person  to  whom  it  is  so  intrusted  must  be 
deemed  to  be  the  agent  of  the  party  who  committed  such  bill 
or  note  to  his  custody;  and  the  legal  conclusion  is  that  he  acted 
under  the  authority  of  that  party,  and  with  his  approbation  and 
consent" 

In  Van  Duzer  y.  Howe,  21  N.  Y.  631,  it  was  decided  that 
'^a  party  who  intrusts  another  with  his  acceptance  in  blank  is 
responsible  to  a  bona  fide  holder,  although  the  blank  is  filled 
with  a  sum  exceeding  that  fixed  as  a  limit  by  the  acceptor.'' 

In  EedUch  y.  Doll,  54  N.  Y.  235,  13  Am.  Hep.  673,  the  rule 
is  stated  to  be  that  ''if  a  note  be  obtained  from  a  maker  by 
fraud ;  if  it  be  made  for  one  purpose  and  used  by  the  holder  for 
another;  if  it  be  delivered  in  blank,  with  an  agreement  that  tiie 
blank  shall  be  filled  in  one  way,  and  il  be  filled  in  another; 
iu  all  these  cases  the  maker  is  liable  to  a  bona  fide  holder  for 
value.  The  maker,  rather  than  the  innocent  holder,  must  suf- 
fer for  his  negligence  or  misplaced  confidence.*' 

In  Putnam  v.  Sullivan,  4  Mass.  45,  8  Am.  Dec  206,  it  was 
held  that  "where  a  merchant  intrusts  his  clerk  with  his  blank 
iudorsements,  and  one  by  false  pretenses  obtains  and  uses  them 
(by  writing  and  signing  promissory  notes  upon  the  face  of  the 
blanks)  such  fraudulent  use  of  tiiem  will  not  discharge  the 
indorser  against  an  innocent  indorsee.** 

In  Greenfield  Bank  v.  Stowell,  123  Mass.  196,  25  Am.  Bq). 
67,  the  rule  is  laid  down  that  **if  a  man  indorses  a  blank  form 
of  note,  and  delivers  it  with  the  intention  that  the  blank  should 
be  filled,  he  thereby  makes  the  person  to  whom  he  delivers  it 
his  agent,  *®*  and  is  responsible  for  whatever  date,  sum  or 
time  of  payment  he  may  insert,  to  a  bona  fide  indorsee.** 

In  Breckenridge  v.  Lewis,  84  Me.  349,  30  Am,  St  Bep.  353, 
24  Atl.  864,  it  was  decided  that  ''one  who  intrusts  his  signature 
to  another  for  commercial  use — ^that  is,  to  have  some  businesi 
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obligation  written  over  it,  becomes  holden  npo^i  a  negotiable 
promissory  note  fraudulently  so  written  by  flic  T>erflon  so  in- 
trusted with  it^  and  negotiated  to  an  innocent  holder/' 

It  is  unnecessary  to  multiply  authorities.    Enough  have  been 
cited  to  make  it  clear  that  one  who  indorses  a  promissory  note 
in  blank  and  intrusts  it  to  another  to  fill  it  up  and  have  it 
discounted  ior  his  (the  indorser's)   benefit,  is  liable  upon  it 
to  a  bona  fide  holder  for  yalue^  who  receiyes  it  before  maturity, 
in  the  usual  course  of  business,  from  the  person  to  whom  it  was 
iutrusted,  notwithstanding  that  the  latter  has  filled  it  up  for, 
and  fraudulently  converted  it  to,  a  purpose  entirely  different 
from  that  for  which  he  was  authorized  to  use  it.    Commercial 
paper  is  a  part  of  the  mercantile  currency  of  the  country,  and 
in  order  that  its  free  circulation  may  not  be  impeded,  it  is  the 
settled  policy  of  the  law  that  ionocent  holders  thereof,  for 
value,  should  have  a  right  to  enforce  payment  of  such  paper 
against  those  who,  by  signing  or  indorsing  it^  either  in  blank 
or  otherwise,  have  caused  it  to  become  a  part  of  such  currency. 
It  is  further  contended  on  behalf  of  the  plaintiff  in  error 
that  if  it  be  considered  that  the  indorser  of  a  blank  promissory 
note  is  liable  to  a  bona  fide  holder,  for  value,  under  the  cir- 
cumstances existing  in  the  present  case,  still  the  plaintiff  bank 
is  not  entitled  to  recover  against  her,  because  it  does  not  occupy 
that  position.    The  fact  is  established  by  the  finding  of  the 
trial  court,  as  has  already  been  stated,  that  the  plaintiff  bank 
took  the  note  ''in  the  regular  course  of  business,  in  good  faith, 
without  notice  of  any  infirmity  in  if    It  is,  therefore,  a  bona 
fide  holder.    The  trial  court  further  found  that  the  bank 
took  the  note  "in  payment  of  an  indebtedness  then  due"  to  it. 
So  far  as  this  state  is  concerned,  the  rule  is  entirely  settled  that 
a  party  taking  a  promissory  note  in  payment  of  an  antecedent 
debt  is  a  holder  of  such  note  for  a  valuable  *®*  consideration, 
and  entitled  to  protection  as  such :  Allaire  v.  Hartshome,  21  N. 
J.  L.  665,  47  Am.  Dec  175 ;  Duncan  Sherman  &  Co.  v.  Gilbert, 
29  N.  J.  L.  627.    But,  as  the  transaction  out  of  which  the 
plaintiff's  right  sprang  took  place  in  New  York,  the  question 
to  be  determined  is  whether,  by  the  law  of  that  jurisdiction, 
one  who  so  takes  a  promissory  note  is  a  holder  for  value.    The 
plaintiff  in  error  insists  that  the  rule  established  in  that  state 
is  that  where  the  holder  has  received  the  paper  as  pajrment  for 
an  antecedent  debt  he  is  not  such  a  holder,  and  refers  us  to 
a  declaration  to  that  effect  contained  in  the  opinion  of  thi« 
court  in  Dimcan  Sherman  &  Co.  v.  Gilbert,  29  N.  J.  L.  628. 

Am.  St.  Bep^  YoL  101-45 
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No  authority  for  this  statemenl  is  cited  in  the  opinion  referred 
to^  and  an  examination  of  the  New  York  cases  do  not  justify 
it. 

On  the  contrary,  the  New  York  decisions  on  this  subject, 
so  far  as  we  have  been  able  to  ascertain  by  an  examination  of 
the  published  reports  of  such  decisions,  are  in  entire  harmony 
with  our  own.  In  1840,  more  than  twenty  years  prior  to  the 
decision  in  Duncan  Sherman  &  Co.  y.  Gilbert,  the  supreme  court 
of  New  York,  in  the  case  of  Bank  of  St.  Albans  y.  Gilliland, 
33  Wend.  311,  35  Am.  Dec.  666,  held  that  ''receiving  a  note 
for  a  precedent  debt  is  receiving  it  for  value,  within  the  law- 
merchant,  if  it  be  taken  in  satisfaction  ol  such  precedent  debf^ 
and  the  indebtedness  be  canceled.'^  To  the  same  effect  is  the 
decision  of  the  court  of  appeals  in  Brown  y.  Leavitt,  31  N. 
Y.  113,  and  in  the  later  case  of  Phoenix  Ins.  Co.  y.  Church, 
81  N.  Y.  218,  37  Am.  Eep.  494,  and  Mayer  v.  Heidelbach,  123 
N.  Y.  332,  25  N.  E.  416,  9  L.  R.  A.  850. 

It  is  further  urged  on  behalf  of  the  plaintiff  in  error  that 
as  she  received  nothing  for  her  indorsement^  she  is,  at  most, 
an  accommodation  indorser,  and  that  section  5  of  our  married 
women's  act  (Gen.  Stats.,  p.  2017)  exempts  her  from  liability 
on  such  a  contract.  In  disposing  of  this  contention  it  is 
enough  to  say  that  it  has  already  been  decided  by  this  court 
that  where  a  note,  upon  which  a  married  women  puts  her  name, 
in  this  state,  first  comes  into  legal  existence  in  the  state  of 
New  York  (as  was  the  present  case),  the  statutory  provision  ap- 
pealed to  affords  her  no  protection:  Thompson  y.  Taylor,  66 
N.  J.  L.  253,  88  Am.  Si  Eep.  485,  49  Atl.  544,  64  U  R.  A. 
585. 

*^  The  only  other  ground  upon  which  the  validity  of  the 
judgment  below  is  attacked  is  based  upon  the  claim  set  un  by 
the  plaintiff  in  error  at  the  trial  of  the  cause,  that  at  the  time 
of  the  transaction  between  her  husband  and  the  bank  the  former 
was  insane,  the  contention  being  that  the  court  erred  in  its 
holding  with  regard  to  the  measure  of  liability  upon  contracts 
made  by  insane  persons.  It  is  quite  immaterial^  however, 
whether  such  error  occurred  or  not.  The  trial  court  found 
as  a  fact  that  the  husband  of  the  plaintiff  in  error  was  not 
insane  at  the  time  when  he  delivered  the  note  in  suit  to  the 
plaintiff;  and,  as  the  testimony  produced  on  the  subject  of 
Chardavoyne's  sanity  was  amply  sufficient  to  support  this  find- 
ing, it  must  be  accepted  by  this  court    Consequently,  the  ques- 
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tion  of  the  measure  of  liability,  tinder  the  conditions  men- 
tioned, is  not  involved  in  the  decision  of  the  case. 
The  judgment  under  review  should  be  affirmed. 


A9  to  the  Legal  Effect  of  a  Blank  Indoraemewi  of  a  negotiable  note, 
see  First  Nat.  Bank  t.  Payne,  111  Mo.  291,  33  Am.  St.  Bep.  520,  20  S. 
W.  41;  Dennis  ▼.  Jackson,  57  Minn.  286,  47  Am.  St.  Bep.  603,  59  N. 
W.  198;  Scollana  v.  BoUins.  173  Masa.  275.  73  Am.  St.  Bep.  284,  53 
N.  £.  863. 

The  Alteration  of  Instnimenti  hj  fillinff  blanka  therein  discussed  in 
the  monographic  note  to  Burgess  ▼.  Bliuce,  86  Am.  St.  Bep.  107-112. 
A  reference  to  this  note  will  show  that  where  one  has  intrusted  an 
instrument  containing  blanks  to  another  with  the  intent  to  become 
bound  thereon,  he  will  be  liable  upon  the  instrument  though  the 
blanks  be  filled.  He  is  deemed  to  have  given  an  implied  authority 
to  the  payee  or  holder  to  fill  the  blanks  with  the  proper  terms:  See, 
also,  Boston  Steel  etc.  Co.  v.  Steuer,  18?  Mass.  140,  97  Am.  St.  Bep. 
426.  66  N.  E.  646. 


HEIDECAMP  Y.  JEESET  CITY,  HOBOKEN  AND  PAT- 
TEESON  STEEET  EAILWAY  COMPANY. 

[69  N.  J.  L.  284,  55  Atl.  239.] 

PARENT  AND  CHILD — Adopted  Children. — ^Next  of  Sin  of  an 
adopted  child  is  the  next  of  kin  by  blood  and  not  the  adopting  parent, 
under  a  statute  concerning  adoption  which  wholly  fails  to  bestow 
upon  the  adopting  parent  any  right  to  inherit  the  estate  of  the 
adopted  child,     (pp.  708,  709.) 

J.  P.  Mintbum,  for  the  plaintiff  in  error. 
W.  D.  Edwards,  for  the  defendant  in  error. 


VAN  SYCKEL,  J.  This  suit  is  brought  by  John 
Heidecamp,  administrator  of  Annie  Heidecamp,  deceased,  un- 
der our  death  act,  for  the  benefit  of  the  next  of  kin. 

Previously  to  the  injury  which  caused  her  death  Annie  had 
been  adopted  as  the  daughter  of  the  plaintiff,  under  the  "act 
concerning  the  adoption  of  infants,'^  with  the  written  consent 
of  the  mother. 

■**  The  trial  court  held  that  the  adopting  father  was  not  the 
next  of  kin,  and  that  the  natural  mother  could  recover  nomi- 
nal damages  only,  and  a  verdict  was  directed  accordingly.  The 
plaintiff  below  is  the  plaintiff  in  error.  The  question  to  be 
reviewed  is  whether  this  instruction  of  the  trial  court  is  cor- 
lect 
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I 

Our  death  act,  raider  which  this  suit  is  prosecuted,  pro-  i 

yides  that  the  action  shall  be  for  the  exclusive  benefit  of  the  i 

widow  and  next  of  kin  of  such  deceased  person,  and  the  sum 
recovered  shall  be  distributed  to  such  widow  and  next  of  kin 
in  the  proportions  provided  by  law  in  relation  to  the  distribu- 
tion of  personal  property  left  by  persons  dying  intestate. 

The  next  of  kin  in  this  act  must  be  held  to  mean  the  next 
of  kin  by  blood,  unless  the  ''act  concerning  the  adoption  of 
infants'^  impresses  upon  the  term  a  different  meaning  as  ap- 
plicable to  this  case. 

Our  *'act  ^concerning  adoption''  (Gen.  Stats.,  p.  1714,  pL 
17)  provides  "that,  upon  the  entry  of  the  decree  of  adoption, 
the  parents  of  the  child,  if  living,  shall  be  devested  of  all  legal 
rights  and  obligations  due  from  them  to  the  child  or  ehildi^ 
or  from  the  child  or  children  to  them;  and  the  child  or  children 
shall  be  free  from  all  legal  obligations  of  obedience  or  other- 
wise to  the  parents ;  and  the  adopting  parent  or  parents  of  the 
child  or  children  shall  be  invested  with  every  l^al  right  in 
respect  to  obedience  and  maintenance  on  the  part  of  the  child 
or  children  as  if  said  child  or  children  had  been  bom  to  them 
in  lawful  wedlock;  and  the  child  or  children  shall  be  invested 
with  every  legal  right,  privilege,  obligation  and  relation  in  re- 
spect to  education,  maintenance  and  the  rights  of  inheritance 
to  real  estate  or  to  the  distribution  in  personal  estate  on  the 
death  of  such  adopting  parent  or  parents  as  if  bom  to  them 
in  lawful  wedlock.'* 

The  statute  expressly  invests  the  adopting  parent  with  every 
legal  right  in  respect  to  obedience  and  maintenance  on  the  part 
of  the  child  as  if  the  child  had  been  bom  to  them  in  lawful 
wedlock,  but  it  wholly  fails  to  bestow  upon  the  *^  adopting 
parent  any  right  to  inherit  the  estate  of  the  adopted  child. 

That  the  draftsman  of  the  act  did  not  intend  to  confer  any 
such  properbr  right  upon  the  adopting  parent  is  emphasized 
by  the  immediately  succeeding  provision  that  the  adopted  child 
shall  be  invested  with  every  legal  right,  privilege,  obligation 
and  relation  in  respect  to  education,  maintenance  and  the  rights 
of  inheritance  to  real  estate  or  to  the  distribution  in  personal 
estate,  on  the  death  of  the  adopting  parents  as  if  bom  to  them 
in  lawful  wedlock. 

The  statute  further  provides  that,  on  the  death  of  tiie  adopt- 
ing parent  and  the  subsequent  death  of  the  adopted  child  with- 
out issue,  the  property  of  such  adopting  deceased  parent  sIiaU 
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descend  to,  and  be  distributed  among,  the  next  of  kin  of  said 
parent,  and  not  to  the  next  of  Idn  of  the  adopted  child. 

The  adopting  father  is  therefore  excluded  from  inheriting^ 
as  the  next  of  kin  of  the  adopted  child,  not  only  by  the  failure 
of  the  statute  to  invest  him  with  such  right,  but  also  by  the 
declaration  that,  in  determining  who  are  "the  next  of  Idn  of 
the  adopted  child,  regard  is  not  to  be  paid  to  the  fact  of  adop- 
tion; the  next  of  Bn  of  the  adopted  child  are  his  next  of  kin 
by  blood. 

I  have  found  no  authority  which  will  justify  a  different  in- 
terpretation of  our  statutes. 

Barnes  y.  Allen,  25  Ind.  222,  holds  that  adopted  children 
are  the  heirs  of  adopting  father  in  the  degree  of  children,  and 
are  entitled  to  inherit  from  him.  No  other  construction  could 
be  given  to  the  Indiana  statute,  which  provides  that  the  adopted 
child  shall  have  the  same  interest  in  the  estate  of  adopting 
parent,  by  descent  or  otherwise,  as  if  the  natural  heir  of  such 
parent. 

The  question  whether  the  adopting  father  could  inherit  from 
the  child  is  not  involved  or  discussed  in  the  case. 

In  Bamshisel  v.  Ferrell,  47  Ind.  335,  the  court  expressly  de- 
clares that,  as  between  the  adopted  child  and  the  lawful  chil- 
dren of  the  adopting  parent,  the  legal  relation  as  to  inheri- 
tance is  not  changed  or  affected  by  the  adoption;  that  on 
•*''  the  deafh  of  the  adopted  child,  his  next  of  kin  by  blood 
take  from  him. 

In  Davis  v.  King,  95  Ind.  1,  it  appears  that,  in  1883,  the 
Indiana  statute  was  amended  by  providing  that  property,  real 
and  personal,  which  came  to  the  adopted  child  by  gift,  devise 
or  descent  from  the  adopting  parent  should,  on  the  death  of 
the  child,  go  to  the  heirs  of  the  adopting  parent,  the  same  as 
if  such  child  had  not  been  adopted. 

The  right  of  the  adopting  parent  to  succeed  as  next  of  kin 
to  the  child  was  not  in  this  case. 

In  Bemders  v.  Koppelman,  68  Mo.  482,  30  Am.  Bep.  802, 
the  Missouri  court  expressly  ruled  that,  on  the  death  of  the 
adopted  child,  his  estate  will  go  to  his  relations  by  blood,  and 
not  to  those  by  adoption.  This  interpretation  was  based  by 
the  court  upon  the  fact  that  the  statute  of  that  state  does  not 
provide  who  shall  inherit  from  the  adopted  child,  but  only  that 
the  adopted  child  shall  inherit  from  the  adopting  parent. 
Delano  y.  Bruerton,  148  Mass.  619,  20  N.  E.  308,  2  L.  B.  A. 
698,  Warren  y.  Prescott^  84  Me.  483,  30  Am.  St  Bep.  370, 
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24  Atl.  948,  17  L.  B.  A.  435,  and  HartweU  v,  Teft,  19  R.  L 
644,  36  AtL  882,  34  L.  R.  A.  600,  give  no  support  to  the 
daim  of  the  adopting  parent. 

John  Heidecamp,  therefore,  cannot  be  regarded  as  the  next 
of  kin,  and  the  action  can  be  maintained  only  in  the  right 
of  the  natural  mother  of  the  deceased  child,  who  is,  under  our 
law,  the  next  of  kin.  She  had  abandoned  her  child  and  re- 
leased all  claims  to  her  services,  and  was  therefore  legally  en- 
titled to  no  substantial  damages.  If  it  was  error  to  direct  a 
verdict  for  nominal  damages,  the  plaintiff  in  error  cannot  com- 
plain. 

There  is  no  error  in  the  direction  of  the  trial  court  which 
was  injurious  to  the  plaintiff,  and  the  judgment  should  there- 
fore be  affirmed* 


For  Authorities  Becbring  on  the  decision  in  the  principal  case,  see 
the  monographic  notes  to  Van  Matre  r.  Sankey,  89  Am.  8t.  Bep. 
226;  In  re  Ingram,  12  Am.  St.  Bep.  100;  and  the  subsequent  cases  of 
Quinn  v.  Quinn,  6  S.  Dak.  328,  49  Am.  St.  Bep.  875,  58  N.  W.  808; 
Clarkson  v.  Hatton,  143  Mo.  47,  65  Am.  St.  Bep.  635,  44  S.  W.  761, 
39  L.  B.  A.  748;  Phillips  v.  McConica,  59  Ohio  St.  1,  69  Am.  St.  Bep. 
753,  51  N.  E.  445;  Butterfield  v.  Sawyer,  187  HI.  598,  79  Am.  St.  Bep. 
246,  58  N.  E.  602,  52  L.  B.  A.  75. 


ENEIGHT  V.  OLIVEa 
[69  N.  J.  L.  357,  55  AtL  277.] 

MASTEB  AND  SEBVAlTr— Negligence  of  FeUow-serrant— 

Employes  of  a  common  master  engaged  in  a  common  employment  of 
erecting  a  building  or  other  structure  are  all  fellow-servants,  and 
if  injury  occurs  to  one  of  such  employes  by  reason  of  negligent  con- 
struction, caused  by  the  carelessness  of  a  coemploy6,  the  master  is 
not  liable,     (p.  712.) 

MASTEB  AND  8EBVANT— NegUgence  of  FeUow-servant.— If 
the  master  has  furnished  a  sufficiency  of  safe  appliances  to  select 
from  in  the  construction  of  a  building,  he  is  not  liable  for  an  injury 
to  an  employ^  arising  from  the  selection  by  a  fellow-servant  of  an 
imperfect  appliance  not  furnished  by  the  master,     (p.  714.) 

BiASTEB  AND  8EBVANT— Fellow-senrants. — The  Foreman  of 
employes  of  a  common  master  engaged  in  a  common  employment  of 
erecting  a  building  is  a  fellow-servant  with  them  while  directing  or 
assisting  them  in  the  performance  of  the  duties  of  the  common  em- 
ployment, and  the  master  is  not  liable  for  the  negligence  of  such 
foreman  resulting  in  injury  to  one  of  such  common  employes,  except 
when  his  acts  relate  to  personal  duties  due  the  employfi  from  the 
master,  and  from  which  he  cannot  escape  liability  by  delegating 
them  to  another,     (pp.  714,  715.) 

MASTEB  AND  SEBVANT — ^Negligence  of  Incompetent  Fel- 
low-servant— ^Assumption  of  Bisks. — ^If  an  injury  to  an  employ 6  grows 
ont  of  the  negligence  of  his  incompetent  fellow-servant,  and  the  con* 
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ditions  and  his  incompetency  were  known  to  the  injured  employd,  or 
should  have  been  known  to  him  by  the  exercise  of  ordinary  care  be- 
fore exposing  himself  to  the  danger  complained  of,  and  yet  without 
notice  to  the  master,  or  seeking  in  any  way  to  remedy  such  condi- 
tionSy  he  continued  in  the  employment  which  resulted  m  the  injury, 
he  must  be  held  to  have  assumed  the  risk  as  an  obvious  one,  and  can- 
not recover  of  the  master,     (p.  716.) 

MASTEB  AND  SEBVANT— FeIlow-8enrant&— A88umi>tion  of 
Slsks. — Servants  employed  by  or  under  the  control  of  the  same  master, 
in  a  common  employment,  obviously  exposing  them  to  injury  from  the 
negligence  of  others  so  employed  or  controlled,  although  engaged 
in  different  departments  of  the  common  business,  are  fellow-servants, 
who  assume  the  risk  of  each  other's  negligence,  and  cannot  have 
recourse  to  the  master  for  any  injury  resulting  therefrom,  (pp.  716, 
717.) 

W.  Dixon,  for  the  plaintiff  in  error. 

Bell^  Edwards  &  Lawrence,  for  the  defendant  in  error. 

«»  HENDEICKSON,  J.  The  plaintiff,  who  ia  a  carpenter, 
was  engaged  with  other  carpenters  and  with  laborers  in  con- 
structing center  panels  within  the  spaces  made  by  the  iron 
cross-beams  of  a  large  refrigerator  building  in  Jersey  City, 
then  in  course  of  erection,  wiiich  were  for  the  temporary  sup- 
port of  a  concrete  floor  then  being  laid  in  the  several  stories 
of  the  building.  The  work  had  progressed  until  the  fourth 
floor  had  been  reached,  and  the  plaintiff,  while  engaged  in  nail- 
ing **•  the  comers  of  a  center  panel,  and  in  nailing  and  fit- 
ting together  the  sheathing-boards  that  had  been  laid  down 
thereon,  a  defective  support  gave  way  under  his  weight,  so  that 
he  fell  through  the  sheathing  to  the  floor  below  and  sustained 
injuries  thereby  for  which  he  brought  suit  against  his  em- 
ployer, the  defendant  corporation. 

The  gravamen  of  the  action  was  negligence  in  failing  to  pro- 
vide proper  support  to  the  floor  or  sheathing  upon  which  the 
plaintiff  was  working,  and  in  failing  to  provide  competent  and 
skillful  employes  to  lay  and  construct  such  flooring  and  in  fail- 
ing to  proj)crly  inspect  and  maintain  the  same  in  a  reasonably 
safe  and  sound  condition  while  the  plaintiff  was  working  there- 
on in  discharge  of  his  duties. 

At  the  close  of  the  plaintiff^s  evidence  at  the  trial  motion 
was  made  for  a  nonsuit,  upon  the  ground,  among  others,  that 
the  accident  was  the  result  of  the  negligence  of  a  fellow-ser- 
vant The  learned  judge  ordered  a  nonsuit,  observing  that  the 
ease  was  either  within  the  principle  of  Curley  v.  Hoff,  62  N. 
J.  L.  769,  42  Atl.  731,  or  within  that  of  Saunders  v.  Eastern 


Digitized  by  VjOOQIC 


HydrauUc  Co.,  63  N.  J.  L.  654,  76  Am.  St  Bep.  222,  44  Ai 
630.    We  have  not  stopped  to  determine  as  to  the  applicancy 
of  these  cases,  for  we  can  more  appropriately,  we  think,  invoke 
in  support  of  the  nonsuit  the  doctrine  of  fellow-servant    It 
is  contended  for  the  plaintiff  that  the  defendant  failed  in  his 
duty  to  use  reasonable  care  to  provide  for  him  a  reasonably 
safe  place  in  which  to  work.    But  this  duty  of  the  master  does 
not  apply  where  the  place  of  work  is  one  that  the  servants  them- 
selves undertake  to  erect  and  provide  as  one  of  the  duties  and 
undertakings  of   their  common  employment     In  such  a  case, 
if  any  injury  occurs  to  an  employ^  by  reason  of  negligent  con- 
slruction,  caused  by  the  carelessness  of  a  coemploy6,  the  mas- 
ter is  not  liable.     This  principle  is  clearly  laid  down  by  the 
supreme  court  in  Maher  v.  McGrath,  58  N.  J.  L.  469,  33  AtL 
945,  and  in  this  court  in  Olsen  v.  Nixon,  61  N.  J.  L.  671,  40 
Atl.  694.     The  only  liability  that  could  fall  upon  the  master 
in  such  case  would  be  for  negligence  in  the  selection  of  the 
workmen.    And  the  general  rule  is  also  well  established  that 
employes  of  a  common  master,  who  are  engaged  in  the  com- 
mon employment  of  erecting  the  same  structure,  *®^  are  all 
fellow-servants:  12  Am.  &  Eng.  Ency.  of  Law,  1015,  and  note 
2,  where  cases  are  cited.    The  same  principle  is  recognized  in 
Maher  v.  MqGrath,  58  N.  J.  L.  469,  33  AtL  945,  where  the 
plaintiff  was  a  laborer,  who  sued  the  master  for  injuries  received 
from  the  fall  of  a  scaffold  while  attending  upon  masons  en- 
gaged in  constructing  the  walls  of  a  brick  building.     One  of 
the  questions  to  be  considered  in  this  case  is,  Was  the  plaintiff 
injured  through  the  fault  of  a  coservant  and  not  through  the 
fault  of  the  master?     Some  further  statement  of  the  facts  may 
be  helpful.     The  panel  referred  to  as  to  form  of  construction 
is  aptly  described  in  the  case  as  being  like  a  box  without  top 
or  bottom.     It  was  abput  twenty  feet  by  about  six  feet  in  di- 
mensions and  had  a  depth  of  eighteen  inches.    It  rested  upon 
hangers  secured  upon  the  beams.    Upon  the  sides  of  the  panel 
were  also  hangers  or  clips  in  which  were  laid  putlogs,  spoken 
of  in  the  case  as  putlocks  or  f  ootlocks,  across  the  panel,  upon 
which  the  sheathing  was  laid.    The  putlogs  were  five  in  num- 
ber, and  the  sheathing  was  in  two  sections.     In  one  section  the 
boards  were  about  fifteen  feet  in  length   and  were  met  by  the 
boards  in  the  adjoining  section,  having  a  length  of  about  fivo 
or  six  feet.    The  boards  of  the  two  sections  were  made  so  as  to 
meet  upon  the  fourth  putlog.     It  is  assumed  that  this  putlog, 
by  reason  of  the  junction  tiiereon  of  the  two  sections  of  the 
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gheathing,  would  naturally  be  Bubjected  to  the  greater  weight 
or  strain  from  any  encumbrance  put  upon  it»    The  putlogs 
were  out  of  three  by  four  inch  lumber,  thirteen  feet  long,  and 
in  order  to  make  three  putlogs  out  of  one  piece  of  timber,  the 
third  one  in  some  cases  had  to  be  cut  an  inch  short    To  sup- 
ply this  deficiency  in  length  furring  strips  of  the  required  di* 
mension  were  nailed  at  the  end  with  three  or  four  nails.    In 
placing  the  putlogs  into  the  hangers  or  clips  it  was  found  that 
one  out  of  the  five  was  a  short  one  that  had  been  pieced ;  and 
that  was  the  fourth  in  order  upon  whieh  the  two  sections  of 
the  sheathing  met.    It  was  found  after  the  accident  that  it  was 
this  fourth  putlog  which  gave  way  under  the  plaintifPs  weight, 
and  while  the  putlog  proper  fell  below,  the  furring  strip  had 
split  off  and  was  foimd  in  the  hanger.    It  is  contended  by  the 
plaintiff  that  *^  the  master  was  negligent  in  furnishing  im- 
perfect and  defective  putlogs,  and  was  also  negligent  in  em- 
ploying unskillful  workmen  in  the  persons  of  ordinary  labor- 
ers, who  were  attending  upon  the  carpenters,  to  lay  them  down, 
whereby  the  defective  putlog  was  placed  in  such  a  position  as  to 
cause  the  accident  to  the  plaintiff,  which  otherwise  would  not 
have  been  at  all  likely  to  occur.    And,  first,  as  to  the  alleged 
negligence  of  the  master  in  furnishing  some  putlogs  which  were 
pieced  at  the  end  and  alleged  to  be  thereby  rendered  defective. 
The  putlogs  were  being  made  by  some  of  the  carpenters  at  work 
on  the  job.    They  had  cut  a  number  of  them  an  inch  short,  in 
the  way  before  stated,  piecing  them  at  the  end,  under  the  di- 
rection of  the  foreman,  and  then  the  president  of  the  defend- 
ant company  came  along  and  stopped  the  cutting  of  any  more 
short  putlogs;  and  thereafter  the  practice  was  abandoned.    The 
short  putlogs  continued  to  be  used,  but  as  fast  as  the  concrete 
flooring  laid  upon  the  sheathing  was  set  the  temporary  con- 
struction underneath  was  withdrawn  and  the  lumber  that  re- 
mained fit  was  used  again  in  other  centers,  so  that  as  the  case 
shows,  there  were  plenty  of  putlogs  for  use,  and  a  sufficient 
number  at  all  times  of  the  putlogs  that  were  not  pieced  to 
select  from  using  the  imperfect  ones. 

These  putlogs  were  selected  by  one  or  more  of  the  carpen- 
ters, of  whom  there  were  at  least  six  at  work  at  the  time  of 
the  accident,  and  they  were  carried  by  the  laborers,  as  were  the 
boards  and  other  materials  used,  and  placed  alongside  the 
panel  for  which  they  were  intended.  Now,  regarding  the  put- 
log as  an  appliance  which  it  was  the  duty  of  the  master  to  fur- 
nish that  would  be  reasonably  safe  for  tiie  purpose  designed — 
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a  duty  that  could  not  be  delegated— still  it  is  well  s^led  that, 
where  the  master  has  furnished  a  sufficiency  of  safe  appliano^ 
to  select  from,  the  liiaster  is  not  liable  for  an  injury  to  an  em- 
ploys arising  from  the  selection  by  a  coservant  of  an  imperfect 
appliance  not  furnished  by  the  master  for  the  purpose.  Thia 
principle  was  laid  down  by  this  court  in  Maher  v.  Thropp,  59 
N.  J.  L.  186,  35  Ati.  1057,  and  in  Guggenheim  Smelting  Co. 
V.  Planigan,  62  N.  J.  L.  354,  41  Atl.  844,  42  Atl.  145.  As 
before  shown,  the  corporation  had,  by  its  president,  plainly  con- 
demned *®^  the  use  of  the  pieced  putlog,  by  directing  the  car- 
penters in  charge  of  that  work,  and  upon  whom  the  duty  of 
selection  rested,  to  stop  cutting  and  piecing  putlogs  in  that 
way. 

But,  upon  another  principle,  the  master  cannot  be  held  to 
be  negligent  because  there  wei-e  imperfect  putlogs  upon  the 
premises  that  might  be  brought  into  use.  This  was  an  appli- 
ance which  the  carpenters  were  to  prepare,  and  did  prepare, 
out  of  materials  furnished  by  the  master,  in  the  course  of  their 
general  work.  It  is  not  disputed  but  that  the  material  fur- 
nished for  the  putlogs  was  of  the  proper  quality  and  was  suffi- 
cient in  quantity.  It  therefore  follows^  upon  the  principle 
already  stated,  that  any  injury  to  a  coemployi,  by  reason  of 
faulty  construction,  does  not  fall  upon  the  master :  Maher  v. 
McQrath,  68  N.  J.  L.  469,  33  Atl.  945.  The  fact  that  they 
acted  under  the  direction  of  the  foreman  in  charge  of  the  mea 
in  doing  what  they  did  does  not  affect  the  question  of  liability. 
The  foreman  was,  under  the  circumstances,  a  fellow-senant 
with  the  other  employ68  engaged  in  the  common  employmGit. 

The  rule  upon  this  subject  is  correctly  laid  down  by  the  su- 
preme court  in  O^Brien  v.  American  Dredging  Co.,  53  N.  J* 
L.  291,  21  Atl.  324.  The  decision  has  been  approved  by  this 
court  in  Maher  v.  Thropp,  59  N.  J.  L.  186,  35  Atl.  1057,  and 
Olsen  V.  Nixon,  61  N.  J.  L.  671,  40  Atl.  694.  This  rule  was 
again  very  fully  discussed  and  approved  by  the  court  of  enora 
and  appeals  in  the  recent  case  of  Knutter  v.  New  York  etc. 
Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  665,  58  L.  R.  A.  808.  But, 
perhaps,  the  better  and  more  complete  answer  to  the  alleged 
ground  of  liability  on  the  part  of  the  defendant,  by  reason  of 
its  alleged  negligence  in  connection  with  the  cutting,  making 
and  use  of  the  imperfect  putlog,  may  be  found  in  this :  That  it 
plainly  appears  that  such  negligence,  if  any,  was  not  the  proxi- 
mate cause  of  the  injury.  It  was  proven  by  otic  of  the  car- 
penters, who  was  the  plaintiff's  witness,  that  he  had  been  a 
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carpenter  for  fifty  years;  that  he  was  employed  upon  this  work^ 
andy  under  instructions  from  tlie  foreman^  he  cut  and  prepared 
putlogs  and  was  so  engaged  when  stopped  by  the  president; 
that  they  were  pieced  in  a  proper  way;  that  this  wm  often 
done,  but  they  did  it  for  the  prevention  of  ^^  lateral  motion, 
not  for  bearing;  that  the  bearing  of  the  short  putlog  would  be 
one  inch  without  the  furring  strip ;  that  the  pieces  were  nailed 
on  with  eight-penny  nails;  that  they  used  three  or  four  nails 
in  each  piece,  which  together  would  stand  a  strain  of  eight  or 
nine  hundred  pounds.  This  was  not  contradicted,  and  there 
was  no  evidence  tending  to  show  that  the  pieced  putlogs  were 
not  reasonably  safe  for  use  in  any  other  of  the  places  designated 
for  the  putlogs,  except  the  fourth  place,  where  the  boards  of  the 
two  sections  of  the  sheathing  joined.  It  was  the  improper 
placing  of  the  one  pieced  putlog  at  the  point  where  there  would 
be  the  greatest  strain  in  the  whole  panel  that  was,  as  it  seems 
to  us,  the  proximate  cause  of  the  accident 

This  being  the  situation,  the  only  question  remaining  is,  was 
the  faulty  arrangement  of  the  putlogs  a  breach  of  any  duty 
tliat  belonged  to  the  master,  or  was  it  the  fault  of  a  felJow-ser- 
vant  or  of  the  plaintiff  himself  P.  The  evidence  does  not  show 
that  the  master  was  present  or  participating  in  any  way  in  the 
construction  and  sheathing  of  the  panels.  Under  the  princi- 
ples already  stated,  he  had  furnished  the  proper  and  necessary 
materials  for  this  work  that  was  in  charge  of  the  carpenters  and 
laborers,  under  the  direction  of  the  foreman.  He  owed  them 
no  duty  thereafter  in  the  conduct  of  this  work.  The  only  lia- 
bility that  could  attach  to  him  for  an  injury  to  an  employ^ 
so  engaged  woidd  be  where  it  arose  from  his  failure  to  exer- 
cise reasonable  care  in  the  employment  of  a  coservant,  whose 
negligence  caused  the  injury.  And  this  is  the  chief,  if  not  tlie 
only,  point  of  attack  by  the  plaintiff  in  this  part  of  the  case. 
His  contention  is  that  the  ordinary  laborers  were  directed  or 
permitted  to,  not  only  carry  the  putlogs  to  the  panel  in  ques- 
tion, but  to  lay  them  down  in  the  clips — a  duty  which  belonged 
to  the  carpenters,  and  for  which  the  laborers  were  incompetent; 
that,  if  they  had  known  how  to  do  their  work  and  had  been  prop- 
erly instructed,  the  accident,  in  all  probability,  would  not  have 
happened.  It  will  be  perceived  that  it  is  not  claimed  that  the 
master  employed  Incompetent  men,  having  regard  to  the  par- 
ticular work  required  of  them,  but  rather  that  the  ordinary 
••*  laborers,  employed  as  attendants  to  wait  upon  the  carpenters, 
were  ordered  to  do  certain  acts  which,  it  is  alleged,  they  were 
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not  qualified  to  perform.  The  laying  down  of  the  putlogs  was 
only  the  work  of  a  helper,  whose  duty  it  was,  also,  to  lay  down 
the  boards  loosely  upon  the  putlogs,  preparatory  to  the  work  of 
the  carpenters,  whose  duty  it  was  to  adjust^  secure  and  complete 
the  structure,  for  which  all  the  appliances  and  materials  had 
been  prepared  by  them.  As  before  stated,  it  was  the  duty  of 
the  carpenters  to  select  the  putlogs  to  be  carried  to  the  panel, 
and  the  case  shows  that,  when  the  sides  of  the  panel  were  in 
place, and  the  putlogs  and  sheathing  boards  were  laid  down, 
the  carpenters  proceeded  to  nail  the  sides  and  ends  together, 
to  arrange  the  putlogs  so  that  the  fourth  should  be  in  place 
so  that  the  sheathing  boards  would  properly  meet  upon  it  The 
loose  boards  upon  both  sections  had  to  be  adjusted,  made  tight 
and  nailed,  so  as  to  prevent  any  leakage  of  the  concrete.  The 
case  shows,  and  it  is  apparent  from  the  situation,  that,  in  per- 
forming the  details  of  the  work  thus  outlined,  the  carpenters 
must  have  seen  the  putlogs  and  the  clips  containing  them*  And 
it  was  clearly  their  iutj  to  see  that  the  putlogs  were  in  good 
condition,  suitable  in  character  and  properly  placed  to  give  the 
support  intended. 

But  even  conceding  that  the  conditions  of  danger  which  pre- 
cipitated the  plaintiff's  injury  grew  out  of  negligence  of  the 
coservant,  as  the  result  of  his  incompetency,  since  it  plainly 
appears  that  these  conditions  were  known  to  the  plaintiff,  or 
should  have  been  known  to  him  by  the  exercise  of  ordinary  care 
before  exposing  himself  to  the  danger  complained  of,  and  yet 
that,  without  notice  thereof  to  the  master  or  seeking  in  any  way 
to  remedy  these  conditions,  he  continued  in  the  employment 
which  resulted  in  the  injury,  he  must  be  held  to  have  assumed 
the  risk  as  an  obvious  one,  and  cannot  recover.  The  principls 
involved  in  the  proposition  is  so  well  established  that  the  citation 
of  authoritiee  will  be  unnecessary. 

An  effort  has  been  made  by  the  plaintiff  to  escape  this 
result  of  his  own  negligaice  and  that  of  his  coservante  upon 
'^  the  ground  that  though  he  was  engaged,  at  the  time  of  his 
injury,  in  doing  this  detail  work  on  or  about  the  pand  on 
the  ground  that  he  did  not  know  of  the  pieced  putlogs,  and 
had  no  knowledge  as  to  who  were  CTiployed  to  lay  down  the 
putlogs — ^a  work  that,  some  time  before  the  accident,  waa  per- 
formed by  the  carpenters.  But  the  rule  whidi  governs,  under 
such  circumstances,  is  this :  That  servants  employed  by  or  under 
the  control  of  the  same  master,  in  a  common  employmoit  ob- 
viously exposing  them  to  injury  from  the  negligenoe  of  otbers 


Digitized  by  VjOOQIC 


June,  1903.]  Enbioht  v.  Oliver. 


717 


BO  employed  or  controlled,  although  engaged  in  different  de- 
partmenta  of  the  common  buainess,  are  fellow-servants,  who  as- 
sume the  risk  of  each  other's  negligence,  and  cannot  have  re- 
course to  the  master  for  any  injury  resulting  therefrom :  O'Brien 
V.  American  Dredging  Co.,  63  N.  J.  L.  291,  21  Atl.  324.  We 
think  the  plaintiff  failed  to  show  any  actionable  negligence  of 
the  defendant  as  causing  the  injury  complained  of,  and  there- 
fore the  judgment  of  nonsuit  must  be  aflSrmed,  with  costs. 

On  Who  are  Fellow-servants,  see  the  monograpMc  notes  to  Fox  t 
Sandorf,  67  Am.  Dec.  588-597;  Fiak  v.  Central  Pac.  B.  B.  Co.,  1  Am! 
St.  Kep.  2,  33.  Tests  for  determining  the  question  are  given  in  the 
recent  cases  of  Chicago  City  By.  Co.  v.  Leach,  208  Til.  198,  100  Am, 
St.  Bep.  216,  70  N.  E.  222;  KeUy  Island  Lime  etc.  Co.  ▼.  Pachuta. 
69  Ohio  St.  4C2,  100  Am.  St.  Bep.  706,  69  N.  E.  988;  Grant  v.  Key- 
stone Lumber  Co.,  119  Wis.  229,  100  Am.  St.  Bep.  883,  96  N.  W.  535. 
As  to  whether  a  foreman  is  a  vice-principal  or  a  fellow-servant  with 
the  «mploy68  nnder  him,  see  the  monographic  note  to  Mast  ▼  Kern, 
75  Am.  St.  Bep.  613-621,  and  the  recent  case  of  Kelly  Island  Lime 
etc.  Co.  ▼.  Pachuta,  69  Ohio  St.  462,  69  N.  E.  988,  100  Am.  St.  Bep. 
706,  and  cases  cited  in  the  cross-reference  note  thereto. 

An  Employer  Owes  to  his  Employee  the  duty  to  provide  a  reason- 
ably safe  place  in  which  to  work  and  reasonably  safe  tools  and  ap- 
pliances: See  the  monographic  note  to  Mast  v.  Kern,  75  Am.  St.  Bep. 
591-595;  Davis  -Coal  Co.  v.  PoUand,  158  Ind.  607,  62  N.  E.  492,  92 
Am.  St.  Bep.  319,  and  cases  cited  in  the  cross-reference  note  thereto. 
If  an  employ^  is  injured  by  the  failure  of  his  employer  to  furnish 
him  a  safe  place  in  which  to  work,  the  latter  cannot  escape  liability 
on  the  ground  that  the  injury  was  the  result  of  the  negligence  of 
a  fellow-servant  in  constructing  an  unsafe  appliance,  for  the  em- 
ployer owes  a  positive  obligation  to  his  employ^  which  he  cannot 
avoid  by  deputing  its  performance  to  another  employ^:  Chicago  etc. 
B.  B.  Co.  V.  Maroney,  170  111.  520,  62  Am.  St.  Bep.  396,  48  N.  B.  958. 
See,  too,  Edward  Hines  Lumber  Co.  v.  Ligas,  172  HI.  315,  W  Am.  St. 
Bep.  38,  50  K.  E.  225;  note  to  Mast  ▼.  Kern,  75  Am.  St.  Bep^  607; 
and  compare  Kimmer  v.  Weber,  151  N.  Y.  417,  56  Am.  St.  Bep.  630, 
45  N.  E.  860;  Channon  v.  Sanford  Co.,  70  Conn.  573,  66  Am.  St.  Bep. 
133,  40  Atl.  402,  41  L.  B.  A.  200;  Daugherty  v.  Milliken,  163  N.  Y. 
527,  79  Am.  St.  Bep.  608,  57  N.  E.  757.  In  this  last  case  it  is  held 
that  where,  as  in  placing  derricks  for  a  temporary  use,  an  employer 
exercises  reasonable  care  to  furnish  safe  and  proper  materials  and  to 
employ  competent  and  skillful  workmen,  he  has  discharged  his  whole 
duty,  and  is  not  responsible  to  an  employ^  for  the  negligent  use  of  the 
materials. 

The  lAabiUty  of  an  Employer  to  his  employ^  for  injuries  resulting 
from  defective  machinery  and  appliances  is  the  subject  of  a  mono- 
grftpS^c  note  to  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Bep.  289« 
325,  and  thf  right  of  recovery  by  employ^  accepting  hazardous  duties 
is  the  subject  of  a  monographic  note  to  Houston  etc.  By.  Co.  v.  Do 
Walt,  97  Am.  St.  Bep.  884-ODa 
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RIVER  RAILROAD  COMPANY. 

[177  N.  Y.  69,  69  N.  E.  223.1 

EVIDENCE.— In  an  Action  for  Penmial  InJnrieB  the  eridanea 
of  experts  as  to  future  eonsoquences  which  are  expeeted  to  follow 
the  injury  are  competent,  but  to  authorize  such  evidence  the  appra- 
hended  consequences  must  be  such  as  in  the  ordinary  course  of  natare 
are  reasonably  certain  to  occur.  Consequences  which  are  contingent, 
speculative,  or  merely  possible  are  not  proper  to  be  considered  in 
estimating  damages,  and  may  not  be  proved,     (p.  721.) 

EVIDENCE.— A  Medical  Expert  Should  not  be  Permitted  in 
an  action  for  personal  injuries  to  state  numerous  things  which  might 
result  as  consequences  of  the  injury,  as  that  it  might  affect  tha 
bladder  or  kidneys  or  other  organs  of  the  body  and  in  &e  end  becoma 
permanent,     (p.  721.) 

Action  for  personal  injuries.  Judgment  for  the  plaintiff 
based  upon  the  verdict  of  a  jury.  On  appeal  to  the  appellate 
division  of  the  supreme  court  of  the  fourth  judicial  district  the 
judgment  was  afiSrmed. 

Maurice  C.  Spratt,  for  the  appellant. 

Eugene  M.  Bartlett^  for  the  respondent 

^  O'BRIEN,  J.  On  February  2,  1902,  the  plaintiff  waa 
injured  in  a  collision  on  the  defendant's  belt  lin^  in  Buffalo. 
It  was  a  cold,  stormy  night,  and  a  great  deal  of  snow  had  fallen 
and  drifted.  Objects  could  not  be  seen  very  far  through  the 
snow  and  it  continued  to  storm  after  the  plaintiff  left  the 
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train.  The  car  in  which  the  plaintiff  was  seated  had  the  seats 
arranged  so  that  for  a  third  of  the  length  from  either  end  of 
the  car  they  were  continnotis  along  each  side  and  in  the  mid- 
dle third  of  the  car  the  seats  were  crosswise.  The  plaintiff 
and  her  aunt  sat  in  the  seats  crosswise  of  the  car,  and  after 
the  train  had  stopped  at  one  of  the  regular  stopping  places^ 
and  had  just  got  started  forward,  an  engine  following  in  the 
rear  collided  with  the  train  by  running  into  the  rear  end  of  it. 
As  soon  as  the  headlight  was  seen  approaching,  the  plaintiff 
and  her  aunt  got  up  out  of  their  seats  and  went  forward  to  the 
head  end  of  their  car.  The  plaintiff  stood  there  without  sup- 
porting herself,  until  the  collision  occurred,  which  caused  her 
to  sit  down  involuntarily  upon  one  of  the  iron  arm  rest?,  or 
.divisions,  between  the  individual  seats  along  the  side  of  the 
car.  The  collision  appears  to  have  been  a  slight  one;  nothing 
was  broken  about  the  car  except  the  glass  in  the  front  door, 
and  the  train  started  up  again  and  ran  on  to  the  next  stop  in 
the  usual  way.  The  plaintiff  and  her  aunt  having  reached 
their  destination,  got  out  and  walked  for  some  ten  minutes 
through  the  storm  and  snow  to  the  home  of  the  aunt.  It  was 
Sunday  evening  and  plaintiff  stayed  there  that  night  and  the 
next  day  and  night,  and  on  Tuesday  went  home.  The  plain- 
tiff •*  then  went  with  her  mother  to  a  physician  at  his  ottice. 
The  testimony  tended  to  show  that  she  went  there  every  day 
for  a  week  and  then  every  other  day  for  two  weeks  and  then 
less  frequently.  It  was  claimed  that  the  tip  end  of  the  spine 
was  injured,  resulting  in  serious  consequences.  The  physician 
stated  that  when  he  first  examined  her  he  found  a  discoloration, 
not  very  much  discolored,  about  two  inches  above  the  tip  of 
the  spine.  He  did  not  remember  giving  any  local  treatment, 
but  gave  her  nerve  sedatives.  The  jury  rendered  a  verdict 
far  the  plaintiff  of  six  thousand  dollars,  which  has  been  unani- 
mously afi&rmed. 

The  extent  of  the  injury  and  the  damages  were  sought  to 
be  established  by  the  plaintiff  largely  upon  the  testimony  of 
medical  experts.  These  experts  were  conducted  by  the  learned 
counsel  for  the  plaintiff,  in  his  examination,  through  a  very 
wide  field  of  speculative  inquiry.  Much  of  this  testimony  ap- 
pears in  the  record  without  exception  though  it  was  constantly 
objected  to  by  defendants  counsel.  The  testimony  was  not  at 
all  confined  to  the  condition  of  the  plaintiff  at  the  time  of  the 
trial,  which  took  place  about  eight  months  after  the  accident, 
but  the  experts  were  permitted  to  speculate  upon  the  conse- 
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quences  of  the  alleged  injury  which  might  affect  the  i^aintiS 
in  the  future.  It  was  suggested  that  the  injury  might  affect 
the  bladder^  the  kidneys  and  other  organs  of  the  body  and  in 
tlie  end  become  permanent  The  following  is  a  specimen  of 
the  testimony  given  by  one  of  the  plaintiff's  experts  who  had 
seen  the  plaintiff  but  once  and  then  long  after  the  accident: 
"The  bladder  is  a  very  bad  master  and  a  very  good  servant 
If  you  humor  it^  or  it  gets  into  bad  habits,  it  is  almost  impos- 
sible to  correct  them.  I  make  this  statement  more  than  ordi- 
narily positive,  because  I  have  seen  a  great  many  of  them.  Be- 
cause if  this  irritability  in  this  child  is  either  from  her  gen- 
eral nervousness  or  if  it  is  from  some  central  trouble  the  re- 
sult of  the  blow  and  the  shock  she  has  received,  the  outcome 
of  it  is,  in  my  judgment,  p^manent  •  •  •  •  The  effects  on  this 
child,  of  this  bladder,  are  of  a  general  effect  and  local  The 
general  effect  of  frequent  urinating  is  harassing,  ^  inasmuch 
as  it  interferes  with  a  person's  going  about.    It  is  a  pitiable 

thing  sometimes The  coats  become  thickened,  just  as 

much  as  a  blacksmith's  arm  becomes  larger,  the  bladder  grows 
80  that  by  and  by  it  don't  hold  as  much  water,  so  that  even 
if  it  was  not  sensitive,  the  person  could  not  retain  it  and  would 
have  to  empty  it,  because  it  wouldn't  retain  it  any  longer. 
After  it  has  lasted  it  subjects  the  person  to  a  long  train  of 
evils.  A  bladder  which  is  enlarged  and  irritable  is  liable  to 
have  infection  and  inflammation  set  in,  and  when  you  add  in- 
flammation to  irritability,  you  have  a  condition  of  affairs  that 
is  most  serious.*'  The  counsel  for  the  defendant  here  interposed 
and  said:  *T  object  to  this  kind  of  testimony.  It  is  of  the 
most  general  character  possible.  I  have  objected  to  the  ques- 
tion, and  I  want  to  object  now  to  its  being  allowed  to  con- 
tinue." The  plaintiff's  counsel  thereupon  replied :  'If  there  is 
any  part  of  the  evidence  that  is  not  responsive,  the  counsel  can 
move  to  strike  it  out,  of  course."  The  court  thereupon  stated: 
"I  will  let  it  stand,"  and  thereupon  the  defendant's  counsel 
excepted.  In  response  to  another  question  the  witness,  continu- 
ing, stated :  "If  the  condition  of  the  bladder — ^when  that  con- 
dition of  the  bladder  sets  in  which  I  have  described,  it  is  wilj 
a  step  further  for  it  to  ascend  to  the  kidneys.  That  always  does 
not  take  place,  but  aa  long  as  the  lower  urinary  organs  are  in 
in  that  state,  there  is  no  question  about  the  jeopardy  of  the 
upper  urinarj  organs." 

It  is,  undoubtedly,  true  that  in  an  action  to  recover  dam- 
ages for  personal  injuries  the  evidence  of  experts  as  to  the 
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future  consequences  which  are  expected  to  follow  the  injuiy  are 
competent^  but  to  authorize  such  evidence,  howeyer,  the  appre* 
bended  consequences  must  be  euch  as,  in  the  ordinary  course 
of  nature,  are  reasonably  certain  to  ensue.  Consequences  which 
are  contingent,  speculative  or  merely  possible  are  not  proper  to 
be  considered  in  estimating  the  damages  and  may  not  be  proved : 
Strohm  v.  New  York  etc.  B.  R.  Co.,  96  N.  Y.  306;  Tozer  ▼. 
New  York  etc  R.  E.  Co.,  105  N.  Y.  617,  11  N.  B.  369;  Jewell 
V.  New  York  etc.  E.  E.  Co.,  «  27  App.  Div.  600,  60  N.  Y. 
Supp.  848;  Kleiner  v.  Third  Ave.  E.  B.  Co.,  162  N.  Y.  193, 
56  N.  B.  479 ;  Smith  v.  New  York  etc.  E.  E.  Co.,  164  N.  Y-  491, 
68  N.  E.  656.  We  think  this  rule  of  evidence  was  violated  in 
this  case,  since  the  learned  trial  judge  permitted  to  stand  for 
the  consideration  of  the  juiy  evidence  which  was  speculative 
and  conjectural.  Indeed,  the  medical  experts  in  the  case,  upon 
the  examination  of  the  plaintifPs  coimsel,  were  permitted  to 
state  numerous  things  whidi  might  result  as  a  consequence  of 
this  injury.  This  is  apparent  from  the  extracts  which  we  have 
referred  to  and  much  more  evidence  of  like  character  which  is 
to  be  found  in  the  record;  therefore,  the  learned  trial  judge, 
in  permitting  the  examination  and  in  allowing  the  testimony  to 
go  into  the  record  to  be  considered  by  the  jury,  gave  the  sanc- 
tion of  the  court  to  testimony  which  was  highly  speculative  and 
conjectural  and  so  far  prejudicial  to  the  defendant  as  to  re- 
quire a  new  trial.  The  objections  made  and  exception  taken 
were  sufficient  to  direct  the  attention  of  the  court  to  the  point 
The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Parker,  C.  J.,  Martin,  Cullen  and  Werner,  JJ.,  concur. 
Gray,  J.,  not  sitting. 
Haight,  J.,  not  voting. 
Judgment  reversed,  etc. 


The  Expert  Teetimonif  of  a  pbysieiaii  in  the  ease  of  personal  injuries 
must  not  invade  the  field  ofbaseleBS  conjecture:  Selleck  ▼.  Janesville, 
104  Wis.  570,  76  Am.  St.  Bep.  892,  80  N.  W.  944,  47  L.  E.  A.  691.  It 
may  include,  however,  the  probable  effect  and  outcome  of  the  in- 
juries: Yon  Pollnitz  t.  State,  92  Ga.  16,  44  Am.  St.  Rep.  72,  18  S.  £. 
301;  BlisB  ▼.  New  York  etc.  B.  B.  Co.,  160  Mass.  447,  39  Am.  St.  Bep. 
504,  36  N.  E.  65;  Block  v.  Milwaukee  St.  By.  Co.,  89  Wis.  371,  46  Am. 
St.  Bep.  849,  61  N.  W.  1101,  27  L.  B.  A.  365;  Griswold  v.  New  York 
etc.  B.  B.  Co.,  115  N.  Y.  61,  12  Am.  St.  Bep.  775,  21  N.  B.  726;  Louis- 
ville  etc.  By.  Co.  v.  Wright,  115  Ind.  378,  7  Am.  St.  Bep.  432, 16  N.  £. 
145,  17  N.  E.  584. 
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CRANE  T.  BENNETT. 
1177  N.  Y.  106,  69  N.  B.  274.1 

KEW8PAFEB  UBEL.— The  Propxletor  of  a  Kewapaper  H 
Uable  for  All  tliftt  Appem  in  Its  Oolumiu^  although  the  publleatioK 
msLj  have  been  made  in  his  absence  and  without  hia  knowledge,  (p. 
723.)  

DAMAGES^  EZEBiPIaABYt  for  Act  of  a  Serrant  or  Smployi.— 
When  the  proprietor  of  a  newspaper  surrenders  to  his  general  mam- 
ager  and  employ^  all  his  business  affairs  or  the  general  managemeai 
of  some  particular  business,  and  absents  himself  from  the  jurisdiction 
where  his  paper  is  edited  and  published,  leaving  such  manager  in  en- 
tire charge  thereof,  the  proprietor  is  responsible  for  the  manner  in 
which  hii  business  is  conducted,  and  if  a  libelous  publication  is 
wanton,  reckless,  or  heedless  of  the  feelings  of  the>  person  libeled, 
and,  upon  being  apprised  of  the  recklessness  of  the  charges,  there  is 
a  continued  refusal  to  make  or  publish  any  retraction,  such  proprietor 
is  liable  for  sueh  punitive  damages  as  the  jury  in  its  discretion  may 
award,     (p.  724.) 

JUDICIAL  UTTEBAK0E8»  Bastriction  upon  Effect  of. — ^In  ap- 
plying eases  which  have  been  decided,  what  may  have  been  said  ia 
the  opinion  should  be  confined  to,  and  limited  by,  the  facts  of  tht 
case  under  consideration  when  the  expressions  relied  upon  were  made, 
and  should  not  be  extended  to  cases  where  the  facts  are  essentially 
different,     (p.  726.) 

IIBEIr— Evidence  of  lialiee. — The  falsity  of  a  libel  is  sufficient 
evidence  of  malice,     (p,  727.) 

UBEIi — ^Malice— Exemplary  Damages. — ^Though  Defendant 
Testifies  and  Produces  Evidence  Tending  to  Show  that  there  was  Na 
Actual  MaUce,  yet  if  the  plaintiff  proves  the  publication  of  the  libel 
and  that  it  is  false,  the  judge  should  submit  to  the  jury,  as  a  ques- 
tion of  fact,  whether  malice  existed  in  the  publication,  and  if  the  jury 
is  of  the  opinion  that  it  did  exist,  exemplary  damages  may  be 
awarded,     (p.  729.) 

Action  for  libel.  Judgment  for  plaintiff,  which,  on  appeal 
to  the  appellate  division  of  the  supreme  court  in  the  first  judi- 
cial district  was  modified  and  s^rmed.  The  defendant  ap- 
pealed. 

Charles  F.  Brown,  William  Jay,  Flamen  B.  Candler  and 
Eobert  W.  Candler,  for  the  appellant. 

Eugene  Frayer,  for  the  respondent. 

1^  MARTIN,  J.  This  action  was  for  libel.  It  was  based 
upon  four  articles  published  in  the  New  York  "Herald,*'  a  news- 
paper owned  by  the  defendant  who  resides  in  France  but  whose 
paper  is  published  in  the  city  of  New  York.  Its  management 
was  confided  solely  to  persons  in  his  employ  who  had  practical 
control  of  the  entire  business. 
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The  plaintiff  was  a  magistrate  in  the  city  of  New  York. 
The  matter  complained  of  was  published  in  four  issues  of  the 
defendant's  newspaper^  and  related  to  alleged  flagrant  miscon- 
duct imputed  to  the  plaintiff  in  tlie  discharge  of  his  official 
duties.    The  articles  were  published  respectively  on  the  twenly- 
first,  twenty-second,  twenty-third  and  twenty-fourth  days  of 
August,  1899.    The  first  and  each  succeeding  article  related  to 
the  same  subject  and  they  were  all  libelous  per  se.    After  the 
publication  of  the  first  and  of  each  succeeding  one,  the  plain- 
tiff wrote  to  the  defendant's  manager  stating  that  each  of  the 
articles  was  untrue  and  unjust,  and  asked  that  the  defendant 
retract  or  apologize  therefor.    Instead  of  sending  or  publishing 
a  retraction  or  apology,  another  article  to  the  same  general 
effect  and  relating  to  the  same  subject  was  published,  includ- 
ing an  editorial.    After  these  repeated  requests  of  the  defend- 
ant's manager  and  after  writing  to  the  defendant  personally 
upon  the  subject,  stating  that  the  publication  of  such  articles 
was  creating  a  feeling  of  distrust  and  tending  ^^  to  disgrace 
him  in  the  eyes  of  the  community,  the  plaintiff  waited  until 
the  13th  of  the  following  November,  when  this  action  was 
brought  to  recover  the  damages  sustained  by  reason  of  such 
publications.    That  each  of  the  articles  published  was  proved 
to  be  false  and  was  libelous  per  se  is  not  denied,  nor  is  it  dis- 
puted that  their  publication  was  continued  from  day  to  day  and 
no  retraction  made  by  the  defendant  or  those  managing  and 
conducting  the  publication  of  his  newspaper  and  the  business 
connected  therewith.     Obviously  there  was  abundant  evidence 
to  justify  the  jury  in  finding  that  the  publication  of  the  libels 
complained  of  was  recklessly  and  wantonly  made  and  continued, 
with  utter  disregard  of  the  rights  or  feelings  of  the  plaintiff. 
This  brief  but  general  review  of  the  situation  is  all  the  state- 
ment as  to  the  facts  we  deed  necessary  to  dispose  of  the  ques- 
tions of  law  which  are  presented  upon  this  appeal. 

The  defendant  contends  that  as  the  acts  complained  of  were 
performed  in  his  absence  by  his  manager  and  employ^,  he  is 
not  liable  for  punitive  or  exeraplayy  damages,  inasmuch  as  there 
was  no  proof  of  personal  ill-will  or  hatred  upon  his  part  suffi- 
cient to  form  a  basis  for  the  finding  of  actual  malice.  That 
the  proprietor  of  a  newspaper  is  responsible  for  all  that  appears 
in  its  columns,  although  the  publication  may  have  been  made 
in  his  absence  and  without  his  knowledge,  is  too  well  settled  to 
require  discussion.  His  liability  is  not  upon  the  ground  of  his 
being  the  publisher^  but  because  he  is  responsible  for  the  acts 
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of  &e  actual  publisher:  TawnBhend  on  Slander  Jnd  libel,  lec 
123;  Newell  an  Defamation,  Slander  and  libel,  377;  Odgen 
on  Libel  and  Slander,  412;  Huff  t.  Bennett^  4  SaniL  120; 
Andres  v.  Wells,  7  Johns.  260,  5  Am.  Dec.  267.  In  libel  cases, 
the  falsity  of  the  libel  being  proof  of  malice  sufficient  to  uphold 
exemplary  damages  (a  question  we  shall  presently  diBcuas),  the 
right  to  recover  them  in  the  discretion  of  the  jury,  rests  in  the 
very  act  done  in  the  publication  of  the  false  libel;  and  whoever 
is  chargeable  with  that  act  is  chargeable  with  the  legal  conse- 
quence, which  is  the  right  of  the  jury  to  redress  the  wrong  by 
imposing  xeasonabte  damages  ^^^  beyond  any  injury  actually 
shown :  Dissenting  opinion  of  Davis,  P.  J.,  in  Samuels  v.  Even- 
ing Mail  Assn.,  9  Hun,  288,  294;  affirmed,  76  N.  Y.  604. 

Although  a  mere  servant  or  agent  employed  to  perform  some 
specific  act  for  a  principal  may  not  render  the  latter  absolutdiy 
liable  for  increased  damages  on  account  of  his  motives  in  per- 
forming it,  yet,  when  a  principal  surrenders  to  his  general  man- 
ager and  employes  all  his  business  affairs,  or  the  general  man- 
agement of  some  particular  business,  absents  himself  from  the 
jurisdiction  where  his  paper  is  edited  and  published,  leaving 
such  manager  in  entire  charge  thereof,  he  is  responsible  for 
the  manner  in  which  his  business  is  conducted.    In  other  words, 
a  principal  surrendering  his  entire  business  to  another  to  be 
conducted  for  him  should  be  held  to  the  same  responsibility  he 
would  incur  if  he  himself  personally  directed  it,  as  to  all  mat- 
ters coming  within  the  line  of  the  authority  which  he  has  con- 
ferred upon  such  manager  or  employes.    Therefore,  while,  as 
was  held  by  the  trial  court,  the  defendant  might  not  have  been 
liable  for  any  personal  ill-will  of  his  employ6s  or  servants  against 
the  plaintiff,  if  there  was  a  willful  departure  from  such  busi- 
ness for  their  private  or  individual  purposes,  yet  he  is  responsi- 
ble for  the  manner  in  which  the  business  so  delegated  was 
performed  by  his  manager,  and  if  the  publication  complained 
of  was  wanton,  reckless  or  heedless  of  the  rights  or  feelings  of 
the  j)laintiff,  and  upon  being  apprised  of  the  groundlessness  of 
the  charges  there  was  a  continued  refusal  to  make  or  publish 
any  retraction  thereof,  the  defendant  was  fully  responsible  for 
the  acts  of  his  general  manaj^er,  and  liable  for  such  punitive 
damages  as  the  jury,  in  its  discretion,  might  award.     In  con- 
sidering this  question  we  have  not  regarded  it  necessary  to  re- 
fer to  the  cases,  relied  upon  by  the  learned  counsel  for  the  de- 
fendant, relating  to  the  question  of  punitive  damages  in  ordi- 
nary actions  for  negligence,  as  it  is  manifest  that  the  role  go^ 
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eming  the  question  in  eudi  actiona  is  totally  unlike  that  which 
obtaina  in  actions  for  tort  or  personal  wrong. 

Upon  the  thai  the  counsel  for  the  defendant  submitted  to 
^^^  the  court  a  great  number  of  requests  to  chargef,  some  of 
which  were  charged,  others  modified  and  charged  as  modified^ 
while  others  the  court  refused.    To  such  ruUogs  exceptions  wen 
taken  by  the  defendant    Although  many  of  these  exceptions 
were  discussed  by  counsel  upon  the  argument  and  in  their 
briefs,  still  the  exception  to  that  portion  of  the  charge  by  which 
the  court  instructed  the  jury  ^^that  tiie  falsity  of  the  libel  is 
BufScient  evidence  of  malice  to  uphold  exemplary  damages,  but 
the  plaintifPs  right  to  recover  exemplary  damages  is  in  tha  dis* 
cretion  of  the  jury/'  fully  presents  the  only  other  question  we 
deem  it  necessary  to  discuss  or  decide  upon  thia  appeaL    In- 
deed, we  should  not  have  regarded  it  necessary  to  discuss  that 
question  at  all  but  for  the  fact  that  there  seems  to  be  ai  mis- 
apprehension among  some  of  the  members  of  t&e  profession, 
and  an  existing  uncertainty  on  the  part  of  courts  as  to  the 
efFect  of  the  decisions  of  this  court  relating  to  tiie  existing  rule 
upon  that  subject.    The  situation  seems  to  have  chiefly  arisen 
from  our  decision  in  Krug  v.  Pitas^  162  N.  Y.  154,  76  Am. 
St  Bep.  317,  56  N.  K  526,  or  from  considering  what  was  said 
in  the  opinion  in  that  case  without  limiting  it  to  the  facts  in- 
volved, rather  than  what  was  decided  by  the  court.    That  was 
an  action  against  several  defendants  for  the  publication  of  an 
article  libelous  per  se.    Each  of  the  defendants  testified  he  had 
no  malice  or  ill-will  toward  the  plaintiflE,  when  the  latter,  in 
order  to  show  express  malice,  was  permitted  to  prove  against 
all  the  defendants  that,  several  years  before  the  publication^  one 
of  them,  who  knew  nothing  about  the  article  until  after  it  had 
been  published,  had  made  statements  expressing  ill-will  and  con- 
tempt for  the  plaintiff,  which  were  never  heard  by  or  com- 
municated to  the  other  defendants  before  the  publication  com- 
plained of,  and  this  court  held  that  a  judgment  recovered 
against  all  must  be  reversed,  as  the  general  malice  proved 
neither  caused  nor  prompted  the  publication,  and  that  the  ad- 
mission of  such  evidence  presumably  affected  the  verdict.    That 
case  was  properly  decided.    In  the  opinion,  however,  there  are 
some  expressions  that  may  perhaps  be  regarded  ag  not  absolutely 
•oeurate  because  not  including  certain  exceptions  ^^  or  added 
principlee  which  would  be  applicable  to  a  case  where  the  dx* 
cumstanoes  were  essentially   different    As  was  said  by  the 
learned  writer  of  that  opinion  in  Colonial  City  Traction  Co» 
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V.  Kingston  City  B.  E.  Co.,  154  N.  Y.  493,  495,  48  N.  B 
900:  ''It  was  not  our  intention  to  decide  any  case  but  the  one 
before  us,  ...  .  and  our  opinion  should  be  read  in  the  light 
of  that  purpose.  If,  as  sometimes  happens,  broader  statements 
were  made,  by  way  of  argument  or  otherwise,  than  were  essen- 
tial to  the  decision  of  the  questions  presented,  they  are  the 
dicta  of  the  writer  of  the  opinion  and  not  the  decision  of  the 
court.  A  judicial  opinion,  like  evidence,  is  only  binding  so 
far  ss  it  is  relevant,  and  when  it  wanders  from  the  point  at 
issue  it  no  longer  has  force  as  an  official  utterance*':  Stokes 
v.  Stokes,  155  N.  Y.  681,  594,  50  N.  B.  342;  Boberson  r.  Eoches- 
ter  Folding  Box  Co.,  171  N.  Y.  538,  551,  89  Am.  St.  Eep. 
828,  64  N.  E.  442,  59  L.  E.  A.  478.  It  cannot  be  reasonably  ex- 
pected that  every  word,  phrase  or  sentence  contained  in  a  judicial 
opinion  will  be  so  perfect  and  complete  in  comprehension  and 
limitation  that  it  may  not  be  improperly  employed  by  wresting  it 
from  its  surroundings,  disregarding  its  context  and  the  change 
of  facts  to  which  it  is  sought  to  be  applied,  as  nothing  short  of  an 
infinite  mind  could  possibly  accomplish  such  a  result.  Therefore, 
in  applying  cases  which  have  been  decided,  what  may  have  been 
said  in  an  opinion  should  be  confined  to  and  limited  by  the 
facts  of  the  case  under  consideration  when  the  expressions  re- 
lied upon  were  made,  and  should  not  be  extended  to  cases  where 
the  facts  are  essentially  different  When  this  rule  is  followed, 
much  of  the  misapprehension  and  uncertainty  that  often  arises 
as  to  the  effect  of  a  decision  will  be  practically  avoided.  Con- 
struing the  Krug  case  in  accordance  with  the  foregoing  Tule 
and  giving  it  only  the  effect  suggested,  it  is  manifest  that  it 
has  in  no  way  affected  the  doctrine  that  the  proof  of  the  falsity 
of  a  libel,  of  its  character  and  of  the  circumstances  under  which 
it  was  published,  is  sufficient  to  present  a  question  for  the  jury 
whether  the  malice  was  of  such  a  character  as  to  call  for  ex- 
emplary or  punitive  damages,  and  that  that  question  rests  with 
the  jury  alone. 

**^  For  a  quarter  of  a  century  the  dissenting  opinion  in 
Samuels  v.  Evening  Mail  Assn.,  9  Hun,  288,  seems  to  have  been 
regarded  as  containing  a  correct  statement  of  the  principle  ap- 
plicable to  the  question  of  punitive  damages  in  actions  for  libel. 
In  that  case  the  general  term  reversed  the  action  of  the  trial 
court  upon  the  ground  that  the  evidence  did  not  justify  the 
jury  in  awarding  punitive  damages  and  it  set  aside  the  verdict 
on  that  ground.  Davis,  P.  J.,  however,  dissented,  and  upon 
appeal  to  this  court  (75  N.  Y.  604)  the  judgment  of  the  geo" 
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cral  term  was  reversed. and  that  of  the  trial  court  affirmed  upon 
the  dissenting  opinion.  The  principle  established  by  the  de- 
cision of  this  court  in  that  case  as  stated  in  the  opinion  of 
Davis,  P.  J.,  is  that  ''the  falsity  of  the  libel  was  sufficient  evi- 
dence  of  malice;  •  •  •  •  the  libel  being  false,  the  malice  imput- 
able from  the  act  of  publication  is  a  part  of  the  res  gestae 
from  which  the  action  arises.  •  •  •  •  The  plaintifiF  in  an  action 
of  libel  gives  evidence  of  malice  whenever  he  proves  the  falsity 
of  the  libeL  It  becomes^  then^  a  question  for  the  jury  whether 
the  malice  is  of  such  a  character  as  to  call  for  exemplary  or 
punitive  damages;  and  that  question  is  not  to  be  taken  away 
from  the  jury  because  the  defendant  gives  evidence  which  tends 
to  show  that  there  was^  in  f act^  no  actual  malice.  When  he  gives 
no  such  evidence  it  is  the  duty  of  the  court  to  say  to  the  jury 
that,  upon  proof  of  the  falsity  of  the  libel,  the  plaintiff  is  en- 
titled to  exemplary  damages  in  their  discreticm:  Tillotson  ▼• 
Cheetham,  3  Johns.  56;  aiKl  see  opinion  of  Kent,  C.  J.,  in 
nme  case;  Taylor  v.  Church,  8  N.  Y.  462,  where  the  rule  of 
Tillotson  V.  Cheetham  is  approved;  Hunt  v.  Bennett,  19  N.  Y. 
173.  But  where  he  gives  evidence  tending  to  prove  the  absence 
of  actual  malice,  then  it  is  the  duty  of  the  judge  to  submit  to 
ibe  jury  the  question,  as  one  of  fact,  whether  such  malice  eoc- 
i-ted  in  the  publication.'* 

That  case  was  cited  with  approval  by  this  court  in  Bergmann 
T.  Jones,  94  N.  Y.  61,  62.  It  was  there  held  that  where  a  pub- 
lication is  libelous  per  se,  and  is  proved  to  be  *^*  false,  this  is 
•ufliciont  evidence  to  require  the  submission  of  the  question  of 
malice  to  the  jury,  and  to  warrant  the  allowance  of  exemplary 
damages,  although  the  defendant  gives  evidence  tending  to  prove 
Bo  actual  malice.  Such  evidence  is  to  be  considered  by  the 
jury,  and  it  is  for  them  to  determine,  in  view  of  all  the  evi« 
dence,  whether  punitive  damages  should  be  allowed  or  not. 
Again  in  Warner  v.  Press  P.  Co.,  132  N.  Y.  181,  184,  30  N. 
£.  393,  the  Sami^els  case  was  followed  and  it  was  there  said: 
•^rhe  plaintiff  gave  evidence  of  malice  when  she  proved  the 
falsity  of  the  libelous  publication,  and  in  the  absence  of  evidence 
on  the  part  of  the  defendant  tending  to  show  that  it  had  neither 
the  desire  nor  the  intention  to  wrong  her,  it  would  have  been 
the  duty  of  the  court  to  instruct  the  jury  that  the  plaintiff 
might  be  awarded  exemplary  damages  in  their  discretion.  But 
testimony  was  adduced  on  the  part  of  the  defendant,  tending 
to  prove  the  absence  of  actual  malice  on  its  part  toward  the 
plaintiff,  which  taken  in  connection  with  the  evidence  of  malice 
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which  the  law  impated  when  the  falsity  of  the  libel  was  es- 
tablished^ presented  a  questioiL  of  fact  whether  malice  existed 
in  the  publication.  If  found  to  exists  then^  in  their  discretion^ 
tiie  jury  could  award  exemplary  damages.^'  That  case  was  also 
cited  with  approval  and  followed  in  Maix  v.  Press  P.  Co.,  134 
N.  Y.  561,  563,  31  N,  K  918;  Van  Ingen  v.  Star  Co.,  1  App. 
Div.  429,  37  N.  Y.  Supp.  114;  affirmed  on  opinion  below,  157 
N.  Y.  695,  51  N.  E.  1094,  and  McFadden  y.  Morning  Journal 
Assn.,  28  App,  Div.  508,  517,  51  MT.  Y,  Supp  275.  In  Gray 
V.  Sampers,  35  App.  Div.  270,  56  N.  Y.  Supp.  3,  the  rule 
stated  was  that  in  an  action  of  libel,  proof  by  the  plaintiif 
tending  to  establish  the  falsity  of  the  alleged  libelous  article 
is  evidence  of  malice,  and  where  it  is  given  a  question  is  pre- 
sented for  the  jury  whether  the  malice  is  of  such  a  character 
as  to  call  for  exemplary  or  punitive  damages,  and  this  ques- 
tion is  not  taken  from  the  jury  because  the  defendant  gives 
evidence  which  tends  to  show  that  there  was  in  fact  no  actual 
malice.  That  was  the  rule  whioh  was  also  followed  by  the 
learned  appellate  division  in  the  case  at  bar  (77  App.  Div.  102, 
79  N.  Y.  Supp.  66). 

In  Smith  v.  Matthews,  152  U.  Y.  152,  46  N.  B.  164,  this 
court  held  that  ^^^  punitive  damages  for  libel  are  not  liniited 
to  cases  of  actual  malice,  but  may  be  awarded  for  a  libel  reck- 
lessly or  carelessly  published,  as  well  as  one  induced  by  personal 
ill-will.  The  Samuels  case  was  again  considered  and  cited  with 
approval  in  Holmes  v.  Jones,  121  N.  Y.  461,  467,  24  N.  E.  701, 
and  it  was  there  said :  ^^So  far  as  the  libel  was  not  justified,  it 
was  for  the  jury  to  determine  the  amount  of  the  damages  to 
be  awarded  therefor.  If  they  came  to  the  conclusion  from  the 
circumstances  and  the  nature  of  the  charge  made,  tliat  the  pub- 
lication was  malicious,  in  bad  faith,  or  recklessly,  carelessly  or 
wantonly  made,  they  could  go  beyond  compensation  and  award 
punitive  damages."  In  the  same  case,  147  N.  Y.  59,  67,  49 
Am.  St.  Eep.  646,  41  N.  E.  4^9,  this  court  said:  '*But  the 
amount  of  damages  in  an  action  for  libel  is  peculiarly  witliin 
the  province  of  the  jury.  The  jury  may  give  nominal  damages, 
or  damages  to  a  greater  or  less  amoimt,  as  they  shall  determine. 
The  jury  may  accord  damages  which  are  merely  compensatory, 
or  damages  beyond  mere  compensation,  called  punitive  or  vin- 
dictive damages,  by  way  of  example  or  punishment,  when  in 
their  judgment  the  defendant  was  incited  by  actual  malice  or 
acted  wantonly  or  recklessly  in  making  the  defamatory  charge.*' 
In  £ing  v.  Boot,  4  Wend.  139,  21  Am.  Dec.  102,  which  was  as 
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action  for  libel,  tiie  court  said:  ''The  jury  may  not  only  give 
flneh  damages  as  they  think  neeessary  to  compensate  the  plain- 
tiff for  his  actual  injury,  but  they  may  also  give  damages  by 
way  of  punishment  to  the  defendants'' :  See,  also.  Cook  v.  El- 
lis, 6  Hill,  466,  41  Am.  Dee.  767,  and  Tifft  v.  Culver,  3  Hill, 
180.  In  Burr  v.  Burr,  7  Hill,  207,  218,  in  discussing  this  gen- 
eral question,  it  was  said:  'If  a  wanton  and  malicious  outrage 
18  committed  upon  the  civil  rights  of  an  individual,  it  would 
oftentimes  be  monstrous  injustice  to  confine  the  injured  party, 
when  seeking  for  redress,  to  the  actual  ascertainable  damagei 
he  may  have  sustained.  9uch  a  rule  would  be  a  license  to  every 
species  of  private  wrong;  and  in  most  cases  of  trespass  to  the 
person,  it  would  be  impossibki  to  apply  it  with  any  degree  of 
accuracy/' 

Thift  examinaticHi  of  the  authorities  bearing  upon  the  ques- 
tion clearly  discloses  that  the  rule  of  law  stated  by  the  trial 
^^^  court  was  proper  and  is  justified  by  a  long  line  of  de- 
cisions in  this  state.  The  general  rule  ia  that  in  an  action  for 
libel,  proof  by  the  plaintiff  tending  to  establish  the  falsity  of 
the  alleged  libelous  publication  is  evidence  of  malice,  and  if 
Buch  evidence  is  introduced,  a  question  for  the  jury  is  presented 
whether  the  malice  is  of  such  a  character  as  to  call  for  puni- 
tive damages,  and  that  question  is  not  to  be  withdrawn  from 
them  becaujse  the  defaidant  gives  evidence  which  tends  to 
ahow  that  there  was  no  actual  malice.  We  think  the  foregoing 
rule  is  well  established  by  the  authorities  of  this  state  and  else- 
where, and  that  it  must  be  regarded  as  the  true  rule,  notwith- 
standing any  expression  found  in  other  cases  where  the  question 
was  not  necessarily  involved,  which  may  not  be  in  consonance 
with  it  The  doctrine  of  any  such  cases  will  not  be  followed, 
but  must  be  regarded  as  overruled  so  far  as  they  may  be  in 
conflict  with  tiiis  decision. 

Moreover,  as  we  have  already  seen,  the  jury  might  well  have 
foond,  not  only  that  the  publications  complained  of  were 
grossly  false,  were  recklessly  and  wantonly  made  in  bad  faith, 
but  also  that  after  the  defendant  and  his  manager  were  fully 
informed  of  their  faleoty  and  injustice,  they  were  purposely 
and  willfully  continued  without  apology  or  retraction  of  any 
kind.  To  paraphrase  the  langunge  of  Chief  Jud^e  TTelson  in 
HotchkisB  V.  Oliphant,  2  Hill,  610,  516,  the  defendant  might 
have  inadvertently  published  the  original  article  and  have  been 
chargeable  only  with  mistake  or  indifference  to  the  truth,  but 
having  been  advised  of  his  error  and  having  refused  to  correct 
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it^  the  case  rises  to  one  of  premeditated  wrong,  one  of  deter- 
mined malignity  toward  the  plaintiff,  which  should  be  dealt 
with  accordingly^  and  there  is  no  longer  room  for  any  indul- 
gence toward  the  defendant's  acts^  but  he  becomes  a  fit  subject 
for  exemplary  punishment,  and  the  charities  of  the  law  give 
way  to  such  a  prostitution  of  the  public  press. 

Other  questions  were  discussed  at  the  bar,  but  as  they  were 
properly  disposed  of  by  the  court  below  and  were  of  no  general 
or  great  importance,  we  regard  it  as  unnecessary  to  continue 
this  opinion  by  any  discussion  of  them,  but  will  content 
**^  ourselves  by  concurring  in  the  disposition  made  of  them 
by  the  court  below. 

The  judgment  of  the  appellate  division  should  be  affirmed, 
with  costs. 

Parker,  C.  J.,  Gray,  OTBrien,  Bartlett  and  Cullen,  JJ.,  con- 
cur. 

Haight,  J.,  absent. 

Judgment  aflSrmed. 


YfWBN  A  MASTEB  OB  EMPLOTEB  IS  UABLE  IK  SZEMFI.ABT 
DAMAGES  FOB  THE  ACT  OF  HIS  EMPIiOYE  OB  SEBVAHT. 

L    Scope  of  Note,  731. 
n.    General  Principles  of  Law  Applicable: 

a.  Nature  of  Exemplary  Damages,  731. 

b.  Employes  for  Whose  Acts  Master  is  Liable^  73S. 

e.  Distinction  Between  Oorporatlons  and  Natural  Peraooi  ai 
Masters;  734. 

d.  Necessity  for  Acts  to  be  Willful,  Wanton,  Malidooit  Be^- 

less  or  Grossly  Negligent,  735.  « 

e.  Necessity  for  Act  to  be  Autboriaed  or  Within  Scope  of  Bm- 

plosrmeut,  737. 

f .  When  Act  of  Senrant  Must  be  Batmed,  789. 
in.    Torts  Affecting  Personal  Bights. 

a.  Interference  with  Funeral  Cortege,  7i0. 

b.  Offering  of  Insults  or  Indignities  to  Customer^  743. 
a  False  Imprisonment  or  Dlegal  Search. 

1.  In  General,  744. 

2.  On  Suspicion  of  Being  a  Shoplifter,  746. 

d.  Dlegal  Sale  of  Intoxicating  liquor  to  Dninkazd  BoAand* 
750. 

XV.    Torts  Constituting  Injuries  to  Person  or  Beputation. 
a.  Libelous  Publications. 

1.  General  Bule  as  to  Publisher's  Liability,  752. 

2.  Unchaste,  Beckless  or  Grossly  Careless  Libels.  766L 

3.  Distinction  as  to  Malice  where  Pnblidier  is  a  Natonl 

Person  and  Where  a  Corporation,  758. 

4.  Batlflcation  by  Proprietor,  758. 
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Ik  Peraonal  Injuries. 

1.  From  Anaolts  and  Batterlefl. 

A.  In  Oenend,  760. 

B.  Necessity  for  Antliorisation  or  BatlfleMon  of  Bm- 
pl076's  Act,  762. 

2.  From  Collisions  on  the  ^IgliwaTB,  768. 

8.  From  Negligent  Sales  of  Poisons  or  Deleterioas  Sab- 
stances,  765^ 
V.    Torts  AlTecting  Bights  to  Propertj. 
a.  Trespass  in  General,  767. 
bb  Trespass  Accompanied  by  Assanlti  769* 

L  Scope  of  Note. 
This  note  will  be  confined  to  those  cases  in  which  exemplary  dam- 
ages were  sought  against  masters  or  employers  who  were  acting  in 
the  capacity  of  natural  persons.  The  subject  as  applied  to  the  lia- 
bility of  corporations  for  exemplary  damages  for  the  acts  of  its  em- 
ployte  or  servants  was  treated  in  the  monographic  note  to  the  case 
of  Hoboken  Printing  etc.  Go.  t.  Kahn,  59  Am.  St.  Bep.  680. 

n.    General  Principles  of  Law  Applicable. 

a.  Natoxe  of  Bsemplary  Damages.— The  right  to  recover  ex- 
emplary damages  under  any  circumstances  has  been  frequently  as- 
sailed on  the  ground  that  it  violates  the  constitutional  provision  pro- 
hibiting the  placing  of  a  penon  twice  in  jeopardy  for  the  same 
offense;  that  though  in  its  nature  a  punishment  for  the  commission 
of  a  tort  public  in  character,  it  does  not  follow  the  course  of  crim- 
inal procedure  either  in  pleading  or  in  mode  of  trial;  that  in  the 
trial  of  suits  for  its  recovery  the  doctrine  of  preponderance  of  evi- 
dence is  substituted  for  that  of  reasonable  doubt;  that  the  defendant 
may  be  compelled  to  testify  against  himself;  that  there  is  no  pre- 
eiae  limit  to  the  amount  of  such  damages  which  may  be  allowed  by 
the  jury;  that  the  pardoning  power  of  the  executive  cannot  be  ex- 
ercised; that,  in  short,  in  all  its  features  it  is  a  sin  against  judicial 
principles;  but  notwithstanding  the  arguments  which  have  been  urged 
against  it,  the  rule  allowing  such  damages  is  firmly  fixed  in  most 
of  the  states.  Its  regulation  has  been,  however,  provided  for  by 
statute  in  some  of  the  states.  It  perhaps  would  accord  more  with 
judicial  principles  if,  in  the  allowance  of  exemplary  damages,  the 
award  were  confined  more  strictly  to  such  cases  in  which  the  tort 
has  caused  mental  anguish  and  humiliation  to  the  injured  person 
through  a  contemplation  of  the  violation  of  his  natural  civil  rights  as 
a  eitiacn  and  member  of  the  community.  It  seems  to  us  that  there 
are  classes  of  cases,  such  as  oppressive  abuse  of  civil  remedies  and 
wanton  acts  of  libel  in  which  the  assessment  of  damages  as  com- 
pensation could  not  be  easily  ascertained,  and  that  in  such  eases  it 
would  be  proper  to  assess  the  damages  in  the  same  manner  in  which 
acts  of  alleged  cruelty  are  considered  in  divorce  cases,  viz.,  by  con- 
sidering whether  the  acts  alleged  constitute  cruelty  in  the  particular 
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ease  when  considered  in  connection  with  the  status  and  social  condi- 
tion of  the  parties  involved,  for  the  courts  draw  snch  a  distinction 
whan,  they  hold  that  acts  which  might  be  deemed  extreme  emeltr 
toward  a  woman  of  refinement  and  culture  might  not  be  so  deemed 
as  against  a  woman  fishmonger. 

The  definition  given  by  Mr.  Joyee  in  his  work  on  Damages,  section 
28,  is  perhaps  in  accord  with  the  general  view  held  by  the  eoarts  as 
to  what  constitutes  exemplary  damages,  he  says:  ''Punitive,  vindic- 
tive or  exemplary  damages  are  those  in  excess  of  the  actual  loss,  not 
intended  as  a  compensation,  but  rather  designed  as  a  punishment  for 
the  grossly  negligent,  wanton  or  malicious  conduct,  act  or  evil  motive 
of  one  person  toward  another  as  a  result  of  which  the  latter  has 
mistained  8om«  injury,  loss  or  damage."  The  nature  of  such  dam- 
ages was  stated  in  the  recent  case  of  Boydan  v.  Haberatmnpf,  129 
Mich.  140,  88  N.  W.  386,  which  was  a  suit  under  the  statute  for  an 
illegal  sale  of  liquor  to  plaintiff's  husband,  as  follows:  ''The  statute 
expressly  authorises  exemplary  damages,  in  this  class  of  eases.  But 
'exemplary  damages,'  as  the  term  has  been  employed  in  this  state,  has 
generally  been  understood  to  mean  an  increased  award  of  damajres 
in  view  of  the  supposed  aggravation  of  the  injury  to  the  feelings  by 
the  wanton  or  reckless  act  of  the  defendant.  As  was  said  in.  Ford 
V.  Cheever,  105  Mich.  685,  68  N.  W.  076:  'It  has  never  been  the 
policy  of  the  court  to  permit  juries  to  award  captiously  any  sum 
which  may  appear  just  to  them,  by  way  of  punishment  to  the  offender, 
but  rather  to  award  a  sum  in  addition  to  the  actual  proven  damages^ 
as  what,  in  their  judgment,  constitutes  a  just  measure  of  compensa- 
tion for  injury  to  feelings  in  view  of  the  circumstances  of  each  par- 
ticular case.' 

"We  think  it  should  not  be  permitted  that  a  jiffy  be  given  leave  to 
award  damages  as  'smart  money,'  or  'in  the  way  of  pnniak- 
ment,  to  make  an  example  for  the  public  good.'  " 

Thus  we  see  that  the.  Michigan  case,  just  quoted  from,  places  such 
damages  in  the  light  of  compensation  for  injured  feelings  rather 
than  by  way  of  punishment.  This  view,  which  may  be  more  readily 
reconciled  with  judicial  principles  than  that  based  entirely  on  punish- 
ment, was  also  stated  in  Balston  v.  The  State  Bights,  Crabbe  (U. 
S.),  47,  Fed.  Gas.  No.  11,640,  where  the  court  said:  "The  damages 
which  are  called  exemplary  are  nothing  more  than  a  high  and  ex- 
aggerated estimate  of  the  wrong  or  injury,  which  the  courts  and 
juries  take  upon  themselves  to  allow,  bringing  into  calculation,  not 
a  new  and  distinct  injury,  but  something  beyond  the  mere  pecuniary 
loss  or  personal  suffering,  still  belonging,  however,  to  the  original 
wrong  and  to  no  other." 

In  Craven  v.  Bloomingdale,  171  N.  Y.  442,  64  N.  B.  169,  which  la 
perhaps  representative  of  the  weight  of  authority,  the  basis  of  ex- 
emplary damages  is  distinctly  based  on  the  theory  of  punishment, 
and  not  on  the  difficulty  of  estimating  the  damages  in  cerain  kinds  of 
torts.    In  that  case,  the  court  approved  the  rule  laid  down  by  Judj{tt 
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Andrews  In  Yolts  t.  Blaekmar,  64  K.  Y.  UO,  wherein  be  said:  '*Jn 
punitlTe  aetioB^  as  they  are  sometimes  termed,  such  as  libel,  &•• 
saolt  and  battery  and  false  imprisonment^  the  eonduct  and  motive  of 
the  defendant  is  open  to  inquiry  with  a  view  to  the  assessment  ef 
damages;  and  if  the  defendant,  'in  eommitting  the  wrong  complained 
of,  aeted  recklessly  or  willfully  or  maliciously  with  a  design  to  op- 
press or  injure  the  plaintiif ,  the  jnry,  in  fising  the  damages^  may  dis- 
regard the  rule  of  compensation  and  beyond  that  may,  as  a  punish* 
ment  to  the  defendant  and  as  a  protection  to  society  against  the  vio- 
lation of  personal  righs  and  social  order,  award  such  additional  dam« 
ages  as  in  theii^  discretion  they  may  deem  proper.  The  same  rule  has 
been  held  to  apply  in  the  case  of  willful  injury  to  property  and  in 
actions  of  tort  founded  upon  negligence  amounting  to  misconduct  and 
recklessness'';  citing  Tillotson  v.  Gheetham,  8  Johns.  56,  3  Am.  Dec 
459;  King  v.  Boot,  4  Wend.  113,  21  Am.  Pec.  102;  Tifft  v.  Culver,  8 
HiU,  180;  Cook  v.  EUis,  6  Hill,  466,  41  Am.  Dec.  757;  Burr  v.  Burr,  7 
Hill,  207;  Taylor  v.  Church,  8  N.  Y.  460;  Hunt  v.  Bennett,  19  N.  Y. 
173;  Millard  v.  Brown,  85  N.  Y.  297.  For  a  further  discussion  of  the 
right  to  recover  exemplary  damages,  see  the  monographic  note  to 
Spellman  v.  Bichmond  ete.  K  K  Co.,  28  Am.  St.  Bep.  870. 

b.  Bmployte  for  Whose  Acta  Master  la  Xaabla^-In  this  note  wa 
shall  only  treat  of  the  liabilities  of  the  master  or  employer  arising 
from  the  relation  of  master  and  servant,  and  shall  not  discuss  the 
cases  based  strictly  on  the  relation  of  principal  and  agent,  although 
the  general  principles  applicable  to  the  latter  are  very  similar. 

A  servant  has  been  defined  as  one  who  is  employed  to  render  per- 
sonal services  to  his  employer  otherwise  than  in  the  pursuit  of  an 
independent  calling,  and  who  in  such  service  remains  entirely  under 
the  control  and  direction  of  the  latter:  Heygood  v.  State,  59  Ala.  51; 
Oravatt  v.  State,  25  Ohio  St.  168;  while  an  agent  is  a  person  duly 
authorized  to  act  on  behalf  of  another.  The  basic  theory  of  the 
.liability  of  the  master  or  employer  for  the  acts  of  his  servant  or 
employ^  is  that  th^  former  has  the  control  and  direction  of  the 
work  in  hand  not  only  in  its  ultimate  results  but  in  the  manner 
of  how  it  should  be  performed.  This  right  to  control  the  servant 
or  employ^  implies  also  the  power  to  discharge  him  from  the  ser- 
vice or  employment  for  disobedience.  Hence  the  basis  of  the  lia- 
bility of  the  master  or  employer  is  the  maxim,  "respondeat  su- 
perior." The  decisions  very  often  use  the  term  ''agent"  as  synony- 
mous with  "servant"  in  discussing  the  liability  of  the  master  for  acts 
of  persons  in  his  employ  who  are  generally  known  or  described  as 
servants. 

The  liability  of  the  master  arises  from  the  relation  itself,  and  as 
far  as  the  public  is  concerned  does  not  depend  upon  the  particular 
stipulations  which  he  may  have  with  the  servant.  In  Ward  v.  Young, 
42  Ark.  552,  a  trusted  convict  was  placed  by  the  lessee  of  the  pen- 
itentiary, who,  as  such  lessee,  had  charge  of  all  the  convicts,  in  charga 
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of  his  premises  with  orders  to  protect  them  from  trespassers.  He 
assaulted  and  wounded  a  boy  who  was  lawfully  on  the  premises,  and 
exemplary  damages  were  awarded  against  the  lessee.  It  was  ques- 
tioned whether  the  relation  of  master  and  servant  existed.  The  sonit 
in  holding  that  the  relation  existed,  said:  "Now,  although  the  rela- 
tion of  master  and  servant  springs  out  of  a  contract,  yet  as  to  tliitd 
persons  it  can  make  no  difference  that  Ward  hired  the  services  of 
this  convict  from  the  state.  The  servant  may  be  a  minor  and  the 
contract  be  with  his  parent.  The  master's  liability,  if  any,  arises 
from  the  relation  itself,  and  does  not  depend  on  the  nature  of  the 
stipulations  in  his  contract.  'If  one  is  injured  by  the  lervant  of 
another,  and  the  injury  is  in  any  manner  connected  with  the  fact 
of  service,  it  would  be  immaterial  to  the  injured  party  what  the 
contract  of  service  was,  how  long  it  was  to  continue,  what  compen- 
sation was  to  be  paid  for  it,  or  what  mutual  covenants  the  parties 
had  for  their  own  protection'  "}  citing  Cooley  on  Torts,  p.  532; 
Wood's  Master  and  Servant,  sees.  4,  7. 

Pn  Lombard  v.  Batchelder,  58  Vt.  558,  6  Atl.  611,  it  was  sought  to 
apply  the  relation  of  master  and  servant  in  a  suit  against  a  husband 
and  wife  sued  jointly  for  an  assault  and  battery  committed  by  the 
wife.  The  husband  had  used  his  best  eiforts  to  prevent  the  assault. 
The  court  in  sustaining  a  judgment  for  exemplary  damages  drew  a 
distinction  between  the  master  and  servant  cases,  and  said  that  the 
husband  was  liable,  ''not  aa  master,  but  as  husband,  and  because 
of  the  oneness  of  the  twain  in  the  eyes  of  the  law.''  It  seems  to 
us,  however,  that  the  authority  ef  the  wife  to  bind  her  husband  by 
her  contracts  is  based  upon  the  theory  that  it  is  by  virtue  of  an 
authority  derived  from  him  and  founded  upon  his  consent,  and  not 
.by  any  inherent  power  from  the  mere  fact  of  the  marital  relation: 
See  the  authorities  cited  in  the  monographic  note  to  Wanamaker  v. 
Weaver,  98  Am.  St.  Rep.  627,  on  the  implied  authority  of  wife  to 
act  for  husband  and  charge  him  for  necessaries. 

c  Distinction  Between  Ck>rporationB  and  Kainral  Persons  aa  BIa»- 
ters. — Some  of  the  older  cases  drew  or  tacitly  proceeded  upon  the 
theory  that  there  was  a  real  distinction  between  the  liability  of 
a  corporation  and  that  of  a  natural  person  to  exemplary  damages 
for  the  acts  of  their  servants  or  employes,  but  the  more  modem 
cases  hold  that  a  corporation  is  liable  to  the  same  extent  to  which 
an  individual  master  would  be  liable.  The  distinction  was  based 
on  the  idea  that  a  corporation  must  act  through  servants  and  agents, 
whereas  the  natural  person,  being  a  conscious  being,  need  not  do  so, 
but  if  he  did  so,  he  could  direct  and  control  their  acts  and  their  man- 
ner of  performing  such  acts,  the  liability  of  the  corporation  in  such 
cases  being  based  on  the  theory  of  principal  and  agent,  whUe  the 
liability  of  the  natural  person  was  based  on  the  relation  of  mastet 
and  servant.    In  Kutner  v.  Fargo,  20  Misc.  Bep.  (N.  Y.)  207,  i5  N. 
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Y.  Supp.  753,  the  court  said:  "The  deeieions  in  this  country  upon 
the  question  of  the  liability  of  a  corporation  in  exemplary  damages 
for  th«  willful  or  malicious  acts  of  its  agents  are  divided  into  three 
classes.  One  holds  the  corporation  never  liable;  another  holds  the 
corporation  liable  if  the  wrongful  act  done  by  a  servant  acting  within 
the  seope  of  his  authority;  a  third  recognizes  the  liability  if  the 
wrongful  act  was  within  the  scope  of  the  employment  and  was  pre- 
viously authorized  or  subsequently  ratified  by  the  corporation.  The 
New  York  decisions  and  those  of  the  United  States  supreme  court 
seem  to  incline  to  the  third  class:  Lake  Shore  etc.  By.  Co.  v.  Prentice, 
147  U.  B.  101, 13  Sup.  Ct.  Rep.  261,  37  L.  ed.  97;  Clegbom  v.  New  York 
Cent.  etc.  B.  B.  Co.,  56  N.  Y.  47,  299,  15  Am.  Bep.  375;  CaldweU  ▼. 
New  Jersey  S.  Co.,  47  N.  Y.  2&2;  The  Amiable  Nancy,  3  Wheat.  546.  A 
note  upon  these  cases  will  be  found  in  62  Am.  Dec.  379."  So,  also, 
in  Central  By.  v.  Brown,  113  Ga.  415,  84  Am.  St.  Bep.  250,  38  S.  £. 
989,  the  court  stated  that  it  was  originally  thought  that  a  corporation 
being  created  for  lawful  purposes  could  not  do  anything  unlawful, 
and  hence  that  whenever  its  servants  exceeded  the  charter  authority 
by  doing  an  unlawful  act  that  they  necessarily  committed  the  act 
as  individuals  and  not  as  representatives  of  the  corporation,  but  that 
now  it  is  almost  universally  held  that  a  corporation  is  answerable 
for  the  torts  of  its  servants  to  the  same  extent  and  under  the  same 
circumstances  as  an  individual  master  would  be.  So,  also,  in  Dins- 
moor  V.  Wolber,  85  111.  App.  157,  the  court,  after  citing  various  cases 
in  which  the  rule  was  laid  down,  said:  "It  is  true  thst  the  above 
eases  all  involved  actions  of  railroad  corporations  for  injuries  alleged 
to  have  been  caused  by  their  servants,  but  the  rule  adopted  appears 
to  apply  with  equal  force  to  cases  involving  the  liability  of  natural 
persons  under  like  circumstances." 

iL  Necessity  for  Acts  to  be  Willful,  Wanton,  Malicious,  Beckless 
or  Orossly  Negligent. — Mr.  Justice  Cooley,  in  Kreiter  v.  Nichols,  28 
Mich.  498,  stated  the  rule  as  to  when  a  nftister  could  be  mulcted  in 
exemplary  damages  for  the  acts  of  his  servants,  in  the  following 
language:  "We  also  think  the  court  erred  in  refusing  to  instruct* 
the  jury  that  exemplary  damages  should  not  be  awarded,  unless 
the  act  of  giving  or  selling  intoxicating  drinks  to  the  husband  of 
the  plaintiff  was  willful.  The  term  'exemplary  damages,'  or,  as 
it  is  sometimes  phrased,  'punitory  or  vindictive  damages,'  is  often 
very  loosely  employed  in  the  books,  and  the  controversy  over  the 
doctrine  which  permits  the  allowance  of  such  damages  has  been 
very  able  and  very  persistent.  But  those  who  go  farthest  in  sup- 
port of  such  damages  base  the  right  to  award  them  expressly  on 
the  willful  or  wanton  conduct  of  the  defendant — the  moral  turpitude 
er  atrocity  of  the  act,  which  renders  it  proper  that  damages  hy 
way  of  punishment  should  be  inflicted  beyond  what  could  be  meas- 
ured by  compensation.    Thus  Mr.  Sedgwick  says:    'The  general  prin-^ 
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eiple  that  in  case  of  willful  wrong  eommitted  by  tlie  defendant,  the 
jury  have  a  large  discretion  to  award  damages  by  way  of  ponisliment 
has  been  asserted  in  a  number  of  eases':  Sedgwick  on  Damages,  454, 
note.  Mr.  Justice  Grier  says:  'It  is  a  well-established  principle 
of  the  common  law  that  in  actions  of  trespass  and  all  actions  oa 
the  case  for  torts,  a  jury  may  inflict  what  are  called  exemplary,  pun- 
itory or  vindictive  damages  upon  a  defendant,  having  in  view  tbm 
enormity  of  his  offense,  rather  than  the  measure  of  compensation 
to  the  plaintiff.'  And  again:  'In  actions  of  trespass  where  the  in- 
jury has  been  wanton  and  malicious,  or  gross  and  outrageous,  eourts 
permit  juries  to  add  to  the  measured  compensation  of  the  plaintill^ 
which  he  would  have  been  entitled  to  reeover  had  the  injury  been  in- 
flicted without  design  or  intention,  something  further  by  way  of  pun- 
'  ishment  or  example,  which  has  sometimes  been  called  smart-money': 
Day  v«  Woodworth,  13  How.  (U.  &)  368,  14  L.  ed.  181.  And  in  tlie 
leading  case  of  Huckle  v.  Money,  2  Wils.  206,  Lord  Chief  Justice  Pzmtt 
expressed  the  opinion  that  the  jury  had  done  right  in  awarding  exem- 
plary damages  for  a  trespass  committed  by  direction  of  the  crown  offi- 
cers, and  the  legality  of  which  they  had  endeavored  to  support  and 
maintain  in  a  tyrannical  and  severe  manner.  These  extracts  suffi- 
ciently indicate  the  grounds  on  which  such  damages  are  allowed,  and 
show  that  they  are  not  to  be  awarded  unless  the  conduct  of  the  defend- 
ant is  willful,  wanton,  reckless  or  otherwise  deserving  the  punishment 
beyond  what  the  requirement  of  mere  compensation  would  impose." 
So,  also,  in  Hawes  v.  Knowles,  114  Mass.  519,  19  Am.  St.  Bep.  SSS,  it 
was  said:  ''In  an  action  of  tort  for  a  willful  injury  to  the  person, 
the  manner  and  manifest  motive  of  the  wrongful  act  may  be  given 
in  evidence  as  affecting  the  question  of  damages,  for  when  the  merely 
physical  injury  is  the  same,  it  may  be  more  aggravated  in  its  effects 
upon  the  mind,  if  it  is  done  in  wanton  disregard  of  the  rights  and 
feelings  of  the  plaintiff,  than  if  it  is  the  result  of  mere  carelessness"; 
citing  Stowe  v.  Heygoo^,  7  Allen,  118,  and  Smith  v.  Holcomb,  99 
Mass.  552.  And  in  Cosgriff  v.  Miller,  10  Wyo.  190,  98  Am.  St.  Bep. 
977,  68  Pac.  206,  a  very  recent  case  which  involved  wanton  acts  of 
trespass  on  the  part  of  defendant's  servants,  the  court  stated  the 
rule  in  the  following  language:  "The  general  rule,  where  the  doetr'ne 
is  recognized,  is  that  where  malice,  fraud  or  gross  negligence  or 
recklessness  enters  into  the  commission  of  a  tort  or  where  the  act 
is  done  wantonly,  exemplary  damages  are  recoverable":  See,  also, 
Kirton  v.  North  Chicago  St.  B.  Co.,  91  111.  App.  554,  to  the  same 
effect. 

In  Trauerman  v.  Lippincott,  39  Mo.  App.  488,  the  court  defined 
wanton  acts  as  follows:  "If  one  intentionally  does  a  wrongful  aet 
and  knows  at  the  time  that  it  is  wrongful,  then  he  does  it  wantonly; 
by  the  word  I  understand  is  meant  causelessly,  without  restraint 
and  in  reckless  disregard  of  the  rights  of  others.  When  one  inten- 
tionally commits  a  wrong,  he  does  it  from  an  evil  spirit  and   bad 
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motive.  Good  motive  or  ipirit  does  not  impel  the  eommlssion  of 
willful  wrongs." 

In  Hansford  v.  Payne,  11  Bnsli  (Ky.),  380;  which  was  a  suit  by  the 
personal  representative  of  the  deceased  ''for  the  wrongs,  injuries 
and  damages  done  him"  by  substituting  eroton  oil  instead  of  lin- 
seed oil  in  a  prescription,  the  court  held  that  ''willful"  and  "gross'' 
were  not  synonymous  terms  when  applied  to  negligence. 

•.  Necessity  for  Act  to  be  Anthoriied  or  Within  Scope  of  Em- 
ployment.— In  the  early  cases  it  was  held  that  the^master  was  only 
chargeable  where  the  injury  was  caused  by  the  servant's  negligence 
and  unskillfulness  in  the  discharge  of  his  master's  business,  and 
not  where  the  servant's  act  was  intentionally  wrongful  and  willful, 
l)ut  the  latter  cases  place  the  liability  upon  the  master  if  the  act 
was  done  while  the  servant  was  engaged  in  the  master's  business 
and  acting  within  the  scope  of  his  employment,  regardless  of  the 
actual  intent  of  the  servant  in  doing  the  act. 

In  Dinsmoor  v.  Wolber,  85  111.  App.  156,  the  court  remarked  that 
the  authorities  were  not  harmonious  in  regard  to  the  question,  but 
that  the  courts  of  Illinois  had  substantially  adopted  the  rule  laid  down 
in  Wood  on  Master  and  Servant,  section  823,  wherein  he  said:  "It 
may  be  regarded  as  settled  by  the  better  class  of  cases  that  whenever 
exemplary  damages  would  be  recoverable  if  the  act  had  been  done 
by  the  master  himself,  they  were  equally  recoverable  when  the 
act  was  done  by  his  servant":  See,  also,  monographic  note  to  Goodloe 
T.  Memphis  etc.  B.  B.  Co.,  64  Am.  Bt,  Bep.  71,  on  acts  of  servants  for 
which  master  is  not  responsible. 

Thus  we  see  that  the  test  of  whether  the  master  or  employer  can 
l>e  held  liable  for  the  willful,  wanton  or  malicious  acts  of  his  servants 
or  employ^,  either  in  actual  or  in  exemplary  damages,  is  dependent 
upon  whether  the  act  complained  of  was  within  the  scope  of  the 
•ervant's  employment.  The  authority  to  do  a  particular  act  may 
be  implied  if  the  act  is  within  the  scope  of  the  employment  or  in 
furtherance  of  the  business  of  the  master.  As  we  have  seen,  the 
responsibility  of  the  master  is  based  not  only  on  hb  power  to  select 
the  servant  or  agent,  but  to  direct  the  mode  of  executing  the  work 
and  controlling  his  acts  in  the  course  of  the  employment  so  as  to 
prevent  injury  to  others:  Bobinson  v.  Webb,  11  Bush  (Ky.),  476. 
The  rule  in  that  respect  was  stated  in  Ward  v.  Young,  42  Ark.  653, 
by  setting  forth  the  rule  set  out  in  Cooley  on  Torts,  page  638: 
^'The  master  who  puts  the  servant  in  a  place  of  trust  or  responsibil- 
ity, or  commits  to  him  the  management  of  his  business  or  the  care 
of  his  property,  is  justly  held  responsible  when  the  servant,  through 
lack  of  judgment  or  discretion,  or  from  infirmity  of  temper  or  under 
the  influence  of  passion  aroused  by  the  circumstance  or  the  occasion, 
goes  beyond  the  strict  line  of  his  duty  or  authority,  and  inflicts  an 
unjustifiable  injury  upon  another."    See  Kreiter  ▼•  Nichols,  28  Mich. 

492,  to  the  same  effect. 
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It  often,  however,  becomes  quite  a  difficult  question  to  determine 
whether  the  act  in  controversy  was  within  the  scope  of  the  servant's 
employment  or  not.    In  Mali  v.  Lord,  39  N.  Y.  384,  100  Am.  Dec,  448^ 
a  leading  ease  on  the  subject,  the  action  arose  over  the  defendant's 
superintendent  and  clerk  compelling  the  plaintiff  to  be  searched  on 
suspicion  of  having  stolen  some  goods  from  defendant's  store,  the 
court  said:  ''It  cannot  be  presumed  that  a  master,  by  introsting 
his  servant  with  his  property,  and  conferring  power  upon  him  to 
transact  his  business,  thereby  authorizes  him  to  do  any  act  for  it» 
protection  that  he  could  not  lawfully  do  himself  if  present.      The 
master  would  not,  if  present,  be  justified  in  arresting,  detaining  and 
searching  a  person  upon  suspicion,  however  strong,  of  having  stolen 
his  goods,  and  secreted  them  upon  his  person.    The  authority  of  the 
defendants  to  the  superintendent  could  not,  therefore,  be  implied 
from  his  employment.    The  act  was  not  done  in  the  business  of  the 
defendants,  and  they  were  not,  as  masters,  responsible  therefor.     If 
not  responsible,  if  the  superintendent  acted  in  good  faith  in  the  be- 
lief of  the  plaintiff's  guilt,  they  clearly  would  not  be,  if  he  acted 
from  malice,  in  the  absence  of  such  belief."    In  Knowles  v.  Bullene, 
71  Mo.  App.  349,  the  court  in  answer  to  the  argument,  based   on 
Mali  T.  Lord,  89  N.  Y.  881, 100  Am.  Pee.  448,  that  if  defendants  could 
not  have  lawfully  arrested  the  plaintiff  (she  being  innocent)  that 
their  agents  or  servants  had  no  authority  to  do  so,  admitted  that 
the  ease  cited  was  authority  for  defendant's  contention,  but  said: 
"YHien  it  is  said  that  no  authority  will  be  implied  in  the  agent  to 
do  an  aet  the  principal  himself  could  not  lawfully  do,  if  present,  it 
must  be  understood  as  having  relation  rather  to  the  character  of  the 
act  than  as  to  what  the  principal  might  have  lawfully  done  under 
the  particular  circumstances  of  the  case.    To  illustrate:  The  master 
would  have  no  authority,  if  present,  to  shoot  and  kill  one  detected 
in  stealing  his  goods,  and  so  under  the  rule,  correctly  applied,  no 
Bueh  authority  could  be  implied  in  the  servant.     But  the  master 
may  lawfully  arrest  and  detain  the  thief  and  thereby  force  him 
to  give  up  the  stolen  goods  and  authority  therefor  may  be  impliedly 
given  to  the  servant  or  agent  standing  in  the  place  of  the  principal." 

It  seems  to  us  that  where  the  servant  has  the  discretion  to  deter- 
mine what  should  be  done,  that  the  master  ought  to  be  liable  for  his 
mis  judgment,  although  he  may  have  done  an  act  which  the  master 
would  not  have  been  authorized  to  do;  for  instance,  the  act  of  a 
conductor  in  ejecting  an  orderly  passenger  who  has  a  valid  ticket 
would  be  unauthorized  if  done  by  the  master,  but  it  would  not  be 
contended  that  the  conductor  was  not  placed  there  for  the  purpose 
of  deciding  when  such  an  act  was  necessary  and  proper,  and  that 
the  carrier  would  be  bound  by  his  acts  in  that  respect.  The  rule 
as  to  when  an  act  of  the  servant,  though  done  in  the  service,  is  within 
or  without  the  course  of  that  service  is  very  dearly  set  forth  in  Ma- 
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dang  T.  Dearborne,  134  Pa.  St.  406,  19  Am.  St.  Bep.  708,  19  Atl. 
698,  8  L.  B.  ▲.  204,  wherein  it  was  said:  ''The  general  doctrine  laid 
down  by  the  learned  judge  that  every  man  is  liable  for  his  own  tres- 
pass only  must  not  be  taken  too  literally;  for  one  must  be  held  to 
do  that  which  he  procures  or  directs  another  to  do  for  him,  as  well 
as  that  which  he  does  in  his  own  person.  Qui  facit  per  alium,  facit 
]>6r  se.  Berrants  and  employes  are  often  without  the  means  to  re- 
spond in  damages  for  the  injuries  they  may  inflict  on  others  by  the 
ignorant,  negligent  or  wanton  manner  in  which  they  conduct  the  busi- 
ness of  their  employer.  The  loss  must  be  borne  in  such  cases  by  the 
innocent  suiferer,  or  by  him  whose  employment  of  an  ignorant,  care- 
less or  wanton  servant  has  been  the  occasion  of  the  injury,  and  under 
such  circumstances  it  is  just  that  the  latter  should  bear  the  loss. 
But  the  master  is  not  liable  for  the  independent  trespass  of  his  ser- 
vant. If  a  coachman,  while  driving  along  the  street  with  his  mas- 
ter's carriage,  sees  one  against  whom  he  bears  ill-will  at  the  side 
of  the  street  and  leaves  the  box  to  seek  out  and  assault  him,  the  mas- 
ter would  not  be  liable.  Such  an  act  would  be  the  willful  and  inde- 
pendent act  of  the  coachman.  It  was  done  while  in  his  master's 
service  but  not  in  the  course  of  that  service.  But  if  the  coachman 
sees  his  enemy  sitting  on  the  box  of  another  carriage  driving  along 
the  same  highway,  and  he  so  guides  his  own  team  as  to  bring  the 
carriages  into  collision,  whereby  injury  is  done,  the  master  is  liable. 
The  coachman  was  hired  to  drive  his  master's  horse.  He  was  doing 
the  work  he  was  employed  to  do,  and  for  the  manner  of  his  doing 
it,  the  master  is  liable:  Wood  on  Master  and  Servant,  sec.  277.  It 
would  be  no  defense  to  the  master  to  prove  that  he  had  given  his 
coachman  orders  to  be  careful  and  not  drive  against  others.  It  was 
his  duty  not  only  to  give  such  orders  but  to  see  that  they  were 
obeyed.  It  will  be  seen,  therefore,  that  it  is  the  character  of  the 
employment  and  not  the  private  instrnctions  given  by  the  master 
to  his  servant  that  must  determine  the  measure  of  his  liability  in  any 
given  case.'' 

f.  When  Act  of  Servant  Most  be  Batifled.— It  seems  to  us  that 
if  the  act  of  the  servant  is  within  the  scope  of  the  employment  that 
no  ratification  of  the  act  on  the  part  of  the  master  is  necessary  in 
order  to  make  the  master  responsible  therefor.  But  when  the  act 
is  one  which  the  master  could  have  done,  but  was  not  within  the 
scope  of  the  servant's  employment,  it  would  be  necessary  to  show 
that  the  master  ratified  it  in  order  to  hold  the  latter  liable,  but  in 
such  case  the  liability  would  really  be  based  on  the  principle  of  the 
liability  of  a  principal  for  the  acts  of  his  agent.  An  illustrative 
ease  may  be  found  in  Cobb  v.  Simon,  119  Wis.  606,  100  Am.  St.  Bep. 
909,  97  N.  W.  276,  wherein  the  floor-walker  of  defendant,  who  con- 
ducted a  large  department  store,  unlawfully  searched  plaintiff,  after 
having  accused  her  of  shoplifting,  and  also  extorted  money  from  her 
for  not  sending  her  to  the  police  station.    In  discussing  the  question 
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whether  the  defendant  ratified  the  acts  of  his  floor-walker,  the  eonrt 
•aid:  "Betention  of  a  servant  in  his  employment  after  notice  to 
the  principal  of  a  tort  committed  by  the  servant  is  evidence  of 
ratification  of  the  act  by  the  principal:  Bass  v.  Chicago  etc.  B.  Co.,  42 
Wis.  654;  24  Am.  Bep.  437;  Bobinson  v.  Superior  Bapid  T.  Co.,  94  Wis. 
845,  59  Am.  St  Bep.  897,  68  N.  W.  961,  84  L.  B.  A.  205.  The  informa- 
tion to  the  principal  should  be  full  and  complete,  in  order  to  justify 
the  conclusion  of  ratification  on  this  ground:  Patry  y.  Chicago  etc 
B.  Co.,  77  Wis.  218,  46  N.  W.  66.  It  is  not  essential  that  the  infor- 
mation should  come  from  the  plaintiff,  but  however  it  comes,  it 
should  be  more  than  a  mere  idle  rumor  and  should  be  so  convincing 
and  persuasive  as  to  convince  the  mind  of  an  ordinarily  prudent 
employer  that  the  facts  exist  which  call  for  the  servant's  discharge. 
Any  other  rule  would  necessitate  the  discharge  of  faithful  em- 
ploy^ whenever  their  conduct  is  assailed  by  irresponsible,  unfounded 
gossip,  and  such  a  rule  would  be  plainly  unjust  both  to  employer 
and  employ^.  The  question  is  generally  one  for  the  jury  in  view  of 
all  information  which  came  to  the  employer,  and  wsa  such  in  the 
present  ease,  nnder  proper  instructions.'' 

IZL  Torts  Affecting  Personal  Bii^ts. 
s.  IMerferenoe  with  Funszal  Cortege.— Exemplary  damages  were 
sought  for  the  withdrawal  of  a  hearse  and  accompanying  carriage 
from  a  funeral  cortege  in  the  case  of  Qatzow  v.  Buening,  106  Wis.  1, 
80  Am.  St.  Bep.  17,  81  N.  W.  1003,  49  L.  B.  A.  475.  Though  the 
action  wss  based  on  a  conspiracy,  still  the  overt  acts  producing  the 
injuries  were  done  by  the  driver  of  one  of  the  defendants.  The  facts 
in  the  case  were  as  follows:  The  plaintiff  employed  and  paid  one 
Schubert,  a  liveryman,  for  the  services  of  a  hearse  and  carriage  for 
vse  at  the  funeral  of  his  child  which  was  to  be  buried  from  his 
residence.  The  hearse  and  carriage  were  sent  to  plaintiff's  residence 
and  were  standing  in  front  of  plaintiff's  residence  awaiting  the 
termination  of  the  funeral  services.  Just  as  the  funeral  services  were 
over  and  the  coffin  containing  th«  child's  remains  was  about  to  be 
placed  in  the  hearse,  the  drivers  of  the  hearse  and  carriage  drove 
away,  leaving  the  plaintiff  and  his  large  number  of  friends,  who 
were  present,  to  resort  to  such  means  as  they  could  to  continue  the 
funeral  and  without  giving  plaintiff  any  explanation  as  to  the  cause 
of  their  driving  away.  It  appears  that  there  was  a  liverymen's  as- 
sociation, of  which  the  defendant  Schubert  was  a  member,  and  of 
which  the  defendant  Buening,  was  the  secretary;  that  according  to 
the  by-laws  of  said  association  no  member  thereof  was  allowed  to 
do  business  with  any  person  who  did  not  patronize  its  members  ex* 
clusively,  or  to  let  a  hearse  to  a  private  party  for  a  funeral  where 
the  undertaker  in  charge  of  such  funeral  was  reputed  to  patronize 
nonunion  members,  or  to  any  person  whose  family,  for  the  occasion, 
patronized  a  nonunion  livery;  that  the  undertaker,  being  authorized 


Digitized  by  VjOOQ IC 


Jan.  1904.]  Cbane  v.  Bennett.  741 

to  engage  the  hearse  and  carriage,  engaged  it  in  plaintiff's  name 
without  the  defendant,  Schubert,  knowing  that  the  undertaker  was 
in  an/  way  connected  with  the  transaction,  the  engagement  having 
been  made  with  one  of  Schubert's  employes,  but  that  Schubert,  fear- 
ing that  the  transactions  might  lead  to  a  violation  of  the  rules  of 
the  association,  directed  the  driver  of  the  hearse  not  to  remain  at 
the  funeral  if  a  nonunion  man  was  in  charge;  that  after  the  hearse 
and  carriage  had  left  his  bam  to  attend  the  funeral,  the  defendant 
Buening  was  informed  of  the  facts,  and  particularly  as  to  who  was 
tho  undertaker  in  charge  of  the  funeral,  whereupon  Buening,  claiming 
to  act  in  pursuance  of  his  duty  as  secretary  of  the  association,  com- 
municated with  Schubert's  barn,  giving  notice  of  the  proposed  viola- 
tion of  the  association's  rules,  and  requesting  Schubert  or  some  one 
in  hia  barn  to  cause  the  driver  of  the  hearse  to  communicate  with  the 
bam  by  telephone;  that  Buening  then  went  to  plaintiff's  residence 
and  stated  to  the  driver  of  the  hearse  that  his  employer  wanted  to 
talk  with  him  over  the  telephone;  that  the  driver  then  drove  a  short 
distance  from  plaintiff's  residence,  but  there  was  a  conjflict  in  the 
evidence  as  to  whether  he  telephoned  as  requested;  that  there  was 
■ome  evidence  that  he  told  Buening  there  was  no  need  to  telephone, 
that  he  bad  previously  received  orders  to  return  in  case  the  under- 
taker mentioned  was  in  charge  of  the  funeral  arrangements;  there 
waa  also  evidence  to  the  effect  that  when  Buening  visited  plaintiff's 
residence  he  ordered  the  driver  of  the  hearse  to  return  to  the  barn, 
and  said  to  the  undertaker:  "I  am  secretary  of  the  union  and  au- 
thorized to  have  the  hearse  go  home.  I  am  not  going  to  leave  before 
the  hearse  goes  away.  I  am  going  to  break  up  this  funeral.  I  am 
not  going  to  have  this  thing  go  on,  and  this  hearse  has  got  to  go 
home";  that  Buening 's  conduct  at  the  affair  was  such  as  to  attract 
the  attention  of  the  persons  present,  and  that  when  the  drivers  re- 
turned to  the  bam,  he  said  to  the  undertaker:  "You  see  what  I  can 
dof"  There  was  also  evidence  of  ratification  on  the  part  of  Schu- 
bert as  to  all  that  had  been  done.  At  the  trial  the  defendants 
requested  the  court  to  direct  a  special  verdict  pursuant  to  the  Wls- 
eonsin  statute,  which  was  refused.  The  appellate  court,  after  stating 
the  arguments  used  on  that  proposition,  said:  "It  follows  that  the 
denial  of  the  motion  for  a  special  verdict  was  wrong  solely  on  the 
ground  of  the  reason  assigned  for  it.  It  was  useless  to  require  the 
jury,  as  did  the  court,  to  say  whether  defendants,  or  either  of  them, 
participated  in  depriving  plaintiff  of  the  use  of  the  hearse,  because 
Schubert  said  he  instructed  his  driver  to  return  to  the  barn  if  a  non- 
union man  was  in  charge  of  the  funeral,  and  that  he  gave  such  in- 
•tmctions  in  conformity  to  his  obligations  to  the  union.  The  evi- 
dence was  all  one  way  that  Buening  was  the  moving  spirit  in  caus- 
ing the  driver  of  the  hearse  to  obey  the  instructions  of  his  master, 
and  that  his  acts  were  in  accord  with  his  duties  as  secretary  of  the 
union,  and  in  conformity  to  a  request  made  of  him,  either  by  Schu- 


Digitized  by  VjOOQIC 


742  American  State  Eepoets,  Vol.  101.     [New  York, 

tert  himself  or  by  some  one  in  his  behalf,  whose  acts  Schubert  fully 
ratified  with  knowledge  of  all  the  facts.  Such  ratification  rendered 
Schubert  liable  for  actual  and  exemplary  damages  the  same  in  all 
respects  as  if  he  had  originally  authorized  Buening  to  act  in  his  be- 
half:  Bobinson  v.  Superior  B.  T.  B.  Co.,  94  Wis.  345,  59  Am.  St.  Bep. 
897,  68  N.  W.  961,  34  L.  B.  A.  205.  There  was  perfect  eoncert  of 
action  between  all  the  parties  eoncemed  in  the  transaction  to  de- 
prive plaintiff  of  the  use  of  the  hearse,  and  the  acts  of  each  and  all 
were  in  accord  with  the  agreement  between  the  members  of  the 
union. 

''The  court  needlessly  required  the  jury  to  say  whether  facts  ex* 
isted  warranting  an  assessment  of  exemplary  damages.  It  was  suffi- 
cient that  they^  were  instructed  that  the  assessment  of  such  damages 
was  discretionary  with  them. 

"It  was  correctly  said  by  the  court,  in  substance,  before  the  formal 
charge  was  given,  that  the  acts  of  the  defendants  were  willful  and 
with  intent  to  deprive  plaintiff  of  the  use  of  the  hearse  at  a  time 
when  they  knew  it  would  be  impossible  to  supply  another.  As  men 
of  common  sense,  defendants  must  have  known  that  their  conduct 
would  greatly  shock  the  sensibilities  of  the  plaintiff,  would  humiliate 
and  cause  him  great  mental  confusion,  pain  and  suffering.  Ko  reason- 
able conclusion  could  be  arrived  at  from  the  evidence,  other  than  that 
the  defendants  intentionally  carried  out  their  unlawful  design  under 
such  circumstances  as  to  demonstrate  the  power  of  the  combination 
to  punish  lliverymen  for  doing  business  in  an  independent  way,  and 
persons  for  dealing  with  such  nonunion  liverymen;  that  with  such 
ends  in  view  they  proceeded  with  reckless  disregard  of  consequences 
and  with  full  knowledge  of  the  inevitable  result  to  plaintiff.  All 
the  elements  of  fact  warranting  exemplary  damages  appear  dearly 
from  the  evidence  as  matters  of  law.  There  was  the  willful  viola- 
tion of  plaintiff's  rights,  inflicted  under  circumstances  of  aggravation, 
insult,  or  cruelty,  with  vindictiveness  and  malice":  Citing  Mc Will- 
iams V.  Bragg,  3  Wis.  424,  and  Nichols  v.  Brabazon,  94  Wis.  549,  69 
N.  W.  842. 

Though  the  acts  giving  rise  to  the  award  of  exemplary  damages 
in  this  case  were  performed  by  the  drivers  of  the  hearse  and  car- 
riage, who  were  in  the  immediate  employ  of  the  defendant,  Schubert, 
still  it  does  not  appear  that  they  were  done  by  the  drivers  on  their 
own  initiative,  and  the  court  seems  to  base  its  decision  more  upon 
the  propositions  that  Schubert  had  specifically  directed  the  drivers 
to  return  in  case  a  nonunion  undertaker  was  in  charge  of  the  funeral 
arrangements,  or  that,  if  he  had  not  originally  so  instructed  the 
drivers,  that  Buening,  the  secretary  of  the  union,  acted  as  his  agent 
for  that  purpose  and  that  he  ratified  Buening 's  acts  as  such  agent. 
Hence  we  cannot  say  that  this  case  would  be  an  authority  for  acts 
of  that  nature  performed  voluntarily  by  hearse  and  carriage  drivers 
under  similar  circumstances,  and  we  refer  to  the  case  merely  to  raise 
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the  question  whether  acts  of  that  sort  by  employ^  of  a  liyeryman, 
or  undertaker,  would  be  eonsidered  as  within  the  scope  of  their  em- 
ployment  in  view  of  the  prevalence  of  labor  and  similar  associa- 
tions, and  the  widespread  knowledge  of  their  rules  and  methods  of 
«if  oreing  their  rules. 

b.  Offering  of  Insults  and  indignitlas  to  Onstomor^— The  dutj  of 
«  merchant  to  his  customer  was  discussed  in  the  case  of  Cobb  v.  Simon, 
119  Wis.  604,  97  K.  W.  276,  100  Am.  St.  Bep.  909,  which  was  a  case 
wherein  defendant's  floor-walker  attempted  to  extort  money  from  a 
customer  whom  he  had  accused  of  shoplifting.  In  that  case  the  cor- 
reetnesB  of  an  instruction  that  ''a  msster  is  liable  for  a  wrong  done 
hj  his  servant,  whether  through  negligence  or  malice  of  the  latter, 
in  the  course  of  an  employment  in  which  the  servant  is  engaged  to 
perform  a  duty  which  the  master  owes  to  the  person  injured,  was 
^estioned.  The  court  in  discussing  the  proposition  admitted  that  it 
would  be  applicable  in  the  case  of  an  assault  upon  a  passenger  by 
the  servant  of  a  common  carrier  because  of  the  carrier's  duty  to 
the  passenger  in  such  a  case,  but  said:  "It  has  not,  however,  been 
applied  to  a  merchant  in  his  relations  to  customers.  It  is  true  that 
customers  in  such  a  case  are  upon  the  premises  by  invitation,  and 
the  merchant  owes  the  positive  duty  to  the  customer  of  using  care 
to  keep  the  premises  in  a  reasonably  safe  condition  for  use  by  the 
•customer  in  the  usual  way;  and  this  doubtless  includes  the  duty  of 
using  ordinary  care  to  employ  competent  and  law-abiding  servants, 
but  we  do  not  understand  that  he  insures  the  customer  personal 
safety.  We  have  been  referred  to  no  cases  so  holding."  The  court 
then  held  the  instruction  not  applicable  to  the  case  at  bar.  The  tak- 
ing off  of  a  garment  which  a  customer  was  trying  on  accompanied  by 
insulting  accusations  was  held  to  constitute  an  assault  in  Qeraty  ▼. 
8tem,  30  Hun,  427.  In  that  case,  the  plaintiff  had  gone  into  defend* 
ant's  department  store  to  purchase  an  ulster  for  herself.  While  she 
had  an  ulster  on  her  person  preparatory*  to  its  purchase,  the  floor- 
walker approached  her,  telling  her  that  she  did  not  want  to  purchase 
the  garment  and  using  language  indicating  that  she  was  a  spy  from 
a  rival  house,  and  directed  the  saleswoman  to  take  the  garment  off 
from  her,  which  was  done.  The  court,  in  holding  that  the  affair 
constituted  an  assault  and  that  the  act  was  in  furtherance  of  defend- 
ant's business,  said:  ''In  this  case  there  can  be  no  claim  that  the 
«mploy^  of  the  defendant  were  prompted  by  malicious  motives  or 
selflsh  aims.  Their  action  was  in  their  line  of  duty  as  they  under- 
stood it.  The  duty  to  act  was  cast  on  them,  then  and  there.  Their 
instructions  were  not  to  show  styles  or  give  prices  to  persona  who 
«ame  from  other  stores  to  look  at  styles  or  obtain  prices.  Here  an 
emergency  arose  when  such  a  case  was  presented  as  the  employes  be- 
lieved and  the  duty  of  deciding  was  imposed  on  them.  They  may 
hsve  decided  unwisely,  but  their  decision  and  action  was  clearly 
within  the  line  of  their  duty,  and  the  defendants  are  responsible  for 
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the  resulting  conseqaenees.  It  was  for  no  selfish  purpose  that  they 
submitted  the  plaintiff  to  indignity  but  to  serve  the  defendants, 
only,  and  they  devolved  the  duty  of  carrying  out  their  instmetion^ 
on  their  employes.  They  must  be  held  responsible  for  the  manner 
in  which  it  is  done;  no  other  rule  would  meet  the  requirements  of 
public  policy  or  public  convenience." 

e.  False  Imprisonment  or  Illegal  SeaidL 
1.  In  General. — The  rule  as  to  under  what  circumstances  a  servant 
may  make  his  master  liable  in  exemplary  damages  for  the  detentioi^ 
or  arrest  of  a  person  for  some  offense  having  relevancy  to  the  mas- 
ter's property  or  business  was  set  forth  in  Markley  v.  Snow,  207  Pa. 
8t.  459,  56  Atl.  999.  The  court  in  that  case  stated  the  true  rule  to- 
be  that  set  forth  by  Blackburn,  J.,  in  Allen  v.  London  etc.  By.  Go.^ 
L.  B.  6  Q.  B.  65,  wherein  it  was  said:  "There  is  a  marked  distinc- 
tion between  acts  done  for  the  purpose  of  protecting  property  by 
preventing  a  felony  or  of  recovering  it  back,  and  an  act  done  for 
the  purpose  of  punishing  the  offender  for  that  which  has  already  been 
done.  There  is  no  implied  authority  in  a  person  having  the  custody 
of  property  to  take  such  steps  as  he  thinks  fit  to  punish  a  persoi^ 
whom  he  supposes  has  done  something  with  reference  to  the  property 
which  he  has  not  done.  The  act  of  punishing  the  offender  is  not  any- 
thing done  with  reference  to  the  property,  it  is  done  merely  for  the- 
purpose  of  vindicating  justice.'* 

It  seems  to  us  that  the  above  is  Ihe  proper  rule  in  such  cases. 
The  question  arises  most  frequently  in  suits  for  false  imprisonment 
and  illegal  search  on  suspicion  of  being  a  shoplifter  and  the  rule  i» 
sometimes  not  strictly  applied.  Those  classes  of  cases  will  be  treated 
in  the  next  section.  It  seems  to  us,  however,  that  in  those  eases- 
in  which  the  rule  above  set  forth  has  not  been  strictly  applied  may 
be  distinguished  on  the  ground  that  the  person  making  the  arrest 
or  conducting  the  search  t^s  an  agent  for  that  very  purpose,  such 
as  the  agents  and  employes  of  detective  agencies  and  the  detective» 
or  special  police  officers  of  large  department  stores.  This  theory  is^ 
we  think,  illustrated  by  the  case  of  Pinkerton  v.  Martin,  82  HI.  App. 
589,  wherein  the  appellee  was  arrested  by  the  servants  and  agent» 
of  appellant,  who  conducted  a  large  detective  agency  at  Chicago,, 
under  a  charge  of  arson,  and  then  placed  in  appellant's  "sweat-box'^ 
to  extort  from  him  his  supposed  knowledge  as  to  who  were  the  really 
guilty  parties.  In  appellee's  suit  for  false  imprisonment  the  court 
said:  "It  is  argued  that  there  is  no  proof  of  express  malice  or  want 
of  probable  cause.  We  think  the  authorities  cited  by  counsel  oih 
this  question  are  not  in  point  and  have  no  bearing  when  applied  t» 
the  facts  of  this  case.  Here  the  arrest  and  detention  were  in  them- 
selves unlawful.  Appellee  was  decoyed  into  Chicago  upon  false  pro- 
tenses,  then  illegally  arrested  and  unlawfully  confined  for  two  weeks,, 
being  denied  all  communications  with  his  friends  or  the  outside  worlds 
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and  with  no  attempt  whatever  to  have  a  legal  investigation  as  to  his 
guilt  of  any  erime.  Under  these  eircnmstances  the  law  implies  malice 
and  probable  eanse  would  furnish  no  justification.  This  proposition 
is  elementary,  and  it  is  scarcely  necessary  to  cite  authorities  in  ita 
•npport:  Johnson  ▼•  Von  Kettler,  84  111.  815.''  No  question  waa 
raised  as  to  the  acts  of  the  agents  or  servants  of  appellant  being 
outside  the  scope  of  their  employment.  Another  like  ease  was  that 
of  Clark  ▼.  Starin,  47  Hun,  345,  wherein  the  defendant,  who  was  the 
owner  of  an  island  used  as  a  summer  resort,  had  an  agreement  with 
one  Pinkerton  to  furnish  him  a  number  of  special  police  of&eera  for 
use  on  this  island*  His  son,  who  was  in  charge  of  the  resort,  to- 
gether  with  one  of  these  special  officers,  arrested  the  plaintiff,  who 
was  a  ticket-taker  at  the  resort,  for  the  larceny  of  some  tickets.  The 
eourt  held  that  the  defendant  was  liable  for  the  false  arrest.  See,, 
also,  Craven  y.  Bloomingdale,  171  N.  Y.  439,  64  N.  E.  169,  discussed 
in  the  last  subdivision  of  this  note. 

2.  On  Suspieioii  of  Being  a  Shoplifter.— It  is  difficult  to  lay  down 
any  general  rule  as  to  the  liability  for  exemplary  damages  for  the  acts 
of  servants  in  arresting  or  searching  an  innocent  person  suspected 
of  having  stolen  goods  while  shopping. 

In  an  early  case  in  Few  York,  that  of  Mali  v.  Lord,  39  N.  Y.  384, 
100  Am.  Dee.  448,  the  court  in  holding  that  the  searching  of  a  sus- 
pected shoplifter  was  not  within  the  scope  of  the  master's  employes, 
after  stating  the  general  principles  regarding  the  responsibility  of 
the  master  for  the  acts  of  his  servants^  said:  ''Applying  these  prin* 
ciples  to  the  present  case,  the  inquiry  is  whether  a  merchant  by  em- 
ploying a  clerk  to  sell  goods  for  him  in  his  absence,  or  a  superintend* 
ent  to  take  general  charge  and  management  of  his  business  at  a 
particular  store,  thereby  confers  authority  upon  such  clerk  or  super- 
intendent to  arrest,  detain  and  search  anyone  suspected  of  having- 
stolen  and  secreted  about  his  person  any  of  the  goods  kept  in  such 
store.  If  he  does,  he  is  responsible  for  such  acts  of  the  clerk  or 
superintendent.  If  not,  then  such  acts  are  not  within  the  scope  of 
the  authority  delegated  to  the  superintendent,  and  the  employer  is 
not  responsible  therefor,  for  the  reason  that,  while  in  their  perform- 
ance, the  servant  is  not  engaged  in  the  business  of  the  master,  any 
more  than  in  committing  an  assault  upon  or  slandering  a  customer. 
In  examining  this  question  it  must  be  assumed  that,  by  the  employ- 
ment, the  master  confers  upon  the  servant  the  right  to  do  all  neces- 
sary and  proper  acts  for  the  protection  and  preservation  of  his  prop- 
erty, to  protect  it  against  thieves  and  marauders;  and  that  the  servant 
owes  the  duty  so  to  protect  it  to  his  employer.  But  this  does  not  in- 
clude the  power  in  question.  It  cannot  be  presumed  that  a  master^ 
by  intrusting  his  servant  with  his  property,  and  conferring  power 
upon  him  to  transact  his  business,  thereby  authorizes  him  to  do  any 
aet  for  its  protection  that  he  could  not  lawfully  do  himself  if  present. 
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The  master  would  not,  if  present,  be  justified  in  arresting,  detaining 
and  searching  a  person  upon  suspicion,  however  strong,  of  having 
stolen  his  goods  and  secreted  them  upon  his  person.  The  anthorit/ 
of  the  defendants  to  the  superintendent  could  not,  therefore,  be  im- 
plied from  his  emplojment.  The  aet  was  not  done  in  the  busineoa 
of  the  defendants,  and  the/  were  not,  as  masters,  responsible  there- 
for. If  not  responsible  If  the  superintendent  aeted  in  good  fsitk  Ib 
the  belief  of  the  plaintiff's  guilt,  the/  elearl/  would  not  bo  if  he 
acted  from  malice,  in  the  absence  of  such  belief.'' 

The  Mali  v.  Ford  ease  was  followed  in  Mallach  ▼.  Ridley,  43  Hub, 
336,  under  a  very  similar  state  of  facts,  the  floor-walker  in  the  latter 
case  having  informed  a  policeman  that  a  salesgirl  had  seen  plaintiff 
steal  a  eorset  and  conceal  it  on  her  person,  and  upon  the  polieemam 
bringing  the  plaintiff  back  to  the  store,  directed  that  she  be 
searched.  The  trial  court  had  charged  that  if  the  floor-walker  had 
done  these  acts  on  the  supposition  that  he  was  in  the  exercise  of 
his  duty  of  protecting  his  employer's  goods,  the  employer  would  be 
responsible  for  his  acts;  "that  they  had  placed  him  there  to  do  that 
act  and  for  any  act  of  his  in  doing  what  he  supposed  was  his  duty 
in  detecting  thefts  or  in  suppressing  thefts  or  in  arresting  thieves, 
if  he  was  mistaken  in  his  judgment  in  that  respect,  the  defendants 
are  responsible.  They  are  not  only  responsible  for  that,  but  for  any 
excess  of  authority,  or  any  excess  in  his  action  in  regard  to  that." 
But  the  appellate  department  held  that  the  trial  judge  had  erred  in 
80  charging  on  the  ground  that  it  made  the  liability  of  the  defend- 
ants  depend  upon  the  supposition  of  his  servant  as  to  the  extent  of 
his  authority,  instead  of  upon  the  authority  actually  conferred  or 
implied. 

It  seems  to  us,  however,  that  the  doctrine  enunciated  by  the  trial 
judge  is  sounder  in  principle.  It  also  seems  to  us  that  in  those  eases 
of  suspected  shoplifting  arising  in  large  department  stores  or  other 
large  stores  where  the  floor-walkers  are  charged  with  the  duty  of 
watching  customers  to  prevent  the  purloining  of  merchandise,  or 
where  the  proprietor  has  special  policemen  or  detectives  for  that  pur- 
pose, that  the  employer  would  be  responsible  for  the  manner  in  which 
they  perform  their  duty.  This  view  is  sustained  by  the  case  of 
Stevens  v.  O'Neill,  51  App.  Div.  364,  64  N.  Y.  Supp.  633.  In  that 
case  a  lady  customer  asked  the  salesgirl  at  defendant's  store  to  show 
her  some  watches.  The  girl  showed  her  some  which  were  very  bright 
in  color,  whereupon  plaintiff  asked  her  if  she  had  not  some  more  sub- 
dued in  character.  The  girl  said  ''No,"  and  counted  the  watches  in 
the  tray  and  said  that  there  was  one  missing.  The  plaintiff  remarked, 
saying,  <'Well,  probably  you  have  sold  the  watch,"  not  thinking  that 
she  was  accused  of  stealing  it.  The  salesgirl  sent  for  the  floor-walker 
and  he  sent  for  the  woman  detective,  who  said,  "You  will  have  to 
be  searched."  The  detective  then  sent  for  a  man  and  they,  placing 
plaintiff  between  them,  took  her  through  the  store  to  the  elevator. 
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whence  they  went  into  &  room  where  plaintiff  was  searched.  The 
defendant  claimed  that  plaintiff  asked  to  be  searched  for  the  purpose 
of  clearing  herself  from  sospleion,  and  that  no  restraint  whatever  was 
placed  npon  plaintiff  by  any  of  his  employes.  From  the  detailed 
statement  of  the  facts  it  will  be  seen  that  the  defendant  had  insti- 
tuted a  system  of  espionage  at  his  store  and  that  the  acts  of  all  his 
employte  were  done  in  pnrsuance  of  that  system.  The  conrt  said: 
''It  seems  to  ns,  when  we  consider  the  situation  of  the  plaintiff,  that 
■he  was  in  the  store  of  the  defendant  surrounded  by  persons  who 
were  employed  by  the  defendant  to  detect  crime,  substantially  ac- 
cused of  being  a  thief,  and  with  the  statement  made  to  her,  'Tou  will 
have  to  be  searched/  that  this  was  the  exercise  of  such  a  dominion 
over  her  that  the  Jury  might  very  properly  find  that  restraint  was 
exercised,  and  that  the  subsequent  proceedings  were  simply  carrying 
e«t  the  threat  that  they  would  search  her.  Under  such  circum- 
stances the  plaintiff  certainly  was  not  required  to  offer  physical 
resistance  to  this  unjustifiable  proceeding  against  her.  The  jury 
Laving  resolved  that  question  in  her  favor,  there  seems  to  be  no 
ground  whatever  for  this  court  to  interfere.  The  authority  of  the 
employ^  of  the  defendant  is  established  beyond  peradventure  by  the 
testimony,  of  the  defendant  himself.  These  were  the  agencies  em- 
ployed by  him  for  the  protection  of  his  property;  and  these  people, 
in  the  proceedings  taken  by  them,  were  acting  clearly  within  the 
scope  of  the  authority  which  had  been  conferred  upon  them.'' 

It  was  questioned  whether  the  court  should  have  submitted  the 
question  of  malice  to  the  jury.  The  appellate  court,  in  answer  to 
that  question,  said:  ''The  law  imputes  malice  to  an  unlawful  act. 
There  is  undoubtedly  a  difference  between  malice  which  the  law 
infers  from  the  act  itself  and  malice  which  is  the  product  of  a  proved 
mental  operation.  The  court  had  the  right  to  submit  the  question 
of  malice  in  this  ease.  From  the  very  grossness  of  the  act  itself, 
malice  may  be  inferred.  Here,  without  the  slightest  evidence  that 
this  plaintiff  was  in  any  way  connected  with  the  disappearance  of 
the  watch  in  question,  it  is  proclaimed  to  her  that  she  must  be 
searched;  in  other  words,  she  will  have  to  submit  to  a  search.  And 
surrounded  as  she  was  by  the  servants  of  the  defendant,  possessing 
authority  to  act,  she  submits.  It  is  clear  that  from  an  act  of  this 
kind  the  jury  might  infer  legal  malice.'' 

And  continuing,  the  court  in  holding  that  punitive  damages  could 
be  awarded,  said:  "It  is  further  urged  that  there  was  no  ground  for 
awarding  punitive  damages;  in  other  words,  that  there  was  no  ex- 
press malice  proved,  and  therefore  no  foundation  for  punitive  dam- 
ages. It  will  be  seen,  when  we  consider  the  nature  of  punitive  dam« 
ages,  that  the  case  falls  within  the  rule  permitting  them  to  be 
awarded.  Punitive  damages  are  given,  not  only  as  a  punishment  to 
the  defendant  for  a  wrongful  act,  but  also  as  a  warning  to  others. 
Although  there  was  no  evidence  of  any  express  malice  against  the 


Digitized  by  VjOOQ IC 


plaintiff  indiyiduallj,  the  act  was  done  in  pursuance  of  a  lystera 
which  had  been  adopted  in  that  store;  and  if  this  system  was  sucb 
as  to  place  an  innocent  customer  in  the  position  in  which  the  plain- 
tiff's  evidence  shows  that  she  was  placed,  the  jury  had  the  right 
to  say  that  the  Vesults  of  this  system  were  of  such  a  character  as  to> 
require  rebuke  by  way  of  punitive  damages  in  order  that  innocent 
people  should  not  be  placed  in  the  position  which  this  plaintiff  was 
placed  without  any  fault  upon  her  part." 

In  Hershey  v.  O'Neill,  36  Fed.  168,  the  plaintiff,  who  was  a  stranger 
in  the  city,  went  into  defendant's  department  store  and  while  there 
took,  without  asking  permission,  an  umbrella  a  distance  of  about 
forty  feet  away  to  look  at  it,  though  the  umbrella  counter  was  in  the 
lightest  part  of  the  store.  It  was  also  claimed  that  she  had  reached 
the  sidewalk  when  she  was  politely  accosted  by  a  salesman  and  re- 
quested to  return  to  the  store,  which  she  did  voluntarily.  She  was 
arrested  by  a  police  officer  at  the  request  of  the  salesman.  The  court 
held  that  a  verdict  in  favor  of  defendant  would  not  be  disturbed. 

In  McDonald  v.  Franchere,  102  Iowa,  496,  71  N.  W.  427,  the  plain- 
tiff, while  in  a  department  store  belonging  to  defendant,  was  asked 
by  a  clerk,  who  suspected  her  of  stealing  a  pepper-caster  from  » 
counter,  to  go  to  another  room,  which  plaintiff  did.  When  in  the 
other  room  the  clerk  accused  her  of  the  theft,  or  asked  if  she  took  it,, 
there  being  a  conflict  of  evidence  on  this  point.  The  court  held  that 
the  clerk  acted  within  the  scope  of  his  duties  so  as  to  make  his  mas- 
ters liable  for  the  assault. 

In  Knowles  v.  Bullene,  71  Mo.  App.  352,  it  was  held  that  where- 
plaintiff  was  arrested  by  the  floor-walker  of  a  department  store  o» 
the  report  of  a  salesgirl  that  she  saw  plaintiff  steal  a  piece  of  lace,, 
that  the  arrest  would  be  held  to  have  been  made  by  the  girl,  and  thus 
come  within  a  direction  of  the  proprietor  not  to  make  arrests  for 
shoplifting  unless  the  sales  people  actually  see  the  theft. 

But,  if  the  malicious  act  of  the  servant  is  outside  of  the  scope  of 
the  employment^  and  not  in  furtherance  of  the  master's  business^ 
the  master  is  not  held  liable  in  exemplary  damages.  Thus  in  the 
very  recent  case  of  Cobb  v.  Simon,  119  Wis.  597,  100  Am,  St.  Rep. 
909,  97  N,  W.  276,  the  plaintiff  was  accused  by  the  floor-walker  of 
defendant,  who  conducted  a  large  department  store,  of  having  stolon 
a  bolt  of  lace.  The  accusation  was  made  as  she  was  leaving  the  store 
with  her  daughter,  the  floor-walker,  at  the  time,  stepping  back  of 
plaintiff  and  apparently  taking  a  bolt  of  lace  from  under  her  arm, 
saying,  "Here  it  is."  Plaintiff  denied  having  taken  the  lace,  but 
was  requested  to  return  into  the  store,  and  was  conducted  into  a 
small  room,  which  was  then  locked,  and  she  was  then  searched  for 
stolen  goods,  the  floor-walker  tearing  her  dress  open  in  front  in 
making  the  search.  While  making  the  search  he  told  her  that  he 
would  send  her  to  the  police  station  unless  she  paid  him  fifty  dol- 
lars.   Though  she  denied  having  stolen  any  goods,  she  gave  him  all 
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the  money  which  she  had,  amounting  to  fifteen  dollars,  and  he  let 
her  oot.  The  eonrt,  after  stating  the  evidence  as  to  the  duties  of 
the  floor-walker,  said:  "Thus  it  appears  that  it  was  Saxe's  [the 
floor-walker]  duty  to  watch  customers  and  prevent  them  from  doing 
wrongful  acts;  also  to  take  stolen  merchandise  away  from  customers 
whom  he  discovered  in  the  act  of  stealing.  Now,  if ,  as  a  matter  of 
fact,  Saxe  honestly  believed  that  plaintiff  had  stolen  a  bolt  of  lace 
or  other  property  in  the  store,  and,  acting  on  that  belief,  imprisoned 
the  plaintiff  and  searched  her,  it  seems  clear  that  as  to  these  acts,  at 
least,  the  defendant  would  be  liable,  within  the  rule  of  Bergman 
▼.  Hendrickson,  106  Wis.  484,  80  Am.  St.  Bep.  47,  82  N.  W.  804|  be- 
eause  the  servant  was  attempting  to  carry  out  his  duty  of  tiUdng 
merchandise  from  a  customer  whom  he  supposed  was  in  the  act  of 
stealing  it,  though  using  means  not  authorized  by  the  master.  On 
the  other  hand,  if  the  servant  knew  no  merchandise  had  been  stolen, 
but  falsely,  or  by  a  trick,  made  it  appear  that  the  plaintiff  had  the 
lace  nnder  her  arm  and  imprisoned  and  assaulted  her  in  order  to 
extort  money  from  her,  the  defendant  would  not  be  liable  for  any 
of  his  aets,  because  Saxe  had  stepped  aside  from  his  employment  to 
«ommit  a  tort  for  his  own  purposes  and  ends." 

The  right  to  recover  exemplary  damages  against  the  proprietor  of 
the  store  for  an  unlawful  search  of  an  innocent  person  by  his  em- 
ploy^,  on  a  suspicion  of  having  stolen  shop  goods  has  been  denied 
unless  the  act  was  authorized  or  ratified  by  the  proprietor,  although 
compensatory  damages  were  aUowed.  Thus  in  Staples  v.  Schmid,  18 
B.  L  230,  26  AtL  19S,  the  court  said:  <'It  is  quite  true  that  the  mas- 
ter would  have  no  right  to  arrest  and  search  an  innocent  person;  but 
it  is  equally  true  that  he  would  have  had  the  right  to  detain  a  thief 
and  to  recapture  his  property  from  him.  The  case,  therefore,  was 
one  where  the  act,  aside  from  any  excessive  force,  might  be  lawful 
or  unlawful  according  to  whether  the  supposed  circumstances  were 
real  or  unreal.  The  servant  was  left  in  a  situation  where  he  was 
obliged  to  determine  the  fact,  and  where  his  duty  to  his  master 
depended  upon  his  decision.  The  decision  was  his,  as  the  substitute 
of  the  master,  and  the  act  was  intended  by  him  to  be  for  his  n^aster's 
benefit,  and  which  his  duty  required  if  the  facts  were  as  supposed. 
Hence,  as  to  third  persons,  it  was  the  master's  act.  The  criterion  of 
the  master's  liability  can  never  be  whether  the  act  would  have  been 
lawful  for  the  master  to  have  done  in  the  circumstances  as  they 
actually  existed."  The  court,  in  discussing  the  excessiveness  of  the 
amount  of  damages  in  the  case,  said:  ''The  damages,  however,  which 
were  awarded  are  grossly  excessive  as  compensation  for  the  wrong 
which  the  plaintiff  suffered.  They  must  have  been  estimated  on  the 
supposition  that  exemplary  or  punitive  damages  were  allowable  in  a 
case  of  this  kind.  The  law  upon  this  point  was  settled  at  an  early 
day  by  this  court  in  the  case  of  Hagan  v.  Providence  etc.  B.  B.  Co., 
Z  B".  I.  88,  62  Am.  Dec.  377,  where  the  late  Chief  Justice  Brayton 
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clearly  shows  tbat  unless  the  principal  participates  in  or  approves  the 
wrong  of  his  servant  he  can  be  held  only  for  the  actual  damages 
occasioned  thereby.  The  opinion  by  Judge  Brayton  is  quoted  with 
approval  by  the  supreme  court  of  the  United  States  in  the  recent  case 
of  Lake  Shore  etc.  B.  E.  Co.  v.  Prentice,  147  U.  S.  101,  114,  13  Sop. 
Ct.  Hep.  261,  37  L.  ed.  97.  For  this  reason  we  think  a  new  tnal 
should  be  granted  unless  the  plaintiff  will  consent  to  remit  the  dam- 
ages in  excess  of  the  sum  of  one  hundred  dollars.'' 

d.  Illegal  Sale  of  Intoxicating  Uquor  to  Drunkard  Husband. — The 
recovery  of  exemplary  damages  by  the  wife  for  the  sale  of  liquor  to 
a  drunkard  husband  is  a  matter  which  is  regulated  by  statute,  and 
of  course  the  decisions  from  one  state  are  not  of  prevailing  weight 
in  another  state  unless  based  upon  a  somewhat  similar  statute.  In 
Franklin  v.  Schermerhom,  8  Hun  (N.  Y.),  115,  it  was  held  that  in 
suits  under  the  statute  allowing  a  wife  to  recover  for  the  damage 
to  her  support  through  the  sale,  of  liquor  to  her  husband  when  al- 
ready intoxicated,  or  where  he  is  known  to  be  an  habitual  drunkard, 
that  exemplary  damages  are  recoverable  where  there  are  circum- 
stances of  abuse  or  aggravation  on  the  part  of  the  vendor. 

In  Smith  v.  Eeynolds,  8  Hun,  128,  which  was  a  suit  by  the  wife  for 
the  death  of  her  husband  while  in  a  state  of  intoxication  caused 
by  sales  of  liquor  by  defendant 's  bartender,  though  it  does  not  appear 
from  the  case  whether  exemplary  damages  were  sought,  the  question 
of  the  liability  of  the  proprietor  for  the  act  of  his  bartender  in  sell- 
ing  the  liquor  during  his  absence  was  raised.  The  court  in  holding 
the  proprietor  liable  did  not  make  itself  clear  as  to  whether  the 
liability  was  based  on  the  theory  of  the  relation  of  principal  and 
agent  or  the  relation  of  master  and  servant.  The  court  said:  ''Ko 
principle  is  better  settled  in  the  law  relating  to  the  rights  and  lia- 
bilities of  principal  and  agent,  than  that  the  principal  is  liable  to 
third  persons  for  the  misfeasance,  negligence-  and  omissions  of  the 
agent  in  the  business  of  his  agency:  Story  on  Agency,  sec.  308; 
Paley's  Agency,  294.  In  the  note  at  the  foot  of  the  page  cited,  it  is 
said:  'The  general  rule  is  that  the  principal  is  responsible,  civilly, 
for  the  acts  of  his  agent,  but  not  criminally,  unless  done  under  his 
express  authority.' 

''In  note  1,  at  the  foot  of  page  295,  it  is  said  that  'the  rule  thaf  the 
master  is  liable  for  the  wrongful  acts  of  his  servants  is  not  confined 
to  domestic  servants,  but  has  a  more  extended  operation.  All  such 
as  act    for,  do  the  work  of,  serve  another,  are,  in    contemplation 

of  law,  his  servants,  and  fall  under  the   rule It  makes  no 

difference  whether  these  servants  are  paid  by  the  job  or  by  the  year 
or  by  the  day.  A  third  person  has  no  concern  with  the  terms  of 
the  private  agreements.  The  loss  to  him  is  the  same,  let  the  agree- 
ment be  either  way;  nor  does  it  make  any  difference  whether  the 
person  for  whom  the  work  is  done  be  present  or  absent.    If  he  ex- 
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pects  to  be  absent,  more  care  should  be  used  in  making  the  selection. 
Nor  is  any  distinction  taken  when  the  work  is  of  such  a  nature  that 
the  owner  cannot  be  expected  to  do  it  himself  and  must  necessarily 
employ  others  to  do  it.  In  all  these  cases  the  person  for  whom  the 
work  is  done  is  liable,  if  a  third  person  is  injured. 

''In  note  1  to  page  302  it  is  said:  'As  a  general  rule,  a  master 
is  liable  to  answer  in  a  civil  suit  for  the  tortious  or  wrongful 
acts  of  his  servant,  if  those  acts  are  done  in  the  course  of  his  em- 
ployment in  the  master's  service,  .  •  •  •  and  it  makes  no  difference 
that*the  master  did  not  authorize  or  even  know  of  the  servant's  act 
or  neglect,  for  even  if  he  disapproved  of  or  forbade  it,  he  is  equally 
liable  if  the  act  be  done  in  the  course  of  the  servant's  employment.^ 
In  view  of  these  authorities  and  others  which  might  be  cited  the  re- 
quest to  charge  was  properly  refused."  The  charge  referred  to  by 
the  court  was  to  the  effect  that  if  the  liquor  was  delivered  by  de- 
fendant's bartender  and  without  defendant's  knowledge  and  after 
defendant  had  directed  him  not  to  sell  or  give  away  any  liquor  to 
the  deceased,  the  plaintiff  could  not  recover. 

In  Brantigam  v.  While,  73  111.  661,  which  was  a  suit  by  the  wife 
nnder  a  similar  Illinois  statute,  the  sale  was  also  made  by  the  de- 
fendant's bartender.  The  defendant  sought  an  instruction  to  the 
effect  that  exemplary  damages  should  not  be  allowed  if  defendant  had 
instructed  his  ^mploy6s  not  to  sell  liquor  to  plaintiff's  husband,  and 
they  through  mistake  or  caprice  did  so.  The  court  modified  the  re- 
quest by  making  it  a  question  for  the  jury.  The  court,  in  laying 
down  the  rnle  in  eases  under  such  a  statute,  said:  "The  court  held 
in  Freese  v.  Tripp,  70  HI.  496,  and  in  Keedy  v.  Howe,  72  111.  133,  that 
where,  in  good  faith,  the  employes  of  the  saloon-keeper  were  in- 
■tmeted  not  to  sell  to  the  person  who  is  the  subject  of  the  action, 
being  intoxicated  or  in  the  habit  of  getting  intoxicated,  and  the 
servant  willfully  disobeys  the  instructions,  the  principal  is  not  liable 
in  exemplary  damages.  The  instruction,  therefore,  as  modified,  did 
not  go  far  enough,  but  left  it  discretionary  with  the  jury  to  find  or 
not  exemplary  damages.    This  was  error. 

"It  is  apparent  from  the  verdict,  it  going  to  the  farthest  extent 
of  the  law,  that  the  jury  did  not  confine  themselves  to  the  actual 
damages,  but,  influenced  by  the  instruction  that  they  could  allow 
for  mental  anguish  and  suffering,  have  gone  the  whole  length. 

' '  This  court  held  in  the  cases  cited,  and  in  Kellerman  v.  Arnold,  71 
HL  6S2,  and  Meidel  v.  Anthis,  71  111.  241,  and  in  Fentz  v.  Meadows, 
72  111.  540,  that,  under  this  statute  exemplary  damages  could  not 
be  allowed  unless  it  should  appear  the  party  charged  had  sold  after 
warning  and  notice  not  to  sell.  That  would  present  a  fair  case  for 
exemplary  damages.  The  statute  nowhere  countenances  the  idea 
that  exemplary  damages  may  be  awarded  at  the  mere  caprice  of  the 
juiy. 
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''This  record  may  be  searched  in  vain  for  proof  that  appellee  was 
injured  in  her  person,  in  her  property  or  in  her  means  of  support 
by  the  act  of  appellant.  We  woald  infer,  from  her  testimony,  that  al- 
though her  husband  was  a  miller  by  occupation,  he  worked  but  sel- 
dom and  contributed  very  little  to  her  support;  that  she,  in  fact,  had 
always  supported  him  by  her  art  and  skill  as  a  hairdresser.  Her  hus- 
band was  an  encumbrance,  it  would  seem,  and  not  a  useful  member  of 
her  household.  There  is  no  proof  whatever  that  appellee  has  been 
injured  in  either  of  the  respects  specified  in  the  statute,  and  yet 
she  has  received  damages  to  the  extent  of  the  law.  This  finding  is 
contrary  to  the  clear  intent  and  meaning  of  the  law  as  this  court  has 
expounded  it  in  the  cases  supra." 

In  Steele  v.  Thompson,  42  Mich.  595,  4  N.  W.  536,  which  arose  un- 
der the  Michigan  statute  for  the  death  of  the  husband  caused  by 
an  illegal  sale  of  liquors  to  him,  the  court,  on  the  question  of  the 
recovery  of  exemplary  damages,  said:  ''First,  as  to  the  allowance 
of  more  than  actual  damages.  There  is  much  room  for  contending 
that  the  declaration  itself  restricts  recovery  to  mere  compensation 
for  the  loss  of  means  of  support  incurred  by  Mrs.  Thompson,  but  it 
is  unnecessary  to  decide  whether  that  it  is  so  or  not.  The  tenor  of 
the  evidence  is  sufficient  for  the  purpose  of  the  point  made.  Ac- 
cording to  the  case,  her  husband  was  an  habitual  drunkard  and  on  the 
afternoon  in  question  carried  a  bottle  in  his  pocket.  During  the 
evening  he  was  sitting  in  Steele 's  saloon,  Steele  himself  being  absent 
and  a  bartender  being  in  attendance.  A  customer  eame  in  and  af- 
ter some  time  invited  Thompson  and  another  person  to  drink,  and 
the  bartender  waited  upon  them  and  all  three  then  went  out.  This 
was  about  10  o'clock  in  the  evening.  Thompson  immediately  drank 
at  two  other  places.  He  carried  a  lantern  and  was  last  seen  during 
that  evening  going  toward  the  mill  pond.  The  whole  particulars 
do  not  require  statement.  There  was  no  evidence  of  any  request  or 
suggestion  to  Steele  to  refuse  liquor  to  Thompson,  and  the  case  is 
silent  as  to  whether  Steele  was  aware  that  Thompson  had  any  wife 
or  family.  We  think  the  ease  is  governed  by  Kreiter  v.  Nichols,  2S 
Mich.  496,  Gaussly  v.  Perkins,  30  Mich.  494,  and  Eehrig  v.  Peters, 
41  Mich.  475,  2  N.  W.  801;  and  that  no  ground  was  laid  for  exemplarr 
damages.  There  was  no  showing  which  could  be  possibly  carried 
further  than  to  authorize  a  finding  of  a  eonstructive  liability,  if 
any  at  all." 

IV.    Torts  Oonstitatlng  Injiirles  to  Person  or  SexnitatioiL 

a.    Iiibeloiia  Publicatioiifl. 

I 
1.    General  Bnle  as  to  Publisher's  Inability. — ^In  the  principal  esse  | 

(Crane  v.  Bennett)  the  general  principles  governing  libel  actions  ia  | 

general  and  particularly  such  cases  in  which  the  libelous  publicatioa  | 

was  perpetrated  by  the  employes  of  the  newspaper  proprietor  during  | 
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Ids  absence,  were  bo  tlioronghljr  diflcuBsed  tliat  it  would  seem  uaneeeft- 
m&Ty  to  restate  them. 

The  principal  ease,  as  we  hare  seen,  states  the  mle  In  Kew  York 
to  be  that  evidence  establishing  the  falsity  of  the  alleged  libeloivi 
publication  is  evidence  of  malice,  and  that  where  snch  evidenee  is 
presented  it  is  a  question  for  the  jury  whether  the  malice  is  of  such 
«  character  as  to  call  for  pxmitive  damages  regardless  of  whether 
there  be  any  evidence  tending  to  show  a  want  ef  aetual  malice.  And 
it  alsp  appears  to  be  established  that  where  a  newspaper  proprietor 
'Surrenders  to  his  manager  or  employes  the  general  management  of 
his  business  affairs  and  absents  himself  from  the  jurisdiction  where 
his  paper  is  published,  leaving  such  manager  in  entire  control  and 
•charge  thereof,  the  proprietor  is  responsible  for  the  manner  in  which 
his  business  is  conducted  in  the  same  manner  as  he  would  be  if  he 
had  personally  conducted  his  affairs. 

This  view  wae  also  set  forth  in  Bruce  v.  Beed,  104  Pa.  St.  415,  40 
Am.  Bep.  085.  In  that  case  a  reporter  sought  to  interview  plaintiff, 
who  was  an  attorney  and  a  member  of  the  city  council,  upon  a  matter 
of  law,  and  he  refused  on  the  ground  that  he  never  gave  opinions 
«n  legal  questions  without  being  retained  to  do  so.  The  reporter  re- 
ported the  matter  to  the  editor,  who  wrote  an  article  intimating  that 
the  plaintiff  when  expressing  professional  views  on  matters  before 
the  city  council  was  being  paid  by  some  one.  The  proprietor  of  the 
newspaper  knew  nothing  of  the  matter.  The  court,  in  discussing  de- 
fendant's  liability  for  exemplary  damages,  said:  ''It  is  true  it  has 
been  held  that  express  malice  in  an  employd  who  had  written  a  libel 
cannot  be  invoked  to  swell  the  damages  against  the  employer,  if  he 
was  ignorant  of  the  publication  and  not  negligent:  Detroit  Post  Co.  v. 
Kc Arthur,  16  Mich.  447;  Seripps  v.  BeUly,  38  Mich.  10;  Bobertson  v. 
Wylde,  2  Moody  ft  B.  101.  It  was,  however,  held  in  Ooddard  v.  Grand 
Trunk  By.  Co.,  57  Me.  202,  2  Am.  Bep.  39,  that  whenever  exemplary 
damages  would  be  recoverable,  if  the  act  had  been  done  by  the  mas- 
ter himself,  they  are  equally  recoverable  when  the  act  is  done  by  his 
servant.  8o  in  Wood  on  Master  and  Servant,  section  323,  it  is  said: 
'In  many  instances  it  has  been  held  not  only  that  the  master  is  liable 
for  the  wanton  and  malicious  acts  of  his  servant  in  the  execution  of 
the  authority  given  him  by  the  master,  but  also,  that  in  all  such 
<ca8es  the  wantonness  and  malice  may  be  shown  to  enhance  the  dam- 
ages,' citing  Hawes  v.  Knowles,  114  Mass.  518,  19  Am.  Bep.  383.  This 
conclusion  flows  logically  from  the  ground  on  which  the  liability  of 
the  master  rests.  If  he  so  authorizes  the  act  that  he  commits  it 
through  the  agency  of  another,  he  cannot  claim  exemption  from  any 
<of  the  legal  consequences  flowing  from  the  act.  If  this  view  of  the 
law  is  applicable  to  any  employer,  we  are  unable  to  see  why  it  shall 
not  apply  to  the  proprietor  of  a  newspaper,  who  employs  others  to 
write  for  its  columns.  The  proprietors  do  not  always  reside  in  the 
city  in  which  the  paper  is  published.  They  may  be  in  foreign  coun* 
Am.  8L  Rep.,  Vol.   101-48 
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tries  mueli  of  the  time.  Thej  direct  the  ^neral  course  to  be  pur- 
sued; but  do  not  restrict  the  writers  as  to  the  specific  means  by  which 
the  desired  end  shall  be  attained.  If  the  proprietors  are  ashed  to 
give  the  name  of  the  author  of  any  article,  they  refuse  to  do  so,  and 
a  person  aggrieved,  as  a  general  rule,  has  no  means  of  ascertaining 
the  name  of  the  writer.  If  they  are  not  held  responsible  for  what 
they  cause  to  be  written  and  published,  every  person  connected  there- 
with may  escape  those  punitive  damages  which  the  law  frequently 
imposes." 

In  Morgan  v.  Bennett,  44  App.  Div.  325,  60  N.  T.  Supp.  619,  whieh 
was  one  of  several  previous  cases  against  the  defendant  in  the  prin- 
cipal case,  the  court  said:  "This  court  held  in  McMahon  v.  Bennett, 
31  App.  Div.  16,  52  N.  Y.  Supp.  390,  that  the  fact  that  the  defendant 
was  absent  and  did  not  know  of  the  publication,  or  that  he  had 
made  rules  for  the  governance  of  his  employes,  unless  the  rules  were 
enforced,  was  entirely  irrelevant.  We  then  said:  'Upon  the  trial 
it  appeared  in  evidence  that  at  the  time  of  the  publication  the  de- 
fendant was  in  Europe,  and  that  he  had  no  personal  knowledge  of 
the  publication;  that  he  had  prepared  and  .posted  in  the  office  of  the 
newspaper  a  rule  which  provided  in  substance  that  no  article  re- 
flecting upon  any  person  or  corporation  should  be  published  until  it 
had  been  investigated  and  found  to  be  true.  But  this  did  not  re- 
lieve him,  as  contended  by  his  counsel,  from  punitive  damages,  pro- 
vided the  jury  found  that  the  article  referred  to  was  carelessly  and 
recklessly  prepared  and  published.  The  proprietor  of  a  newspaper  is 
responsible  for  whatever  appears  in  the  columns  of  his  paper,'  and 
it  is  of  no  importance,  so  far  as  an  action  to  recover  damages  is  con- 
cerned, that  the  same  was  published  without  his  knowledge.  H» 
must  see  to  it,  if  he  desires  to  escape  liability,  that  articles  are  not 
published  which  unjustiflably  injure  the  reputation  or  business  of  in- 
nocent people. 

"We  fully  indorse  what  was  said,  and  it  so  completely  disposes  of 
the  question  presented  as  to  the  third  and  fourth  partial  defenses> 
that  it  18  unnecessary  to  add  anything  further.  It  should  be  noted 
that  there  is  no  allegation  that  the  rules  referred  to  were  enforced  or 
that  any  steps  were  taken  prior  to  the  publication  to  ascertain 
whether  the  facts  stated  in  the  article  were  true  or  not.  A  persoft 
cannot  shield  himself  from  damages  for  a  libelous  publication  in  a 
newspaper  owned  or  conducted  by  him  by  absenting  himself  when 
the  publication  is  made  or  by  establishing  rules,  no  matter  what  they 
are  for  the  governance  of  his  employes  unless  such  rules  be  enforced. 
It  is  not  dif^cult  to  see,  if  such  a  rule  of  law  prevailed,  that  a  pro- 
prietor of  a  great  newspaper  could  with  impunity  injure  the  reputa- 
tion or  destroy  the  business  of  any  person  in  the  community." 

It  was  also  held  in  O'Brien  v.  Bennett,  59  App.  Div.  623,  69  N.  T. 
Supp.  298,  that  such  rules  for  the  investigation  of  libelous  articles 
were  no  excuse  for  an  award  of  punitive  damages  where  the  em- 
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ploj€a,  as  a  matter  of  fact,  published  the  article  without  making 
proper  inquiry  to  ascertain  its  truth  or  falsity:  See,  also,  Andres  "K. 
Wells,  7  Johns.  (N.  Y.)  261,  5  Am.  Dec.  267;  Holmes  y.  Jones,  147 
N.  Y.  59,  49  Am.  St.  Bep.  646,  41  N.  E.  409. 

So,  also,  in  Bennett  v.  Salisbury,  78  Fed.  769,  another  case  againrt 
the  same  defendant  in  the  cases  just  noted,  these  same  rules  were  set 
np  in  defense  to  a  suit  for  the  publication  of  a  false  and  scandalous 
story  charging  plaintiff  with  certain  unchaste  conduct.  The  un- 
truthfulness of  the  charges  were  admitted.  The  court,  in  discussing 
the  merits  of  this  defense,  said:  "Experience  has  shown  it  to  be  a 
fact  that  the  rule  of  implicitly  trusting  a  newspaper  correspondent 
ia  a  dangerous  one  and  that  of  all  slanders  those  in  regard  to  chastity 
require  prudent  investigation,  lest  the  character  of  innocent  per- 
sons should  suffer  a  lifelong  injury.  The  rule  in  question  turned 
over  a  suspicious  story  from  an  unknown  author  to  the  regular  cor- 
respondent. The  rule  is  silent  in  regard  to  the  character  of  the  in- 
vestigation; the  character  of  the  man  who  is  to  make  it,  the  caution, 
the  prudence,  the  thoroughness  with  which  it  must  be  conducted,  the 
amount  of  proof  which  must  be  required,  or  the  extent  of  the  report 
which  must  be  made.  The  story  which  was  received  at  the  office 
of  the  'Herald,'  if  it  was  true,  wrecked,  and  if  it  was  not  true,  must 
injure  the  happiness  of  two  families,  and  was  of  such  a  character  as 
to  require  especial  caution  before  publication.  The  jury  probably 
found  that  the  rule  was  inadequate  to  meet  the  imperative  demands 
for  prudence  and  caution  which  an- investigation  of  the  truth  of  suck 
a  narrative  required.  If  such  a  rule  is  to  protect  from  punitive  dam- 
ages the  absent  or  nonresident  owners  of  newspapers  who  intrust  the 
management  of  their  large  properties  and  businesses  to  subordinate 
agents,  the  principle  of  law  which  makes  careless  indifference  to  am 
injury  which  may  happen  to  others  equivalent  to  malice  can  be 
easily  avoided.  It  is  probably  true  that  the  requirement  of  a  more 
stringent  rule  and  more  searching  habits  and  practice  of  investiga- 
tion and  of  more  self-denial  in  respect  to  publication  of  libelous 
matter  would  compel  a  marked  diminution  of  that  style  of  news,  but 
such  a  result  would  not  be  a  cause  for  anxiety.'' 

In  Eviston  v.  Cramer,  57  Wis.  579,  15  N.  W.  760,  the  reporter  was 
considered  in  the  light  of  an  agent.  The  court,  in  holding  that  the 
newspaper  proprietor  was  not  liable  in  exemplary  damages  for  his 
malice,  said:  ''And  it  must  be  deemed  the  settled  law  of  this  state 
that  the  principal  is  not  responsible  in  exemplary  damages  for  the 
actual  malice  of  the  agent  unless  he  has  participated  in  or  ratified 
and  confirmed  the  malicious  act  of  the  agent.  Of  course,  if  the 
principal  authorizes  or  directs  the  wrongful  act  then  his  own  bad 
intent  will  be  imputable  to  it.  It  is  said  the  answer  shows  that 
Bleyer  (the  reporter)  was  directed  by  the  defendants  to  inquire  into 
the  matter  of  the  charges  and  investigation  of  the  plaintiff's  con- 
duct, write  out  the  result  of  his  examination,  and  publish  it;  therefore 
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they  ought  to  be  held  responsible  to  the  full  extent  he  would  b€h 
We  cannot  adopt  that  view.  We  eannot  presume  from  what  is  stated 
in  the  answer  that  the  defendants  authorized  or  expected  their  re- 
porter would  write  and  publish  a  false  and  malicious  libel  upon  the 
plaintiff.  The  reporter's  employment  ought  not  to  be  held  aa  au- 
tborizing  him  to  do  any  such  thing." 

In  Mallory  ▼.  Bennett,  15  Fed.  874,  the  proprietor  was  absent  at 
the  time  of  publishing  the  libeL  The  court  said:  *'The  aeiion  of 
libel,  so  far  as  it  involyes  questions  of  exemplary  damages  and  the 
law  of  principal  and  agent,  is  controlled  by  the  same  rules  as  are 
other  actions  of  tort.''  And  continuing  it  said,  with  reference  to 
the  right  to  recorer  exemplary  damages:  ''It  Is  recognised  and  en- 
forced against  employers  when  there  has  been  gross  misconduct  on  the 
part  of  their  employes." 

In  Buckley  t.  Knapp,  48  Mo.  152,  It  was  held  that  a  newspaper  pro- 
prietor is  liable  for  whatever  appears  in  its  columns,  regardless  of 
whether  he  knew  of  the  publication  or  authorized  it.  So  in  Dunn 
▼.  Hall,  1  Ind.  855,  the  proprietor  of  a  paper  was  held  responsible  for 
a  libel  allowed  to  be  inserted  by  his  foreman  in  his  absence,  al- 
though he  had  expressly  forbade  him  from  allowing  any  communica- 
tion to  be  published  from  the  author  of  the  libel  unless  all  per- 
sonal references  were  cut  out.  And  in  Youmans  ▼.  Paine,  86  Hun, 
479,  35  K.  Y.  Supp.  50,  the  publication  was  made  by  the  defendant's 
foreman  without  their  knowledge.  Thie  court  said:  ''The  presumption 
of  law  is  that  the  publication,  if  false  and  Ubelous,  was  malicious: 
Warner  ▼.  Press  Pub.  Co.,  132  N.  Y.  181,  30  N.  E.  393.  That  pre- 
sumption was  sought  to  be  rebutted  by  the  defendants  upon  trial 
of  the  cause  by  showing  that  they  had  no  personal  knowledge  of 
the  publication;  and,  in  fact,  that  whateyer  was  done  was  done  by 
their  agent.  It  must  be  assumed  under  the  answer  and  from  the 
fact  of  justification  therein  that  they  became  liable  for  the  act  of 
their  agent  and  stood  upon  that  justification  as  a  defense.  The  agent 
was  acting  in  the  course  of  his  employment:  Fogg  ▼.  Boston  etc 
B.  B.  Ck>.,  148  Mass.  519,  20  N.  E.  109, 12  Am.  St.  Bep.  583,  and  note." 

But  in  Smith  y.  Ashley,  11  Met.  (Mass.)  867,  45  Am.  Dec.  216,  it 
was  held  that  where  the  publisher  believed  an  article  published  by 
him  to  be  a  fictitious  narrative,  but  it  proves  to  be  libelous,  he  is  not 
liable. 

2.  Unchaste,  Beckless  or  Grossly  Careless  Libels.— From  the  dis- 
cussion of  the  cases  in  the  previous  section  we  have  seen  that  the 
courts  have  held  the  publisher  liable  for  the  reckless  editorial  or 
reportorial  work'  of  his  employ^  during  his  personal  absence,  even 
though  he  has  posted  rules  for  their  guidance  in  performing  their 
respective  duties.  The  courts,  as  we.  will  see  by  the  following  cases, 
lay  particular  stress  upon  the  publication  of  unchaste  stories  or 
frrossly  careless  and  reckless  charges  against  a  person's  reputation, 
and  hold  that  the  excuse  that  the  hurry  of  large  metropolitan  journals 
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in  going  to  print  is  no  jnstifieation  for  tbe  publication  of  libels  of 
the  eharaeter  mentioned.  That  view  was  dwelt  upon  quite  elaborately 
in  the  eaae  of  Bennett  y.  Salisborj,  78  Fed.  769,  from  whieh  we 
quoted  very  liberally  in  the  forepart  of  our  discuseion  of  the  sub* 
jeet.  So,  also,  in  Smith  ▼.  Matthews,  152  N.  Y.  158,  46  N.  £.  164, 
whieh  was  a  suit  for  the  publication  of  a  libel  attacking  without 
the  shadow  of  justification  the  good  name  of  an  innocent  wife  and 
mother,  charging  her  with  an  elopement,  the  court  said:  "The  learned 
counsel  for  the  defendants  insist  that  punitive  damages  are  only  re- 
eoverable  in  case  of  actual  malice  when  the  wicked  intent  to  in- 
jure exists.  The  rule  is  otherwise,  and  it  has  been  repeatedly  held 
in  this  state  that  a  libel,  recklessly  or  carelessly  published,  as  well 
M  one  induced  by  personal  ill-will,  will  support  an  award  of  punitive 
damages":  Citing  Warner  ▼.  Press  Pub.  Co.,  132  N.  Y.  181,  185,  30 
K.  E.  39S;  Holmes  ▼.  Jones,  121  N.  Y.  461,  24  N.  E.  701;  Holmes 
▼•  Jones,  147  N.  Y.  59,  67,  49  Am.  St.  Bep.  646,  41  N.  E.  409;  and  con- 
tinuing, the  court,  in  answer  to  the  argument  that  the  publishers 
were  not  actuated  by  any  wicked  intent  to  injure  the  plaintiff  be- 
eause  they  had  received  the  item  through  the  United  Press  Associa- 
tion, held  that  they  most  abide  the  consequences  where  it  was  their 
enatom,  on  receiving  items  of  news,  to  publish  it  without  ascertain- 
ing their  tmth  or  falsity  before  publication. 

In  Scripps  v.  Beilly,  38  Mich.  27,  the  court,  after  adverting  to  the 
manner  of  collecting  news  for  metropolitan  daily  newspapers,  said: 
"If  a  person  were  about  to  publish  an  article  he  knew  would  be 
libelona,  undue  haste  on  his  part  to  throw  it  before  the  public  might 
well  be  considered  as  an  aggravation  of  the  offense,  while,  if  he  were 
acting  in  good  faith,  with  pure  motives  and  with  an  earnest  desire  to 
give  the  public  what  he  considered  an  important  item  of  news,  haste 
in  io  doing  would  be  praiseworthy;  and  should  such  an  article  after- 
ward appear  to  be  untrue  and  libelous,  his  motive  in  publishing  it  and 
the  time  he  had  for  investigation  or  deliberation  might  well  be  con- 
sidered in  mitigation  of  such  damages  as  gross  negligence  might  be 
shown  to  increase.''  And  continuing  the  court  said:  "The  law  en- 
deavors to  protect  private  character  from  detraction  and  abuse,  and 
when  private  character  is  dragged  before  the  public  for  such  a  pur- 
pose, not  as  a  subject  in  the  discussion  of  which  the  public  may 
reasonably  be  supposed  to  have  an  interest,  but  to  pander  to  a 
depraved  appetite  for  scandal,  such  publications  soon  give  char- 
acter to  the  paper.  The  publication  of  such  articles,  whether  the 
facts  stated  therein  are  true  or  not,  are  improper  and  unjustifiable 
and  show  recklessness  and  a  want  of  due  care  on  the  part  of  the 
publishers  of  the  paper. 

"Snch  articles  are  usually  published  from  impure  and  sordid  mo- 
tives, and  when  permitted  or  countenanced  by  those  in  authority, 
the  employ^  are  thereby  encouraged  and  sanctioned  in  continuing 
■neb  a  reprehensible  course.    An  employ^  engaged  by  the  publishers 
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•f  a  reputable  journal  would  with  diffidence  publish  scandalons  mat- 
ter therein,  and  if  reprimanded  for  so  doing  would  not  be  likelj  to 
lepeat  the  offense,  while  one  employed  in  seeking  for  and  publishing 
news  in  one  of  less  character,  when  once  sanctioned  by  his  employer 
in  the  publication  of  such  matter,  would  thereafter  be  much  more 
likely  to  seek  for  and  publish  all  such  with  avidity.  Under  such  dis- 
similar circumstances  it  would  be  folly  to  expect  in  such  case  there- 
after the  same  care  and  prudence  in  the  selection  of  articles  for  pub- 
lication. When,  therefore,  in  a  ease  like  the  present,  it  becomes  im- 
portant to  consider  what  degree  of  care  and  prudence  has  been  exer- 
cised by  the  proprietor  of  a  newspaper  in  the  publication  thereof,  we 
tan  see  no  good  reason  why  the  character  which  the  paper  has  e&med 
may  not  be  shown,  irrespective  of  the  truth  or  falsity  of  the  articles, 
by  the  introduction  of  the  paper  containing  them  to  aid  the  jury 
in  determining  the  question. 

*'And  while  even  where  the  very  best  of  care  is  exercised,  libelous 
matter  may-  sometimes  creep  into  newspapers  of  character,  and  for 
which  the  publishers  will  be  liable  to  respond  in  damages,  yet  they 
will  be  protected  from  such  damages  as  a  jury  would  be  sure  to  in- 
flict upon  those  who  are  reckless  and  indifferent  as  to  the  rights  and 
feelings  of  others,  who  hestitate  not  to  publish  scandalous  matter, 
the  publication  of  which  can  accomplish  no  good  or  useful  public 
purpose.  There  doubtless  may  be  a  publication  of  many  things 
harmless  in  themselves  which  in  no  way  interest  the  public  and 
of  which  no  one  would  complain.  We  have  not  intended  to  say  any- 
thing against  the  publication  of  such  articles.'' 

S.  Distinction  as  to  Malice  Where  Publisher  Is  a  Natural  Per- 
son and  Where  a  Corporation. — The  rule  as  to  the  imputation  of  ac- 
tual malice  to  the  newspaper  proprietor  is  slightly  different  when 
the  proprietor  is  a  natural  person  than  when  a  corporation  is  the 
proprietor.  Thus  in  Lothrop  v.  Adams,  133  Mass.  480,  43  Am.  Bep. 
528,  the  libelous  matter  was  written  up  after  an  investigation  by  && 
assistant  local  editor  or  reporter.  The  court  treated  the  relation  of 
the  newspaper  proprietor  and  the  reporter  as  that  of  principal  and 
agent.  It  said:  "The  logical  difficulty  of  imputing  the  actual  malice 
er  fraud  of  an  agent  to  his  principal  is  perhaps  less  when  the  prin- 
cipal is  a  person  than  when  it  is  a  corporation;  still  the  foundation 
ef  the  imputation  is  not  that  it  is  inferred  that  the  principal  actually 
participated  in  the  malice  or  fraud,  but  the  act  having  been  done  for 
his  benefit  by  his  agent  acting  within  the  scope  of  his  employment  in 
his  business,  it  is  just  that  he  should  be  held  responsible  for  it  in 
damages. '' 

4.  Batiflcation  by  Proprietor. — ^In  the  early  case  of  Edsall  v- 
Brooks,  2  Rob.  (N.  Y.)  417,  it  was  held  that  actual  malice  was  not 
proved  against  the  proprietors  of  a  newspaper,  who  had  not  directed 
and  knew  nothing  of  the  libel  complained  of,  by  showing  that  their 
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city  editor  refused  to  publish  a  full  detraction.  In  Goodrich  ▼.  Stone, 
11  Met.  492,  in  discussinfir  whether  the  proprietor  of  a  newspaper  rati- 
fied a  libelous  article  claimed  to  have  been  inserted  clandestinely,  the 
«ourt  said:  "If  he  could  avail  himself  of  a  defense  founded  on  the 
fact  that  the  publication  was  made  contrary  to  his  intent  and  against 
bis  orders  or  through  some  fraudulent  act  of  another,  he  should  avail 
himself  of  the  earliest  practicable  opportunity  to  disavow  the  pub- 
lication and  to  disown  it  and  repudiate  it  in  plain  and  direct  terms, 
such  as  will,  as  far  as  possible,  correct  the  error  and  repair  the  wrong 
unintentionally  inflicted  through  the  columns  of  a  newspaper  of  which 
be  is  the  proprietor.  If,  on  the  contrary,  he  subsequently  publishes 
an  article  in  reference  to  such  previous  article,  giving  it  his  sanction, 
or  omitting  to  repudiate  it  or  retract  the  charge  contained  in  it, 
«uch  subsequent  article  may  properly  be  introduced  as  indicative  of 
the  true  position  of  the  proprietor  of  the  paper,  as  to  the  previous 
article. '* 

And  in  Haines  v.  Schultz,  50  N.  J.  L.  481,  14  Atl.  488,  the  libelous 
article  was  also  inserted  in  the  newspaper  without  the  knowledge  of 
the  proprietor.  It  was  sought  to  charge  the  proprietor  with  ezem* 
plary  damages  therefor,  but  the  court  in  refusing  to  allow  auch  dam- 
ages, said:  "And  had  there  been  any  proof  of  such  approval,  any 
testimony  of  general  instructions,  of  which  this  libel  was  the  out- 
growth, any  evidence  as  to  ratification,  the  jury  might  have  been 
warranted  in  inferring  a  wrongful  motive  to  fit  the  wrongful  act. 
But  absence  of  proof  of  his  disapproval,  absence  of  proof  that  de- 
fendant had  reproached  his  employ^,  or  that  he  had  discharged  him — 
in  fine,  absence  of  all  proof  bearing  on  the  essential  question,  to  wit, 
defendant 's  motive,  cannot  be  permitted  to  take  the  place  of  evidence 
without  leading  to  a  most  dangerous  extension  of  the  doctrine,  re- 
spondeat superior. 

"A  plaintiff  whose  claim  to  punitive  damages  rests  upon  a  wrongful 
motive  of  defendant,  not  inherent  in  the  offense  which  fixes  his  lia- 
bility, must  present  some  proof  from  which  such  wrongful  motive 
may  be  legally  inferred." 

And  later  in  the  same  case  the  court  also  said:  "Proprietors  of 
newspapers  are  unquestionably  liable  in  law  for  whatever  appears  in 
their  columns.  Libelous  publication  is  a  wrongful  act,  and  when  to 
a  wrongful  act  we  add  testimony  from  which  a  wrongful  motive  can 
be  inferred,  punitive  damages  may  be  inflicted.  But  the  maxim 
'Respondeat  superior'  is  a  rule  of  limitation  as  well  as  of  liability. 
If  a  principal  must,  on  the  one  hand,  answer  for  his  agent's  wrong- 
doing, on  the  other  hand,  his  liability  is  circumscribed  by  the  scope  of 
his  agent's  employment  unless  there  be  proof  of  a  ratiflcation  by  him 
of  his  agent's  misconduct.  No  rule  of  law  is  better  established  than 
this.  The  same  principle  applies,  and  with  equal  force,  to  the  doo- 
trine  oi  exemplary  damages." 
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xn  maiioiy  y.  i^enneu,  lo  rea.  970,  it  was  declared  tnat:  '*  wnem 
a  newspaper,  after  publishing  an  atrocious  calumny,  refuses  to  retract 
it  upon  discoyering  its  true  character,  and  refuses '  to  disclose  the 
name  of  the  originator,  fair-minded  men  are  disposed  to  think  that 
the  conductors  of  the  paper  are  willing  deliberately  and  completely 
to  assume  the  paternity  of  the  slander,  and  identify  themselves  "with 
the  author.  If  the  ethics  or  canons  of  journalism  do  not  permit  the 
names  of  anonymous  correspondents  to  be  disclosed  or  retractions  to 
be  made,  such  a  code  will  hardly  be  respected  in  the  jury-box  or  find 
advocates  upon  the  bench/' 

b.    Personal  Injnries. 
1.    From  Assaults  and  Batteries. 
A.    In  General. — In  suits  for  damages  for  assaults  and  batteries^ 
personal  injuries  are  generally  shown  to  have  resulted;  hence  it  can- 
not always  be  ascertained  whether  exemplary  damages  were  claimed  or 
whether  the  jury  in  the  particular  case  awarded  more  than  mere  eom- 
pensatory  damages.    It  does  not,  however,  seem  to  be  questioned  bat 
that  the  master  may  be  liable  in  punitive  damages  for  an  assault 
committed  by  his  servant,  where^  the  assault  is  committed  under  aneb 
circumstances  as  will  warrant  the  assessment  of  such  damages:  Ara- 
smith  V.  Temple,  11  HI.  App.  39.     The  test  for  ascertaining  when  ex* 
emplary  damages  are  properly  awarded  in  cases  of  assaults  was  set 
forth  in  Boyer  v.  Cozen,  92  Md.  370,  48  Atl.  161.    In  that  ease,  which 
was  a  case  involving  the  recovery  of  punitive  damages  for  an  assault^ 
the  court  said:  ''We  said  in  Smith  v.  Philadelphia  etc.  B.  Co.,  87  MdL 
51,  38  Atl.  1072,  that  'the  force  with  which  the  act  complained  of 
was  done  is  not  the  test  by  which  the  inquiry  as  to  whether  punitive 
damages  are  recoverable- is  to  be  determined';  and  we  had  so  stated 
in  effect  in  the  case  of  Philadelphia  etc.  B.  Co.  v.  Hoeflich,  62  Md. 
307,  50  Am.  Bep.  223;  but  in  those  cases  we  also  quoted  with  approval 
from  Philadelphia  etc.  B.  B.  Co',  v.  Quigley,  21  How.  (U.  S.)  213,  28  L. 
ed.  73,  that,  'Whenever  the  injury  complained  of  has  been  inflicted 
maliciously  or  wantonly  and  with  circumstances  of  contumely  or  in- 
dignity, the  jury  are  not  limited  to  the  ascertainment  of  a  simple 
compensation  for  the  wrong  committed  against  the  aggrieved  person. 
But  the  malice  spoken  of  in  this  rule  is  not  merely  the  doing  of  an 
unlawful  or  injurious  act.    The  word  implies  that  the  act  complained 
of  was  conceived  in  the  spirit  of  mischief  or  of  criminal  indifference 
to  civil  obligations.'    If  the  servants  of  the  defendants,  acting  on 
the  belief  that  it  was  their  duty  to  remove  Cozen  or  his  team  in 
order  to  clear  the  way  for  other  customers,  had  used  more  force  in 
doing  so  than  was  necessary,  it  would  not  necessarily  have  made 
them  liable  for  punitive  damages,  but  when  one  of  them  used  an 
instrument,  such  as  has  been  described   [a  monkey-wrench],  in  the 
manner  and  with  the  results  spoken  of  by  the  plaintiff  and  his  wit- 
nesses, such  conduct  was  evidence  of  an  evil  motive  in  the  act  done 
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whicli  the  JTir7  was  properlj  permitted  to  consider  in  pasainip  on  the 
question  of  damages.  'The  tort  is  aggravated  by  the  evil  motive 
and  on  this  rests  the  rule  of  exemplary  damages':  Bailroad  Co.  ▼, 
Arms,  91  U.  S.  493.  In  one  of  the  latest  cases  on  the  subject  in  this 
court,  we  held  that  if  the  jury  found  that  the  plaintiff  'was  treated 
with  reckless  violence  and  indignity'  that  they  could  award  punitive 
damages:  Thillman  ▼.  Neal,  88  Md.  525,  42  Atl.  242.  Even  if  a  de- 
fendant has  a  right  to  do  in  a  proper  manner  the  act  complained  of, 
if  it  be  done  'wantonly  and  in  a  high-handed  and  outrageous  man- 
ner/ he  is  liable  to  exemplary  damages:  Philadelphia  etc.  B.  Go.  v. 
Larkin,  47  Md.  164,  28  Am.  Bep.  442.  Can  it  be  doubted  that  it  was 
'wanton,  high-handed  and  outrageous'  in  McKewen  to  beat  the 
plaintiff  over  the  head  with  a  monkey-wrench  eighteen  inches  long, 
break  his  nose  and  otherwise  seriously  injure  him,  simply  because 
he  refused  to  move  his  team  until  the  commission  merchant  was  com- 
municated with,  even  conceding  that  he  had  no  right  to  make  such 
a  demandf  Yet,  that  is  what  the  plaintiff's  testimony  showed,  and 
when  the  prayer  authorized  the  jury,  in  its  discretion,  to  award  ex- 
emplary damages,  if  it  found  the  act  of  McKewen  to  be  't^anton  and 
attended  with  reckless  violence,'  it  was  clearly  free  from  the  objec- 
tion that  there  was  no  legally  sufficient  evidence  to  justify  its  sub- 
aniasion.    The  judgment  must  be  affirmed." 

In  'Ward  y.  Toung,  42  Ark.  542,  the  lessee  of  a  penitentiary,  who 
as  such  had  charge  of  all  the  convicts,  was  held  liable  in  exemplary 
damages  for  an  assault  committed  by  a  trusted  convict,  whom  he 
had  placed  in  charge  of  his  premises  to  protect  them  from  trespassers, 
on  a  boy  who  was  lawfully  upon  the  premises  to  shoot  birds.  The 
question  whether  the  relation  of  master  and  servant  existed  was 
raised,  but  the  court  held  the  relation  did  exist. 

In  Wade  ▼.  Thayer,  40  Gal.  578,  the  plaintiff,  who  had  gone,  while 
Intoxicated,  in  a  hotel  bedroom  without  having  obtained  permission, 
•ned  for  an  assault  committed  on  him  by  the  porter  and  hotel  clerk 
and  participated  in  by  the  proprietor  himself.  In  reviewing  the 
charge  of  the  trial  court  the  appellate  court  said:  "They  embody 
but  two  general  propositions;  L  e.,  first,  that  the  defendants  were 
not  liable  for  punitive  or  exemplary  damages,  however  malicious  and 
provoked  the  assault  may  have  been,  but  only  for  the  actual  dam- 
ages which  the  plaintiff  suffered;  second,  that  if  either  one  of  the  de- 
fendants were  not  present  at,  and  did  not  advise  or  aid  in,  the  assault 
committed  by  the  others,  he  is  not  responsible  in  damages.  The  first 
proposition  is  not  sound  law.  It  is  too  well  established  to  need  the 
citation  of  authorities  that  exemplary  damages  may  be  given  for  a 
wanton,  malicious  and  unprovoked  assault  upon  the  person,  and  it 
is  equally  plain  that  if  the  assault  was  committed  by  Land  and 
Carmody  whilst  in  the  performance  of  their  duties  as  the  servants 
and  employes  of  Thayer,  the  latter  would  be  responsible  for  the 
actual  damages  which  the  plaintiff  suffered,  even  though  he  was  not 
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servani;;  but  aecordinfr  to  the  defendant's  evidence  it  was  the  aet 
of  the  servant  in  self-defense  and  contrary  to  the  defendant's  ex* 
press  command.  The  defendant  requested  the  court  to  role  'that  he 
was  not  responsible  for  the  act  of  the  servant,  if  done  eontraiy  t» 
his  express  command.'  But  we  think  this  ruling  was  rightly  re- 
fused. Instead  of  it,  the  court  gave  correct  instructions.  After 
stating  correctly  the  legal  rights,  the  court  ruled  'that,  if  the  defend- 
ant was  wrongly  maintaining  his  entry  by  force,  and  employing  hie 
servant  so  to  do,  he  was  liable  for  the  act  of  his  servant  in  msiA- 
taining    such    entry,    although    the    servant    used    more   force   th^ii 

he  was  authorized  by  the  master  to  do;  and  that  the  plaintiff, 
if  in  the  right,  could  only  use  reasonable  force  in  expelling' 
the  defendant,  who  was  not  liable  for  repelling  unreasonable  force.' 
These  instructions  were  all  that  the  case  required.  Much  depended 
on  the  question  of  title,  and  if  the  defendant  was  using  force  wrong<- 
fully,  and  employing  his  servant  to  assist  him  in  doing  a  tortious 
act,  his  general  purpose,  the  fact  of  his  presence,  his  silence  while 
the  acts  of  violence  were  done,  and  his  whole  deportment  during  the 
assault  and  battery  by  his  servant,  would  be  as  significant  as  hie 
previous  direction  to  the  servant  not  to  touch  the  plaintiff.  The 
facts  as  reported  would  authorize  the  jury  to  And  the  defendant 
guilty,  notwithstanding  that  direction."  It  does  not  elearly  appear 
in  this  ease  whether  the  plaintifiF  sought  to  recover  exemplary  or 
merely  compensatory  damages,  though  the  gist  of  the  action  aeeme 
to  have  been  the  assault  by  the  servant. 

The  actions  involving  assaults  by  employ^  while  retaking  property 
sold  conditionally  are  illustrated  by  the  following  cases:  In  Craven  v. 
Bloomingdale,  171  N.  Y.  439,  64  N.  E.  169,  the  defendant,  who  was 
the  proprietor  of  a  large  department  store,  was  sued  for  a  false 
imprisonment  caused  by  the  driver  of  one  of  his  delivery  wagons, 
who  insisted  on  payment  or  return  of  an  article  delivered  to  the 
plaintiff,  which  plaintiff  had  paid  for,  but  the  payment  of  which 
was  not  shown  by  the  driver's  book.  The  driver  was  employed  un- 
der a  contract  by  which  he  was  charged  with  the  value  of  any  mer- 
chandise which  might  be  lost,  damaged  or  stolen  after  being  placed 
in  his  charge.  The  court  said:  "We  have  here  presented  the  ques- 
tion as  to  proper  measure  of  damage  in  the  case  of  a  merchant,  whose 
servant,  in  the  delivery  of  goods,  caused  the  illegal  arrest  of  a  cus- 
tomer. The  fact  that  the  master  was  not  present  when  the  arrest 
was  made  does  not  necessarily  absolve  him  from  liability.  If,  on 
the  evidence,  the  jury  could  find  that  the  master  authorized  the  ar- 
rest, or  subsequently  ratified  it,  he  must  respond  in  damages.  In  the 
case  before  us  it  is  not  claimed  the  master  directly  authorized  the 
arrest  of  the  plaintiff  or  ratified  it  when  brought  to  his  attention. 
It  was,  however,  a  question  for  the  jury  to  determine,  if  the  evi- 
dence warranted  it,  whether  the  manner  in  which  the  defendant  eon« 
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dncted  his  baeineBS;  through  tfie  intervention  of  the  driver,  eonsti- 
tuted  sueh  a  system  as  to  render  the  act  of  the  driver  the  act  of  the 
master."  And  continuing  the  court  said:  ''The  driver's  remark, 
'I  have  got  to  have  the  stove  or  the  money,  because  I  am  responsible 
for  it/  should  be  considered  by  the  jury  in  determining  whether 
the  driver  acted  for  the  defendant  or  himself.  If  the  jury  are  to 
pass  upon  the  question  whether  a  system  existed  in  defendant's  busi- 
ness authorizing  this  arrest,  they  must  also  consider  the  circum- 
stances under  which  the  driver  was  employed." 

In  O'Connell  v.  Samuel,  81  Hun,  357,  30  K.  Y.  Supp.  889,  the 
court  sustained  a  judgment  against  the  master  and  his  servant  for 
an  assault  committed  by  the  servant  while  attempting  to  obtain 
payment  or  the  possession  of  a  baby  carriage  leased  to  the  plaintiff 
at  a  weekly  rental,  the  title  to  pass  to  plaintiff  on  payment  of  a  cer- 
tain sum  but  with  the  right  on  default  in  payment  to  retake  the 
property.  The  plaintiff  made  default  in  her  payments  but  refused  to 
allow  the  collector  to  retake  the  property,  and  resisted  his  attempt 
to  enter  her  house,  but  he  overcame  the  resistance,  tearing  her  dress 
and  inflicting  bodily  injury  on  her.  The  court  held  that  the  collector 
in  attempting  to  retake  the  property  was  acting  in  the  business  of 
his  employers,  even  though  his  actions  in  accomplishing  his  purpose 
may  have  been  or  became  willful  on  his  part,  and  were  contrary 
to  his  instructions  not  to  use  forcible  means  to  enter  houses  or  do  - 
acts  of  personal  violence  to  get  possession  of  property  under  circum- 
stances like  the  one  at  bar. 

In  McClung  v.  Dearbome,  184  Pa.  St.  896,  Iff  Am.  St.  Bep.  708, 
19  Atl.  698,  8  L.  B.  A.  204,  the  plaintiff  and  his  wife  had  purchased 
an  organ  from  another  person;  the  person  from  whom  they  purchased 
the  organ  had  had  the  organ  only  on  trial,  with  an  agreement  with 
the  owner  [the  defendant]  that  if  she  was  pleased  with  it  that  she 
would  execute  a  contract  for  its  purchase  on  the  installment  plan. 
The  defendant,  who  was  in  the  organ-selling  business,  had  a  servant 
whose  duty  it  was  to  hunt  and  recover  organs  on  which  one  or  more 
installments  were  unpaid,  whether  in  hands  of  the  original  pur- 
chasers or  their  vendees.  He  obtained  admission  to  the  house  of  the 
plaintiff  by  means  of  a  falsehood  and  secured  the  number  and 
description  of  the  organ.  He  represented  to  his  employer  that  he 
could  recover  the  organ  without  a  breach  of  the  peace.  His  employer 
furnished  him  a  team  and  two  negroes  so  as  to  recover  the  organ, 
but  directed  him  to  be  careful  about  the  matter  and  not  have  any 
row  about  it.  He  secured  admittance  to  plaintiff's  house  again  by 
false  pretenses  and  proceeded  to  remove  the  organ.  The  plaintiff's 
wife  and  two  sons  resisted  the  removal  and  he  thereupon  assaulted 
them.  The  plaintiff  sued  for  the  assault  and  recovered.  The  recov- 
ery was  sustained.  The  appellate  court,  in  adverting  to  the  direc- 
tions of  the  defendant  to  the  servant  who  seized  the  organ,  said: 
''These  directions  show  that  Dearbome  knew  the  errand  on  which 
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he  sent  ula  employes  was  one  that  was  likelj  to  result  in  troabfe, 
and  would  require  to  be  managed  with  great  coolness  and  care  in 
order  to  avoid  collision  and  a  breach  of  the  peace.    But  howerer  the 
rule  may  be  held  in  regard  to  the  criminal  liability  of  the  master 
under  such  circumstances,  it  is  very  dear  that  he  cannot  escape  lia- 
bility civilly  by  virtue  of  his  instructions  to  his  servant  as  to  the 
manner  of  doing  an  act  which  the  servant  is  to  undertake  on  bia 
behalf.    He  knew  that  the  invasion  of  McClung's  house  in  the  man- 
ner contemplated  was  likely  to  excite  indignation  and  resistance  on 
the  part  of  the  inmates,  and  that  whet  ought  to  be  done  might  have 
to  be  determined  under  excitement,  and  without  time  for  consultation 
or  reflection  by  his  employes.    Under  such  circumstances  he  put  them 
in  his  own  stead,  and  he  is  bound  by  what  they  do  in  the  effort  to 
do  the  thing  which  was  committed    to  them'';    citing  Sanford   ▼. 
Eighth  Ave.  etc  B.  B.  Co.,  23  N.  Y.  843,  80  Am.  Dec.  286;  Lake 
Shore  etc.  By.  Oo.  v.  Bosenzweig,  113  Pa.  St.  619,  67  Am.  Bep.  444, 
6  AtL  645;  Pittsburg  etc  By.  Co.  v.  Donohue,  70  Pa.  St.  119;  Hays  ▼. 
Millar,  77  Pa.  St.  288,  18  Am.  Bep.  445;  Garretzen  v.  Duenckel,  50 
Mo.  104,  11  Am.  Bep.  405.    ''The  defendant  was  bound  not  only  to 
give  proper  instructions  to  his  servants  when  sending  them  on  such 
an  errand,  but  he  was    bound    to    see    that  his  instructions  were 
obeyed."    And  continuing  the  court  said:  ''The  acts  complained  of 
were  committed  in  the  course  of,  and  as  a  means  to,  the  accomplish- 
ment of  that  for  which  they  were  sent.    Let  it  be  conceded  that  they 
were  instructed  to  do  no  wrong  and  that  they  were  warned  what  not 
to  do,  the  master  is  nevertheless  liable.    When  he  sends  them  upon 
an  errand  that  exposes  them  to  resistance  and  danger  and  the  ex- 
citements consequent  upon  the  presence  of  such  a  state  of  things, 
he  must  take  the  chances  of  their  self-control  and  ability  to  obey. 
If  he  finds  the  risk  inconveniently  expensive,  he  may  eondeseend  to 
respect  the  homes  of    inoffensive    citizens    and    rely  on  his  legal 
remedies  for  the  recovery  of  any  property  to  which  he  may  claim 
title  hereafter.'' 
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PEOPLE  y.  LOCHNER. 

[177  N.  Y.  145,  69  N.  B.  S73.] 

OOKSTITUTIONAL  LAW.— T1l6  Oonrt  Inclines  to  so  Oonstrae 
a  Statnte  as  to  validate  it.     (p.  783.) 

OONBTXTUTIONAL  LAW— Power  to  Begnlate  Bakeries.— It 
is  witliin  the  police  power  of  the  legislature  to  so  regulate  the 
conduct  of  the  business  of  earryin^j^  on  bakeries  as  to  best  promote 
and  protect  the  health  of  the  people,     (p.  786.) 

OOKSTITXrnONAL  LAW.— Tbe  Fact  tliat  a  Proyision  of  a 
Statnte  is  Part  of  the  Labor  Law  does  not  establish  that  it  is  not  also 
a  health  law,  if  its  provisions  are  germane  to  that  subject,  and  if 
sustainable  as  a  health  law,  it  cannot  be  declared  unconstitutional 
because  made  part  of  a  statute  purporting  to  regulate  labor,     (p.  787.) 

.  CONSTITUTIONAL  LAW.— A  Statute  Limiting  tbe  Hours  of 
lAhot  of  Employes  in  a  Bakery  to  sixty  hours  in  each  week  and  ten 
hours  in  one  day  is  eesstitutional,  because  it  must  be  assumed  that 
its  object  is  to  protect  the  health  of  such  employes,     (pp.  789,  790.) 

Prosecution  under  section  384  of  the  Penal  Code  of  New 
York,  which  provides  that  anyone  who  violates,  or  does  not 
comply  with,  article  8  of  the  labor  law  relating  to  bakeries  and 
confectioneries  is  guilty  of  a  misdemeanor,  and  upon  convic- 
tion, must  be  fined  for  the  first  offense  not  less  than  twenty 
nor  more  than  one  hundred  dollars,  and  for  the  second  offense 
not  less  than  fifty  nor  more  than  two  hundred  dollars,  or  be 
imprisoned  for  not  more  than  thirty  days,  or  both  such  fine 
and  imprisonment.  The  indictment  charged  the  defendant 
with  having  been  arrested  and  convicted  in  December,  1899,  6f 
violating  the  labor  law  in  permitting  one  of  his  employes  to 
work  in  his  bakery  more  than  sixty  hours  in  one  week,  and, 
having  paid  the  fine  imposed  on  such  conviction,  that  the  de- 
fendant violated  the  same  law  in  permitting  and  requiring  an- 
other employ^  to  work  more  than  sixty  hours  during  the  week 
commencing  April  19,  and  ending  April  26,  1901.  A  demurrer 
to  the  indictment  having  been  interposed,  it  was  overruled, 
and  no  further  pleading  being  filed  by  the  defendant,  the  in- 
dictment was  taken  as  confessed  against  hmi,  and  judgment  of 
ccnviction  was  entered  thereon.  This  judgment  was  aflBrmed 
by  the  appellate  division  by  a  divided  court,  and  from  the  latter 
judgment  an  appeal  was  taken  to  the  court  of  appeals. 

William  S.  Mackie  and  Smith  M.  lindsley,  for  the  appellant 
Timothy  Curtin,  for  the  respondent. 
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^'*''  PAEKEE,  C.  J.  Defendant's  conviction  is  tinder  sub- 
division 3,  section  3841  of  the  Penal  Code,  which  makes  a  vio- 
lation of  article  8,  chapter  415  of  the  Laws  of  1897,  a  misde- 
meanor.   The  judgment  is  affirmed  by  the  appellate  division. 

Defendant  urges  as  ground  for  a  reversal  that  article  8 — 
which  on  its  face  purport?  to  be,  as  we  shall  see  later,  an  exer- 
cise of  the  police  power  of  the  state — oflEends  against  the  *^ 
first  section  of  the  fourteenth  amendment  to  the  United 
States  constitution.  That  section  provides  that  ^o  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  iTnited  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.''  It  is  also  claimed  that  the  stat- 
ute violates  those  provisions  of  the  state  constitution  which  de- 
clare that  "No  member  of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers"  (Const.,  art.  1,  sec.  1),  "nor  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law":  Const,  art 
1,  sec.  6- 

The  first  case  in  which  the  fourteenth  amendment  is  discussed 
by  the  United  States  supreme  court  are  the  Slaughter-house 
Cases,  83  U.  S.  36,  21  L.  ed.  39,  wherein  is  challenged  the  Lou- 
isiana statute  authorizing  the  removal  of  noxious  slaughter* 
houses  from  the  more  densely  populated  part  of  New  Orleans, 
and  their  location  where  they  could  least  affect  the  health  and 
comfort  of  the  people,  and  to  that  end  granting  a  corporation 
exclusive  right  for  twenty-five  years  to  maintain  slaughter- 
houses within  three  parishes,  containing  between  two  hundred 
thousand  and  three  hundred  thousand  people,  and  including 
New  Orleans.  This  is  held  to  be  a  poUce  regulation  for  the 
health  and  comfort  of  the  people,  and,  therefore,  within  the 
power  of  the  state  legislature,  and  not  affected  by  the  fourteenth 
amendment,  which  the  court  says  is  not  intended  to  interfere 
with  the  exercise  of  police  power  by  the  states. 

In  Barbier  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct  Bep.  347, 
28  L.  ed.  923,  the  supreme  court  has  before  it  a  San  Francisco 
ordinance  prohibiting  work  in  public  laundries  within  defined 
territory  from  10  P.  M.  to  6  A.  M.,  claimed  to  be  repugnant 
to  the  fourteenth  amendment.  The  court  rules  that  the  ordi- 
nance is  well  within  the  police  power,  and  in  the  course  of  the 
opinion  says:  "Neither  the  amendment — Abroad    and    compre- 
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hensive  as  it  is — ^nor  any  other  amendmeiity  was  designed  to 
interfere  with  the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  ^^  to  promote  the  health, 
peace,  morals,  education  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  develop  its 
resources  and  add  to  its  wealth  and  prosperity''  (P&g^  ^h  ^^^ 
U.  S.,  page  359,  5  Sup.  Ct.  Bep.  and  28  L.  ed.  923). 

There  are  many  interesting  cases  in  the  United  States  su- 
preme court  sustaining  statutes  of  different  states  which  in 
terms  seem  repugnant  to  the  fourteenth  amendment,  but  which 
that  court  declares  to  be  within  the  police  power  of  the  states. 
Among  them  are  statutes  declaring  a  railroad  company  liable 
for  damages  to  an  employ^,  although  caused  by  another  em- 
ploy6  (Missouri  Pac.  Ry.  Co.  y.  Mackey,  127  U.  S.  205,  8  Sup. 
€t.  Kep.  1161,  32  L.  ed.  107),  fixing  the  damages  at  double 
the  yalue  of  the  stock  killed,  when  due  to  the  neglect  of  a  rail- 
road company  to  maintain  fences  (Minneapolis  etc.  By.  Co.  y. 
Beckwith,  129  XJ.  S.  26,  9  Sup.  Ct.  Rep.  28,  32  L.  ed.  585) ; 
requiring  locomotive  engineers  to  be  licensed,  and  providing 
that  the  railroad  company  employing  them  pay  the  fees  of  ex- 
amination (Nashville  etc.  R.  R.  Go.  v.  Alabama,  128  IT.  S.  96, 
S  Sup.  Ct.  Rep.  28,  32  L.  ed.  352) ;  requiring  cars  to  be  heated 
otherwise  than  by  stoves  on  railroads  over  fifty  miles  in  length 
<New  York  etc.  R.  R  Co.  y.  New  York,  165  XJ.  S.  628, 
17  Sup.  Ct  Rep.  418,  41  L.  ed.  853);  providing  for 
immediate  payment  of  wages  by  railroad  companies  to  dis« 
charged  employfe  (St  Louis  etc.  Ry.  Co.  v.  Paul,  173  U. 
S.  404,  19  Sup.  Ct  Rep.  419,  43  L.  ed.  746) ;  prohibiting  op- 
tions to  sell  grain  (Booth  v.  Illinois,  184  U.  S.  425,  22  Sup. 
Ct.  Rep.  425,  46  L.  ed.  623) ;  providing  for  inspection  of  mines 
at  expense  of  owners  (St  Louis  etc.  Coal  Co.  v.  Illinois,  185 
XJ.  S.  203,  22  Sup.  Ct  Rep.  616,  46  L.  ed.  872),  and  one  de- 
claring void  all  contracts  of  sales  of  stocks  on  margins:  Otis 
▼.  Parker,  187  XJ.  S.  606,  23  Sup.  Ct  Rep.  168,  47  L.  ed.  323. 

I  shall  call  special  attention  to  but  one  other  case,  namely, 
Holden  y.  Hardy,  169  U.  S.  366,  18  Sup.  Ct  Rep.  383,  42  L. 
^.  780.  In  that  case  the  court  reviews  at  length  many  of  the 
<;ases  arising  under  the  fourteenth  amendment,  beginning  with 
the  Slaughter-house  cases.  The  case  involves  a  Utah  statute 
providing  that:  "The  period  of  employment  of  workingmen  in 
all  underground  mines  or  workings  shall  be  eight  hours  per  day, 
except  in  cases  of  emergency,  where  life  or  property  is  in  immi- 
nent danger.'*    Violation  is  made  a  misdemeanor.    The  con- 
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viction  of  one  Holden  under  that  statute  is  affinned  by  the 
United  States  supreme  court.  It  is  argued  by  defendant  in 
that  case  that  the  statute  has  no  relation  to  the  health  or  safety 
of  the  public  or  the  persons  affected,  or  if  so,  only  in  a  very 
remote  degree,  while  its  direct  and  principal  eflEect  is  to  inter- 
fere ^^  with  the  rights  and  liberties  of  the  contracting  par- 
ties; that  the  right  to  contract  contains  three  essential  and  in- 
dispensable elements,  guaranteed  and  protected  by  the  United 
States  constitution,  namely,  **the  right  of  the  employer  'and 
employs  to  agree  upon  (1)  the  character  of  the  service  to  be 
performed,  (2)  the  amount  to  be  paid  for  such  service,  and 
(3)  the  number  of  hours  per  day  during  which  the  service  is 
to  continue'*;  that  the  destruction  or  abridgment  of  one  ele- 
ment is  a  destruction  or  abridgment  of  the  whole  of  said  right 
to  contract;  that  the  statute  abridges  the  "privileges  and  im- 
munities*^ in  that  it  deprives  the  employer  and  the  employ^  of 
perfect  freedom  and  liberty  to  pursue  unmolested  a  lawful  vo- 
cation in  a  lawful  manner;  that  the  rights  of  the  employer  and 
employ^  in  that  direction  were  unlimited  before  the  adoption 
of  the  fourteenth  amendment,  and  that  since  its  adoption  it  is^ 
beyond  the  power  of  any  state  to  make  any  laws  abridging  or 
destroying  such  rights.  This  latter  contention — ^which  if  sus- 
tained would  practically  prevent  all  further  development  of  the 
police  power  on  the  part  of  the  states — ^is  overborne  by  the 
court  Many  cases  passed  upon  by  the  court  since  the  adop- 
tion of  the  fourteenth  amendment  are  cited  funiishing  illus- 
trations tending  to  justify  the  boast  of  the  devotees  of  the  com- 
mon law,  that  by  the  application  of  established  legal  principle 
the  law  has  been,  and  will  continue  to  be  developed  from  time 
to  time  so  as  to  meet  the  ever-changing  conditions  of  our  widely 
diversified  and  rapidly  developing  business  interests.  The 
court  quotes  from  Mr.  Justice  Matthews  in  Hurtado  v.  Califor- 
nia, 110  U.  S.  516,  630,  4  Sup.  Ct  Rep.  Ill,  118,  28  L.  ed.  232: 
''This  flexibility  and  capacity  for  growth  and  adaptation  is  the 

peculiar  boast  and  excellence  of  the  common  law The 

constitution  of  the  United  States  was  ordained,  it  is  true,  by 
descendants  of  Englishmen,  who  inherited  the  traditions  of 
English  law  and  history;  but  it  was  made  for  an  undefined 
and  expanding  future,  and  for  a  people  gathered  and  to  be  gath- 
ered from  many  nations  and  of  many  tongues There  i» 

nothing  in  Magna  Charta,  rightly  construed  as  a  broad  charter 
of  public  right  and  law,  which  ought  to  exclude  the  best  ideas' 
of  all  systems  ^^^  and  of  every  age;  and  as  it  was  the  charae- 
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teristic  principle  of  the  common  law  to  draw  its  inspiration 
from  every  fountain  of  justice,  we  are  not  to  assume  that  the 
sources  of  its  supply  have  heen  exhausted.  On  the  contrary,  we 
shall  expect  that  the  new  and  various  experiences  of  our  own 
situation  and  system  will  mold  and  shape  it  into  new  and  not 
less  useful  forms/'  The  court  illustrates  by  forceful  examples 
the  necessity  of  recognizing  in  legal  decisions  the  change  of  con- 
ditions. After  calling  attention  to  the  fact  tiiat  in  the  early 
history  of  the  country  there  was  no  occasion  for  any  special 
protection  of  a  particular  class,  as  we  were  almost  purely  an 
agricultural  country,  it  instances  coal  mining  and  the  manu- 
facture of  iron.  When  these  industries  began  in  Pennsylvania 
aa  early  as  1716  they  were  carried  on  in  such  a  limited  way, 
and  by  such  primitive  methods,  that  no  special  laws  were 
deemed  necessary  to  protect  operatives;  but  since  that  time 
they  have  assumed  such  vast  proportions  in  that  and  otlier 
titatcs,  and  developed  so  many  dangers  to  the  safety  and  life 
of  those  engaged  in  them,  that  laws  to  meet  such  exigencies 
have  become  necessary.  It  calls  attention  to  many  protective 
statutes  enacted  in  many  different  states  providing  for  fire  es- 
capes in  hotels,  theaters,  factories  and  other  large  buildings; 
inspection  of  boilers;  appliances  to  obviate  the  dangers  inci- 
dent to  railroad  and  steamboat  transportation;  the  protection 
of  dangerous  machinery  against  accidental  contact;  the  shor- 
ing up  of  ventilation  shafts;  'means  for  signaling  in  mines*  for 
fresh  air;  the  elimination  as  far  as  possible  of  dangeroua 
gases,  and  safe  means  of  hoisting  and  lowering  employes  in 
mines.  It  is  said  that  statutes  providing  such  safeguards  '*have 
been  repeatedly  enforced  by  the  courts  of  the  several  states, 
their  validity  assumed,  and,  so  far  as  we  are  informed,  they 
have  been  uniformly  held  to  be  constitutional'*  (Holden  v. 
Hardy,  169  TJ.  S.  366,  394,  18  Sup.  Ci  Rep.  383,  389,  42  L. 
ed.  780),  which,  of  course,  means  that  the  courts  of  the  several 
slates  making  these  decisions  hold  that  such  statutes  do  not 
deprive  citizens  of  any  of  the  rights  or  privileges  guaranteed 
by  the  constitution,  nor  deprive  them  of  property  without  due 
process  of  law,  for  every  state  constitution  contains  ***  such 
a  provision  or  its  equivalent.  Of  such  illustrationii  the  court 
further  says  (page  387,  169  U.  S.,  page  386,  18  Sup.  Ct.  Eep. 
and  42  L.  ed.  780) :  "They  are  mentioned  only  for  the  purpose 
of  calling  attention  to  the  probability  that  other  changes  of  no 
less  importance  may  be  made  in  the  future,  and  that  while  the 
cardinal  principles  of  justice  are  immutable,  the  methods  by 
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which  justice  is  administered  are  subject  to  constant  fluctuatioii, 
and  that  the  constitution  of  the  United  States,  which  is  necessar- 
ily and  to  a  large  extent  inflexible  and  exceedingly  difficult  of 
emendment,  should  not  be  so  construed  as  to  deprive  the  states 
of  the  power  to  so  amend  their  laws  as  to  make  them  conform 
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person  arreeted,  of  the  rights  and  piiyileges  secured  to  her  by 
the  constitution. 

In  People  v.  Warden  etc.  144  N.  T.  629,  39  K  B.  686,  27  L. 
B.  A.  718,  the  constitutionality  of  chapter  602  of  the  Laws  of 
1892  is  challenged.  .The  act  provides  for  examination  and 
registration  of  master  plumbers^  and  makes  it  a  misdemeanor 
for  any  person  to  engage  in  that  trade  without  such  registra- 
tion. This  court  holds  the  statute  to  be  within  the  police  power 
of  the  legislature,  and,  therefore,  not  repugnant  to  the  consti- 
tution.  Judge  Gray  says  in  the  opinion  (page  535,  144  K  T., 
page  688,  39  N.  E.  and  27  L.  B.  A.  718) :  "There  has  been 
much  discussion  upon  the  subject  of  what  is  a  valid  exercise 
of  the  police  power  of  the  state  through  legislative  enactment, 
and  there  is  little  to  be  added  to  what  this  and  other  courts 
have  said.  The  police  power  extends  to  the  protection  of  per- 
sons and  of  property  within  the  state.  In  order  to  secure  that 
protection,  they  may  be  subjected  to  restraints  and  burdens  by 
legislative  acts.  If  the  act  is  a  valid  and  reasonable  exercise 
of  the  police  power  of  the  state,  then  it  must  be  submitted  to, 
as  a  measure  designed  for  the  protection  of  the  public  and  to 
secure  it  against  some  danger,  real  or  anticipated,  from  a  state 
of  things  which  modifications  in  our  social  or  commercial  life 
have  brought  about.  The  natural  right  to  life,  liberty  and 
the  pursuit  of  happiness  is  not  an  absolute  right.  It  must  yield 
whenever  the  concession  is  demanded  by  the  welfare,  health  or 
prosperity  of  the  state.  The  individual  must  sacrifice  his  par- 
ticular interest  or  desires  if  the  sacrifice  is  a  necessary  one  in 
order  that  organized  society  as  a  whole  shall  be  benefited. 
That  is  a  fundamental  condition  of  the  state,  and  which,  in  the 
^•*  end,  accomplishes  by  reaction  a  general  good,  from  which 
the  individual  must  also  benefit" 

In  Health  Department  v.  Sector  etc.,  145  N.  T.  32,  45  Am. 
St  Bep.  579,  39  N.  E.  833,  the  court  considers  a  provision 
of  the  New  York  consolidation  act  requiring  that  tenement 
houses  already  erected  shall  be  furnished  by  the  owners  with 
water,  "whenever  they  shall  be  directed  so  to  do  by  the  board 
of  health,'*  "in  sufficient  quantity  at  one  or  more  places  on  each 
floor,  occupied  or  intended  to  be  occupied  by  one  or  more  fami- 
lies.*' The  health  department  served  a  notice  requiring  de- 
fendant to  supply  water,  as  commanded  by  the  statute,  in  build- 
ings owned  by  it  Defendant  refused  to  do  so,  and  an  action 
was  brought  by  the  health  department  to  compel  compliance. 
Defendant  contends  in  that  case  that  the  statute  violates  that 
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provision  of  the  state  constitution  which  declares  that  no  mem* 
ber  of  this  state  shall  'T)e  deprived  of  life,  liberty  or  propertj 
without  due  process  of  law/*  This  court  holds  that  the  statute 
does  not  offend  against  the  constitution,  but  that  it  is  a  yalid 
exercise  of  the  police  power;  that  the  legislature,  by  virtue 
of  that  power,  can  direct  that  improvements  or  alterations  shall 
be  made  in  existing  houses  at  the  owners*  expense  when  it 
clearly  appears  that  it  tends  in  some  plain  and  appreciable  man- 
ner to  guard  and  protect  the  public;  and  that  a  compensation 
need  not  be  made  to  the  owner  in  such  case,  the  effect  of  the 
act  being  not  to  appropriate  private  property,  but  simply  to 
regulate  its  use  and  enjoyment  by  the  owner.  Judge  Peekham, 
writing  the  opinion  of  the  court,  says  (page  43, 145  N.  Y.,  page 
836,  39  N.  E.  and  45  Am.  St  Eep.  679) :  "Laws  and  regula- 
tions of  a  police  nature,  though  they  may  disturb  the  enjoyment 
of  individual  rights,  are  not  unconstitutional,  though  no  pro- 
vision is  made  for  compensation  for  such  disturbances.  They 
do  not  appropriate  private  property  for  public  lise,  but  simply 
regulate  its  use  and  enjoyment  by  the  owner.*' 

People  V.  Havnor,  149  N.  Y.  195,  52  Am.  St.  Eep.  707, 
43  N.  E.  541,  31  L.  R  A.  689,  is  a  case  as  near  the  border 
line  perhaps  as  any  to  be  found  in  this  state— certainly  very 
much  nearer  to  it  than  the  case  under  consideration.  It  ex- 
haustively considers  the  authorities  in  this  state  bearing  upon 
the  police  power.  The  case  involves  the  constitutionality 
155  Qf  ^hat  is  known  as  the  Sunday  barber  law,  which  makes 
it  a  misdemeanor  for  any  person  to  carry  on  the  business  or 
work  of  a  barber  on  the  first  day  of  the  week  except  in  the  city 
of  New  York  and  the  village  of  Saratoga,  where  such  business 
or  work  may  be  carried  on  until  1  o'clock  in  the  afternoon  of 
that  day.  The  statute  is  held  to  be  constitutional,  because  a 
valid  exercise  of  the  police  power.  The  opinion  is  written 
b}  Judge  Vann.  After  a  careful  examination  of  the  authori- 
ties he  presents  the  underlying  question  in  this  way  (149  N. 
Y.  201,  52  Am.  St.  Rep.  707,  43  N.  E.  543,  31  L.  R.  A.  689) : 
"The  vital  question,  therefore,  is  whether  the  real  purpose  of 
the  statute  under  consideration  has  a  reasonable  connection 
with  the  public  health,  welfare  or  safety.*'  After  stating  tliat 
the  object  of  the  act  is  to  require  the  observance  of  Sunday, 
not  as  a  holy  day,  but  as  a  day  of  rest  and  recreation,  he  pro- 
ceeds— with  argument  buttressed  by  authority  in  this  state 
and  in  other  jurisdictions — to  answer  the  question  In  the  af- 
firmative.    In  the  course  of  the  argument  he  says>  page  203: 
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^'According  io  the  common  judgment  of  civilized  men,  public 
economy  requires,  for  sanitary  reasons,  a  day  of  general  rest 
from  labor^  and  the  day  naturally  selected  is  that  regarded 
as  sacred  by  the  greatest  number  of  the  citizens,  as  this 
causes  the  least  inconvenience  through  interference  with  busi- 
ness. It  is  to  the  interest  of  the  state  to  have  strongs  robust, 
healthy  citizens,  capable  of  self-support,  of  bearing  arms,  and 
of  adding  to  the  resources  of  the  country.  Laws  to  effect  this 
purpose,  by  protecting  the  citizen  from  overwork  and  requiring 
41  general  day  of  rest  to  restore  his  strength  and  preserve  his 
health,  have  an  obvious  connection  with  the  public  welfare. 
<.  .  •  .  The  statute  under  discussion  tends  to  effect  this  result, 
l>ccause  it  requires  persons  engaged  in  a  kind  of  business  that 
lakes  many  hours  each  day  to  refrain  from  carrying  it  on  dur- 
ing one  day  in  seven.  This  affords  an  opportunity,  recurring 
art  regular  intervals,  for  rest,  needed  both  by  the  employer 
4ind  the  employed,  and  the  latter,  at  least,  may  not  have  the 
power  to  observe  a  day  of  rest  without  the  aid  of  legislation. 
«  •  .  •  As  barbers  generally  work  more  hours  each  day  than 
most  men,  the  ^"^  legislature  may  well  have  concluded  that 
legislation  was  necessary  for  the  protection  of  their  health.'' 

The  pertinency  and  controlling  force  of  that  argument  to 
the  question  nnder  consideration  here  will  be  manifest  when 
we  come  to  an  examination  of  the  statute. 

No  authorities  can  be  found  in  this  court  which  conflict  with 
{he  cases  to  which  I  have  called  attention.  Bodgers'  Case  (Peo- 
ple V.  Coler),  166  N.  Y.  1, 82  Am.  St  Rep.  606,  69  N.  E.  716,  62 
L.  B.  A.  814,  is  cited  in  opposition,  but  why  I  cannot  see. 
The  police  power  is  not  even  considered  in  that  case.  The 
•defense  to  that  portion  of  the  statute  which  is  condemned  as 
unconstitutional  because  it  requires  a  stipulation  in  all  con- 
tracts with  the  state  and  municipalities  that  the  contractor 
shall  ^'pay  the  prevailing  rate  of  wages  at  least,''  being  rested 
on  the  ground  (1)  that  the  state  as  proprietor  can  do  what 
nn  individual  proprietor  can  do,  namely,  insist  upon  any  rea- 
sonable provision  in  a  contract  as  a  condition  for  doing  the 
work:  (2)  that  the  state  is  proprietor  not  only  as  to  contracts 
for  work  for  the  benefit  of  the  entire  state,  but  also  as  to  oon* 
tracts  for  work  authorized  by  it  for  the  various  subdivisions 
of  the  state  made  for  convenience  of  administration;  (3)  that 
hence  it  violates  no  provision  of  the  constitution. 

Having  shown  by  an  examination  of  a  few  of  the  leading 
authorities  relating  to  the  police  power  that  the  decisions  of 
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this  court  are  in  harmony  with  those  of  the  United  States  snr 
preme  court^  and  having  specially  brought  out  some  of  the  ar- 
gument in  those  decisions  for  the  purpose  of  presenting  some* 
thing  of  the  vast  scope  of  that  power^  we  come  next  to  the 
question.  In  what  spirit  should  the  court  approach  the  consid- 
eration of  a  statute  said  on  the  one  hand  to  offend  against  the 
constitution,  and  on  the  other  to  be  a  proper  exercise  of  the 
police  power? 

The  courts  are  frequently  confronted  with  the  temptation 
to  substitute  their  judgment  for  that  of  the  legislature.  A 
given  statute,  though  plainly  within  the  legislative  power,  seems 
so  repugnant  to  a  sound  public  policy  as  to  strongly  tempt  ihe 
court  to  set  aside  the  statute,  instead  of  waiting,  as  the  spirit 
of  our  institutions  require,  until  the  people  can  compel  their 
representatives  to  repeal  the  obnoxious  statute. 

^^'^  In  the  early  history  of  this  country  eminent  writers  gave 
expression  to  the  fear  that  the  power  of  the  courts  to  set  aside 
the  enactments  of  the  representatives  chosen  to  legislate  for  the 
people  would  in  the  end  prove  a  weak  point  in  our  governmental 
system,  because  of  the  difficulty  of  keeping  the  exercise  of  such 
great  power  vrithin  its  legitimate  bounds.     So  far  in  our  ju- 
dicial history  it  must  be  said  that   the   courts   have   in    the 
main  been  conservative  in  passing  upon   legislation   attacked 
as  unconstitutional,  but  occasionally,  and  especially  when  a 
case  is  one  on  the  border  line,  it  is  quite  possible  that  the 
judgment  of  the  court  that  the  legislation  is  unwise  may  oper- 
ate to  carry  the  decision  to  the  wrong  side  of  that  border  line. 
Certain  it  is  that  the  courts  have  greatly  extended  their  ju- 
risdiction over  many  administrative  acts  that  were  originally 
supposed  not  to  present  cases  for  the  court  to  pass  upon,  and 
in  that  way  the  courts  have  come  to  play  a  very  important 
part  in  state  and  municipal  administration.     Some  expression 
of  our  views  on  that  subject  is  given  in  Matter  of  Guden,  171 
N.  T.  529,  535,  64  N.  E.  451. 

Now,  when  considering  the  mental  attitude  with  which  the 
court  should  begin  an  examination  of  this  question,  it  is  well 
to  have  in  mind  not  only  the  great  breadth  and  scope  of  the 
police  power,  and  the  legislative  control  over  it  as  expressed 
in  some  of  the  opinions  from  which  we  quote  supra,  but  it  is 
also  well  to  have  in  mind  some  of  the  expressions  of  this  court 
as  to  the  way  in  which  the  court  should  approach  the  consid- 
eration of  such  a  question  as  this,  involving  the  constitution- 
ality of  a  statute. 


Jan.  1904.]  People  v.  Lochner.  783 

Judge  Andrews  says,  in  People  v.  King,  110  N.  T.  418^ 
423,  6  Am.  St  Bep.  389,  18  N.  E.  245,  1  L.  B.  A.  293 :  *TBy 
means  of  this  power  the  legislature  exercises  a  supervision  over 

matters  affecting  the  common  weal It  may  be  exerted 

whenever  necessary  to  secure  the  peace,  good  order,  healthy 
morals  and  general  welfare  of  the  community  and  the  propriety 
of  its  exercise  within  constitutional  limits  is  purely  a  matter 
of  legislative  discretion  with  which  courts  cannot  interfere.'^ 

Judge  Gray  says,,  in  Nechamcns'  Case:  "The  *■*  courts 
should  always  assume  that  the  legislature  intended  by  its 
enactments  to  promote  those  ends  [public  health,  comfort  and 
safety],  and  if  the  act  admits  of  two  constructions,  that  should 
be  given  to  it  which  suat«dns  it  and  makes  it  applicable  in 
furtherance  of  the  public  interests'^:  People  v.  Warden  etc., 
144  N,  Y.  629,  636,  39  N".  E.  686,  688,  27  L.  E.  A.  718. 

''Whether  the  legislation  is  wise  is  not  for  us  to  consider. 
The  motives  actuating  and  the  inducements  held  out  to  the 
legislature  are  not  the  subject  of  inquiry  by  the  courts,  which 
are  bound  to  assume  that  the  law-making  body  acted  with  a 
desire  to  promote  the  public  good.  Its  enactments  must  stand, 
provided  always  that  they  do  not  contravene  the  constitution, 
and  the  test  of  constitutionality  is  always  one  of  power — ^noth- 
ing else.  But  in  applying  the  test  the  courts  must  bear  in 
mind  that  it  is  their  duty  to  give  the  force  of  law  to  an  act 
of  the  legislature  whenever  it  can  be  fairly  so  construed  and 
applied  as  to  avoid  conflict  with  the  constitution*' :  Bohmer 
V.  Haffen,  161  N.  T.  390,  399,  65  N.  E.  1047,  1048. 

Where  there  *'is  room  for  two  constructions,  both  equally 
obvious  and  reasonable,  the  court  must,  in  deference  to  the 
legislature  of  the  state,  assume  that  it  did  not  overlook  the 
provisions  of  the  constitution,  and  designed  the  act  ....  to 
take  effect.  Our  duty,  therefore,  is  to  adopt  the  construction 
which,  without  doing  violence  to  the  fair  meaning  of  the  words 
used,  brings  the  statute  into  harmony  with  the  provisions  of 
the  constitution*':  Supervisors  v.  Brodger,  112  TJ.  S.  261,  268, 
5  Sup.  Ct.  Bep.  125,  28  L.  ed.  704;  People  v.  Supervisors  of 
Orange  Co.,  17  K  Y.  236,  241;  People  v.  Albertson,  65  K  Y. 
50,  54;  Gilbert  El.  By.  Co.  v.  Henderson,  70  K  Y.  361,  367; 
New  York  etc.  Bridge  Co.  v.  Smith,  148  N.  Y.  540,  651,  42 
N.  E.  1088,  1091. 

The  court  is  inclined  to  so  construe  the  statute  as  to  validate 
it:  People  v.  Equitable  Trust  Co.,  96  K  Y.  387,  394;  People 
▼.  Terry,  108  N.  Y.  1,  7,  14  N.  E.  815;  Matter  of  New  York 
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El.  R.  E.  Co.,  70  N.  Y.  327,  342;  People  t.  Angle,  109  N.  Y. 
564,  667,  17  N.  E.  413;  Rogers  t.  Common  Cotrndl  of 
^w>  Buflfalo,  123  N.  Y.  173,  181,  25  N.  E.  274,  9  Li  B.  A. 
579;  People  v.  Rice,  135  N.  Y.  473,  484,  31  N.  E.  921,  16 
L.  R.  A,  836. 

'^Every  act  of  fhe  legislature  mnst  be  presumed  to  be  in 
bannony  with  the  fundamental  law  until  the  contrary  is  dearlj 
made  to  appear*':  People  v.  Durston,  119  N.  Y.  669,  677,  16 
Am.  St.  Rep.  859,  24  N.  E.  6,  7  L.  R.  A.  715. 

'^Before  an  act  of  the  legislature  can  be  declared  void  as 
repugnant  to  the  constitution,  the  conflict  must  be  manifest": 
Matter  of  Stilwell,  139  N.  Y.  337,  341,  34  N.  E.  777. 

'^f  the  act  and  the  constitution  can  be  so  construed  as  to 
enable  both  to  stand,  and  each  can  be  given  a  proper  and  legiti- 
mate office  to  perform,  it  is  the  duty  of  the  court  to  adopt  such 
<jonstruction":  People  v.  Rosenberg,  138  N.  Y.  410,  415,  34 
N.  E.  285.  : .    • 

The  statute  under  consideration  in  that  case  is  held  to  be 
within  the  police  power,  as  is  the  statute  considered  in  the 
following  case. 

'^It  is  not  necessary  to  the  validity  of  a  penal-  statute  that 
the  legislature  should  declare  on  the  face  of  the  statute  the 
policy  or  purpose  for  which  it  was  enacted":  People  v,  West^ 
106  N.  Y.  293,  297,  60  Am.  Rep.  452,  12  N.  E.  610. 

Having  considered  the  authorities  bearing  upon  the  subject 
of  the  exercise  of  police  power  at  greater  length  than  could 
be  justified  were  it  not  for  the  different  view  that  obtains  in 
this  court  as  to  the  authority  of  the  legislature  to  pass  the 
statute  in  question,  and  having  glanced  at  a  few  authorities 
indicating  llie  frame  of  mind  in  which  the  court  should  ap- 
proach the  consideration  of  the  question  of  the  constitution- 
ality of  an  act  of  the  legislature — ^we  come  to  the  considera- 
tion of  the  statute  in  question,  aided  by  the  principles  estab- 
lished by  the  United  States  supreme  court  and  the  courts  of 
this  state,  to  which  reference  has  been  made. 

I  quote  the  whole  statute,  notwithstanding  its  length,  in  or- 
der that  it  may  be  at  once  determined  upon  its  mere  read* 
ing  whether  the  purpose  of  the  legislature  was  to  subserve,  in 
fiome  measure,  the  public  good  under  the  police  power  of  the 

state. 
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i«o  "ARTICLE  VIIL 

'TBAKEBIES  and  CONPEOTIONEEY  EBTABLI8HMENT8. 

''Sec.  110.  Hours  of  labor  in  bakeries  and  confectionery 
establishments. — No  employ^  ehall  be  required  or  permitte<l 
to  work  in  a  biscuit^  bread  or  cake  bakery  or  confectionery 
establishment  more  than  sixty  hours  in  any  one  week,  or  more 
than  ten  hours  in  anyone  day,  unless  for  the  purpose  of  mak- 
ing a  shorter  work  day  on  the  last  day  of  the  week;  nor  more 
liours  in  any  one  week  than  will  make  an  average  of  ten  hours 
per  day  for  the  number  of  days  during  such  week  in  which 
aiich  employ^  shall  work. 

''Sec.  111.  Drainage  and  plumbing  of  buildings  and  rooms 
occupied  by  bakeries. — ^All  buildings  or  rooms  occupied  as 
biscuit,  bread,  pie  or  cake  bakeries  shall  be  drained  and 
plumbed  in  a  manner  conducive  to  the  proper  and  healthful 
sanitary  condition  thereof,  and  shall  be  constructed  with  air 
ahafts,  windows,  or  ventilating  pipes,  sufiScient  to  insure  ven- 
tilation. The  factory  inspector  may  direct  the  proper  drain- 
age, plumbing  and  ventilation  of  such  rooms  or  buildings.  No 
cellar  or  basement,  not  now  used  for  a  bakery  shall  hereafter 
1x3  so  occupied  or  used,  unless  the  proprietor  shall  comply  vdth 
the  sanitary  provisions  of  this  article. 

"Sec.  112.  Requirements  as  to  rooms,  furniture,  utensils  and 
tnanufactured  products. — Every  room  used  for  the  manufacture 
of  flour  or  meal  food  products  shall  be  at  least  eight  feet  in 
height  and  shall  have,  if  deemed  necessary  by  the  factory  in* 
specter,  an  impermeable  floor  constructed  of  cement,  or  of  tiles 
laid  in  cement,  or  an  additional  flooring  of  wood  properly 
saturated  vdth  linseed  oiL  The  side  walls  of  such  rooms  shall 
be  plastered  or  wainscoted.  The  factory  inspector  may  require 
the  side  walls  and  ceiling  to  be  whitewashed  at  least  once  in 
three  months.  He  may  also  require  the  woodwork  of  such 
walls  to  be  painted.  The  furniture  and  utensils  shall  be  so 
arranged  as  to  be  readily  cleansed  and  not  prevent  the  proper 
cleaning  of  any  part  of  the  room.  The  manufactured  flour 
or  meal  food  products  shall  be  kept  in  dry  and  airy  rooms  so 
arranged  that  the  floors,  shelves  and  other  facilities  *®*  for 
storing  the  same  can  be  properly  cleaned.  No  domestic  ani- 
mals, except  cats,  shall  be  allowed  to  remain  in  a  room  used 
as  a  biscuit,  bread,  pie,  or  cake  bakery  or  any  room  in  such 
bakery  where  flour  or  meal  products  are  stored. 

''Sec.  113..  Washrooms  and  closets;  sleeping  places, — Every 
such  bakery  shall  be  provided  with  a  proper  wash-room  and 
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water-closet  or  water-closets  apart  from  the  hake-room,  or  rooms 
where  the  manufacture  of  such  food  product  is  conducted,  and 
no  water-closet,  earth-closet,  privy  or  ashpit  shall  be  within  or 
connected  directly  with  the  bake-room  of  any  bakery,  hotel 
or  public  restaurant. 

^'No  person  shall  sleep  in  a  room  occupied  as  a  bake-room» 
Sleeping  places  for  the  persons  employed  in  the  bakery  shall 
be  separate  from  the  rooms  where  flour  or  meal  food  products 
are  manufactured  or  stored.  If  the  sleeping  places  are  on  the 
same  floor  where  such  products  are  manufactured,  stored  or 
sold,  the  factory  inspector  may  inspect  and  order  them  put 
in  a  proper  sanitary  condition. 

"Sec.  114.  Inspection  of  iakeries. — ^The  factory  inspector 
shall  cause  all  bakeries  to  be  inspected.  If  it  be  found  uponr 
such  inspection  that  the  bakeries  so  inspected  are  constructed 
and  conducted  in  compliance  with  the  provisions  of  this  chap- 
ter, the  factory  inspector  shall  issue  a  certificate  to  the  per* 
sons  owning  or  conducting  such  bakeries. 

"Sec.  115.  Notice  requiring  alterations. — ^If,  in  the  opinion 
of  the  factory  inspector,  alterations  are  required  in  or  upon 
premises  occupied  and  used  as  bakeries,  in  order  to  comply 
with  the  provisions  of  this  article,  a  written  notice  shall  be- 
served  by  him  upon  the  owner,  agent  or  lessee  of  such  prem- 
ises, either  personally  or  by  mail,  requiring  such  alterations  to 
be  made  within  sixty  days  after  such  service,  and  such  altera- 
tions shall  be  made  accordingly.*' 

That  the  public  generally  are  interested  in  having  bakers'  and 
confectioners'  establishments  cleanly  and  wholesome  in  this  day 
of  appreciation  of,  and  apprehension  on  account  of,  microbes, 
which  cause  disease  and  death,  is  beyond  question.  Not  many 
years  ago  the  baking  was  largely  done  in  the  *•*  family;  but 
now  in  a  large  percentage  of  the  houses  in  cities  and  villages 
the  baker  is  relied  on  to  a  large  extent  to  furnish  brea(J,  biscuits,, 
cake  and  pie,  as  well  as  confectionery,  while  over  many  coun- 
try roads  the  bakers'  wagons  go  twice  a  week  or  more  to  supply 
the  farmers  and  inhabitants  of  small  settlements  with  liieir 
wares.  Indeed,  it  can  be  safely  said  that  the  family  of  to-day 
is  more  dependent  upon  the  baker  for  the  necessaries  of  life 
than  upon  any  other  source  of  supply.  That  being  so  it  i* 
within  the  police  power  of  the  legislature  to  so  regulate  the- 
conduct  of  that  business  as  to  best  promote  and  protect  the- 
health  of  the  people.  And  to  that  end  the  legislature  under- 
takes to  provide — ^by  a  statute  which  bears  on  its  face  evidence 
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of  an  intelligent  draftsman  acquainted  with  the  dangers  of  un- 
sanitary conditions  in  such  establishments — for  proper  drain- 
age and  plumbing  of  the  building  and  rooms  occupied  for  such 
purpose. 

Is  there  room  to  doubt  that  the  sole  purpose  of  the  legis- 
lature in  prohibiting  the  use  of  cellars  for  bakeries  unless  the 
occupant  first  complies  with  the-  sanitary  provisions  of  this  ar- 
ticle is  to  protect  the  public  from  the  use  of  the  food  made 
dangerous  by  the  germs  that  thrive  in  darkness  and  unclean- 
ness?     Is  it  possible  that  anyone  can   question   that   the  sole 
purpose  of  the  legislature  is  the  safeguarding  of  the  public 
health  when  it  provides  for  floors,  ceilings  and  sidewalls  of 
such  material  as  that  they  may  be  readily  cleansed;  compels 
the  keeping  of  flour  or  meal  food  products  in  dry  and  airy 
rooms,  so  arranged  that  the  storing  facilities  can  be  properly 
cleaned,  and  prohibits  the  keeping  of  domestic  animals  within 
such  rooms?    And  will  anyone  question  the  motive  which  in- 
duced the  prohibition  of  a  "water-closet,  earth-closet,  privy  or 
ashpit  ....  within  or  connected  directly  with  the  baJke-room 
of  any  bakery,  hotel  or  public  restaurant"?    If  not,  why  should 
anyone  question  the  object  of  the  legislature  in  providing  in 
the  same  article  and  as  a  part  of  the  scheme  that  "no  em- 
ploy6  shall  be  required  or  permitted  to  work"  in  such  an  es- 
tablishment "more  than  sixty  hours  in  any   one  week,"  an 
average  of  ten  hours  for  each  working  day.    It  is  *^®  but 
reasonable  to  assume  from  this  statute  as  a  whole  that  the 
legislature  had  in  mind  that  the  health  and  cleanliness  of  the 
workers,  as  well  as  the  cleanliness  of  the  workrooms,  was  of 
the  utmost  importance,  and  fhat  a  man  is  more  likely  to  be 
careful  and  cleanly  when  well,  and  not  overworked,  than  when 
exhausted  by  fatigue,  which  makes  for  careless  and  slovenly 
habits,  and  tends  to  dirt  and  disease. 

If  there  is  opportunity — and  who  can  doubt  it — for  this 
view,  then  the  legislature  had  the  power  to  enact  as  it  did,  and 
the  courts  are  bound  to  sustain  its  action  ap  justified  by  the 
police  power,  as  we  see  from  the  authorities  referred  to  earlier 
in  this  opinion. 

I  hear  but  one  argument  advanced  for  the  purpose  of  con- 
vincing the  mind  that  the  object  of  this  statute  is  not  to  pro- 
tect the  public,  and  that  argument  is  that  article  8  is  to  be 
found  in  the  labor  law.  Therefore,  it  is  said  it  is  a  labor  law, 
not  a  health  law. 
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The  question  presented  by  that  argument  is.  Does  the  labd 
or  the  body  of  the  statute  prevail?  Does  calling  a  statute 
names  deprive  it  of  its  intended  and  real  character?  If  a  stat* 
ute  relating  principally  to  banking  happ^os^  in  the  course  of 
codification,  to  be  incorporated  as  an  article  in  the  general  cor- 
poration law,  does  it  cease  to  operate  on  the  banking  bosineBB? 
I  submit  without  argument  that  the  questions  answer  them- 
selves. 

Assuming,  however,  for  the  purpose  of  argument  only,  fhst 
the  label  is  of  such  substantial  importance  that  it  may  be 
accepted  as  against  the  obvious  meaning  of  the  statute,  then  I 
say  that  article  8  bears  its  own  title,  which  is:  'bakeries  and 
Confectionery  Establishment."  All  that  is  contained  in  that 
article  relates  to  bakeries  and  confectionery  establishments  and 
their  conduct,  and  to  no  other  subject  whatever.  Therefore, 
it  is  fully,  appropriately  and  harmoniously  entitled. 

Again,  inasmuch  as  it  is  obvious,  as  we  have  seen,  from  a 
mere  reading  of  the  statute,  that  the  legislative  purpose  is  to 
benefit  the  public,  we  must  assume — even  if  the  object  of  the 
legislature  in  limiting  the  hours  of  work  of  employes  is  not  to 
^^  protect  the  health  of  the  general  public,  who  takes  the 
wares  made  by  such  employes — that  the  legislature  intends  to 
protect  the  health  of  the  employes  in  such  establishments;  that, 
for  some  reason  sufficient  to  it,  it  has  reached  the  conclusion 
that  in  work  of  this  character  men  ought  not  to  be  employed 
more  than  an  average  of  ten  hours  a  day.  Now  that  being  so 
— ^and  certainly  no  more  restricted  view  of  that  statute  can  be 
taken  by  those  who  would  destroy  itr— we  find  that  the  action 
of  the  legislature  is  within  the  police  power  not  only  under  the 
authorities  of  the  United  States,  but  of  this  state,  and  of  this 
court 

Special  attention  has  already  been  called  to  Holden  ▼.  Hardy, 
169  U.  S.  366,  18  Sup.  Ct.  Kep.  383,  42  L.  ed.  780.  A  Utah 
statute  making  it  a  misdemeanor  to  employ  a  man  more  than 
eight  hours  per  day  in  "underground  mines  or  workings''  is 
pii stained,  and  a  conviction  thereunder  upheld,  by  the  United 
States  supreme  court,  on  the  groxmd  that  it  is  within  the  police 
power  of  the  state  to  pass  such  a  statute.  That  interesting 
case — to  which  I  have  made  extended  reference,  supra — ^is  in 
point  and  controlling  so  far  as  the  fourteenth  amendment  is 
ioncerned,  and  should  be  controlling  in  this  court  so  far  as 
t(]uivalent  provisions  of  our  state  constitution  are  concerned. 
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It  must,  alau  be  held,  under  the  authority  of  People  v.  Hav- 
nor,  149  N.  T.  195,  62  Am.  Si  Sep.  707,  43  N.  E.  641,  31 
li.  B.  A.  689 — even  though  it  may  be  assumed  from  the  read- 
ing of  the  statute  that  tlie  object  of  the  legislature  isjto  pro- 
tect employes  in  such  establishments  from  working  more  than 
ten  hours  a  day — that  It  is  within  the  police  power,  and,  there- 
fore, not  repugnant  to  the  state  constitution.  The  statute 
which  that  case  passes  upon  makes  it  a  misdemeanor  to  carry 
on  the  business  of  a  barber  on  the  first  day  of  the  week,  and 
a  judgment  of  conviction  under  that  law  is  affirmed  in  this 
court  because  ''the  statute  under  consideration  has  a  reasonable 
connection  with  the  public  health,  welfare  or  safety.**  Cer- 
tainly if  this  court  could  so  hold  in  that  case  it  must  so  hold 
in  this,  even  under  the  construction  of  tiie  statute  which  those 
would  give  to  it  who  are  affected  by  the  fact  that  article  8, 
chapter  32  of  the  General  Laws  is  grouped  with  twelve  other 
articles,  the  compilation  being  known  as  the  labor  law,  ***  in- 
stead of  being  in  the  domestic  law  with  articles  entitled,  "flour 
and  meal,"  'T)eef  and  pork,"  or  in  the  ''public  health  law"  with 
articles  such  as  "adulteration,"  "practice  of  medicine,"  or  the 
like. 

Again,  many  medical  authorities  classify  workers  in  bakers' 
or  confectioners*  establishments  with  potters,  stone  cutters, 
file-grinders  and  other  workers  whose  occupation  necessitates 
the  inhalation  of  dust  particles,  and  hence  predisposes  its  mem- 
bers to  consumption.  The  published  medical  opinions  and  vital 
statistics  bearing  upon  that  subject  standing  alone  fully  jus- 
tify the  section  under  review  as  one  to  protect  the  health  of 
the  employes  in  such  establishments,  and  it  is  the  duty  of  this 
court  to  assume  that  the  section  was  framed  not  only  in  the 
light  of,  but  also  with  full  appreciation  of  the  force  of  the 
medical  authority  bearing  upon  the  subject — authority  which 
reasonably  challenges  the  attention,  and  stimulates  the  help- 
fulness of  the  philanthropist. 

The  conclusion  necessarily  follows,  therefore,  from  an  ex- 
amination of  the  statute  in  the  light  of  the  authorities  cited, 
that  the  purpose  of  article  8,  and  every  part  of  i^  including 
the  provision  in  question,  is  to  benefit  the  public;  that  it  haa 
a  just  and  reasonable  relation  to  the  public  welfare,  and  hence 
is  within  the  police  power  possessed  by  the  legislature.  But  if, 
in  violation  of  the  duty  of  the  court  as  stated  in  Supervisors 
T.  Brodger,  112  IT.  S.  268,  5  Sup.  Ct.  Eep.  125,  28  L.  ed.  704— 
which  is  "to  adopt  the  construction  which,  without  doing  vio- 
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lence  to  the  fair  meaning  of  {he  words  nsed,  brings  the  gtatnts 
into  harmony  with  the  provisions  of  the  constitution*'— we 
award  to  the  title  of  a  general  law  such  potency  as  causes  it  to 
overconoe  both  the  title  and  the  provisions  of  an  article  thereiii, 
thus  making  the  provision  a  labor  law,  we  are  still  required 
to  hold  that  it  is  within  the  police  power. 
The  judgment  should  be  affirmed. 

GRAY,  J.  I  shall  concur  with  the  chief  judge,  whose  opin- 
ion I  regard  as  carefully  expressed  and  convincing  in  its  rea- 
soning. The  question  for  ns  is,  in  the  first  place,  whether, 
***  notwithstanding  its  embodiment  in  the  labor  law,  we  may 
treat  the  statutory  provision  in  questioQ,  as  a  health  law  and 
in  the  next  place,  if  we  may  do  so,  whether  its  enactment  is  a 
reasonable  exercise  of  the  police  power  of  the  state,  which  the 
courts  should  give  effect  to.  I  am  of  the  opinion  that  its 
being  placed  in  the  labor  law  furnishes  no  adequate  reason 
for  limiting  its  reading  and  construction  by  those  considera- 
tions, which  appertain  to  laws  passed,  striclly,  in  the  interest 
of  labor,  if,  from  its  association  with  other  provisions,  in  pari 
materia,  a  different  and  independent  purpose  is  disclosed.  To 
deprive  a  health  law  of  its  intended  operation,  because  it  is 
not  found  in  the  statute  book  under  that,  or  a  kindred,  title, 
would  be,  in  my  opinion,  to  apply  an  xmreasonable  and  an 
unsatisfactory  test*"  of  its  validity.  If  the  court  concludes  that 
the  intent  of  an  enactment  in  some  valid  exercise  of  the  police 
power  is  to  regulate  some  particular  trade  or  occupation,  then, 
clearly,  it  should  be  quite  immaterial  under  what  heading  it 
appears  to  be  classified  in  the  statutes.  It  would  not  do  to 
nullify  the  will  of  the  people  upon  so  technical  and  narrow  a 
consideration.  Therefore,  I  think  we  may  proceed,  beyond 
that  ground,  to  the  determination  of  the  question  whether,  if 
a  healtii  law,  the  one  hundred  and  tenth  section  of  this  article 
8  was  reasonable  and,  therefore,  a  valid  exercise  of  the  police 
power.  If  it  stood  alone,  unaccompanied  and  unexplained  by 
cognate  provisions,  I  should  incline  to  the  view  that  the  en- 
actment was  unconstitutional.  It  might,  justly,  be  held  to  fall 
within  that  class  of  legislation  which  has  received  judicial  con- 
denmation,  because,  as  a  regulation  of  the  hours  of  the  em- 
ployed, its  object  would  appear  to  be  for  their  protection  against 
the  exaction  of  a  disproportionate  amount  of  work  for  the  wages 
paid.  That  would  be  to  infringe  upon  the  liberty  Af  contract 
But  I  think  we  must  read  the  section  in  connection  with  those 
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sections  which  immediately  follow,  and  then  it  is  that  we  find 
it  to  be  made  certain  that  tiie  object  of  the  legislative  enact- 
ment had  relation  to  the  conservation  of  the  public  health. 
We  perceive  that  the  legislature  is  dealing  vrith  the  workings 
of  a  business  conducted  upon  a  scale,  calling  fur  the  employ- 
ment *®''  of  more  or  less  laborers,  and  which  is  afEected  by  a 
public  interest,  in  the  sense  that  the  food  product  may  sensibly 
depend  for  its  healthfulness  upon  the  observance  of  sanitary 
rules  and  precautions.  Such  precautionary  regulations  may 
involve,  as  well,  the  establishment  of  proper  conditions  to  in- 
sure the  maintenance  of  the  normal  vitality  of  the  workman, 
as  the  wholesomeness  of  the  general  environment.  We  must 
presume  that  the  legislative  body  was  animated  by  a  reasonable 
intention  to  promote  the  public  welfare  and  if  the  courts  can 
^ive  effect  to  it,  because  tending  to  guard  the  public  health, 
they  should,  unhesitatingly,  do  so.  Tjegislation  will  not  be  al- 
lowed, arbitrarily,  to  interfere  vrith  the  personal  liberty  of  the 
citizen,  under  the  specious  guise  of  an  exercise  of  the  police 
power,  and  therefore  it  is,  that  our  courts  may  supervise,  as  a 
judicial  question,  a  determination  of  the  legislature  to  exercise 
the  police  power  in  restraint  of  some  trade,  or  calling.  It  is 
true  that  the  tendency  has  been  grovring  in  the  direction  of  an 
excess  of  paternalism  in  government  and  that  the  courts  of  this 
and  of  other  states  have,  rather,  hastened  to  uphold  legislative 
interference  vrith  the  pursuits  ol  citizens,  upon  any  plausible 
pretext  of  its  being  in  furtherance  of  the  general  welfare.  The 
federal  supreme  court  has,  in  the  broadest  terms,  recognized 
the  power  of  the  individual  states  to  exercise  a  police  power 
of  internal  regulation;  when  the  object  is  to  promote  by 
reasonable  laws  the  public  safety,  health  and  comfort.  To  the 
legislative  body  is  conceded  the  power  to  govern  men  and  the 
affairs  of  men,  through  the  establishment  of  such  rules  and 
regulations  as  may  be  conducive  to  the  public  betterment,  be- 
cause tending  to  tiie  protection  of  the  lives,  health  and  comfort 
of  persons  and  the  protection  of  property,  and  that  concession 
has  been,  in  my  opinion,  at  times,  more  broadly  made  in  the 
decisions  of  the  courts,  than  the  conservative  spirit  of  our 
democratic  form  of  government  will  justify.  But  that  the  leg- 
islature has,  and  should  have,  the  broadest  authority  to  exercise 
a  police  power  of  internal  regulation,  in  the  direction  of  pro- 
tecting the  peace,  the  safety  and  *®®  the  health  of  the  com- 
munity I  fully  concede.  In  this  law,  which  restricts  the  work- 
ing hours  of  employes  in  bakery  and  confectionery  establish- 


Digitized  by  VjOOQ IC 


ments,  I  think  we  may,  fairly,  perceive  a  statutory  regalatioUy 
reasonably  promotive  of  the  public  health,  because  compelling 
the  master  of  such  an  establishment  to  conduct  it  in  a  manner 
the  least  capable  of  affecting  his  product  prejudicially-  We 
may,  not  unreasonably,  assume  that  an  employ^  may  work  too 
long  for  his  health  under  the  conditions,  and  that  an  impaired 
vitality  and  the  possible  development  of  organic  diseases  may 
be  the  result  If,  to  obviate  the  possible  consequences  to  the 
consumer  of  the  food  manufactured,  the  legislature  determines 
to  interfere,  by  limiting,  among  other  regulations,  the  hours  of 
the  workman,  I  do  not  think  we  should  hold  the  interference 
to  be  without  reason. 

VANN,  J.  I  concur  in  the  result  reached  Jby  tiie  chief  judge, 
for  the  following  reasons :  The  power  of  the  legislature  to  pass 
what  it  may  consider  '^health  laws"  is  not  unlimited,  but  is 
bounded  by  the  duty  of  the  courts  to  determine  whether  the  act 
has  a  fair,  just  and  reasonable  relation  to  the  general  welfare: 
Matter  of  Jacobs,  98  N.  Y.  98,  108,  60  Am.  Eep.  636 ;  People 
V.  Gillson,  109  N.  "JT.  389,  401,  4  Am.  St  Sep.  466,  17  N.  B- 
343;  People  v.  Havnor,  149  N.  Y.  196,  200,  52  Am.  St  Sep- 
707,  43  N.  E.  641,  31  L.  E.  A.  689. 

As  was  said  by  the  court  in  the  Oillson  case:  ^nder  an 
exercise  of  the  police  power  the  enactment  must  have  some 
relation  to  the  comfort,  the  safety,  or  the  welfare  of  society,  and 
it  must  not  be  in  conflict  with  the  constitution.  The  law  will 
not  allow  the  rights  of  property  to  be  invaded  under  the  guise 
of  a  police  regulation  for  the  protection  of  health,  when  it  is 
manifest  that  such  is  not  the  object  and  purpose  of  the  regula- 
tion  It  is  generally  for  the  legislature  to  determine 

what  laws  and  regulations  are  needed  to  protect  the  public 
health  and  serve  the  public  comfort  and  safety  and  if  its 
measures  are  calculated,  intended,  convenient  or  appropriate 
to  accomplish  such  ends,  the  exercise  of  its  discretion  is  not  the 
subject  of  judicial  review." 

We  have  before  us  simply  that  part  of  the  labor  law  *^  which 
regulates  the  hours  of  labor  in  bakeries  and  confectionery  estab- 
lishments by  limiting  them  to  not  exceeding  sixty  per  week  and 
ten  per  day,  "unless  for  the  purpose  of  making  a  shorter  work 
day  on  the  last  day  of  the  week.*' 

The  draftsman  of  this  statute  apparently  used  as  a  model 
•'the  bakehouse  regulation  act*'  passed  by  ihe  English  parlia- 
ment in  1863,  but  he  went  far  beyond  that  pattern  in  limiting 
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the  hours  of  labor,  for  the  New  York  statute  applies  to  all  em- 
ployes m  bakeries,  while  the  English  act  makes  no  regulation 
of  hours  per  day  or  week,  but  simply  prohibits  the  employment  of 
persons  under  eighteen  years  of  age  between  9  at  night  and  5 
in  the  morning :  26  &  27  Victoria,  cap.  40.  Both  acts  contain 
similar  provisions  to  secure  cleanliness  and  ventilation  of  the 
rooms  used  to  carry  on  the  business,  as  well  as  the  separation  of 
sleeping  apartments  therefrom,  none  of  which  are  now  called  in 
question. 

I  do  not  think  the  regulation  in  question  can  be  sustained, 
unless  we  are  able  to  say  from  common  knowledge  that  work- 
ing in  a  bakery  and  candy  factory  is  an  unhealthy  employ- 
ment. If  such  an  occupation  is  unhealthy  the  legislature  had 
the  right  to  prohibit  employers  from  requiring  or  permitting 
tlieir  employes  to  spend  more  than  a  specified  number  of  hours 
per  day  or  week  in  the  work,  because  such  a  command  would  be 
in  the  interest  of  the  public  health  and  would  promote  the  gen- 
eral welfare.  As  in  the  Jacobs  case,  we  took  judicial  notice  of 
the  nature  and  qualities  of  tobacco  (page  113),  so  in  this  case 
we  may  take  judicial  notice  of  the  effect  of  very  fine  particles 
of  fiour  and  sugar  when  inhaled  into  the  lungs  from  the  heated 
atmosphere  of  manufactories  of  bread  and  candy.  Necessarily 
in  considering  the  subject  we  may  resort  to  such  sources  of  in- 
formation as  were  open  to  the  legislature. 

Vital  statistics  show  that  those  vocations  which  require  per- 
sons to  remain  for  long  periods  of  time  in  a  confined  and  heated 
atmosphere  filled  with  some  foreign  substance,  which  is  inhaled 
into  the  lungs,  are  injurious  lib  health  and  tend  to  shorten  life. 
Bakers  and  confectioners,  who,  during  working  hours,  constantly 
breathe  air  filled  with  the  finest. dust  from  ^''^  fiour  and  sugar, 
have  a  tendency  to  consumption,  the  most  terrible  scourge 
known  to  modem  civilization  and  resulting  in  more  deaths  than 
any  other  disease:  1  People's  Cyclopedia,  479;  MulhalFs  Dic- 
tionary of  Statistics,  193  and  683. 

Thus  in  the  article  on  phthisis  in  volume  18  of  last  edi- 
tion of  the  Encyclopedia  Britannica  it  is  said:  "Occupations 
which  necessitate  the  inhalation  of  irritating  particles,  as  in  the 
case  of  stone-masons,  needle-grinders,  workers  in  minerals,  in 
cotton,  fiour,  straw,  etc.,  are  especially  hurtful,  chiefly  from  the 
mechanical  effects  upon  the  delicate  pulmonary  tissues  of  the 
matter  inhaled.  No  less  prejudicial  are  occupations  carried  on 
in  a  heated  and  close  atmosphere,  as  is  often  the  case  with  com- 
positors, goldbeaters,  semptresses,  etc.'' 
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So  in  Alden's  Encyclopedia,  volume  9,  title  "Consumption,'' 
the  following  occurs :  "Often  the  workshops  of  tailors,  printers, 
bakers  and  other  businesses  carried  on  in  close,  ill-yentilated 
apartments  by  large  numbers  of  working  people  are  nurseries 
of   consumption/' 

We  quote  from  a  few  more  out  of  many  authorities  to  the  same 
-effect:  "It  is  certain  that  much  might  be  done  to  improve  the 
public  health  in  this  respect  by  more  attention  on  the  part  of 
the  employers  of  labor  to  the  comfort  and  habits  of  those  who 
are,  in  more  senses  than  one,  their  ^hands'  and  the  sources  of 
their  prosperity.  A  certain  kind  of  improvement  has,  indeed, 
been  already  effected  by  the  improved  living  of  the  working 
classes  during  the  last  twenty  years.  Still  it  is  well  known  and 
proved  by  careful  inquiries  that  the  workshops  of  tailors, 
printers,  bakers  and  other  businesses  carried  on  in  close,  ill- 
ventilated  apartments,  by  large  numbers  of  workmen  are,  in  a 
very  aggravated  sense,  nurseries  of  consumption.  ....  The 
cutters  and  needle-grinders  of  SheflBeld  appear  to  owe  their 
notoriously  short  lives  to  consumption  brought  on  by  the  in- 
halation of  metallic  particles  in  the  close  and  stifling  atmos- 
phere of  their  workshops Even   admitting,   therefore, 

tliat  the  causes  of  consumption  may  be  part  practically  irre- 
movable, there  seems  no  reason  to  doubt  that  vei^  much  might 
be  done  to  diminish  ^''^  its  prevalence,  as  well  as  to  arrest  its 
course  when  already  formed,  by  due  attention  to  the  comfort 
of  the  laboring  population,  both  in  their  dwellings  and  in  the 
pursuit  of  their  occupations'' :  4  International  Cyclopedia,  286. 

"Particular  occupations  predispose  (to  consumption),  es- 
pecially such  as  occasion  constant  inhalation  of  small  particles": 
2  Johnson's  Cyclopedia,  488. 

"Thus  tailors,  seamstresses  and  similar  workers  are  especially 
prone  to  the  disease.  More  especially  is  this  true  of  occupations 
whose  performance  necessitates  the  inhalation  of  dust  particles. 
....  The  dust  particles  act  as  irritants  of  the  fine  structures 
which  line  the  air  passages  and  vessels,  inducing  chronic  changes, 
which,  in  turn,  are  liable  to  lead  to  consumption" :  3  Chambers' 
Encyclopedia,  438. 

"The  bacillus  of  tuberculosis  finds,  indeed,  the  most  favorable 
conditions  for  its  existence  in  the  squalor  of  congested  slums, 
in  the  foul  atmosphere  of  dusty  workshops,  in  close  courts^  al- 
leys, etc.":  70  Fortnightly  Heview,  308. 

"A  very  large  number  of  the  most  eflBcient  workmen  employed 
in  quarries,  metal  works,  cotton  and  wool  manufactories,  print 
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tradee  and  many  other  occupations  exposing  them  to  bad  air  and 
<iu8t  fall  victims  to  this  infection'* :  194  Edinburgh  Eeview,  444. 

^^Since  statisticB  still  show  that  the  mortality  from  phthisis  in 
people  who  follow  certain  trades  is  much  greater  than  in  others, 
there  can  be  no  doubt  of  the  causal  relationship  between  occu- 
pation and  pulmonary  disease  and  of  dust  being  the  causa 
causans.  •  •  •  In  1866  it  was  demonstrated  that  •  •  •  •  two 
kinds  of  occupation  had  long  been  recognized  as  hurtful,  viz.: 
1.  Those  that  give  rise  to  mechanical  or  chemical  irritation  of 
the  air  passages  by  dust^  grit  or  fluff  being  diffused  through  the 
atmosphere;  2.  Those  in  which  the  operatives  are  exposed  to 
abrupt  changes  of  temperature" :  The  Lancet,  vol.  165,  p.  1346. 

''Living  in  a  close  atmosphere  and  in  a  high  temperature, 
bakers  are  subject  to  lung  diseases,  more  especially  phthisis*': 
5  Heference  Handbook  of  Medical  Science,  276. 

ira  '<Those  engaged  in  carding  of  cotton  and  workers  in  flax, 
hemp,  tobacco  and  flour,  and  chaff-cutters  suffer  in  the  same 
manner,  but  to  a  less  degree  than  such  as  are  compelled  to 
inhale  more  decidedly  irritating  particles'*:  Fowler  &  (bodice's 
Diseases  of  the  Lungs,  272. 

''Dusty  occupations,  as  in  the  case  of  millers,  bakers,  knife- 
grinders,  stone-masons  and  the  Uke,  are  fraught  with  special 
dangers  to  vulnerable  persons":  5  AUbutfs  System  of  Medi- 
cine, 229. 

"The  inhalation  of  impure  air  in  occupations  associated  with 
a  very  dusty  atmosphere  renders  the  Ixmgs  less  capable  of  re- 
sisting infection" :  Osier's  Practice  of  Medicine,  269. 

"Dusty  occupations  make  people  prone  to  disease.  The  statis- 
tics of  Berlin  as  to  street-cleaners,  cabmen,  coal  workers  and 
miners  shows  this":  35  Journal  Am.  Med.  Assn.  1028.  "The 
question  as  to  what  business  had  best  be  carried  on  by  tuber- 
culosis patients  is  treated  of  by  Ambler.  •  .  •  .  The  butchers, 
he  thinks,  generally  possess  an  immunity,  at  least  that  has  been 
his  experience,  but  bakers  are  particularly  susceptible":  37 
Journal  Am.  Med.  Assn.,  1068. 

"Other  vegetable  dusts  of  less  potency,  which  are  little  less 
injurious  in  results  than  mineral  dusts,  are  flour  and  starch, 
which  seem  to  operate  rather  by  obstruction  than  by  irritation. 
Bakers,  confectioners  and  pastry  cooks  represent  a  body  of  trades- 
men exhibiting  hygienic  conditions  of  a  common  character,  the 
principal  of  which  are  exposure  to  heat  from  the  ovens,  dust, 
steam,  variations  of  temperature,  in  too  many  instances  un- 
healthy bakehouses,  fatiguing   movements   necessitated    where 
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kneading  is  done  by  hand^  disagreeable  emanaidons  from  ma- 
terials used^  prolonged  hours  of  work^  more  or  less  night  work, 
and  loss  of  rest  To  these  evils  of  their  trade  the  working  bak^s 
oft^i  add  intemperance  and  irregular  living.  My  own  senses 
also  make  me  conscious  of  a  disagreeable^  sickly  smell  much 
like  that  of  heated  bones,  superadded  to  the  steam  and  other 
fumes.  There  are  in  brief^  many  incidents  in  the  occupatian 
of  baking  which  reduce  vital  energy,  predispose  ^^*  to  lung 
affections  and  shorten  life'':  Arlige  Diseases  of  Occupations, 
255. 

The  occupations  of  rope-makers,  carpet-makers,  bakers,  eta, 
''being  essentially  dust-producing  processes,  they  one  and  all 
induce  among  workers  excessive  suffering  from  pulmonary 
affections.  Although  the  mortality  of  these  workers  from 
phthisis  and  other  lung  diseases  is  considerably  below  that  of 
metal  workers,  nevertheless  it  is  in  every  case  inordinately 
high,  exceeding  the  mortality  of  agriculturists  by  proporti(»i3 
varying  from  77  to  120  per  cent'^ :  Latham's  Begist^  General's 
Eeport,  148. 

According  to  the  data  presented  by  Dr.  C.  Moeller  in  his 
work  on  Hygiene  of  the  Baker  Industry  (page  295) :  *'0f  bak- 
ers dying  between  the  ages  of  46  and  65,  twenty-five  per  cent 
died  from  chronic  bronchitis  or  related  diseases.^'  He  points 
out  ''the  persistency  of  the  flour  dust  and  starchy  particles  in 
the  bronchial  tubes,  and  even  in  the  lungs''  by  quoting  a  medical 
authority  to  the  effect  "that  even  two  and  a  half  weeks  after 
leaving  the  employment,  starchy  particles  and  other  evidences 
of  flour  dust  had  been  found  in  the  expectoration  of  bakers 
examined." 

According  to  the  tables  of  comparative  mortality  in  the 
federal  census  of  1900,  the  number  of  deaths  among  bakers  and 
confectioners  was  three  and  two-tenths  per  cent  greater  than 
the  average  of  general  industrial  occupations.  These  tables 
are  somewhat  favorable  to  bakers  between  the  ages  of  15  and 
44,  but  are  unfavorable  to  them  between  the  ages  45  and  over, 
the  average  being  as  stated  above :  See,  also,  1  Parke's  Manual 
of  Practical  Hygiene,  133;  62  Medical  Eecord,  334;  Medical 
Examiner  and  Practitioner,  Nov.  1902,  tit..-"Oocupations"; 
Medical  Examiner  and  Practitioner,  July,  1901,  tit.  "Occupa- 
tion as  Affecting  the  Death  Rate." 

The  heaviest  death  rate  in  England  falls  to  cabdrivers,  paint- 
ers, printers,  tailors  and  bakers:  Mulhall's  Dictionary  of  Sta- 
tistics, 195.     Statistics  relating  to  thirty-nine  trades  in  Eng- 
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land  and  Wake  show  that  more  bakers  hare  consumption  than 
the  average  of  those  engaged  in  other  vocations^  and  the 
*'*  table  of  male  mortality  in  Paris  shows  higher  death  rate 
among  bakers  than  in  all  but  five  out  of  twenty  of  the  common 
callings  of  life:  Mulhall's  Dictionary  of  Statistics^  688. 

While  the  mortality  among  those  who  breathe  air  filled  with 
minute  particles  of  flour  is  less  than  among  those  who  work  in 
Btone^  metal  or  clay,  still  it  seems  to  be  demonstrated  that  it 
is  greater  than  in  avocations  generally.  The  dust-laden  air 
in  a  baker's  or  confectioner's  establishment  is  more  benign  and 
less  liable  to  irritate  than  particles  of  stone  or  metal^  hence, 
while  bakers  are  classified  with  potters,  stone-masons,  file-grind- 
ers, etc,  still  they  are  regarded  as  less  liable  to  pulmonary  dis- 
ease than  other  members  of  the  class.  The  evidence  while 
not  uniform  leads  to  the  conclusion  that  the  occupation  of  a 
baker  or  confectioner  is  unhealthy  and  tends  to  result  in  dis- 
eases of  the  respiratory  organs.  As  statutes  are  valid  which 
provide  that  women  or  children  shall  not  be  employed  in  any 
manufacturing  establishment  more  than  a  certain  number  of 
hours  in  a  single  day,  so  I  think  an  act  is  valid  which  provides 
that  in  an  employment  which  the  legislature  deems,  and  which 
is  in  fact,  to  some  extent  detrimental  to  health,  no  person, 
regardless  of  age  or  sex,  shall  be  permitted  or  required  to  labor 
more  than  a  certain  number  of  hours  per  day  or  week.  Such 
l^slation,  under  such  circumstances,  is  a  health  law  and  is  a 
valid  exercise  of  the  police  power. 

I  vote  for  affirmance. 

Jtastloes  O'Brien  and  Bartlett  Dissented,  the  former  saying:  ''It 
will  be  seen  that  this  section  of  the  Penal  Code  does  not  specify  the 
acts  or  omissions  which  are  made  crimes,  nor  does  it  in  any  ap- 
propriate terms  define  the  crime  Rt  all,  bnt  refers  for  that  purpose 
to  another  law.  When  we  turn  to  article  8  of  the  labor  law,  re- 
ferred to  above,  we  find  that  it  contains  six  separate  sections,  com- 
manding certain  things  and  prohibiting  certain  thinirs.  The  par- 
ticular section  which  the  indictment  char^res  to  have  been  violated 
by  the  defendant  is  the  first  section  of  the  article,  or  section  110, 
and  that  reads  as  follows:  'No  employ 6  shall  be  required  or  per- 
mitted to  work  in  a  biscuit,  bread  or  cake  bakery  or  confectionery 
establishment  more  than  sixty  hours  in  any  one  week,  or  more  than 
ten  hours  in  any  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week;  nor  more  hours  in  any  one' 
week  than  will  make  an  average  of  ten  hours  per  day  for  the  num- 
ber of  days  during  such  week  in  which  such  employd  shall  work.' 
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While  this  section  of  the  labor  law  does  forbid  certain  things,  n» 
penalty  whatever  is  attached  to  a  violation,  and,  therefore,  in  order 
to  get  a  definition  of  the  particular  crime  charged  in  the  indietment 
we  must  examine  two  general  statutes  upon  different  subjects;  that 
is  to  say,  we  must  read  the  Penal  Code  for  the  penalty  or  the  pun- 
ishment, and  we  must  read  the  labor  law  in  order  to  ascertain  the 
particular  act  or  omission  which  constitutes  the  crime. 

"One  of  the  grounds  of  the  demurrer  is  that  the  indictment  charges 
two  crimes.  It  will  be  seen  that  two  things  or  two  acta  or  omis- 
sions have  been  forbidden  by  the  statute;  it  forbids  the  master  from 
either  permitting  or  requiring  the  servant  to  work  more  than  the 
time  specified  in  the  statute.    Assuming  for  the  present  that  the  | 

statute  is  valid,  it  makes  it  a  crime  for  the  master  to  permit  the  I 

servant  to  work  over  the  statutory  time;  and  it  also  makes  it  a  ' 

crime  for  him  to  require  or  compel  the  servant  to  so  work.  The 
two  acts  or  omissions  inhibited  by  the  statute  are  essentially  different 
in  nature  and  character.  It  is  one  thing  to  permit  the  servant  to 
work;  it  is  quite  another  thing  to  compel  or  require  it.  Permitting 
him  to  work  more  than  the  ten  hours  might  be  intentional  or  in- 
voluntary. Compelling  or  requiring  him  to  work  would  be  a  deliberate 
act  on  the  part  of  the  master  in  violation  of  the  statute.  In  the  one 
case  the  punishment  might  very  well  be  nominal;  in  the  other  ease 
it  would  necessarily  have  to  be  substantial,  and,  hence,  it  wnuld  aeem 
that  two  acts  or  omissions  so  essentially  different  in  nature  and  char- 
acter and  each  constituting  a  crime  in  itself  could  not  properly  be 
united  in  the  same  charge,  and  in  this  view  the  objection  that  more 
than  one  crime  is  stated  in  the  indictment  is  good. 

'^But  the  objection  was  also  made  that  the  acts  or  omissions  stated 
in  the  indictment  do  not  constitute  a  crime,  and  this  objection  raises 
the  question  as  to  the  validity  of  the  statute  and  is  of  much  more 
importance  than  the  form  or  substance  of  the  indictment.    It  will 
be  seen  from  an  examination  of  the  law  that  there  is  no  prohibition 
against  the  act  of  the  servant  himself  in  working  longer  than  the 
statutory  time.    He  may  work  as  many  hours  as  he  likes  during  the 
day  and  he  violates  no  law  and  commits  no  offense  whatever.    So 
the  broad  question  is  whether  a  statute  which  makes  it  a  crime  for 
the  master  to  permit  his  servant  to  do  what  the  servant  has  a  per- 
fect right  to  do  can  be  a  valid  law.    No  restrictions  are  imposed  upon 
the  servant  with  respect  to  the  hours  of  labor  or  otherwise.    As  al- 
ready remarked  he  has  a  perfect  right  to  work  as  many  hours  in  a 
day  or  week  as  he  may  want  to,  but  the  master  must  see  to  it,  at 
the  peril  of  committing  a  crime,  that  his  servants  are  driven  out 
of  the  building  the  moment  the  clock  registers  the  requisite  ten 
hours,  and  that,  too,  without  regard  to  the  conditions  and  circum- 
stances affecting  the  business  or  the  interests  of  the  master.    It  is 
a  crime  for  the  master  to  require  or  permit  his  servant  to  work  ovpr 
the  statutory  time,  no  matter  how  willing  or  even  desirous  the  scr- 
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vant  may  be  to  earn  extra  compensation  for  overwork.  The  master 
is  forbidden  to  contract  with  his  servant  for  longer  hours  and  extra 
pay,  no  matter  what  may  be  the  wants  or  necessities  of  the  business^ 
or  the  judgment  or  will  of  the  servant  with  respect  to  such  a  contract* 
It  is  obviously  one  of  those  paternal  laws,  enacted  doubtless  with, 
the  best  intentions,  but  which  in  its  operation  must  inevitably  put 
•nmity  and  strife  between  master  and  servant.  They  are  not  left 
free  to  make  their  own  bargains  in  their  own  way,  but  their  mutual 
interests  are  governed  by  statute. 

''The  sweeping  character  of  the  legislation  in  question  may  be 
illustrated  by  a  reference  to  the  last  section  of  the  article  of  the 
labor  law  referred  to  in  the  indictment;  that  is  to  say,  to  section 
115.  It  is  there  enacted  as  follows:  'If,  in  the  opinion  of  the  factory 
inspector,  alterations  are  required  in  or  upon  premises  occupied  and 
used  as  bakeries,  in  order  tb  comply  with  the  provisions  of  this  ar- 
ticle, a  written  notice  shall  be  served  by  him  upon  the  owner,  agent 
or  lessee  of  such  premises,  either  personally  or  by  mail,  requiring^ 
such  alterations  to  be  made  within  sixty  days  after  such  service,  and 
such  alterations  shall  be  made  accordingly.'  There  is  no  penalty  for 
a  failure  to  observe  this  law  in  the  law  itself,  but  when  we  look  into 
the  amendments  of  the  Penal  Code  we  find  that  the  owner  of  a  valu- 
able building  used  as  a  bakery  may  be  at  the  mercy  of  the  factory 
inspector,  since,  if  it  happens  that  the  rooms  are  less  than  eight  feet 
in  height,  he  must  tear  it  down  and  rebuild  it,  if  the  factory  in- 
spector so  requires  it,  or  be  subject  to  a  criminal  prosecution,  fine 
and  imprisonment  down  to  the  third  offense,  and  possibly  so  long  a» 
the  orders  of  the  inspector  are  not  carried  out.  It  is  quite  incon- 
ceivable that  the  legislature  understood,  when  enacting  the  amend- 
ments to  the  code  by  reference  to  another  law,  that  its  action  would 
have  such  a  sweeping  effect  or  confer  such  arbitrary  powers  upon  a 
ministerial  officer  that  affected  the  Uberty  and  the  property  of  th» 
individuaL 

''It  is  contended  in  behalf  of  the  defendant  that  the  law  under 
which  he  was  convicted  violates  section  1  of  article  14  of  the  con- 
stitution of  the  United  States,  which  prohibits  any  state  from  mak- 
ing or  enforcing  any  law  which  shall  deny  to  any  person  within  ita 
jurisdiction  the  equal  protection  of  the  law,  and  tl^ose  provisions  of 
the  constitution  of  this  state  which  enact  that  no  member  of  thia 
state  shall  be  disfranchised  or  deprived  of  any  of  the  rights  or 
privileges,  secured  to  any  citizen  thereof,  unless  by  the  law  of  the 
land  and  the  judgment  of  his  peers,  nor  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law:  Const.,  art.  1,  sees.  1,  6. 
The  words  'law  of  the  land'  do  not  mean  an  act  of  the  legislature 
passed  for  the  very  purpose  of  working  the  wrong.  The  meaning  ia 
that  no  person  shall  be  deprived  of  any  of  the  rights  or  privileges 
secured  to  him  by  the  constitution,  unless  the  matter  shall  be  ad- 
judged against  him  upon  a  trial  had  according  to  law.    It  cannot  be 
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done  by  mere  legislation:  Taylor  v.  Porter,  4  Hill.  140,  40  Am.  Dee. 
274;  White  v.  White,  6  Barb.  474;  People  ▼.  Toynbee,  20  Barb.  168; 
Wynehamer  v.  People,  13  N.  X",  378;  People  ex  reL  Warren  v.  Beck, 
144  N.  Y.  237,  39  N.  E.  80;  People  ex  reL  Bodgers  y.  Color,  166  N. 
Y.  1,  82  Am.  St.  Bep.  605,  59  N.  E.  716,  52  L.  B.  A.  814;  People  T. 
Orange  County  Boad  Const.  Co.,  175  N.  Y.  84,  67  N.  £.  129.  The 
doctrine  of  these  cases  condemns  the  legislation  in  qaestion  as  tn 
invasion  of  the  rights,  libertiss  and  property  of  the  citizen.  The 
three  cases  last  cited  grew  out  of  the  same  law  that  is  violated  in  the 
ease  at  bar,  or  similar  laws,  and  they  cannot  be  distinguished  from 
it  in  principle. 

"The  labor  law  excludes  from  its  regulations  and  restrictions  all 
persons  engaged  in  farm  work  or  domestic  service  (article  1,  see- 
tion  &)  and,  hence,  a  very  large  proportion  of  the  people  of  the  state 
who  labor  for  a  living  are  not  affected  by  it  at  aU.  Why  this  large 
class  of  wage-earners  who  toil  for  a  livelihood  are  excluded  from  the 
benefits  of  the  statute,  and  those  who  employ  them  exempt  from  its 
burdens  and  restrictions,  it  is  difficult  to  conceive.  The  f  armeis  and 
that  large  class  of  people  both  in  the  city  and  in  the  country  who 
employ  domestics  may  require  them  to  work  any  number  of  hours 
without  violating  any  law.  They  commit  no  crime  by  requiring  their 
servants  to  work  from  daylight  till  after  dark  or  even  into  the  night 
The  section  of  the  law  upon  which  the  conviction  in  this  case  is 
based  is  aimed  at  a  very  small  class  of  persons,  namely,  those  who 
conduct  ^a  biscuit,  bread  or  cake  bakery  or  confectionery  establish- 
ment.' Work  of  the  same  general  character  is  exacted  from  cooks 
and  domestic  servants  in  practically  all  the  private  houses  in  the  land 
and  to  a  great  extent  in  hotels,  restaurants  and  other  public  places. 
It  would  be  absurd  to  say  that  all,  or  even  the  greater  part  of  the 
biscuit,  bread,  cake  and  confectionery  consumed  in  this  state  comes 
from  what  are  called  bakeries.  The  law  does  not  even  apply  to 
bakers  in  the  small  towns  and  villages  who  do  their  own  work.  It 
applies  only  to  bakers  who  find  it  necessary  to  employ  labor,  and 
they  alone  are  subjected  to  criminal  prosecution  in  case  they  permit 
the  servant  to  work  more  than  ten  hours  a  day,  even  though  the 
servant  is  willing  and  is  given  extra  compensation.  The  baker  is 
forbidden,  under  the  penalty  of  fine  and  imprisonment,  to  contract 
or  agree  with  his  servant  upon  the  hours  of  labor  in  such  way  as 
would  be  mutually  beneficial,  but  his  business  is  practically  regulated 
by  statute.  If  for  any  reason  he  suffers  or  permits  his  servant  to 
work  an  additional  half -hour  beyond  the  statutory  tim.e  his  Ubertj 
and  his  property  are  put  at  the  mercy  of  the  servant,  who  may  pro- 
cure him  to  be  arrested  and  imprisoned.  It  does  not  appear  from  the 
record  in  this  case,  or  in  any  other  way,  that  there  is  anything  in 
the  business  or  vocation  of  a  baker  that  would  authorize  the  legis- 
lature to  impose  such  criminal  penalties  upon  him  for  permitting  his 
servant  to  work  more  than  ten  hours  in  the  day,  or  to  restrict  his 
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freedom  of  contract,  which  ia  a  right  enjoyed  by  all  other  employ- 
ers of  labor.  The  gaaranties  of  the  eonstitution  may  be  invaded 
without  any  physical  interference  with  the  person  or  property  of  the 
«iti£en.  He  is  deprived  of  his  property  within  the  meaning  of  the 
constitution  when  arbitrary  and  unnecessary  restrictions  are  imposed 
upon  his  conduct  of  any  lawful  business,  and  when  he  is  deprived  of 
the  right  to  make  contracts  for  the  transaction  thereof.  Liberty,  in 
its  broad  sense,  means  the  right,  not  only  of  freedom  from  actual 
restraint  of  the  person,  but  the  right  of  such  use  of  his  faculties  in 
all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or  avocation. 
All  laws,  therefore,  which  impair  or  trammel  those  rights  or  restrict 
Ills  freedom  of  action,  or  his  choice  of  methods  in  the  transaction  of 
his  lawful  business,  are  infringements  upon  his  fundamental  right  of 
liberty,  and  are  void:  Matter  of  Jacobs,  98  N.  Y.  98,  60  Am.  Bep. 
<$36.  They  cannot,  and  should  not,  escape  the  scrutiny  of  the  courts 
merely  because  they  are  made  to  assume,  by  argument  or  otherwise, 
ihe  guise  of  police  regulations. 

''The  statute  in  question  deprives  the  defendant  of  the  equal  pro- 
tection of  the  law,  since  it  enacts  that  certain  acts  or  omissions  on  his 
part  concerning  the  conduct  of  his  business  and  his  relations  to  his 
own  servants  are  crimes  and  punished  criminally,  which,  as  to  all 
the  rest  of  the  community  not  within  the  terms  of  this  law,  are  en- 
tirely innocent.  The  very  small  fraction  of  the  community  who  hap- 
pens to  conduct  bakeries,  or  confectionery  establishments,  are  pro- 
hibited, under  pain  of  fine  and  imprisonment,  from  regulating  the 
conduct  of  their  own  business  by  contracts  or  mutual  agreements  with 
their  employes,  whereas  all  the  rest  of  the  community  who  find  it 
necessary  to  employ  labor  in  private  business  may  do  so.  Glass  leg- 
islation of  this  character  which  discriminates  in  favor  of  one  person 
and  against  another  is  forbidden  by  the  constitution  of  the  United 
States,  if  not  by  the  constitution  of  the  state;  and  so  it  has  been 
held  by  the  supreme  court  of  the  United  States  and  by  this  court: 
Oulf  etc.  By.  Co.  v.  Ellis,  165  U.  8.  150,  17  Sup.  a,  Bep.  255,  41  L. 
ed.  666;  Getting  v.  Kansas  Gity  S.  Y.  Go.,  183  U.  S.  79,  22  Sup.  Gt. 
Bep.  36,  46  Ij.  ed.  92;  Gonnolly  v.  United  States  P.  Co.,  184  U.  B. 
540,  22  Sup.  Gt.  Bep.  431,  46  L.  ed.  679;  People  v.  Orange  County 
Bead  Const.  Co.,  175  N.  Y.  87.  90,  67  N.  B.  129.  It  is,  I  think,  quite 
obvious  that  the  legislation  in  question  is,  upon  its  face,  in  confiict 
with  the  constitutional  guaranties  referred  to,  unless  it  can  be  brought 
within  the  scope  of  the  police  power.  That  is  the  only  ground  upon 
which  the  statute  is  defended  by  the  learned  district  attorney.  He 
contends  that  it  is  a  health  law  passed  for  the  purpose  of  protecting 
the  public  health,  or  at  least  the  health  of  those  persons  employed  in 
bakeries.  The  argument  is  that  the  defendant  was  forbidden  by 
the  statute  to  permit  his  workmen  to  work  more  than  ten  hours  in 
a  day,  to  the  ^md  that  his  customers  might  have  wholesome  breads 
Am.  St.  Btp..  ToL  101—51 
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59  N.  E.  716,  52  L.  B.  A.  814;  People  v.  Buffalo  Fish  Co.,  164  N.  Y. 
101,  104,  79  Am.  St.  Bep.  622,  58  N.  B.  34,  52  L.  B.  A.  803;  People 
▼.  HawkiBB,  167  N.  Y,  1,  68  Am.  St.  Bep.  736,  61  N.  B.  257,  42  L.  B.  A. 
490.  It  will  not  do  to  say  that  the  legislature  in  enacting  the  stat- 
ute in  question  may  have  thought  that  it  was  a  health  law,  or  had 
some  relation  to  health.  The  action  of  the  legislature,  or  its  views 
or  reasons  for  the  passage  of  the  law,  does  not  conclude  the  courts, 
but  they  must  determine  for  themselves  whether  in  any  given  case 
the  legislation  which  is  claimed  to  be  an  exercise  of  the  police  power 
is  reaUy  what  it  is  claimed  to  be.  Every  labor  law,  however  stringent 
and  arbitrary,  could  just  as  well  be  upheld  upon  the  ground  that  it 
18  a  health  law;  but  in  all  the  discussions  that  have  been  had  in  the 
eourts  for  many  years  concerning  the  validity  of  legislatiuu  of  this 
character,  there  are  to  be  found  but  very  few  cases  where  it  was 
even  claimed  that  the  statute  was  enacted  for  the  purpose  of  pre- 
serving or  promoting  health,  or  that  it  had  any  relation  whatever 
to  that  subject.  When  it  is  manifest,  as  it  is  in  this  ease,  that  the 
law  has  no  relation  whatever  to  the  subject  of  health,  and  that  its 
real  object  and  purpose  was  to  regulate  the  hours  of  labor  between 
master  and  servant  in  a  business  which  is  private  and  not  dangerous 
to  morals,  or  to  health,  freedom  to  contract  with  each  other,  defining 
their  mutual  obligations,  cannot  be  prohibited  without  violating  the 
fundamental  law. 

"The  defendant  was  charged  in  the  indictment  with  the  violation 
of  a  single  independent  section  of  article  8  of  the  labor  law,  namely, 
the  first  section,  which  relates  solely  to  the  hours  within  which  the 
master  may  permit  the  servant  to  work.  The  validity  of  that  sec- 
tion is  not  affected  or  helped  out  by  the  character  of  some  of  the 
other  sections  of  the  article,  since  part  of  a  statute  may  be  perfectly 
valid  and  another  part  in  confiict  with  the  constitution.  It  is  quite 
possible  that  some  parts  of  the  other  five  sections  can  be  regarded 
tLB  prescribing  sanitary  regulations,  such  as  ventilation,  plumbing, 
fire-escapes  and  the  like,  but  such  regulations  cannot  save  the  first 
section  which  deals  exclusively  with  the  time  within  which  the  ser- 
vant is  to  work  and  virtually  makes  a  contract  to  be  observed  by 
the  master  alone,  leaving  the  servant  just  as  free  as  if  the  law  had 
never  been  passed.  A  section,  or  sections,  of  a  statute  may  be  good 
that  requires  and  prescribes  sanitary  regulations  binding  upon  the 
landlord  who  owns  and  lets  tenement  houses  in  cities,  but  this  would 
not  save  another  section  of  the  statute  that  prescribes  the  max- 
imum rent  that  he  may  demand  and  receive  from  his  tenants.  It  is 
even  quite  possible  that  a  law  might  be  held  good  that  enjoins  upon 
farmers  or  persons  employing  domestic  help  the  duty  of  preserving 
their  health  against  infectious  diseases  by  reasonable  and  proper 
safeguards,  such  as  ventilation  of  the  rooms  where  they  sleep  and 
the  like,  but  this  would  not  save  a  separate  section  of  the  law  pre- 
scribing the  compensation  that  the  master  is  required  to  pay  to  the 
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now  eoneemed  can  borrow  no  strength  from  its  association  -with  otber 
sections  of  the  statute  that  may  be  t^ood.  The  single  section  of  the 
labor  law  that  we  are  now  dealing  with  must  stand  or  fall  apon  its 
own  intrinsic  character  and  can  receive  no  support  from  the  com- 
pany  in  which  it  is  found.  If  that  section  had  also  provided  that 
every  employ^  of  a  baker  would  be  guilty  of  a  misdemeanor  if  ha 
neglected  or  refused  to  faithfully  serve  his  master  for  ten  fnll  hours 
in  each  day  no  one  I  apprehend  would  then  claim  that  it  was  a  health 
law.  And  yet  every  argument  and  every  authority  cited  in  defense 
of  the  section  in  its  present  form  would  be  just  as  good  then  as  they 
are  now.  The  section  would  then  be  just  as  much  of  a  health  law  as 
it  is  now. 

"It  cannot  be  repeated  too  often  that  if  the  single  section  of  the 
law  with  which  we  are  now  concerned  and  which  is  the  sole  basis  of 
the  criminal  charge  in  this  case,  stood  alone,  the  argument  that  it 
is  a  health  law  and  within  the  police  power  would  not  have  even  a 
color  of  reason  or  authority  to  support  it.    But  what  the  learned  dis- 
trict attorney  urges  upon  us  is  that  since  the  section  is  found  in  the 
article  associated  with  other  sections   prescribing  sanitary   regula- 
tions, we  must  assume  that  the  legislators,  for  some  unexpressed  rea- 
son sufficient  to  them,  reached  the  conclusion  that  a  baker  ought  not 
to  be  permitted  or  required  to  work  on  an  average  of  more  than  ten 
hours  in  a  day.    Of  course  this  reasoning  is  without  force  and  does 
not  meet  the  difficulty.    The  question  is  not  what  the  unexpressed 
reason  is  that  moved  the  lawmakers,  so  long  as  it  is  impossible  for 
any  court  to  discover  that  reason  or  any  reason  to  bring  the  enset- 
ment  within  the  scope  of  the  police  power.    It  is  always  open  to 
the  courts  to  inquire  and  determine  whether  a  statute  is  in  fact 
fairly  within  the  police  power.    That  principle  is  founded  imbedded 
in  all  the  cases  on  that  subject.    If  it  were  otherwise  and  the  real 
view  of  the  legislature  is  made  the  dominant  idea,  then  the  court 
would  be  deprived  of  all  power  to  declare  any  law  void  provided 
the  legislature  called  it  an  exercise  of  the  police  power,  or  some  one 
contended  that  it  was  supposed  to  be  such  upon  some  theory  that 
the  public  interest  required  its  enactment.    There  would  be  no  limit 
then  to  the  police  power,  and  every  statute,  however  arbitrary  and 
in  violation  of  the  constitutional  safeguards  for  the  protection  of 
life,  liberty  or  property,  could  be  upheld  on  the  plea  that  the  law- 
makers called  it  a  health  law  or  intended  it  as  such,  or  thought  it  was 
necessary  for  that  purpose.    It  is  incumbent  upon  the  courts  to  see 
to  it  that  such  laws  are  really  what  they  profess  to  be,  or  if  claimed 
to  be  police  regulations,  that  they  are  such  within  the  reasonable 
scope  of  that  power. 

"The  bakers'  vocation  is  one  that  has  existed  practically  in  all 
ages  and  in  all  countries.  Wherever  cereals  are  converted  into  bread, 
the  standard  food  of  the  human  race,  except  possibly  as  to  those  races 
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that  are  considered  savage  or  semi-savage,  the  making  of  bread  is  one 
of  the  most  common  employments.  The  process  is  familiar  to  the 
domestics  in  every  public  or  private  house  in  the  land  as  well  as  in 
the  places  called  bakeries,  where  bread  is  made  for  sale  to  the  public. 
It  has  never  been  supposed  that  it  was  a  trade  or  vocation  that  was 
or  might  be  dangerous  to  health,  morals  or  good  order,  or  that  there 
was  anything  about  it  to  justify  legislation  restricting  the  right  of 
the  master  and  servant  to  make  their  own  contracts,  express  or  im- 
plied,  with  respect  to  hours  of  work  or  the  terms  of  employment. 
There  is  nothing  in  the  record  before  us  from  which  it  can  be  inferred 
that  there  was  any  ground  for  the  passage  of  the  statute  as  a  police 
regulation  for  the  protection  of  health,  morals  or  good  order,  and, 
hence,  it  cannot  be  upheld  as  an  exercise  of  the  police  power.  It 
is  a  plain  discrimination  against  a  limited  class  of  people  who  hap- 
pen to  be  obliged  to  employ  labor  in  the  manufacture  of  bread,  bis- 
cuit or  confectionery  in  those  places  called  bakeries.  This  relatively 
small  class  are  restricted  by  the  statute  to  the  regulations  there  pre- 
scribed with  respect  to  the  hours  of  labor  by  their  employes,  and 
are  prohibited  from  agreeing  with  them  as  to  the  time  they  are  to 
work  even  though  extra  pay  should  be  given  for  overwork,  a  right 
which  the  law  gives  to  all  other  persons  employing  labor.  If  the 
legriBlature  can  do  all  this,  then  the  right  to  enact  what  wages  the 
servant  shall  receive  per  day  or  per  hour  must  necessarily  follo^ras  an 
inevitable  conclusion.  A  statute  fixing  the  wages  of  the  servant  at 
such  a  sum  as  to  enable  him  to  live  more  comfortably  could  be  de- 
fended as  a  health  law  by  the  same  argument  and  authority  adduced 
in  rapport  of  the  section  of  the  present  law,  the  violation  of  which  is 
the  only  crime  charged. 

"It  is  doubtless  within  the  power  of  the  legislature  to  enact  that  a 
ton  of  coal  or  a  bushel  of  wheat  shall  contain  a  certain  number  of 
pounds;  but  it  cannot  prohibit  parties  from  entering  into  contracts 
to  the  effect  that  a  ton  of  coal  or  a  bushel  of  wheat  shall  contain  more 
or  less  than  the  quantity  prescribed  by  statute.  When  there  is  no 
contract  regulating  the  matter,  and  there  is  a  dispute  between  the 
parties  as  to  what  constitutes  a  ton  of  coal  or  a  bushel  of  wheat,  the 
statute  would  doubtless  be  available  to  settle  the  controversy.  So  in 
the  case  of  the  master  and  servant  with  respect  to  the  number  of 
hours  that  shall  constitute  a  day's  work.  The  legislature  may  no 
doubt  define  what  is  or  shall  constitute  a  day's  work,  but  it  cannot 
prohibit  the  parties  from  making  agreements  for  themselves,  and 
then  custom  or  contract,  express  or  implied,  would  control  the  mutual 
obligations  of  the  parties. 

''The  facts  stated  in  the  indictment  do  not  constitute  a  crime, 
and,  therefore,  the  demurrer  must  be  sustained,  the  judgment  of 
conviction  reversed  and  the  defendant  discharged.'' 
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Ai  to  the  Constitutionality  of  statutes  limitijig  the  number  of  honn 
which  shall  constitute  a  day's  work,  see  State  ▼.  Atkin,  64  Kan.  174^ 
97  Anv.  St.  Bep.  343,  67  Pae.  519;  Cleveland  t.  Clecaents  Bros.  Con- 
struction Co.,  67  Ohio  St.  197,  93  Am.  St.  Bep.  670,  65  N.  £.  885,  59 
L.  B.  A.  775;  Seattle  v.  Smyth,  22  Wash.  327,  79  Am.  St.  Bep.  939,  60 
Pac.  1120;  State  ▼.  Bucfianan,  29  Wash.  602,  92  Am.  St.  Bep.  930,  70 
Pae.  52,  59  L.  B.  A«  342;^  In  re  Morgan,  26  Colo.  415,  77  Am.  St.  Sep. 
269,  58  Pac  1071,  47  L.  B.  A.  52;  note  to  Booth  ▼.  People,  78  Am* 
St.  Bep.  244,  245.  And  as  to  the  validity  of  other  statutes  limitiiif 
the  right  of  contract  between  employer  and  employ^,  see  Street  ▼• 
Yamey  Elec.  Supply  Co..  160  Ind.  338,  98  Am.  St.  Bep.  325,  66  N.  S. 
895;  International  Text-book  Co.  v.  Weissinger,  160  Ind.  8^,  98  Am, 
8t  Bep.  334,  65  N.  E.  52L 


BLINN  V.  SCHWAEZ. 

[177  N.  Y.  252,  69  N,  E.  542.] 

OONTBAOTS^  Batifieation  of. — ^A  void  contract  is  binding  upon 
neither  party,  and  cannot  be  ratified.  If  ratified  in  form,  it  is  a  new 
contract,  and  takes  effect  only  from  the  date  of  the  attedipted  ratifiea- 
tion.     (p.  809.) 

OONTBAOTS.— A  Voidable  Contract  Binds  One  Party  but  not 

the  Other,  who  may  ratify  or  rescind  it  at  pleasure,    (p.  809.) 

OONTBACTS  of  Insane  Persona. — ^Idiots  and  persons  of  non- 
sane  memory  are  not  totally  disabled  either  to  convey  or  purchase,  but 
sub  modo  only,  for  their  conveyances  and  purchases  are  voidable, 
but  not  actually  void.     (p.  811.) 

INSANE  PERSONS.— The  Deed  of  a  lionatie  Before  OAoe 
Found  is  voidable  only,  and  not  void.     (p.  811.) 

INSANE  PEBSONS.— The  Deed  of  an  Insane  Person  may  he 
Ratified  by  Him  if  it  was  made  while  he  was  insane,  and  his  agent, 
under  a  power  of  attorney,  also  executed  durini;  the  insanity,  received 
the  consideration,  and  the  principal,  after  becoming  sane,  sued  sneb 
agent  for  an  accounting  and  inserted  allegations  in  the  complaist 
which  would  have  permitted  a  recovery  of  the  money  received  by  the 
agent  for  the  conveyance.  Though  it  does  not  appear  by  the  com- 
plaint or  otherwise  that  the  principal  knew  when  the  action  was 
brought  that  his  agent  had  received  such  moneys,  still  this  casts  tbe 
burden  of  proof  on  such  principal  in  an  action  of  ejectment  to  re- 
cover the  land  so  conveyed,  and  requires  him  to  show  that  he  did  not 
ratify  the  conveyance  after  the  termination  of  his  insanity,  (pp.  812, 
813.) 

Action  of  ejectment.  The  defendant  pleaded  ilxat  she  wM 
in  possession  of  the  property  under  a  conveyance  executed  to 
her  by  the  plaintifiE  March  31,  1890,  in  consideration  of  seventy- 
right  thoTisand  dollars  paid  hy  her,  ont  of  which  the  sum  of 
forty-five  thousand  dollars  was  applied  to  discharge  liens  on 
^he  property.  The  plaintiff,  in  reply,  alleged  that  he  had  no 
rxjoUection  of  having  executed  the  deed;  denied  that  he  had 
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received  the  conuderation  therefor^  and  averred  that  at  the 
date  of  its  execution  he  was  insane  and  that  defendant  took 
^vantage  of  his  condition  by  procuring  his  signature  to  a  paper 
purporting  to  be  a  conveyance  of  the  premises  described  in  the 
complaint. 

When  the  plaintiff  purchased  the  property  in  1887,  he  exe- 
cuted to  his  grantor  six  promissory  notes  to  secure  sixty-five 
thousand  dollars.  There  was  at  the  trial  evidence  tending  to 
prove  that  the  plaintiff  was  insane  from  tiie  commencement 
in  the  year  1890  until  some  time  in  the  year  1895,  but  noth- 
ing to  show  that  he  had  ever  been  adjudged  insane.  The  deed 
tinder  which  the  defendant  claimed  was  executed  by  the  plain- 
tiff and  his  wife,  but  the  consideration  for  its  execution  was 
paid  to  Henry  Ungrich,  who  acted  under  two  powers  of  attor- 
ney from  the  plaintiff,  one  dated  Apnl  16^  1890,  and  the  other 
in  February  of  the  same  year.  Each  powBr  was  sufficient  in 
form  to  authorize  Ungrich  to  sell  and  convey  real  property  and 
receive  the  purchase  price  thereof. 

The  present  action  was  commenced  in  October,  1897.  At 
the  trial  evidence  was  offered  and  i^eceived)  on  behalf  of  the 
defendant  showing  that  the  plaintiff,  in  July,  1897,  commenced 
a  suit  against  Ungrich  alleging  his  appointment  as  agent  and 
trustee  of  the  plaintiff;  that  as  such  he  had  entered  upon  pos- 
session of  plaintiff's  property^  real  and  personal,  and  sold  part 
if  not  all  of  it,  receiving  the  consideration  and  retaining  the 
same  for  his  use  and  benefit,  and  refused  to  account  to  the 
plaintiff;  and  the  plaintiff  prayed  that  his  agent  be  directed  to 
make  a  discovery  and  accounting  of  all  his  transactions  as  such 
•agent  and  trustee. 

The  trial  court  directed  a  verdict  in  favor  of  the  defendant 
to  which  the  plaintiff  excepted,  asking  to  have  the  question  of 
his  insanity  at  the  time  of  the  execution  of  the  deed  submitted 
to  the  jury.  The  court  ordered  the  exceptions  to  be  heard  by 
the  appellate  division.  It  overruled  them,  and  ordered  judg- 
ment to  be  entered  against  the  plaintiff  on  the  verdict 

George  Newell  Hamlin,  Oeorge  B.  Lester  and  Harmon  3. 
ilraves,  for  the  appellant 

Edward  W.  S.  Johnston  and  Edward  P.  Orrell,  for  the  re- 
spondents. 

^^  VANIT,  J.  The  deed  in  question  and  both  powers  of 
-9  Homey  were  executed  by  the  plaintiff  when  he  was  of  imsoimd 
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mind  and  incapable  of  attending  to  his  affairs,  as  the  jury 
***  might  have  found.  About  two  years  and  a  half  after  he- 
recovered  his  mind  he  sued  hia  agent  and  trustee  for  a  general 
accounting,  and  the  allegationa  of  his  complaint  would  have 
permitted  the  recovery,  among  other  moneys,  of  the  sum  of  sev- 
enty-seven thousand  seven  hundred  and  fifty  dollars  paid  by 
the  defendant  Julia  Schwarz  upon  the  purchase  of  the  property 
in  question.  The  plaintiff  did  not  allege  in  his  complaint  in 
that  action  that  his  agent  had  received  that  sum,  or  any  specific 
money,  and  it  does  not  expressly  appear  that  he  knew  when  he 
brought  the  action  what  sums  had  been  paid,  or  under  what 
circumstances,  or  for  what  property.  After  that  complaint 
had  been  put  in  evidence  by  the  defendants,  however,  the  bur- 
den was  upon  the  plaintiff  of  explaining  the  same,  or  of  show- 
ing what  he  could  in  answer  thereto,  but  the  record  contains 
nothing  upon  the  subject.  As  he  had  never  been  adjudged  a 
lunatic,  he  could  not  proceed  on  the  assumption  that  he  was  in- 
sane, as  he  alleged,  for  that  was  a  question  for  the  jury.  The 
lapse  of  time  between  his  recovery  and  his  act  has  an  important 
bearing  upon  what  he  is  presumed  to  have  known.  While  nei- 
ther power  of  attorney  specifically  covered  the  receipt  of  money 
paid  in  consideration  of  property  conveyed  by  the  plaintiff  in 
person,  still  the  general  powers  were  broad  enough  to  authorize 
the  agent  and  trustee  to  collect  the  same. 

Although  the  plaintiff,  in  the  action  now  before  us,  excepted 
to  the  direction  of  a  verdict  in  favor  of  the  defendants,  he  did 
not  rest  there  but  asked  to  have  the  question  of  his  insanity  at 
the  time  of  the  making  of  the  deed  to  Mrs.  Schwarz  submitted 
to  the  jury.  He  did  not  ask  to  go  to  the  jury  on  the  whole 
case,  or  upon  any  other  question,  and  by  requesting  that  the 
question  of  insanity  only  should  be  submitted,  he  waived  the 
right  to  have  the  question  of  ratification,  so  far  as  it  was  one 
of  fact,  sent  to  the  jury.  The  evidence  warrants  the  conclu- 
sion that  the  plaintiff  ratified  the  act  of  his  agent  as  well  as 
his  own  with  reference  to  the  deed  under  consideration,  pro- 
vided the  deed  and  the  powers  of  attorney  were  not  absolutely 
void,  but  merely  voidable.  As  we  must  assume  that  the  plain- 
tiff was  insane  when  he  executed  those  instruments  we  *^  thus 
reach  the  principal  question  presented  by  the  record,  as  to 
whether  the  contract  of  a  person  actually  insane,  but  never  so 
adjudged,  is  void,  or  merely  voidable,  at  his  election. 

Using  the  term  in  its  exact  sense  and  limiting  it  to  the  par- 
ties themselves,  a  void  contract  is  binding  upon  neither  and 
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cannot  be  ratified.  Even  if  ratified  in  form  by  both^  it  would 
Le  a  new  contract  and  would  take  effect  only  from  the  date  of 
the  attempt  at  ratification.  A  voidable  contract,  on  the  other 
hand,  binds  one  party  but  not  the  other,  who  may  ratify  or  re- 
scind at  pleasure.  The  word  'Void/'  however,  is  used  both  in 
statutes  and  in  decisions  of  the  courts,  with  several  meanings 
and  seldom  with  the  exact  one.  This  is  iUustratiid  by  aji  opin- 
ion of  the  court  of  errors,  from  which  we  extract  the  follow- 
ing: ^'A  thing  is  void  which  is  done  against  law,  at  the  very 
time  of  doing  it,  and  where  no  person  is  bound  by  the  act; 
but  a  thing  is  voidable  which  is  done  by  a  person  who  ought 
not  to  have  done  it,  but  who,  nevertheless,  cannot  avoid  it  him- 
self, after  it  is  done.  Bacon  classes  under  the  head  of  acts 
which  are  absolutely  void,  to  all  purposes,  the  bond  of  a  feme 
covert,  an  infant,  and  a  person  non  compos  mentis,  after 
an  oflBce  found  and  bonds  given  for  the  performance  of  il- 
legal acts.  He  considers  a  fraudulent  gift  void,  as  to  some 
persons  only,  and  says  it  is  good  as  to  the  donor,  and  void  as  to- 
creditors.  Whenever  the  act  done  takes  effect  as  to  some  pur- 
poses, and  is  void  as  to  persons  who  have  an  interest  in  impeach* 
ing  it,  the  act  is  not  a  nullity,  and,  therefore,  in  a  legal  sense* 
is  not  utterly  void  but  merely  voidable.  Another  test  of  a  void 
act  or  deed  is  that  every  stranger  may  take  advantage  of  it,  but 
rot  of  a  voidable  one:  2  Leo.  218;  Viner,  tit.  'Void  and  Void- 
able/ A.  pL  11.  Again,  a  thing  may  be  void  iu  several  de- 
grees: 1.  Void,  so  as  if  never  donej  to  all  purposes,  so  as  all 
persons  may  take  advantage  thereof;  2.  Void  to  some  purposes 
only;  3.  So  void  by  operation  of  law,  that  he  who  will  have 
the  benefit  of  it,  may  make  it  good^':  Anderson  v.  Eoberts,  IS 
Johns.  516,  527,  9  Am.  Dec.  235. 

Contracts  to  defraud  creditors,  those  made  under  duress  or 
while  one  of  the  parties  tiras  intoxicated  and  the  like  are  not 
*^®  void  but  voidable  at  the  option  of  the  injured  party,  while 
contracts  to  do  acts  forbidden  by  law,  such  as  the  commission 
of  crimes,  or  not  to  do  acts  required  by  law,  such  as  refusing 
to  obey  a  subpoena,  are  utterly  void.  So  are  contracts  of  in- 
sane persons,  *'made  after  an  inquisition  and  confirmation 
thereof,  but  not  when  made  before  oflBce  found,  even  if  within 
the  period  overreached  by  the  finding  of  the  jury,  although 
they  axe  presumed  to  be  so  until  capacity  to  contract  is  shown 
by  satisfactory  evidence'*:  Hughes  v.  Jones,  116  N.  Y.  67,  73, 
15  Am.  St  Rep.  386,  22  N.  E.  446,  5  L.  B.  A,  637. 
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and  to  execute  the  contract  fairly  on  the  part  of  the  United 
States,  where  the  full  benefit  has  been  actually  received,  it 
this  can  be  done  without  transcending  the  intention  of  the 
statute,  or  countenancing  acts  which  are  fraudulent  or  may 
prove  mischievous.  The  public  yields  nothing  which  it  has 
not  agreed  io  yield;  it  receives  all  which  it  has  contracted  to 
receive.  The  full  benefit  of  the  discovery  after  its  enjoymcat 
by  the  discoverer  for  fourteen  years  is  preserved  and  for  his 
exclusive  enjoyment  of  it  during  that  time  the  public  faith  is 
pledged.'* 

That  case  and  many  othem  were  considered  recently  by  the 
United  States  supreme  court  in  Bement  v.  National  Harrow  Co., 
186  U.  S.  70,  22  Sup.  Ct  Hep.  747,  46  L.  ed.  1058,  Mr.  Justice 
Peckham  writing.  After  an  examination  of  the  cases  which 
may  be  said  to  restrict  the  exceptions  which  grow  out  of  a  proper 
exercise  of  the  police  power  of  the  state — of  which  Patterson 
v.  Kentucky,  97  U.  S.  601,  24  L.  ed.  1115,  is  an  illustration: — 
he  says  (Bement  v.  National  Harrow  Co.,  186  U.  S.  91,  22  Sup. 
Ct.  Eep.  755,  46  L.  ed.  1058)  :  ''Notwithstanding  these  excep- 
tions, the  general  rule  is  absolute  freedom  in  the  use  or  sale  of 
rights  under  the  patent  laws  of  the  United  States.  The  very 
object  of  these  laws  is  monopoly,  and  the  rule  is,  with  few  ex- 
ceptions, that  any  conditions  which  are  not  in  their  very  nature 
illegal  with  regard  to  this  kind  of  property,  imposed  by  the 
patentee  and  agreed  to  by  the  licensee  for  the  right  to  manu- 
facture or  use  or  sell  the  article,  ^'^'^  will  be  upheld  by  the 
courts.  The  fact  thai  the  conditions  in  the  contracts  keep  up 
the  monopoly  or  fix  prices  does  not  render  them  illegal.*' 

That  reasoning  is  employed  as  to  patent  rights.  It  is  equally 
applicable  to  copyrights,  the  protection  of  which  was  perhaps 
the  leading  object  of  the  association  and  agreement  attacked  in 
this  action.  And  it  points  to  the  principle  underlying  the  de- 
cision in  the  Park  &  Sons  Co.  Case,  175  N.  Y.  1,  96  Am.  St 
Eep.  578,  67  N.  E.  136,  62  L.  R.  A.  632,  upon  which  defendants 
apparently  rest  their  claim  that  the  judgment  of  the  appellate 
division  should  be  reversed.  But  there  is  a  feature  in  this  case 
not  to  be  found  in  that  one,  and  which  requires  a  different  judg- 
ment than  the  one  rendered  therein,  which  will  now  be  pointed 
out. 

While  the  leading  object  of  this  association  and  agreement 
purports  to  be  to  secure  to  the  owner  and  publisher  of  copy- 
righted books  that  protection  which  the  federal  government  per- 
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xnits  them  to  enjoy  for  the  reasons  stated  by  Chief  Justice  Mar- 
shall (supra)  I  it  does  not  stop  there.  It  also  affects  the  right 
of  a  dealer  to  sell  books  not  copyrighted  at  the  price  he  chooses^ 
or  to  sell  at  all^  if  he  fails  to  comply  with  the  rules  of  the 
association.  A  combination  creating  a  monopoly  of  the  sale  of 
books  not  protected  by  copyright  offends  against  the  law  of  this 
state  as  much  as  if  it  related  to  bluestone  (Cummings  y.  Union 
Bluestone  Co.,  164  N.  Y.  401,  79  Am.  St.  Eep.  655,  68  N.  K 
526,  52  L.  R.  A.  262)  or  to  envelopes  (Cohen  v.  Berlin  etc. 
Co.,  166  N.  Y.  292,  69  N.  E.  906),  and  according  to  this  com- 
plaint, which  must  be  accepted  as  true  on  this  review,  such  an 
outcome  is  not  only  possible  but  probable.  But  it  is  not  of 
moment  whether  such  a  result  is  probable  or  not,  for  the  test 
to  be  applied  is,  What  may  be  done  under  the  agreement? 

Beferenoe  to  the  complaint  makes  it  clear  that  the  association 
has  undertaken  to  provide  for  the  practical  exclusion  from  the 
business  of  selling  books  not  protected  by  copyright  all  who  re- 
fuse to  be  bound  by  the  rules  of  the  association.  And  it  appears 
from  the  complaint  that  the  practical  construction  given  to 
this  agreement  by  those  operating  together  under  it  is  that  if 
a  dealer  is  suspected  of  selling  copyrighted  books  at  less  than 
the  arbitrary  net  price  it  is  quite  sufficient  to  exclude  him  from 
selling  books  altogether.  The  agreement  nowhere  ^'^^  suggests 
that  it  is  the  object  of  the  association  to  control  the  sale  of 
books  not  protected  by  copyright.  Indeed,  the  object  of  the 
association  seems  to  be  merely  to  protect  the  copyrighted  books. 
But  while  the  other  part  of  the  scheme  is  apparently  sought  to 
be  hidden,  it  is  after  all  uncovered  by  the  clauses  authorizing 
the  exclusion  of  any  members  of  the  association,  or  those  who 
refuse  to  be  bound  by  its  rules,  from  selling  books  of  any  de- 
scription. 

lie  fifteenth  paragraph  of  the  complaint  alleges  "That  dur- 
ing the  year  1900  a  number  of  prominent  publishers,  including 
defendants,  hereinbefore  deecribed  as  publishers  (for  the  pur- 
pose of  securing  to  themselves  an  unreasonable  and  extortionate 
profit  and  at  the  same  time  with  intent  to  prevent  competition 
in  the  sale  of  books  and  for  the  purpose  of  establishing  and 
maintaining  the  prices  of  all  books  published  by  them,  or  any 
of  them,  and  all  books  dealt  in  by  them,  or  any  of  them,  and 
preventing  competition  in  the  sale  thereof,  unlawfully,  illegally 
and  contrary  to  the  public  policy  and  the  statutes  of  the  state 
of  New  York  ....  combined  and  associated  themselves  to- 
gether,'^ etc     The  sixteenth  paragraph  refers  to  the  method  of 
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organization,  and  the  fact  of  the  adoption  of  a  resolution,  aid 
an  agreement  to  carry  out  their  object;  while  the  seventeentli 
states  the  nature  of  the  agreement  as  follows:  *T?liat  as  a  part 
of  said  unlawful  scheme  and  combination  the  members  of  said 
association  agreed  that  such  net  copyrighted  books,  and  all 
other  books,  whether  copyrighted  or  not,  or  whether  published 
by  them  or  not,  should  be  sold  by  them  to  those  booksellers  only 
who  would  maintain  the  retail  net  price  of  such  net  copyrighted 
books  for  one  year,  and  to  those  booksellers  and  jobbers  only 
who  would  furthermore  sell  books  [the  word  "copyrighted"  ia 
omitted  at  this  point]  at  wholesale  to  no  one  known  to  them 
to  cut  or  sell  at  a  lower  figure  than  such  net  retail  price,  or 
whose  name  would  be  given  to  them  by  the  association  as  one 
who  cut  such  prices/^ 

It  will  be  seen  that  while  the  leading  object  of  this  portion 
of  the  agreement  apparently  is  to  maintain  the  retail  net  *^ 
price  of  copyrighted  books  it  operates  in  fact  so  as  to  prevent 
the  sale  of  books  to  dealers  who  sell  books  of  any  kind  to  one 
who  retails  copyrighted  books  at  less  than  the  net  retail  price. 

And  the  agreement  further  provides  that  evidence  shall  not 
be  required  by  the  bookseller  or  jobber  in  order  to  restrain  him 
from  selling  to  one  who  has  been  blacklisted,  but  that  all  that 
shall  be  required  to  govern  his  action,  and  to  prevent  him  fr(Hn 
selling  to  such  a  person,  shall  be  that  the  name  has  been  given 
to  him  by  the  association  as  one  who  cuts  such  net  prices.  It 
has  been  admitted,  and  must  be,  that  tiie  agreement  may  be  so 
worked  out  as  to  deprive  a  dealer  from  selling  any  books  what- 
ever, thus  breaking  up  his  business. 

But,  it  is  said,  that  is  only  intended  as  a  punishment  for  one 
who  refuses  to  be  bound  by  the  wishes  of  the  owner  of  the 
copyrighted  book  as  to  its  selling  price;  in  other  words,  that 
the  association  inflicts  upon  him  the  penalty  of  a  destruction 
of  his  business,  because  of  his  refusal  to  abide  by  the  rules  of 
the  association.  It  is  of  course  of  no  consequence  how  this 
course  of  action  may  be  described  by  those  who  invented  it, 
for  if  it  be  the  fact  that  the  combination  which  agrees  to  ex- 
clude others  from  an  unprotected  business  violates  the  statute, 
then  it  matters  not  what  excuse  may  be  offered  for  it  It  ia 
the  excuse,  not  the  statute,  which  must  give  way. 

The  eighteenth  paragraph  of  the  complaint  contains  what 
purports  to  be  a  practical  construction  given  to  this  agreement 
by  the  members  of  the  association.  It  states :  '*That,  in  pursu- 
ance of  said  imlawful  combination  and  agreement,  said  Ameri- 
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can  BookselleiiB'  Association  and  its  members  have  continuously 
co-operated  with  and  assisted  the  American  Publishers'  Associa- 
tion and  the  members  thereof  in  establishing  and  maintaining 
prices  of  such  books,  and  preventing  competition  in  the  supply 
and  sale  of  the  same,  and  still  continues  so  to  do;  and  plaintifb 
say  that  in  compliance  with  Baid  agreement  neither  said  asso- 
ciations nor  any  of  the  members  thereof  will  sell  or  supply 
books  at  any  price  to  any  dealer,  whether  a  *®^  {member  of 
said  association  or  not,  and  whether  such  books  are  copyrighted 
or  not,  or  are  not  published  by  said  American  Book  Publishers' 
Association  or  its  members,  who  resells,  or  is  suspected  of  re- 
selling, such  copyrighted  books  at  less  than  the  arbitrary  net 
price  fixed  by  said  unlawful  combination,  nor  will  the  said 
association  nor  any  of  their  members  sell  or  supply  any  books 
whatever  to  anyone  who  resells,  or  is  suspected  of  reselling, 
such  copyrighted  books  to  any  dealer  who  thereafter  seUs  the 
same  at  less  than  such  arbitrary  net  price/' 

Here,  then,  we  have  a  practical  construction  of  the  agree- 
ment— one  put  upon  it  by  the  parties  to  it — and  it  is  such  a  con- 
struction as  the  language  employed  calls  for.  And  it  discloses 
that  the  parties  who  are  acting  under  the  agreement  assume  it 
to  be  their  right  and  their  duty  by  virtue  of  it  not  to  sell  or 
permit  to  be  sold  books  of  any  kind  or  at  any  price  to  any  dealer 
^who  resells  or  is  suspected  of  reselling  copyrighted  books  at 
less  than  the  arbitrary  net  price,'^  whether  such  dealer  be  a 
member  of  the  association  or  not. 

The  intended  effect  of  this  is  to  prevent  any  dealer  who  is 
even  suspected  of  reselling  copyrighted  books  at  less  than  the 
net  price  from  obtaining  books  at  any  price  or  on  any  terms, 
whether  copyrighted  or  not  And  it  does  not  stop  there,  for 
the  members  of  the  association  agree  not  to  supply  him  any 
books  at  any  price,  whether  he  resells  copyrighted  boobs  or  not 
at  less  than  the  arbitrary  net  price,  provided  he  is  suspected  of 
celling  to  any  dealer  who  thereafter  sells  the  same  at  less  than 
such  arbitrary  net  price.  And  this  means — ^inasmuch  as  the 
members  represent  ninety-five  per  cent  of  the  publishers  and 
ninety  per  cent  of  the  business  done  in  the  book  trad&— that  he 
may  be  practically  driven  out  of  the  business  if  anyone  chooses 
to  suspect  that  a  dealer  to  whom  he  has  sold  boolm  has  resold 
them  at  less  than  the  price  fixed. 

The  members  of  the  association,  therefore,  have  entered  into 
an  agreement  which  by  its  terms — as  we  read  it,  and  as  they 
have  construed  it  in  their  every-day  working  under  it — ^under- 
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takes  to  interfere  with  the  free  pursuit  in  this  state  of  a  lawfnl 
^®*  business  in  which  any  member  of  the  community  has  a 
right  to  engage^  a  business  in  which  a  monopoly  is  not  secured 
by  the  federal  statutes^  namely^  that  of  dealing  in  books  which 
are  not  protected  by  copyrights;  and  hence  it  is  in  violation  of 
chapter  690  of  the  Laws  of  1899,  which  provides:  "Every  con- 
tract, agreement,  arrangement  or  combination  whereby  a  monop- 
oly in  the  manufacture,  production  or  sale  in  this  state  of  any 
article  or  commodity  of  common  use  is  or  may  be  created,  estab- 
lished or  maintained^  or  whereby  competition  in  this  state  in 
the  supply  or  price  of  any  such  article  or  commodity  is  or  may 
be  restrained  or  prevented,  or  whereby  for  the  purpose  of  creat- 
ing, establishing  or  maiataining  a  monopoly  within  this  state 
of  the  manufacture,  production  or  sale  of  any  such  article  or 
commodity,  the  free  pursuit  in  this  state  of  any  lawful  busi- 
ness, trade  or  oocupation  is  or  may  be  restricted  or  prevented, 
i3  hereby  declared  to  be  against  public  policy,  illegal  and  void.'* 
The  order  should  be  affirmed,  with  costs. 

Justices  Gray  and  Bartlett  Dissented.  They  contend  that  the 
statute  relied  npon  introduced  no  new  mle  of  law  and  but  stated  a 
general  policy  prevailing  before  its  enactment,  and  hence  that  the 
decision  of  the  court  should  be  controlled  by  Park  &  Sons  ▼.  National 
Druggist  Assn.,  175  N.  T.  1,  96  Am.  St.  Bep.  578,  67  N.  B.  136,  that 
the  agreement  before  the  court  was  merely  one  designed  by  the 
owners  of  cop3rrighted  books  to  protect  their  interests  therein,  and 
that,  as  an  incident  to  their  right  to  do  so,  they  could  agree  to  have 
no  dealings  whatever  with  persons  who  sold  copyrighted  books  at 
prices  below  those  fixed  by  the  association. 


Combinations  and  Monopolies  in  respect  to  patented  articles  are 
discussed  in  the  monographic  note  to  Harding  v.  American  Glucose 
Co.,  74  Am.  St.  Bep.  260-262,  on  what  combinations  constitute  unlaw- 
ful trusts.  See,  too,  the  case  of  Park  ft  Sons  Co.  v.  National  Whole- 
sale Druggists'  Assn.,  175  N.  Y.  1,  96  Am.  St.  Bep.  578,  67  N.  R  136. 
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FAWCETT  V.  TOWN  OP  MOUNT  AIRY. 
[134  K.  C.  125,  45  S.  E.  1029.] 

MUmoiPAL  OOBPOBATIONS-^ubJect  of  Necessary  Ex- 
eity  or  town  has  power  to  iaeur  an  indebtedness  for  the 
erection  and  operation  of  plants  for  the  supply  of  water  and  electric 
lights  for  mnnicipal  use  and  to  sell  to  its  inhabitants  as  a  necessary 
municipal  expense  without  the  approval  of  the  proposition  by  a  ma- 
jority of  the  qnalifled  voters  of  the  municipality,    (p.  825.) 

Carter  &  Lewellyn,  for  the  plaintiffs. 

8.  P.  Grayes,  for  the  defendant 

^^  MONTGOMERY,  J.  Whether  a  city  or  town  has  the 
right  to  incur  an  indebtedness  for  the  erection  and  operation 
of  plants  for  the  supply  of  water  and  electric  lights  for  munici- 
pal use  and  to  sell  iits  inhabitants  as  a  necessary  municipal 
expense,  is  the  question  again  presented  to  us  for  decision. 
Indebtedness  incurred  by  a  city  oi  town  for  a  supply  of  water 
stands  on  the  same  footing  as  indebtedness  incurrea  for  light- 
ing purposes,  and  if  such  indebtedness  be  a  necessary  expense, 
then  whether  or  not  a  municipality  may  incur  it  does  not  de- 
pend upon  the  approval  of  the  proposition  by  a  majority  of 
the  qualified  voters  of  the  municipality.  It  is  only  in  cases 
where  counties,  cities  or  towns  undertake  to  contract  debts  or 
*^  pledge  their  faith,  or  loan  their  credit  or  levy  taxes,  except 
for  the  necessary  expenses  thereof,  that  the  submission  of  the 
proposition  must  be  made  to  a  vote  of  the  qualified  voters  of 
Budh  county,  city  or  town :  Wilson  v.  Commissioners,  74  N.  C. 
748;  Tucker  v.  Commissioners,  75  N.  C.  274. 
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It  is  almost  impossible  to  define  ia  legal  phraseology  Q^e 
meaning  of  the  words  '^necessary  expense^'  as  applied  to  the 
wants  of  a  city  or  town  government.  A  precise  line  cannot 
be  drawn  between  what  are  and  what  are  not  such  expenses. 
The  consequence  is  that  as  municipalities  grow  in  wealth  and 
population^  as  ciyilization  advances  with  the  habits  and  cus- 
toms of  necessary  changes,  the  aid  of  the  courts  is  oonstantlj 
invoked  to  maJce  decisions  on  this  subject  In  the  nature  of 
things  it  could  not  be  otherwise;  and  it  is  not  to  be  expected, 
in  the  changed  conditions  which  occur  in  the  lives  of  progres- 
sive people^  that  things  deemed  unnecessary  in  the  government 
of  municipal  corporations  in  one  age  should  be  so  considered 
for  all  future  time.  In  the  efforts  of  the  courts  to  check  ex- 
travagance and  to  prevent  corruption  in  the  government  of 
towns  and  cities,  the  judicial  branch  of  the  government  has 
probably  stood  by  former  decisions  from  too  conservative  a 
standpoint,  and  thereby  obstructed  the  advance  of  business 
ideas  which  would  be  most  beneficial  if  put  into  operation;  and 
this  conservatism  of  the  courts,  outgrown  by  the  march  of  prog- 
ress, sometimes  appears  at  a  serious  disadvantage. 

On  this  subject  this  court,  in  Wilson  v.  Commissioners,  74 
N.  C.  748,  uses  the  following  instructive  and  suggestive  Ian* 
^age:  "Ther  analogy  of  the  law  of  the  necessities  for  infants 
is  the  only  one  that  occurs  to  us.  It  is  held  that  if,  consider- 
ing the  means  and  station  of  life  of  the  infant,  the  articles  sold 
to  him  may  be  necessaries  under  any  circumstances,  they  come 
within  a  class  for  which  the  infant  may  be  liable,  and  upon  his 
refusal  to  pay  it  is  for  a  jury  to  determine  whether  under  the 
actual  circumstances  they  were  necessary.  If,  however,  *^  the 
articles  are  merely  ornamental  and  such  ae  cannot  under  any 
circumstances  be  necessary  to  the  one  of  means  and  station  of 
the  infant,  the  court  may,  as  a  matter  of  law,  declare  that  the 
infant  is  not  liable.  We  do  not  undertake  to  say  that  this  an- 
alogy will  furnish  a  rule  which  will  admit  of  a  close  applica- 
tion. But  if  treated  merely  as  an  analogy  in  the  absence  of 
other  guides  it  may  be  of  some  general  use.'* 

It  seems  strange  that  it  should  be  declared  by  some  of  our 
courts  of  highest  reputation  that  the  purchase  of  a  town  dock 
or  hay  scales  or  a  pump  is  a  necessary  expense,  when  the  sup- 
ply of  light  to  enable  its  citizens  to  walk  its  streets  in  security, 
or  a  supply  of  wholesome  water  to  prevent  disease  and  suffer- 
ing, should  be  held  as  not  a  necessary  expense.  It  is  pretty 
generally  held  by  the  courts  that  the  expense  incurred  for  this 
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widening  of  streets  ie  a  necessary  expense,  that  a  market-house 
is  a  necessary  expense,  and  surely  if  that  be  sound  law  the 
courts  ought  to  hesitate  before  they  would  pronounce  a  debt 
incurred  for  the  furnishing  of  light  and  water  not  to  be  a  nec- 
essary expense.  And  it  seems  to  us  that  it  may  be  reasonably 
considered  aa  certain  that  the  words  ^'necessary  expense'*  do 
not  mean  expenses  incurred  or  to  be  incurred  for  purposes  or 
objects  that  are  only  for  the  procurement  or  maintenance  of 
things  absolutely  essential  to  the  existence  of  the  municipality. 
The  expenditure  of  money  for  the  widening  of  streets^  the  erec- 
tion of  market-houses,  town  clocks  and  hay  scales  are  all  consid- 
ered as  necessary  expenses,  and  those  things  are  not  essential  to 
the  life  of  the  municipality.  A  city  or  town  might  be  fairly  well 
governed  and  be  prosperous  without  having  appointed  and  fixed 
particular  places  for  the  sale  of  market  produce^  or  without 
keeping  the  time  of  day,  or  weighing  grain  and  fodder;  and 
certainly  expenses  incurred  for  water  and  light  are  more  nec- 
essary than  those  for  a  market-houfie,  docks  and  scales.  The 
words  '^necessary  expense,'*  then,  must  mean  such  expenses  as 
are  or  may  be  incurred  ^*®  in  the  establishing  and  procuring 
of  those  fhings  without  which  the  peace  and  order  of  the  com- 
munity, its  moral  interests  and  the  protection  of  its  property 
and  that  of  the  property  and  persons  of  its  inhabitants  would 
fieriously  suffer  considerable  damage,  leaving  out  of  view  the 
matter  of  the  great  inconvenience  that  would  be  attendant 
upon  our  present  social  life  for  want  of  such  expenditures. 
The  use  of  water  from  wells  dug  in  populous  communities  is 
prescribed  by  the  recent  progress  made  in  the  science  of  bacteri- 
ology, the  practical  lessons  of  that  science  having  been  learned 
by  the  people  generally. 

It  is  of  common  knowledge  that  the  most  fearful  scourges 
of  certain  most  dangerous  forms  of  fever  arise  from  the  use 
of  water  from  wells  in  towns  and  cities;  and  it  is  out  of  the 
power  of  individuals  in  towns  and  cities  to  erect  and  operate 
appliances  for  supply  of  water.  As  to  the  question  of  light- 
ing the  streets  and  public  places,  the  experience  of  all  who  live 
in  towns  and  cities  of  any  considerable  population  is  that  with- 
out lights  upon  the  streets  and  in  the  public  buildings  both 
life  and  property  would  be  insecure,  to  say  nothing  of  the  al- 
most complete  destruction  of  the  conveniences  of  life  and  the 
marring  of  its  social  features.  The  fire  department,  probably 
the  most  important  of  the  municipal  departments,  would  be 
rendered  ineffective,  and  a  considerable  part  of  the  commerce- 
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trade  of  the  country — ^wotdd  be  destroyed;  for  under  our 
changed  conditions  a  good  deal  of  the  trafiBc  between  dif- 
ferent oommonities  and  a  respectable  part  of  our  mail  service 
are  conducted  at  night  It  will  not  do  to  say  that  a  city  or 
town  may  expend  money  or  incur  a  debt  for  the  purchase  of 
lights  by  the  month  or  the  year,  but  that  it  may  not  incur  a 
debt  for  the  construction  and  operation  of  a  system  of  water- 
works or  for  the  installment  of  an  electric  plant  for  lighting. 
If  the  matter  of  lighting  is  a  necessary  expense,  then  how  and 
in  what  manner  the  city  shall  furnish  such  *^*  lighting  is  with 
the  authorities  of  the  city  or  town  to  determine.  The  courts 
determine  what  class  of  expenditures  made  or  to  be  made  by 
a  municipal  corporation  come  under  the  definition  of  ''neces- 
sary expenses.^'  The  governing  authorities  of  the  municipal 
corporations  are  vested  with  the  power  to  determine  when  they 
are  needed,  and,  except  in  cases  of  fraud,  the  courts  cannot  con- 
trol the  discretion  of  the  commissioners. 

Our  conclusion,  then,  is  that  an  expense  incurred  by  a  city 
or  town  for  the  purpose  of  building  and  operating  plants  to 
furnish  water  and  lights  is  a  necessary  expense,  and  is  not 
eudi  a  debt  as  must  be  submitted  to  a  popular  vote  before  it 
can  be  incurred,  under  section  7  of  article  7  of  the  consti- 
tution; and  that  under  the  general  law  of  North  Carolina  in 
respect  to  cities  and  towns,  the  Code,  sections  3800  and  3821, 
municipal  corporations  may  contract  such  debts  and  provide 
for  their  payment,  unless  tiiere  is  some  feature  in  the  charter 
of  such  city  or  town  which  prohibits  it 

The  power  to  light  the  streets  and  public  buildings  and  places 
of  a  city  is  one  of  implication,  where  it  i&  not  specially  con- 
ferred, .because  the  use  of  such  power  is  necessary  to  fully  pro- 
tect the  lives  and  conifort  and  property  of  its  inhabitants.  It 
is  a  most  important  factor,  too,  in  the  preservation  of  the  peace 
and  order  of  the  community :  Crosweirs  Law  of  Electricity,  sec. 
190;  Mauldin  v.  Greenville,  33  S.  C.  1,  11  S.  E.  434,  8  K  R. 
A.  291;  Lot  v.  Waycross,  84  Ga.  681,  11  S.  E.  658.  In  the 
case  of  Crawfordsville  v.  Braden,  130  Ind.  149,  30  Am.  St 
Rep.  214,  28  K  E.  862,  14  L.  R.  A.  268,  the  court  said:  "So 
far  as  lighting  tiie  streets,  alleys  and  public  places  of  a  munici- 
pid  corporation  is  concerned,  independently  of  any  statntorv 
power,  the  municipal  authorities  have  inherent  power  to  provide 
for  lighting  them.  If  so,  unless  their  discretion  is  controlled 
by  some  statutory  restriction,  they  may  in  their  discretion  pro- 
vide that  form  of  light  which  is  best  suited  to  the  wants  and 
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financial  conditions  of  the  corporation."  It  is  well  settled  that 
the  discretion  of  *^^  municipal  corporations  within  the 
sphere  of  their  powers  is  not  subject  to  judicial  control,  except 
in  cases  where  fraud  is  shown^  or  where  the  power  and  discre- 
tion are  grossly  abused  to  the  oppression  of  the  citizen.  We 
can  see  no  good  reason  why  they  may  not  also,  without  statu- 
tory authority,  provide  and  maintain  the  necessary  plant  to 
generate  and.  supply  the  electricity  required.  Possessing  au- 
thority to  do  the  lighting,  that  power  carries  with  it  incidentally 
the  further  power  to  procure  or  furnish  whatever  is  necessary 
for  the  production  and  dissemination  of  the  light. 

The  cases  on  this  subject  heretofore  decided  by  this  court 
to  the  contrary  of  the  present  decision,  one  of  which  was  writp- 
ten  for  the  court  by  this  writer,  are  overruled.  The  conclusion 
to  which  the  present  chief  justice  arrived  in  Mayo  v.  Commis- 
sioners, 122  N.  C.  5,  29  S.  E.  343,  40  L.  R.  A.  163,  is  the  con- 
clusion at  which  we  have  arrived  in  this  case. 

In  the  case  before  us  the  defendant,  the  town  of  Mount  Airy, 
was  authorized  by  an  act  of  the  general  assembly  at  its  session 
of  1901,  Private  Acts,  chapter  216,  to  submit  to  the  qualified 
voters  of  the  town  the  question  of  issuing  fifty  thousand  dollars 
of  town  bonds  for  the  purpose  of  defraying  the  expenses  of  con- 
structing a  system  of  waterworks  and  installing  an  electric 
plant  to  furnish  the  town  with  water  and  light.  The  question 
was  submitted  and  carried,  and  the  bonds  were  issued  and  sold. 
The  proceeds  were  applied  for  the  purposes  mentioned  in  the 
act,  but  were  insufficient  to  complete  the  plants.  The  board 
of  aldermen  of  the  town  then  passed  an  ordinance  that  they 
do  borrow  the  sum  of  fifteen  thousand  dollars  upon  pledging 
repa}nnent  by  issuing  bonds  of  like  amount  with  interest. 

The  plaintiffs  commenced  this  action  to  enjoin  the  issuing 
ol  the  bonds,  and  the  injunction  was  granted  by  his  honor, 
Judge  McNeill,  and  the  defendant  appealed.  His  honor  fol- 
lowed the  decisions  of  this  court,  and  the  error  he  committed 
was  not  his  own;  but  it  was  error,  nevertheless. 

Reversed. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case 
see  Jacksonville  Elec.  Light  Co.  v.  Jacksonville,  36  Fla.  229,  51  Am! 
St.  Rep.  24,  18  South.  677,  30  L.  R.  A.  540;  Mitchell  v.  Negaunee  113 
Mich.  359,  67  Am.  St.  Rep.  46S,  71  N.  W.  646,  38  L.  R.  A.' 157, 
Saleno  v.  Neosho,  127  Mo.  627,  48  Am.  St.  Rep.  653,  30  S.  W.  190,' 
27  L.  R.  A.  709;  Crawfordsville  v.  Bradon,  130  Ind.  149,  30  Am.  St! 
Rep.  214,  28  N.  E.  849,  14  L.  R.  A.  268;  Laporte  v.  Gamewell  Fire 
Alarm  TeL  Co.,  146  Ind.  466,  58  Am.  St.  Rep.  359,  45  N.  E.  5SH    33 
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L.  B.  A.  686;  Lake  County  Water  etc.  Co.  ▼.  Walsh,  160  Ind.  32, 
98  Am.  St.  Bep.  264,  65  N.  E.  530;  Smnner  County  v.  Wellington,  66 
Kan.  590,  97  Am.  St  Bep.  390,  72  Pae.  216;  State  ▼.  Helena,  24  Mont. 
521,  81  Am.  St.  Bep.  453,  63  Pac.  99,  55  L.  B.  A.  336;  HnU  t.  Amei^ 
26  Wash.  272,  90  Am.  St.  Bep.  743,  60  Pae.  391. 


DUVAL  Y.  ATLANTIC  COAST  LINE  RAILROAD  CO. 
[134  N.  C.  331,  4«  S.  B.  750.] 

BAIIiBOADS— -Negligence— Evldencew— Violation  by  a  railroad 
eompany  of  its  eontract  with  a  town  not  to  mn  its  trains  through  the 
streets  above  a  certain  speed,  is  evidence  of  negligence  in  an  aetios 
against  it  for  personal  injnry  to  a  person  upon  the  street,    (p.  831.) 

NEGLiaENCE — Imputable. — ^The  negligence  of  the  driver  of 
a  vehicle  cannot  be  imputed  to  a  passenger  or  guest  riding  therein, 
(p.  831.) 

NEOLZGENCE — ^Imputable. — One  who  is  injured  hj  the  joint 
or  concurring  negligence  of  a  private  person  with  whom  he  is  rid- 
ing by  invitation  as  a  guest  or  companion,  and  a  third  penon,  is 
not  chargeable  with  the  negligence  of  the  driver,  so  as  to  prevent 
recovery  for  an  injury  received,     (p.  842.) 

D.  L.  Ward    and  M.  De  W.  Stevenson,  for  the  plaintiff. 

Simmons  &  Ward  and  N.  J.  Rouse,  for  the  defendant. 

*^  DOUGLAS,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries.  The  jury  found  that  tiie  plaintiff  was  injured 
by  the  negligence  of  the  defendant,  and  that  she  contributed  to 
her  injury  by  her  own  negligence.  There  are  but  two  excep- 
tions that  we  think  it  necessary  to  pass  upon  in  this  appeal,  both 
to  tlie  charge  of  the  court  Among  other  things  the  court 
charged  as  follows :  ''The  plaintiff  introduced  a  contract  wherein 
it  is  provided  that  the  East  Carolina  Land  and  Railroad  Com- 
pany shall  not  run  its  locomotive  through  the  streets  of  New 
Bern  at  a  speed  greater  than  three  miles  an  hour.  That  the 
whistle  shall  be  sounded  before  entering  upon  said  streets,  and 
the  bell  upon  the  engine  tolled  while  ®**  passing  through  the 
streets,  etc.  And  it  is  admitted  that  the  defendant  has  suc- 
ceeded to  the  rights  and  liabilities  of  the  East  Carolina  Land 
and  Lumber  Company.  The  court  charges  you  that  this  is  a 
contract  between  the  city  and  the  defendant  company,  and 
that  there  is  no  evidence  that  its  provisions  have  been  enacted 
into  an  ordinance  by  the  city,  and  the  jury  cannot  consider  the 
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proyifiiions  of  fhe  same  as  bearing  upon  the  question  of  the* 
negligence  of  the  defendant 

In  this  we  think  there  was  error.  The  only  object  the  city' 
could  have  had  in  limiting  the  rate  of  speed  at  which  a  train 
was  permitted  to  run  through  its  streets  was  the  protection  of 
the  traveling  public.  It  was  similar  to  an  ordinance,  in  pur* 
pose  and  legal  effect  at  least,  in  civil  actions.  We  do  not  feel 
compelled  in  this  case  to  go  to  the  extent  of  saying  that  th& 
violation,  of  such  a  provision  in  a  contract  gives  rise  to  a 
cause  of  action;  but  we  hold  that,  equally  with  the  violation 
of  an  ordinance,  it  is  evidence  of  negligence  on  the  part  of 
the  defendant  If  the  defendant  obtained  the  grant  of  its- 
right  of  way  by  virtue  of  such  a  contract,  it  has  no  right  to 
complain  at  the  reasonable  enforcement  of  its  conditions  and 
limitations :  Gorrell  v.  Greenboro  Water  Supply  Co.,  124  N.  C- 
328,  70  Am.  St  Eep.  698,  32  S.  E.  720,  46  L.  E.  A.  513. 

The  court  further  charged  the  jury  as  follows :  "If  you  find 
from  the  evidence,  by  the  greater  weight  or  preponderance 
thereof,  that  the  plaintiff  was  riding  in  a  buggy  driven  and 
controlled  by  her  father;  that  the  plaintiff's  father  was  negli- 
gent in  approaching  the  crossing  and  that  such  negligence 
contributed  to  the  injury  of  which  the  plaintiff  complains  as  a 
proximate  cause  thereof,  then  such  negligence  of  the  plaintiff's 
father  is  imputable  to  the  plaintiff  as  her  own  negligence/* 

This  also  was  error.  Imputable  negligence,  or  identifica- 
tion, as  it  is  sometimes  called  from  analogy  to  the  Boman  law^ 
has  never  been  recognized  in  this  state,  and  has  received  but 
*^  scant  recognition  in  any  part  of  this  country.  The  ques- 
tion was  directly  presented  and  expressly  decided  in  Crampton 
V.  Ivie,  126  N.  C.  894,  36  S.  E.  351,  in  which  this  court  says : 
**We  may  regard  it  as  settled  law  that  the  negligence  of  a 
driver  of  a  public  conveyance  is  not  imputable  to  a  passenger 
therein,  unless  the  passenger  has  assumed  such  control  and 
direction  of  said  vehicle  as  to  be  considered  as  practically  in 
exclusive  possession  thereof.  In  other  words,  the  possession 
of  the  passenger  must  be  such  as  to  supersede  for  the  time  be- 
ing the  possession  of  the  owner  to  the  extent  of  making  the 
driver  the  temporary  servant  of  the  passenger.^' 

In  the  case  at  bar  it  appears  that  the  plaintiff  was  not 
traveling  in  a  pubb'c  conveyance  but  in  a  buggy  driven  by  her 
father.  We  will  assume  that  she  was  not  a  passenger  for  hire, 
but  was  riding  in  her  father's  buggy  as  his  guest.  We  do  not 
think  this  makes  any  difference  either  iq  principle  or  in  legal 
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liability.  She  was  certainly  not  in  exclusive  control  of  the 
vehicle,  nor  could  her  father  be  considered  in  any  sense  as  her 
servant.  We  are  aware  that  in  a  few  instances  it  has  been 
held  that  while  contributory  negligence  cannot  be  imputed  to 
one  riding  in  a  hired  vdiicle,  it  may  be  imputed  to  him  if  be 
ir^  a  mere  guest  The  overwhelming  weight  of  authority  is 
against  any  such  distinction,  and  in  common  with  nearly  all 
the  courts  of  final  jurisdiction  we  are  utterly  unable  to  see  any 
reasonable  basis  for  such  a  conclusion. 

The  only  ground  for  the  doctrine  of  imputable  negligence 
iu  any  of  its  phases  is  the  assumed  identity  of  the  passenger 
and  driver  arising  out  of  an  implied  agency.  It  is  contended, 
as  he  selected  his  own  driver  he  made  him  his  agent,  not  only 
for  the  general  purposes  of  his  employment  but  for  all  possi- 
ble contingencies  that  might  happen.  Under  this  doctrine  it 
would  seem  that  if  the  driver  broke  the  passenger's  neck  he 
would  be  acting  within  the  scope  of  his  agency.  This  •**  may 
be  so,  but  it  does  not  seem  so  to  us.  Of  course,  if  the 
passenger  were  injured  through  the  negligence  of  the  driver 
alone,  he  must  look  alone  to  him  or  to  his  master  for  his  re- 
covery; but  if  he  is  injured  through  the  concurring  negligence 
of  the  driver  and  some  one  else  he  may  sue  either.  This  is 
equally  true  whether  the  plaintiff  is  a  passenger  for  hire  or  a 
mere  guest  We  see  no  reason  why  the  latter  should  be  placed 
at  any  legal  disadvantage.  In  fact,  it  would  seem  that  if  there 
were  any  difference,  the  passenger  for  hire,  having  the  legal 
right  to  the  services  of  his  driver,  would  be  in  a  position  to 
exercise  a  greater  degree  of  control  than  one  whose  presence 
was  merely  permissive.  An  examination  of  the  origin  growth 
and  decadence  of  the  doctrine  seems  to  us  to  show  the  correct- 
ness of  our  conclusions  aside  even  from  the  weight  of  autiiority. 
The  doctrine  that  the  negligence  of  a  driver  was  imputable 
to  the  passenger  is  considered  to  have  originated  in  the  English 
case  of  Thorogood  v.  Bryan,  decided  in  1849,  and  reported  in  8 
Com.  B.  116.  The  action  was  brought  against  the  owner  of 
an  omnibus  by  which  the  deceased  was  run  over  and  killed. 
The  omnibus  in  which  he  had  been  carried  had  set  him  down 
in  the  middle  of  the  road  instead  of  drawing  up  to  the  curb, 
and  before  he  could  get  out  of  the  way  he  was  run  over  by  the 
defendant's  omnibus,  which  was  coming  along  at  too  rapid  a 
pace  to  be  stopped  in  time  to  prevent  the  injury.  The  court 
directed  the  jury  that,  "if  they  were  of  opinion  that  want  of 
care  on  the  part  of  the  driver  of  Barber's  omnibus  in  not  draw- 
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ing  up  to  the  curb  to  put  the  deceased  down,  or  any  want  of 
care  on  the  part  of  the  deceased  himself  had  been  conducive 
•to  the  injury,  in  either  of  those  cases,  notwithstanding  the  de- 
fendant by  her  servant  had  been  guilty  of  negligence,  their  ver- 
dict must  be  for  the  defendant/'  This  case,  after  being  much 
criticised,  was  expressly  overruled  in  1888  by  the  house  of 
lords  in  the  case  of  The  Bemine,  13  App.  Cas.  1,  in  which 
^•**  opinions  were  delivered  by  Lords  Herchel,  Bramwell  and 
Watson. 

Among  other  things  in  his  opinion  Lord  Herchel  says:  ^n 
support  of  the  proposition  that  this  establishes  a  defense,  they 
rely  upon  the  case  of  Thorogood  v.  Bryan,  8  Com.  B.  115, 
which  undoubtedly  does  support  their  contention.  This  case 
was  decided  as  long  ago  as  1849  and  has  been  followed  in  some 
other  cases;  but  though  it  was  early  subjected  to  adverse  criti- 
cism it  has  never  come  for  revision  before  a  court  of  appeals 

until  the  present  occasion It  is  necessary  to  examine 

carefully  the  reasoning  by  which  this  conclusion  was  arrived  at. 
Coltman,  J.,  said:  'It  appears  to  me  that  having  trusted  the 
party  by  selecting  the  particular  conveyance  the  plaihtifl  has 
60  far  identified  himself  with  the  owner  and  her  servants  that 
if  any  iajury  results  from  their  negligence  be  must  be  con- 
sidered a  party  to  it.  In  other  words,  the  passenger  is  so  far 
'identified  with  the  carriage  in  which  he  is  traveling  that  want 
of  care  of  the  driver  will  be  a  defense  of  the  driver  of 
the  carriage  which  directly  caused  the  injury.'  Maule  and 
Vaughan  Williams,  JJ.,  also  dwelt  upon  this  view  of  the  identi- 
fication of  the  passenger  with  the  driver  of  the  vehicle  in  which 
he  is  being  carried.  The  former  thus  expresses  himself :  *I  in- 
cline to  think  that  for  this  purpose,  the  deceased  must  be  con- 
sidered as  identified  with  the  driver  of  the  omnibus  in  which  he 
voluntarily  became  a  passenger,  and  that  the  negligence  of 
the  driver  was  the  negligence  of  the  deceased.'  Vaughan 
Williams,  J.,  said:  T.  think  the  passenger  must  for  this  pur- 
pose be  considered  as  identified  with  the  person  having  the 
management  of  the  omnibus  he  was  conveyed  by.' 

With  the  utmost  respect  for  these  eminent  judges,  I  must 
say  that  I  am  unable  to  comprehend  this  doctrine  of  identifi- 
cation upon  which  they  lay  so  much  stress.  In  what  sense 
is  the  passenger  by  a  public  stagecoach,  because  he  avails 
^^  himself  of  the  accommodation  afforded  by  it,  identified  witti 
the  driver?  The  learned  judges  manifestly  do  not  mean  to 
suggest  (though  soxne  the  language  used  would  seem  to  bear 
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that  construction)  that  the  passenger  is  so  far  identified  with 
the  driver  that  the  negligence  of  the  latter  would  render  the 
former  liahle  to  third  persons  injured  by  it.  I  presume  that 
they  did  not  even  mean  that  the  identification  is  so  complete 
as  to  prevent  the  passenger  from  recovering  against  the  driv- 
er's master;  though  if  ^^negligence  of  the  owner's  servants  is 
to  be  considered  negligence  of  the  passenger/'  or  if  he  "must 
be  considered  a  part/'  to  their  negligence,  it  is  not  easy  to 
see  why  it  should  not  be  a  bar  to  such  an  action.  In  short, 
80  far  as  I  can  see^  the  identification  appears  to  be  effective 
only  to  the  extent  of  enabling  another  person  whose  servants 
have  been  guilty  of  negligence  to  defend  himself  by  the  allega- 
tion of  contributory  negligence  on  the  part  of  the  person  in- 
jured. But  the  very  question  that  had  to  be  determined  was 
whether  the  contributory  negligence  of  the  driver  of  the  ve- 
hicle was  a  defense  as  against  the  passenger  when  suing  another 
wrongdoer.  To  say  that  it  is  a  defense  because  the  passenger 
is  identified  with  the  driver  appears  to  be  the  question,  when 
it  is  not  suggested  that  this  identification  results  from  any 
recognized  principle  of  law,  or  has  any  other  effect  than  to  fur- 
nish that  defense,  the  validity  of  which  was  the  very  point  in 
issue.  Two  persons  may  no  doubt  be  so  bound  together  by  the 
legal  relation  in  which  they  stand  to  each  other  that  the  acta 
of  one  may  be  regarded  by  the  law  as  the  acts  of  the  other.  But 
the  relation  between  the  passenger  in  a  public  vehicle  and  tiie 
driver  of  it  certainly  is  not  such  as  to  fall  within  any  of  the 
recognized  categories  in  which  the  act  of  one  man  is  treated  in 
law  as  the  SiCt  of  another.  I  pass  now  to  the  other  reasons 
given  for  the  judgment  in  Thorogood  v.  Bryan,  8  Com.  B.  115. 
Maule^  J.,  says:  ^On  the  part  of  the  plaintiff  it  is  suggested 
that  a  passenger  ^^'^  in  a  public  conveyance  has  no  control 
over  the  driver.  But  I  think  that  cannot  with  propriety  be 
said.  He  selects  the  conveyance.  He  enters  into  a  contract 
vrith  the  owner,  whom  by  his  servant,  the  driver,  he  employs 
to  drive  him.  If  he  is  dissatisfied  with  the  mode  of  convey- 
ance he  is  not  obliged  to  avail  himself  of  it  ...  .  But  as  re- 
gards the  present  plaintiff,  he  is  not  altogether  without  fault; 
he  chose  his  own  conveyance,  and  must  take  the  consequences 
of  any  default  on  the  part  of  the  driver  whom  he  thought  fit  to 
trust.'*  I  confess  I  cannot  concur  in  this  reasoning.  I  do  not 
think  it  well  founded  either  in  law  or  in  fact  What  kind 
of  control  has  the  passenger  over  the  driver  which  would  make 
it  reasonable  to  hold  the  former  affected  by  the  negligence  of 
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the  latter?  And  is  it  any  more  reasonable  to  hold  him  so' 
affected  because  he  chose  the  mode  of  conveyance,  that  is  to 
say,  drove  in  an  omnibus  rather  than  walked,  or  took  the  first 
omnibus  that  passed  him  instead  of  waiting  for  another? 
And  when  it  is  attempted  to  apply  this  reasoning  to  passen- 
gers traveling  in  steamships  or  on  railways  the  unreasonable- 
ness of  such  doctrine  is  even  more  glaring. 

The  only  other  reason  given  is  contained  in  the  judgment 
of  Cresswell,  J.,  in  these  words:  'Tf  the  driver  of  the  omni- 
bus the  deceased  was  in  had,  by  his  negligence  or  want  of 
due  care  and  skill,  contributed  to  an  injury  from  a  collision 
his  master  clearly  could  maintain  no  action.  And  I  must  con- 
fess I  see  no  reason  why  a  passenger  who  employs  the  driver 
to  convey  him  stands  in  any  better  position.*'  Surely,  with 
deference,  the  reason  for  the  difference  lies  on  the  very  sur- 
face. If  the  master  in  such  a  case  could  maintain  no  action 
it  is  because  there  existed  between  him  and  the  driver  the 
relation  of  master  and  servant.  It  is  clear  that  if  his  driver's 
negligence  alone  had  caused  the  collision  he  would  have  been 
liable  to  an  action  for  the  injury  resulting  from  it  to  third 
parties.  The  learned  judge  would,  I  imagine,  in  ^^  that  case 
have  seen  a  reason  why  a  passenger  in  the  omnibus  stood  in  a 
better  position  than  the  master  of  the  driver.  I  have  now  dealt 
with  all  the  reasons  on  which  the  judgment  in  Thorogood  v. 
Bryan,  8  Com.  B.  115,  was  founded,  and  I  entirely  agree  with 
the  learned  judges  in  the  court  below  in  thinking  them  incon- 
clusive and  unsatisfactory. 

In  his  opinion  Lord  Wateon  says :  '^t  humbly  appears  to  me 
that  the  identification  upon  which  the  decision  in  Thorogood 
V.  Bryan,  8  Com.  B.  115,  is  based  has  no  foundation  in  fact 
I  am  of  opinion  that  there  is  no  relation  constituted  between 
the  driver  of  an  omnibus  and  its  ordinary  passengers  which 
can  justify  the  inference  that  they  are  identified  to  any  extent 
whatever  with  his  negligence.  He  is  the  servant  of  the  owner, 
not  their  servant;  he  does  not  look  to  them  for  orders  and 
they  have  no  right  to  interfere  with  his  conduct  of  the  vehicle 
except,  perhaps,  the  right  of  remonstrance  when  he  is  doing, 
or  threatening  to  do,  something  that  is  wrong  and  inconsistent 
with  their  safety.  Practically  they  have  no  greater  measure  of 
control  over  his  actions  than  the  passenger  in  a  railway  train 
has  over  the  conduct  of  the  engine-driver.'* 

We  have  quoted  at  length  from  this  case  because  it  is  the 
distinct  and  final  repudiation  of  the  doctrine  by  the  highest 
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judicial  tnbunal  in  England,  where  it  originated,  as  well  as 
from  the  further  fact  that  the  reasoning  upon  which  the  learned 
and  able  opinions  are  founded  apply  equally  to  cases  where  flie 
plaintiff  is  a  mere  guest.  The  same  may  be  said  of  Little  t. 
Hackett,  116  U.  S.  336,  6  Sup.  Ct.  Eep.  391,  29  L.  ecL  652, 
which  is  cited  with  approval  by  Lord  Herchel  in  'The  Bemia-" 
Hackett,  the  plaintiff,  was  injured  by  the  collision  of  a  railroad 
train  with  the  carriage  in  which  he  was  riding.  The  evidence 
tended  to  show  that  the  accident  was  the  result  of  the  concur- 
ring negligence  of  the  managers  of  the  train  and  of  the  drirer 
of  the  carriage — of  the  managers  of  the  train  in  not  giving 
the  usual  signals  of  its  approach  by  ringing  a  bell  and  blowing 
^^  a  whistle,  and  in  not  having  a  flagman  on  duty;  and  of  the 
driver  of  the  carriage  in  turning  the  horses  upon  the  track 
without  proper  precautions  to  ascertain  whether  the  train  was 
coming.  The  defense  was  contributory  negligence  in  driving 
on  the  track,  the  defendant  contending  that  the  driver  was 
thereby  negligent,  and  that  his  negligence  was  to  be  imputed 
to  the  plaintiflf.  The  court  left  the  question  of  the  negligence 
.of  the  parties  in  charge  of  the  train  and  of  the  driver  of  the 
carriage  to  the  jury,  and  no  exception  was  taken  to  its  instruc- 
tions on  this  head.  But  with  reference  to  the  alleged  imputed 
negligence  of  the  plaiutiff,  assuming  that  the  driver  was  negli- 
gent, the  court  instructed  them  that  unless  the  plaintifF  inter- 
fered with  the  driver  and  controlled  the  manner  of  his  driving 
his  negligence  could  not  be  imputed  to  the  plaintiflf.  Upon 
appeal  the  judgment  was  aflarmed.  Justice  Field,  speaking  for 
a  unanimous  court,  says,  on  page  374  of  116  U.  S.,  6  Sup. 
Ct.  Bep.  394,  29  L.  ed.  652:  "Cases  cited  from  the  English 
courts,  as  we  have  seen,  and  numerous  others  decided  in  the 
courts  of  this  country,  show  that  the  relation  of  master  and 
servant  does  not  exist  between  the  passenger  and  the  driver 
or  between  the  passenger  and  the  owner.  In  the  absence  of 
this  relation  the  imputation  of  their  negligence  to  the  pas- 
senger, where  no  fault  of  omission  or  commission  is  chargeable 
to  him,  is  against  all  legal  rules.  If  their  negligence  could 
be  imputed  to  him  it  would  render  him  equally  with  them  re- 
sponsible to  third  parties  thereby  injured,  and  would  also  pre- 
clude him  from  maintaining  an  action  against  the  owner  for 
injuries  received  by  reason  of  it.  But  neither  of  these  conclu- 
sions can  be  maintained;  neither  has  the  support  of  any  ad- 
judged cases  entitled  them  to  consideration.  The  truth  is, 
the  decision  in  Thorogood  v.  Bryan,  8  Com.  B.  115,  rests  upon 
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indefensible  ground.  The  identification  of  the  passenger  with 
the  negligent  driver  or  the  owner,  without  his  personal  co- 
operation or  encouragement,  is  a  gratuitous  assumption.  There 
ib  no  ^®  such  identity.  The  parties  are  not  in  tiie  same  posi- 
tion. The  owner  of  a  public  conveyance  is  a  carrier  and  the 
driver  or  the  person  managing  it  is  his  servaut  Neither  of 
them  is  the  servant  of  the  passenger  and  his  asserted  identity 
with  them  is  contradicted  by  the  daily  experience  of  the  world.'' 
Again,  the  court  says  on  page  379,  116  IJ.  S.,  6  Sup.  Ct.  Bep- 
397,  29  L.  ed.  651:  "There  is  no  distinction  in  principle 
whether  the  passengers  be  on  a  public  conveyance  like  a  rail- 
road train  or  an  omnibus,  or  be  on  a  hack  hired  from  a  public 
stand  in  the  street,  for  a  drive.  Those  on  a  hack  do  not  be- 
come responsible  for  the  negligence  of  the  driver  if  they  exer- 
cise no  control  over  him  further  than  to  indicate  the  route  they 
wish  to  travel  or  the  places  to  which  they  wish  to  go.  If  he 
is  their  agent  so  that  his  negligence  can  be  imputed  to  them, 
to  prevent  their  recovery  against  a  third  party  he  must  be  their 
agent  in  all  respects,  so  far  as  the  management  of  the  carriage 
is  concerned,  and  responsibility  to  third  parties  would  attach 
to  them  for  injuries  caused  by  his  negligence  in  the  course  of 
his  employment  But,  as  we  have  already  said,  responsibility 
cannot  within  any  recognized  rules  of  law  be  fastened  upon  one 
who  has  in  no  way  interfered  with  and  controlled  in  the  mat- 
ter causing  the  injury.  From  the  simple  fact  of  hiring  the 
carriage  or  riding  in  it  no  such  liability  can  arise.  The  party 
hiring  or  riding  must  in  some  way  have  co-operated  in  produc- 
ing the  injury  complained  of  before  he  incurs  any  liability  for 
it  *If  the  law  were  otherwise,*  as  said  by  Mr.  Justice  Depue 
ill  his  elaborate  opinion  in  the  latest  case  in  New  Jersey,  'not 
only  the  hirer  of  the  coach,  but  also  all  the  passengers  in  it 
would  be  under  a  constraint  to  mount  the  box  and  superin- 
tend the  conduct  of  the  driver  in  the  management  and  control 
of  his  team,  or  be  put  for  remedy  exclusively  to  an  action 
against  the  irresponsible  driver  or  equally  irresponsible  owner 
of  a  coach  taken,  it  may  be  from  a  coach  stand,  for  the  con- 
sequences of  an  injury  which  was  the  product  of  the  *^*  co- 
operating wrongful  acts  of  the  driver,  and  of  a  third  per- 
son, and  that,  too,  though  the  passengers  were  ignorant  of 
the  character  of  the  driver,  and  of  the  responsibility  of  the 
owner  of  the  team,  and  strangers  to  the  route  over  which  they 
were  to  be  carriei*** 
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The  court  further  cites  with  approval  the  case  of  Dyer  t. 
Erie  Ey.  Co.,  71  N.  Y.  228,  in  which  the  facts  are  very  simi- 
lar to  those  in  the  case  at  bar,  in  the  following  words:  The 
plaintiff  was  injured  while  crossing  the  defendant's  railroad 
track  on  a  public  thoroughfare.  He  was  riding  in  a  wagon  by 
the  permission  and  invitation  of  the  owner  of  the  horses  and 
wagon.  At  that  time  a  train  standing  south  of  certain  build- 
iijgs,  which  prevented  its  being  seen,  had  started  to  back  over 
the  crossing  without  giving  the  driver  of  the  wagon  any  warn- 
ing of  its  approach.  The  horses  becoming  frightened  by  the 
blowing  off  of  steam  from  engines  in  the  vicinity  became  un- 
manageable and  the  plaintiff  was  thrown  or  jumped  from  the 
wagon  and  was  injured  by  the  train  which  was  backing.  It 
was  held  that  no  relation  of  principal  and  agent  arose  be- 
tween the  driver  of  the  wagon  and  the  plaintiff,  and  although 
he  traveled  voluntarily,  he  was  not  chargeable  with  negligence, 
and  there  was  no  claim  that  the  driver  was  not  competent  to 
control  and  manage  the  horses.*' 

In  Transfer  Co.  v.  Kelly,  36  Ohio  Si  88,  38  Am.  Sep. 
568,  the  plaintiff  below  (Kelly)  was  injured  while  riding  on 
a  street-car  in  collision  with  a  car  of  the  Transfer  Company 
and  was  permitted  to  recover  although  it  appeared  that  the 
servants  of  both  companies  were  negligent.  The  chief  justice 
in  delivering  the  opinion  of  the  court,  said:  *'It  seems  to  us 
therefore  that  the  negligence  of  the  company,  or  of  its  ser- 
vants, should  not  be  imputed  to  the  passenger,  where  such 
negligence  contributes  to  his  injury  jointly  with  the  negli- 
gence of  a  third  party,  any  more  than  it  should  be  so  imputed 
where  the  negligence  of  the  company,  or  its  servants,  was  the 
®^  sole  cause  of  the  injury.'*  ^Indeed,'^  the  chief  justice 
added,  ^^it  seem?  as  incredible  to  my  mind  that  the'  right  of 
a  passenger  to  redress  against  a  stranger  for  an  injury  caused 
directly  and  proximately  by  the  latter's  negligence,  should  be 
denied  on  the  ground  that  the  negligence  of  his  carrier  con- 
tributed to  his  injury,  he  being  without  fault  himself,  as  it 
would  be  to  hold  such  passenger  responsible  for  the  negli- 
gence of  his  carrier  whereby  an  injury  was  inflicted  upon  a 
stranger.  And  of  the  last  proposition  it  is  enough  to  say  that 
it  is  simply  absurd.*' 

In  Robinson  v.  New  York  etc.  R.  E.  Co.,  66  N".  Y.  11,  23 
Am.  Rep.  1,  Church,  C.  J.,  a  distinguished  jurist,  speaking'  for 
rn  able  court,  says:  "It  is  therefore  the  case  of  a  gratuitous 
ride  by  a  female  upon  the  invitation  of  the  owner  of  a  horse 
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and  carriage.    The  plaintifiE  had  no  control  o£  the  vehicle  nor 
of  the  driver  in  its  management.    It  is  not  claimed  but  that 
Conlon  was  an  able-bodied,  competent  person  to  manage  the 
establishment,  nor  that  he  was  intoxicated  or  in  any  way  un- 
fit to  have  charge  of  it    Upon  what  principle  is  it  that  his 
negligence  is  imputable  to  the  plaintiff?    It  is  conceded  that 
if  by  his  negligence  he  had  injured  a  third  person  she  would 
not  be  liable.    She  was  not  responsible  for  his  acts  and  had 
no  right  and  no  power  to  control  them.    True  she  had  con- 
sented to  ride  with  him,  but  as  he  was  in  every  respect  com- 
petent and  suitable  she  was  not  negligent  in  doing  so.    Can 
she  be  held  by  consenting  to  ride  with  him  to  guarantee  his 
perfect  care  and  diligence?    There  was  no  necessity  for  riding 
with  him.    It  was  a  voluntary  act  on  the  part  of  ^e  plaintiff, 
but  it  was  not  an  unlawful  or  negligent  act.    She  was  injured 
by  the  negligence  of  a  third  person  and  was  free  from  negligence 
herself,  and  I  am  unable  to  perceive  any  reason  for  imputing 
Conlon^s  negligence  to  her.*'    Again,  the  court  says,  on  page 
13  of  66  N.  Y.  and  23  Am.  Hep.  1 :  '^I  am  unable  to  find  any 
legal  principle  upon  which  to  impute  to  the  plaintiff  the  negli- 
gence **•  of  the  driver.    The  whole  argument  on  behalf  of  the 
appellants  on  this  point  is  contained  in  the  following  paragraph 
from  the  brief  of  its  counsel :  'So  if  the  plaintiff  had  proceeded 
on  this  journey  upon  the  invitation  of-  Conlon  for  the  like  pur- 
pose, she  having  voluntarily  intrusted  her  safety  to  his  care 
and  prudence,  and  thus  exposed  herself  to  the  risk  of  injury 
arising  from  his  negligence  or  want  of  skill,  she  would  be  pre- 
cluded from  recovering  if  he  thereby  contributed  to  her  injury.* 
If  this  argument  is  sound,  why  should  it  not  apply  in  all  cases 
to  public  conveyances  as  well  as  private?    The  acceptance  of 
an  invitation  to  ride  creates  no  more  responsibility  for  the  acts 
of  the  driver  than  the  riding  in  a  stagecoach  or  even  a  train 
of  cars,  providing  there  was  no  negligence  on  account  of  the 
character  or  condition  of  the  driver  or  the  safety  of  the  vehicle, 
or  otherwise.    It  is  no  excuse  for  the  negligence  of  the  defend- 
ant that  another  person's  negligence  contributed  to  the  injury 
for  whose  acts  the  plaintiff  was  not  responsible.     The  rule  of 
contributory  negligence  is  very  strict  in  this  state  and  should 
not  be  extended,  nor  should  the  rule  of  imputable  negligence 
be  extended  to  new  cases  where  the  reason  for  its  adoption  is 
not  apparent.'* 

In  Union  Pac  By.  Co.  v.  Lapsley,  51  Fed.  174,  16  L.  B. 
A.  800,  4  U.  8.  App.  445,  2  C.   C.  A.  149,   Sanborn,  C.  J., 
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speaking  far  the  court,  says :  *^But  where  the  owner  and  driver 
of  a  team  and  carriage  invites  another  to  ride  in  his  carriage, 
no  relation  of  principal  and  agent  is  created,  no  relation  of 
master  and  servant  is  established,  the  owner  and  driver  of  the 
team  are  not  controlled  by  and  are  not  in  any  sense  the  agents 
of  the  invited  guest,  and  to  hold  him  responsible  for  the  n^li- 
gence  of  the  former  by  whose  permission  alone  he  rides  is  un- 
authorized by  the  law  and  repugnant  to  reason.  That  he  who 
suffers  injury  from  another's  negligence  may  recover  compen- 
sation of  the  wrongdoer  is  a  principle  founded  in  natural  jus- 
tice and  sustained  by  every  precedent.  That  where  the  negli* 
gence  of  the  ***  person  injured  has  contributed  to  the  injury 
he  cannot  so  recover,  because  it  is  impracticable  in  the  admin- 
istration of  justice  to  divide  and  apportion  the  compensation 
in  proportion  to  the  varying  degrees  of  concurring  n^ligence^ 
is  equally  well  settled.  But  that  he  whose  wrongful  act  or 
omission  has  caused  the  injury  and  damage,  and  who  upon  every 
consideration  of  justice  and  reason  ought  to  make  compensation 
for  it,  shall  he  permitted  to  escape  because  a  third  person  over 
whom  the  injured  person  had  no  control  and  whose  only  rela- 
tion to  him  was  that  of  a  guest  to  his  host  has  been  guilty  of 
negligence  that  contributed  to  the  injury,  is  neither  just  nor 
reasonable.  According  to  the  verdict  of  this  jury  a  loss  of 
one  thousand  dollars  was  entailed  upon  the  decedent  by  the 
negligence  of  this  defendant.  The  defendant's  wrongful 
omission  was  the  proximate  cause  of  this  damage.  The  de- 
cedent in  no  way  caused  or  contributed  by  any  act  or  omis- 
sion of  hers  to  this  injury.  She  had  no  control  over  her  brother, 
the  driver,  who  may  have  contributed  by  his  carelessness  to- 
the  damage.  Upon  what  principle,  now,  can  it  be  justly  said 
that  the  decedent  must  bear  all  this  loss  when  she  neither  caused^ 
was  responsible  for,  nor  could  have  prevented  it,  because  this 
third  person  assisted  to  cause  the  injury,  the  proximate  cause 
of  which  was  the  wrongful  act  of  the  defendant  company?  If 
there  exists  in  the  realms  of  jurisprudence  any  sound  prin- 
ciple upon  which  so  unrighteous  a  punishment  of  the  innocent 
and  the  discharge  of  the  guilty  may  be  based  we  have  been  un- 
able to  discover  it." 

In  Dean  v.  Pennsylvania  E.  E.  Co.,  129  Pa.  St  614,  15  Am. 
St  Eep.  733,  18  Atl.  720,  6  L.  E.  A.  143,  Clark,  J.,  deUver- 
ing  the  opinion  of  the  court,  says,  on  page  524:  "Quotations^ 
might  be  given  from  many  cases  in  the  different  states  illustrat- 
ing the  very  firm  and  emphatic  manner  in  which  the  doctrine 
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of  this  celebrated  case  has  been  denied.  The  authorities  in 
England  and  the  great  current  of  authorities  of  this  country 
are  ***  against  it  Nor  can  I  see  why,  upon  any  rule  of  public 
policy,  a  party  injured  by  the  concurrent  and  contributory  neg* 
ligence  of  two  persons,  one  of  them  his  common  carrier,  should 
be  held,  and  the  other  released  from  liability.  As  to  this,  I 
speak  only  for  myself.  In  my  opinion  there  is  no  principle 
consonant  with  common  sense,  common  honesty  or  public  policy^ 
which  should  hold  one  not  guilty  of  any  negligence,  either  of 
omission  or  oommission,  for  the  negligence  of  another  imputed 
to  him  under  such  circumstances.  Although  in  Carlisle  v.  Bris- 
bane, 113  Pa»  St.  544,  6  AtL  372, 1  may  appear  to  have  accepted 
that  doctrine,  I  mean  merely  to  state  that  the  ground  upon 
which  this  court  had  rested  that  rule  was  better  than  that  taken 
by  the  English  courts.  But  if  this  were  not  so.  Fields  wa» 
not  a  common  carrier;  Dean  was  riding  in  the  wagon  merely 
by  invitation  of  Fields,  who  happened  to  be  going  in  the  direc* 
tion  of  Fields'  home  with  a  load  of  provisions.  He  was  carried 
without  compensation,  merely  as  an  act  of  kindness  on  the 
part  of  Fields,  who  had  sole  control  of  the  team  and  of  the 
wagon.  The  case  is  similar  in  this  respect  to  Carlisle  v.  Bris- 
bane, 113  Pa.  St.  544,  6  Atl.  372,  and  to  the  case  of  FoUman 
V.  Mankato,  69  Am.  Sep.  340,  29  N.  W.  317.  We  are  clearly 
of  the  opinion  that  if  Dean  himself  wea-  guilty  of  no  negligence^ 
the  n^Ugence  of  Fields  cannot  be  imputed  to  him.'' 

This  case  was  expressly  approved  in  Bunting  v.  Hogsett,  13i> 
Pa.  St  863, 23  Am.  St  Eep.  192,  21  Atl.  31,  33,  34, 12  L.  E.  A. 
268,  where  the  court  uses  the  following  language,  on  page  376,. 
139  Pa.  St,  23  Am.  St  Bep.  192,  21  Atl.  33,  12  L.  B.  A. 
268:  /'But  Thorogood  v.  Bryan,  8  Com.  B.  115,  which  is  the 
leading  case,  has  been  recently  overruled  in  the  English  court 
of  appeals:  The  Bemina  (Mills  t.  Armstrong),  2  Prob.  & 
D.  58;  and  the  doctrine,  although  formerly  accepted  in  many 
of  the  states,  is  now  generally  disapproved.  The  authorities 
in  England  and  the  great  current  of  authority  in  this  country 
are  against  it  The  cases  are  collected  in  Dean  v.  Pennsvl^ 
vania  R.  B.  Co.,  129  Pa.  St  614,  15  Am.  St  Rep.  733,  6  *L. 
K.  A.  143.  **•  They  are  numerous,  and  it  is  unnecessary 
to  refer  to  them  here.  What  was  there  said  was  given  as  an 
individual  opinion  merely,  and  was,  to  some  extent,  perhaps, 
obiter  dictum,  but  we  are  now  imanimouslyof  opinion  that 
the  views  there  expressed,  somewhat  in  advance,  contain  the 
proper  exposition  of  the  law.    The  identification  of  the  pas* 
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eenger  with  the  negligent  driver,  or  ihe  owner,  or  with  the 
carrier,  as  the  case  may  be,  without  his  co-operation  or  en- 
couragement, is  a  gratuitous  assumption.  As  Mr.  Justice 
Field  said  in  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct 
Sep.  391,  29  L.  ed.  652;  *There  is  no  such  identity.  The  par- 
tics  are  not  in  the  same  position.  The  owner  of  a  public  cask' 
veyance  is  a  carrier,  and  the  driver  or  the  person  managing 
it  is  his  servant,  neither  of  theln  is  the  servant  of  the  passenger, 
and  his  asserted  identity  with  them  is  contradicted  by  ihe  daily 
experience  of  the  world.*  The  rationale  of  the  rule  of  Thoro- 
good  V.  Bryan,  8  Com.  B.  115,  is  expressly  disavowed  in  our 
own  case  of  Lockhart  v.  Litchtenthaler,  46  Pa.  St  151,  and 
it  is  now  rejected  as  untenable  and  wholly  indefensible.  Nor 
is  there  any  rule  or  principle  of  public  policy  which  will  sup- 
port such  a  doctrine.  If  a  person  is  injured  by  the  concur- 
rent and  contributory  negligence  of  two  persons,  one  of  them 
being  at  the  time  the  common  carrier  of  his  person,  there  is 
no  reason,  founded  in  public  policy  or  otherwise,  which  should 
release  one  of  them  and  hold  the  other.  It  is  true  the  carrier 
may  be  subjected  to  a  higher  degree  of  care  than  his  cotort- 
feasor,  but  this  affords  no  reason  why  either  or  both  of  them 
should  not  be  held  to  that  degree  of  care,  respectively,  which 
the  law  imposes  upon  them,  and  to  be  answerable  in  damages 
accordingly.  The  general  rule  undoubtedly  is  if  a  person  suffers 
injury  from  the  joint  negligence  of  two  parties,  and  both  are 
negligent  in  a  manner  which  contributes  to  the  injury,  they 
are  liable  jointly  and  severally,  and  it  would  seem  in  principle 
to  be  a  matter  of  no  consequence  that  one  of  them  is  a  common 
carrier.  Neither  '*''  the  comparative  degrees  of  care  required 
nor  the  comparative  degrees  of  culpability  established  can  affect 
the  liability  of  either.'* 

It  is  unnecessary,  as  well  as  impracticable,  to  cite  all  the 
other  cases  we  have  examined  on  this  subject,  and  so  we  will 
confine  ourselves  to  a  few  in  which  the  precise  question  imder 
consideration  is  directly  presented.  That  one  who  is  injured 
by  the  joint  or  concurring  negligence  of  a  private  person  with 
wjiom  he  is  riding  by  invitation  as  a  guest  or  companion,  and 
a  third  person,  is  not  chargeable  with  the  negligence  of  the 
driver,  is  held  in  the  following  cases :  Masterson  v.  New  York 
etc.  R.  R.  Co.,  84  N.  Y.  247,  38  Am.  Rep.  510;  Strauss  v. 
Newburgh  etc.  Ry.  Co.,  6  App.  Div.  264,  39  N.  Y.  Supp.  998; 
Kessler  v.  Brooklyn  etc.  R.  R.  Co.,  3  App.  Div.  426,  38  N.  Y. 
Supp.  799;  Street  Ry.  Co.  v.  Powell,  89  Ga.  601,  16  S.  E. 
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118;  Leavenwortii  v.  Hatch,  57  Kan.  57,  57  Am.  St.  Sep.  309, 
45  Pac.  65;  Cahill  v.  Cincinnati  etc.  Ey.  Co.,  92  Ky.  345,  18 
S.  W.  2;  Noies  v.  Boecawen,  64  N.  H.  631,  10  Am.  St.  Sep. 
410,  10  Atl.  690;  Ouveraon  v.  Grafton,  5  N.  Dak.  281,  65  N. 
W.  676;  St  Clair  E.  B.  Co.  t.  Eadie,  43  Ohio  St  91,  1  N.  E. 
519;  CarUsle  y.  Brisbane,  113  Pa.  St  544,  57  Am.  Bep.  483, 
6  Atl.  372;  Philadelphia  etc.  E.  B.  Co.  v.  Hogeland,  66  Mi 
149,  69  Am.  Bep.  159,  7  Atl.  105;  Baltimore  etc.  B.  B.  Co. 
V.  State,  79  Md.  335,  47  Am.  St  Bep.  415,  29  AtL  518;  Ala- 
bama  etc.  By.  Co.  v.  Davis,  69  Miss.  444,  13  South.  693;  FoU- 
man  v.  Mankato,  35  Minn.  522,  59  Am.  Bep.  340,  29  N.  W. 
317;  Commissioners  v.  Mutchler,  137  Ind.  140,  36  N.  E.  534; 
2  Jaggard  on  Torts,  sec.  276,  p.  982;  Bishop^s  Noncontract  Law, 
sec.  1070. 

The  rule  is  thus  stated  in  7  American  and  English  Ency- 
clopedia of  Law,  447:  "Occupants  of  private  conveyances:  In 
the  second  class  of  cases  there  has  been  and  still  is  much  con- 
flict among  tiie  authorities,  but  the  true  principle  seems  to  be 
that  when  a  person  is  injured  by  the  negligence  of  the  defend- 
ant and  the  contributory  negligence  of  one  with  whom  the  in- 
jured person  is  riding  as  a  guest  or  companion,  such  negh'gence 
is  not  imputable  to  the  injured  person ;  while  on  the  other  hand 
it  may  be  imputable  when  the  injured  person  is  in  a  position 
to  exercise  authority  or  control  over  the  driver.'*  Judge  Thomp- 
son in  •**  his  Commentary  on  the  Law  of  Negligence,  volume 
1,  section  502,  thus  lays  down  the  rule:  ^TTegligence  of  the  driver 
is  not  imputed  to  the  passenger  on  a  private  conveyance  riding 
by  invitation.  While  there  are  a  few  untenable  decisions  to  the 
contrary,  nearly  all  American  courts  are  agreed  that  the  rule 
under  consideration  extends  so  far  as  to  hold  that  where  a 
person,  while  riding  on  a  private  vehicle  by  the  invitation  of 
the  driver  or  the  owner  or  the  custodian  of  the  vehicle,  and 
having  no  authority  or  control  over  the  driyer  and  being  under 
no  duty  to  control  his  conduct  and  having  no  reason  to  sus- 
pect any  want  of  care,  skill  or  sobriety  on  his  part,  is  injured 
by  the  concurring  negligence  of  the  driver  and  a  third  person 
or  corporation,  the  negligence  of  the  driver  is  not  imputed  to 
him  so  as  to  prevent  him  from  recovering  damages  from  the 
other  tort-feasor.'* 

We  cannot  better  close  this  discussion  than  by  the  follow- 
ing quotation  from  1  Shearman  and  Bedfield  on  Negligence, 
section  66,  and  in  doing  so  we  deem  it  proper  to  say  that,  while 
we  fully  approTe  of  the  legal  conclusions  arrived  at  by  the  dis- 
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tingaished  authors,  we  do  not  wish  to  be  held  entirely  responsi- 
ble for  the  vigor  of  their  language :  "Doctrine  of  identification: 
As  already  stated,  the  fact  that  the  injury  was  caused  by  the 
joint  negUgence  of  the  defendant  and  a  mere  stranger  is  uni- 
versally admitted  to  be  no  defense.  But  in  the  famous  case 
of  Thorogood  v.  Bryan,  8  Com.  B.  115,  an  English  court  in- 
vented a  new  application  of  the  old  Eoman  doctrine  of  identi- 
fication, and  held  that  a  passenger  in  a  public  vehicle,  though 
having  no  control  over  the  driver,  must  be  held  to  be  so  iden- 
tified with  the  vehicle  as  to  be  chargeable  with  any  negligence 
on  the  part  of  its  managers  which  contributed  to  an  injury 
infiicted  upon  such  passenger  by  the  negligence  of  a  stranger. 
In  former  ^editions  we  devoted  much  space  to  the  refutation 
of  this  doctrine  of  'identification/  But  it  is  needless  to  do 
so  any  longer,  since  the  entire  doctrine  has,  since  our  first 
*^  edition,  been  exploded  in  every  court,  beginning  with  New 
York  and  ending  with  Pennsylvania.  It  was  finally  over- 
ruled in  England  a  few  years  ago.  The  only  remnant  of  this, 
doctrine  which  remains  in  sight  anywhere  is  the  theory  that 
one  who  rides  in  a  private  conveyance  thereby  makes  the  driver 
his  agent,  and  is  thus  responsible  for  the  driver's  negligence, 
even  though  he  has  absolutely  no  power  or  right  to  control 
the  driver.  This  extraordinary  theory,  which  did  not  even  occur 
to  the  hair-splitting  judges  in  Thorogood  v.  Bryan,  8  Com.  B. 
115,  was  invented  in  Wisconsin  and  sustained  by  a  process  of 
elaborate  reasoning;  and  this  Wisconsin  decision,  in  evident 
ignorance  of  all  decisions  to  the  contrary,  was  recently  followed,, 
with  some  similar  reasoning,  in  Montana,  and  in  Nebraska,, 
without  any  reasoning  whatever;  which  last  is  certainly  the  best 
method  of  reaching  a  conclusion,  directly  opposed  to  commoi^ 
sense  and  to  the  decisions  of  twenty  other  courts.  The  notion 
that  one  is  the  'agent'  of  another,  who  has  not  the  smallest  right 
to  control  or  even  advise  him,  is  difficult  to  support  by  any  sen* 
sible  argument.  This  theory  is  universally  rejected,  except  in 
the  three  states  mentioned,  and  it  must  soon  be  abandoned  even, 
there'' 

Tne  doctrne  of  imputable  negligence,  as  far  as  it  relates 
to  a  child,  has  been  fully  discussed  and  expressly  repudiated 
by  this  court  in  Bottoms  -  Seaboard  etc.  E.  E.  Co.,  114  N.  C» 
699,  41  Am.  St.  Rep.  799,  19  S.  E.  730,  25  L.  R.  A.  784. 
Even  if  this  phase  of  the  question  were  Jiow  before  us,  we  cou]^ 
add  but  little  to  what  was  there  so  fully  and  abiy  saio^ 

There  must  be  a  new  triaL 
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The  Running  of  a  Train  through  a  citj  in  ezeeos  of  the  speed  au- 
thorized by  ordinance  is  negligence:  Chicago  etc.  B.  B.  Go.  ▼• 
MocheU,  193  111.  208,  61  N.  £.  1028,  86  Am.  St.  Bep.  318,  and  sefo 
the  cases  cited  in  the  cross-reference  note  thereto;  Daly  v.  Milwaukee 
Elec.  By.  etc.  Co.,  119  Wis.  398,  100  Am.  St.  Bep.  893,  96  N.  W. 
832. 

The  Neffligence  of  a  Parent  is  not  ordinarily  imputable  to  his  minor 
child:  Ives  v.  Welden,  114  Iowa,  476,  89  Am.  St.  Bep.  879,  87  N. 
W.  408,  54  L,  B.  A.  854j  Wymore  v.  Mahaska  County,  78  Iowa, 
396,  16  Am.  St.  Bep.  449,  43  N.  W.  264,  6  L.  B.  A.  545;  notes  to 
West  brook  v.  Mobile  etc.  B.  B.  Co.,  14  Am.  St.  Bep.  591;  Bamee 
T.  Shreveport  City  B.  B.  Co.,  49  Am.  St.  Bep.  408.  But  see  the  note 
to  Freer  v.  Cameron,  55  Am.  Dec.  6?77. 

Th>e  Negligence  of  a  Driver  is  not  ordinarily  imputable  to  a  person 
riding  with  him  in  the  vehicle:  Brannen  v.  Kokomo  etc  Co.,  115 
Ind.  115,  7  Am.  St.  Bep.  411,  17  N.  E.  202;  Nesbit  v.  Gamer,  75 
Iowa,  314,  9  Am.  St.  Bep.  486,  39  N.  W.  516,  1  L.  B.  A.  152;  Town 
of  Knightstown  v.  Musgrove,  116  Ind.  121,  9  Am.  St.  Bep.  827,  18 
N.  E.  452;  Noyes  v.  Boscawen,  6?4  N.  H.  361,  10  Am.  St.  Bep.  410, 
10  Atl.  690;  Mullen  v.  Owasso,  100  Mich.  103,  43  Am.  St.  Bep.  436, 
68  N.  W.  663,  23  L.  B.  A.  693;  Leavenworth  v.  Hatch,  57  Kan.  67, 
57  Am.  St.  Bep.  309,  45  Pac.  65;  Beading  Township  y.  Telfer,  67  Kan. 
798,  57  Am.  St.  Bep.  85?,  48  Pac.  134;  Gulf  etc.  By.  Co.  ▼.  Pendry, 
87  Tex.  553,  47  Am.  St.  Bep.  125,  29  S.  W.  1038.  Compare  Whit- 
taker  ▼.  Helena,  14  Mont.  124,  43  Am.  St.  Bep.  621,  35  Pae.  904. 
For  the  application  of  this  rule  to  cases  of  collisions  with  railway 
trains,  see  Miller  ▼.  Louisville  etc.  By.  Co.,  128  Ind.  97,  25  Am.  St 
Rep.  419,  27  N.  E.  339;  Dean  v.  Pennsylvania  B.  B.  Co.,  129  Pa.  St. 
614,  15  Am.  St.  Bep.  783,  18  Atl.  718,  6  L.  B.  A.  143;  Carson  v. 
Federal  St.  etc.  By.  Co.,  147  Pa.  St.  219,  30  Am.  St.  Bep.  727,  23 
Atl.  369, 15  L.  B.  A.  257;  Dlinois  Cent.  B.  B.  Co.  v.  McLeod,  78  Miss. 
334,  84  Am.  St.  Bep.  630,  29  South.  76,  62  L.  B.  A.  964. 


COWAN  V.  ROBERTS. 
[134  N.  C.  415,  46  S.  E.  979.1 

CITTABAKTT  l8  a  Promise  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in  case  of  the  failure  of  an- 
other  person  who  is  himself,  in  the  first  instance,  liable  to  such  pay- 
ment or  performance,     (p.  847.) 

OUABANT7  OF  PAYMENT — Qnaranty  for  Oolleetion. — A 
guaranty  of  payment  is  an  absolute,  promise  to  pay  a  debt  at  maturitv 
if  not  paid  by  the  principal  debtor,  wliile  a  jiruaranty  for  collection 
is  only  a  promise  to  pay  the  debt  upon  condition  that  the  guarantee 
diligently  prosecutes  the  principal  debtor  for  the  recovery  of  the 
debt  without  success,     (p.  847.) 

OUABAKTY — ^Absolnte. — ^The  words  "I  do  hereby  guarantee 
any  debts''  is  an  absolute,  direct,  and  unconditional  promise  to  aa- 
«iwer  for  the  default  of  the  principal  debtor,     (p.  848.) 

OXJABANTY— Absolute — Notice  of  Acceptance.— If  an  under- 
taking U  to  guarantee  any  contract  which  may  be  made  the  obligation 


Digitized  by  VjOOQIC 


Ao  uub  cuAisii>«rni  turn  cuubiugtsub^  uub  B08Qiui»e  cuiu  unconaibionaiy  ana 
no  notice  of  acceptance  ia  necessary,     (p.  848.) 

OUABAKTY. — ^Notice  of  Acceptance  ia  not  required  when  there 
ia  a  direct  promise  of  guaranty,     (p.  849.) 

OUABAinrr-— Consideration. — The  promise  of  the  guarantee  to 
furnish  goods  to  the  principal  is  sufficient  consideration  to  support 
the  contract  of  guaranty,     (p.  849.) 

OUABANTT— Fraud  of  PrincipaL— If  a  principal  debtor  agrees 
to  secure  a  second  guarantor  before  delivery  of  the  contract  of  guar- 
anty,  without  the  knowledge  of  the  guarantee,  but  fails  to  do  so,  the 
guarantor  is  still  bound  by  his  contract,     (p.  850.) 

OUABANTT— Negligence  of  Guarantor.— Failure  by  the  guar- 
antor,  for  a  long  period,  to  notify  the  guarantee  that  the  conation 
of  the  delivery  of  the  contract  of  guaranty,  has  not  been  complied 
with,  during  which  time  further  credit  has  been  extended,  estops 
the  cniarantor  from  taking  advantage  of  the  breach  of  such  conditioD. 
(p,  850.) 

OUABANTT. — ^Borden  of  Showing  Lack  of  DUigenoe  by  the 
guarantee  in  prosecuting  the  principal  debtor  so  as  to  release  the 
guarantor,  is  upon  the  latter,     (p.  851.) 

Boberts  Brothers  were  in  1899  indebted  to  the  plaintiffs  for 
goods  Bold  to  them,  and  being  unable  to  make  further  puichases 
on  credit  without  security,  procured  their  uncle,  the  defendant, 
to  sign  and  deliver  a  guaranty  in  the  following  words : 

'Knoxville,  Tenn.,  April  8,  1899. 
'T  hereby  guarantee  to  Cowan,  MeClung  &  Co,  any  debts 
which  Eoberts  Brothers  now  owe  or  may  owe  in  the  future, 
to  the  extent  of  two  thousand  dollars.  This  obligation  to  re- 
main in  full  force  until  the  debt  now  due  Cowan,  McClung  & 
Co.  is  fully  discharged  and  this  agreement  annulled  in  writing. 

'"W.  S.  BOBEETS.^' 

Afterward  plaintiffs,  at  different  times,  sold  and  deliyered  to 
Boberts  Brothers  various  goods,  wares,  and  merchandise  and 
by  this  action  seek  to  recover  the  amount  named  in  fhe  gaar- 
aniy.  No  notice  was  given  by  plaintiffs  to  defendant  of  the 
acceptance  of  the  guaranty. 

Merrimon  &  Merrimon,  for  the  plaintiffs. 

P.  A.  Sondley,  for  the  defendant. 

^^^  WALKER,  J.  The  defendants  counsel  in  his  able  ar- 
gument before  us  relied  upon  three  grounds  of  defense:  1.  That 
there  was  no  evidence  that  the  plaintiffs  had  accepted  the  goar- 
anty  and  notified  the  defendant  of  their  acceptance;  2.  That 
there  was  no  consideration  to  support  the  guaranty  as  to  the 
debt  already  due  by  Boberts  Brothers  to  the  plaintiffs  amount- 
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ing  to  seventeen  hundred  and  forty-two  dollars  and  fifty  cents; 
3.  That  the  garacity  was  given  upon  a  condition  which  was 
never  performed,  and  that  it  is  therefore  void  even  in  the 
hands  of  the  plaintiffs. 

A  guaranty  is  a  promise  to  answer  for  the  payment  of  some 
debt^  or  tiie  performance  of  some  duty,  in  case  of  the  failure 
of  another  person  who  is  himself  in  the  first  instance  liable  to 
such  payment  or  performance:  Carpenter  v.  Wall,  20  N.  C. 
144.  There  is  a  well-defined  distinction  between  a  guaranty 
of  payment  and  a  guaranty  for  the  collection  of  a  debt,  the 
former  being  an  absolute  promise  to  pay  the  debt  at  maturity 
if  not  paid  by  the  principal  debtor,  when  the  guarantee  may 
bring  an  action  at  once  against  the  guarantor,  and  the  latter 
being  a  promise  to  pay  the  debt  upon  condition  that  the  guar- 
antee diligently  prosecuted  the  principal  debtor  for  the  recovery 
of  the  debt  without  success:  *^^  Jones  v.  Ashford,  79  N.  C. 
172;  Jenkins  v.  WiUdnson,  107  N.  C.  707,  22  Am.  St.  Eep. 
911,  12  S.  E.  630.  The  guaranty  may  also  be  absolute  in 
form,  or  one  which  binds  the  guarantor  to  pay  unconditionally, 
or,  at  all  events,  upon  the  default  of  the  principal,  or  it  may 
be  in  the  fomx  merely  of  an  offer  to  become  bound  upon  the 
default  of  the  principal.  In  the  former  case,  that  is,  where 
there  is  an  absolute  guaranty  or  an  unconditional  promise  to 
indemnify  against  loss  by  the  principal's  default,  no  notice  of 
acceptance  by  the  guarantee  is  required,  the  liability  of  the 
guarantor  being  fixed  and  determined  by  the  ordinary  rules  in 
the  law  of  contracts.  In  the  latter  case,  when  the  transaction 
takes  the  form  of  an  offer  merely  to  become  responsible  for  the 
principal,  notice  of  acceptance  of  the  offer  is  of  course  neces- 
sary in  order  to  charge  the  party,  who  makes  the  offer^  as 
guarantor^  and  this  is  so  because  the  minds  of  the  parties  have 
not  met,  there  is  no  aggregatio  mentium  until  the  offer  is  ac- 
cepted. There  is  a  well-recognized  distinction  therefore  be- 
tween an  offer  or  proposal  to  guarantee  and  a  direct  promise 
of  guarantee.  The  former  requires  in  some  cases  notice  of  ac- 
ceptance, while  the  latter  does  not.  When  the  offer  to  guar- 
antee is  absolute  and  contains  in  itself  no  intimation  of  a  de- 
sire for,  or  expectation  of,  specific  notice  of  acceptance,  it  may 
be  supposed  that  the  offerer  has  a  reasonable  knowledge  that 
his  guaranty  will  be  accepted  and  acted  upon,  unless  he  is  in- 
formed to  tiie  contrary:  2  Parsons  on  Contracts,  8th  ed.,  c.  2, 
sec.  4,  and  notes,  where  the  subject  is  fully  discussed.  It  is 
said  that  if  the  party  distinctly  and  absolutely  guarantees  a 
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certain  line  of  credit,  it  presupposes  some  sort  of  a  request  for 
a  guaranty^  emanating  from  the  guarantee^  and  for  this  reason 
no  formal  acceptance  by  the  guarantee  is  necessary;  but  if 
it  be  only  a  proposition  to  guarantee  the  credits^  and  not  a  posi- 
tive promise  to  guarantee  them^  the  acceptance  of  the  propo- 
sition must^  in  some  '^^  way^  and  within  a  reasonable  time, 
le  communicated  before  the  guarantor  can  be  held  liable  on  it: 
Tiedeman  on  Commercial  Paper,  sec  420. 

In  our  case,  the  guaranty  is  a  direct  and  unconditional  prom- 
ise to  answer  for  the  default  of  the  principal  to  the  amount 
of  two  thousand  dollars.  The  words  of  the  contract  are  in 
praesenti,  "I  do  hereby  guarantee/'  and  superadded  are  the 
A\ords,  "This  obligation  to  remain  in  full  force/'  Language 
could  not  be  stronger  to  express  the  intention  to  become  liable 
at  once  without  any  expectation  of  notice  that  the  plaintiffs 
will  accept  the  guaranty.  It  was  not  an  offer,  nor  did  it  imply 
an  oflfer  merely,  but  it  was  in  itself  a  complete  and  binding 
l)romise  to  guarantee  and  needed  only  the  sale  of  the  goods 
by  the  plaintiffs  to  make  it  otherwise  effectual:  1  Parsons  on 
Contracts,  466,  467. 

We  cannot  distinguish  this  case  from  Straus  y.  Beardsley, 
79  N.  C.  59,  where  the  court  says:  "If  the  undertaking  be  to 
guarantee  the  contract  which  may  be  made,  the  obligation  is 
not  collateral  and  contingent,  but  absolute  and  unconditional, 
^nd  no  notice  is  necessary.  •  •  .  •  The  undertaking  is  to  pay 
a  certain  sum,  and  by  the  terms  of  the  condition  it  is  discharged 
only  when  the  goods  have  been  delivered  under  its  provisions, 
by  actual  payment  of  the  purchase  price.  If  the  goods  are  de- 
livered, the  contract  is  to  pay  for  them,  and  a  compliance  with 
this  condition  is  the  only  means  of  discharging  the  obligation. 
It  thus  became  the  duty  of  the  intestate  and  his  associates  to 
ascertain  for  themselves  if  the  plaintiffs  furnished  the  goods 
and  that  they  were  paid  for,  and  no  notice  or  demand  was 
necessary  to  charge  them  with  the  debf:  See,  also.  Walker  v. 
Brinkley,  131  N.  C.  17,  42  S.  E.  333. 

In  Williams  v.  Collins,  4  N.  C.  382,  383,  this  court  drew  the 
distinction  between  a  guaranty  that  a  certain  person  will  be  able 
to  comply  with  the  proposed  contract  and  one  ^^^  wherein  the 
promise  is  that  he  shall  comply.  In  the  latter  case  which  is 
ours,  the  court  held  that  the  guarantor,  "to  all  legal  conse- 
quences, became  pledged  absolutely  to  the  same  extent  as  the 
principal  debtor  was  bound,  as  soon  as  the  guarantee  parted 
witii  his  property.'*    In  Shewell  v.  Knox,  12  N.  C.  404^  all  the 
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judges  agreed  that,  if  the  guaranty  is  abeolute  and  addresfled 
to  an  individnal,  no  notice  of  acceptance  is  necessary,  and  one 
of  the  jadges  held  that  it  was  not  even  necessary  when  a  letter 
of  credit  was  given  under  the  circumstances  of  that  case.  The 
general  principle  as  to  when  notice  of  acceptance  of  an  offer  to 
contract  becomes  necessary  is  considered  in  the  cases  of  Crook 
V.  Cowan,  64  N.  C.  743,  and  Ober  v.  Smith,  78  N.  C.  813. 
The  question  as  to  notice  of  acceptance  in  cases  of  guaranty  is 
very  ably  and  exhaustively  discussed,  with  a  full  review  of  the 
English  and  American  authorities,  in  the  case  of  Wilcox  v. 
Draper,  12  Neb.  188,  41  Am.  Eep.  763,  10  N.  W.  679,  and 
the  conclusion  is  reached  that  when  there  is  a  direct  promise 
of  guaranty  no  notice  of  acceptance  is  required :  Allen  v.  Peck, 
3  Cush.  242;  Powers  v.  Bumcratz,  12  Ohio  St  273;  Union 
Bank  v.  Coster,  8  N.  Y.  212,  63  Am.  Dec.  280;  City  Nat  Bank 
▼.  Phelps,  86  N.  Y.  484;  2  Addison  on  Contracts,  8th  ed.,  84 
(♦651).  The  case  of  Gregory  v.  Bullock,  120  N.  C.  260,  26  S. 
£.  820,  does  not  apply,  as  the  court  held  that  there  was  no  con- 
tract at  all  in  that  case,  and  what  is  said  about  the  guaranty 
was  with  reference  to  the  particular  facts  xmder  consideration, 
from  which  it  appeared  that  there  was  only  '^a  proposal  based 
upon  an  uncertain  event."  The  guaranty  in  this  case  as  to 
both  the  past  and  future  indebtedness  is  evidenced  by  one  and 
the  same  instrument  and  is  supported  by  one  and  the  same  con- 
sideration, and  we  do  not  therefore  see  why  the  law  applicable 
to  the  one  should  not  also  determine  the  liability  in  the  case 
of  the  other. 

We  are  of  the  opinion  that  the  testimony  of  the  defendant 
***•  as  to  his  interviews  and  communications  with  the  prin- 
cipals, Boberts  Brothers,  and  his  subsequent  promise  to  pay  for 
the  goods  after  the  guaranty  had  been  executed  by  him,  fur- 
nishes some  evidence  to  show  that  he  knew  the  guaranty  had 
been  delivered  to  the  plaintiffs  and  that  they  were  acting  upon 
it,  or  intended  to  do  so. 

There  was  a  sufficient  consideration  to  support  the  guaranty 
as  to  the  debt  already  due.  The  agreement  as  to  the  existing 
and  the  future  indebtedness  was  indivisible,  and  was  based 
upon  one  and  the  same  consideration,  which  was  that  the  plain- 
tiffs should  sell  more  goods  to  the  principals  to  enable  them  to 
replenish  their  stock,  which  he  did.  It  is  not  necessary  that 
the  consideration  should  be  full  or  adequate,  as  in  the  case  of 
bona  fide  purchasers  for  value.  .  If  there  was  any  legal  consid- 
eration, it  is  sufficient.    The  promise  of  the  guarantee  to  f ur- 
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niBn  tne  gooos  was  sucn  ft  consiaerauon  and  supports  tne  con- 
tract of  guaranty:  1  Parsons  on  Contracts,  4C3,  467. 

The  third  ground  of  defense  is  not  tenable.  If  the  written 
guaranty  was  given  to  the  principals  upon  condition  that  it 
should  not  be  delivered  to  tho  plaintiffs  until  it  was  signed  by 
J.  J.  Roberts  and  they  delivered  it  in.  violation  of  the  condi- 
tion^ and^  thuB^  as  is  said  in  the  case^  practiced  a  fraud  upon 
the  defendant^  the  defendant  is  bound,  as  the  plaintiffs  did  not 
participate  in  this  alleged  fraud,  nor  is  it  shown  that  they  had 
notice  of  it  The  liability  of  the  defendant  is  founded  upon 
the  principle  that  where  one  of  two  persons  must  suffer  loss  by 
the  misconduct  or  fraud  of  a  third  person,  or  by  his  breach  of 
confidence,  as  in  our  case,  the  loss  should  fall  upon  him  who 
first  reposed  the  confidence  or  who,  by  his  negligence  made  it 
possible  for  the  lose  to  occur,  rather  than  on  an  innocent  third 
person.  The  liability  of  the  defendant  in  this  respect  is  fully 
established  by  the  case  of  Vass  v.  Eiddick,  89  N.  C.  6.  See,. 
«»  also.  Farmers'  Bank  v.  Hunt,  124  N.  C.  171,  32  S.  E.  546; 
State  V.  Lewis,  73  N.  C.  141,  21  Am.  Rep.  461. 

The  plaintiffs  agreed  to  sell  the  goods  to  the  principals  not 
upon  the  single  consideration  that  the  defendant  would  guar- 
antee the  payment  of  the  price,  but  upon  the  further  and  ad- 
ditional consideration  that  he  would  guarantee  also  the  pay- 
ment of  existing  indebtedness.  He  would  not  have  sold  but  for 
the  last  consideration,  and  therefore  by  reason  of  the  guaranty 
he  has  been  induced  to  change  his  position,  and  should  thd^ 
guaranty,  as  to  that  indebtedness,  be  declared  invalid,  he  will 
be  prejudiced,  as  he  no  doubt  would  have  taken  immediate 
steps  to  collect  his  claim  if  the  guaranty  had  not  been  given. 
It  will  be  impossible  for  him  now  to  save  himself  for  the  rea- 
son that  the  principals  have  become  insolvent  and  have  been 
adjudged  bankrupts.  We  have  said  this  much,  though  we  do 
not  concede  that,  in  order  to  charge  the  defendant  on  the  guar- 
anty, it  is  necessary  to  show  a  change  in  tiie  guarantee's  posi- 
tion hj  which  he  may  be  prejudiced  if  the  guaranty  is  held 
to  be  void. 

We  have  not  commented  upon  the  evidence  in  this  case,  from 
which  it  appears  that  the  defendant  knew,  on  the  day  after 
the  guaranty  was  given,  that  it  had  been  sent  to  the  plaintiffs 
and  had  ;iot  been  signed  by  J.  J.  Roberts,  and  knowing  this 
fact,  and  ''mistrusting''  the  principals,  as  he  did,  according 
to  his  own  testimony,  he  delayed  for  nearly  three  months  to 
notify  the  plaintiffs  of  the  alleged  condition  annexed  to  th<^ 
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gnaranty,  and  in  the  meantime  they  had  sold  the  goods.  When 
they  refused  to.  surrender  their  security,  he  finally  agreed  te 
pay  the  bill  for  the  goods  sold  after  the  date  of  the  guaranty. 
This  was  a  clear  case  of  negligence  on  his  part,  and  the  conse- 
quences of  this  negligence  must  be  visited  upon  him  and  must 
not  be  borne  by  the  plaintiffs,  who  are  innocent  parties.  As 
said  in  State  v.  Lewis,  73  N.  C.  141,  21  Am.  Eep.  461,  ^^  the 
defendant  acted  upon  the  assurance  that  another  would  do  aa 
act  which  he  knew  might  be  defeated  or  prevented  by  various 
accidents,  and  he  must  therefore  take  the  risk  of  such  assur- 
ance being  fulfilled.  He  confided  in  the  principals,  Boberts 
Brothers^  and  the  condition  that  J.  J.  Eoberts  should  sign 
with  him  was  communicated  to  them  alone.  He  failed  to  use 
ordinary  precaution  either  to  protect  himself  or  to  protect  the 
guarantee.  If  the  defendant,  in  any  phase  of  the  testimony, 
can  be  regarded  as  an  innocent  person  in  this  transaction,  it  yet 
remains  as  an  inflexible  rule  of  the  law  that  where  one  of  two 
innocent  persons  must  suffer,  he,  who  haa  enabled  a  third  per- 
son to  occasion  the  loss,  must  sustain  it.  This  is  said  to  be  a 
doctrine  of  general  application,  and  is  a  most  just  and  reason- 
able one:  State  v.  Lewis,  73  N.  C.  141,  21  Am.  Eep.  461.  To 
permit  the  defendant  to  avail  himself  of  his  defense  to  this 
action  would  also  contravene  that  other  just  and  inflexible 
maxim  of  the  law  that  no  man  shall  take  any  advantage  of  his 
own  wrong. 

No  question  arises  in  this  case  as  to  diligence  on  the  part  o£ 
the  guarantee  in  collecting  the  debt  from  the  principal,  as  this 
is  a  guaranty  of  payment  and  not  for  collection,  and,  besides, 
the  burden  of  proof  in  this  respect  would  be  on  the  defendant 
The  case  shows  that  notice  of  the  default  of  the  principal  was 
given,  and  demand  made  upon  the  guarantor  before  the  suit 
was  commenced. 

Our  conclusion  is  that  there  was  error  in  the  intimation  of 
opinion  by  the  court  adverse  to  the  plaintiffs,  by  which  they 
were  driven  to  a  nonsuit.  The  judgment  must  therefore  be  set 
aside  and  a  new  trial  awarded. 

Mr.  jQStica  Montgomery  Dissented  in  part  and  said:  "The  guaranty 
upon  its  face  is  divisible  into  two  parts:  one  branch  seems  to  be  an 
obligation  for  the  payment  of  a  debt  already  existing  and  due  by 
the  principals  to  the  guarantees,  and  the  other  branch  is  in  the  na- 
ture of  a  security  for  a  debt  to  be  contracted  in  the  future  by  thb 
principals  with  the  plaintiffs.     By  the  terms  of  the  guaranty  in  re- 
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Bpeet  to  the  debt  already  due,  tbe  obligation  Kppean  to  be  an  abso- 
lute gnarantj,  and  if  there  was  a  consideration  to  support  it,  t^e 
defendant  is  liable  for  its  payment 

''As  to  the  second  branch  of  the  gaarantj— that  is,  the  guaranty 
of  the  amount  of  the  debt  to  be  contracted  in  the  future  by  the  prin- 
cipals—a notice  of  acceptance  by  the  guarantees,  the  plaintiffs,  was 
necessary.  That  branch  of  the  guaranty  was  not  absolute,  and  in 
Gregory  t.  Bullock,  120  N.  a  260,  26  a  E.  820,  the  court  said:  'The 
answer  is  that  the  alleged  guarantee  gave  no  notice  of  his  accept- 
ance within  a  reasonable  time.'  In  Adams  v.  Jones,  12  Pet.  213,  9 
Jj,  ed.  1060,  Mr.  Justice  Story  said:  'Notice  is  necessary  to  be  given 
the  guarantor  that  the  person  giving  credit  has  accepted  or  acted 
upon  the  guaranty,  and  given  credit  on  the  faith  of  it.  This  is  no 
longer  an  open  question  in  this  court.' 

"In  the  case  of  dune  v.  Ford,  66  Hun,  479,  8  N.  Y.  Supp.  719,  cited 
in  the  argument  here,  the  guaranty  was  in  these  words:  'Dear  Sir: 
We  hereby  agree  to  guaranty  the  expenses  of  the  members  of  the 
Gaelic  Athletic  Association  to  the  sum  of  $660  (six  hundred  and  fifty 
dollars),  or  the  amount  due  under  that  tgwte.'  The  guarantee  was 
the  proprietor  of  a  hotel  in  New  York  City  at  which  the  members  of 
the  association  were  boarding,  and  were  in  arrears  for  board  for  the 
sum  of  four  hundred  and  seventy-five  dollars.  After  the  delivery 
of  the  guaranty  they  incurred  the  further  expense  of  one  hundred 
and  seventy-five  dollars.  The  question  of  notice  of  acceptance  by 
the  guarantee  was  not  raised,  the  matter  of  consideration  was  the 
only  point  in  the  case,  and  the  court  held  that  the  incurring  of  the 
one  hundred  and  seventy-five  doUars  expense  for  the  board,  after 
the  guaranty  was  given,  was  a  sufficient  consideration  for  the  amount 
due  in  the  past.  In  the  case  of  Paige  v.  Parker,  74  Mass.  (8  Gray) 
211,  cited  on  the  argument  here,  the  court  held  that  the  guaranty  was 
an  absolute  one,  and  therefore  that  notice  was  not  necessary.  The 
paper-writing  in  that  case  guaranteed  the  prompt  payment  at  mature 
ity  of  any  amount  that  might  be  due  by  the  principal  for  goods, 
wares  and  merchandise  to  be  sold  by  the  guarantee  to  the  amount  of 
five  hundred  dollars.  The  court  in  that  case  said  that  'however  this 
may  be,  we  are  of  opinion  that  the  defendant  in  this  case  had  notice 
that  his  guaranty  was  accepted.  An  absolute  guaranty  was  written 
by  Blodgett  &  Co.  in  their  store  and  for  their  benefit.  The  defend- 
ant signed  it  there  and  left  it  with  them  as  a  complete  contract,  and 
they  retained  it.  This  was  an  acceptance  by  them,  for  which  he  must 
be  held  to  have  notice.'  " 


Notice  of  Acceptance  is  generally  held  necessary  to  complete  a  eon* 
tract  of  guaranty:  German  Sav.  Bank  v.  Drake  Hoofing  Co.,  113 
7owa,  184,  83  N.  W.  960,  51  L.  E.  A.  758,  84  Am.  St.  Bep.  335,  and 
rases  cited  in  the  cross-reference  note  thereto;  Merchants'  Nat.  Bank 
V.  Citizens'  State  Bank,  93  Iowa,  650,  57  Am.  St.  Bep.  284,  61  N.  W. 
li>65;  Bishop  v.  Eaton,  161  Mass.  496,  42  Am.  St.  Bep.  437,  37  N.  £» 
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<65;  Taussig  y.  Beid,  145  lU.  488,  36  Am.  St.  Bep.  504,  32  N.  E.  918. 
For  authorities  holding  such  notice  unnecessary,  see  London  etc.  Bank 
T.  Parrott,  125  Cal.  472,  73  Am.  Bt.  Bep.  64,  58  Pae.  164;  Bank  of 
Newbarj  y.  Sinclair,  60  N.  H.  100,  49  Am.  Bep.  807;  Wilcox  y. 
Draper,  12  Keb.  138,  41  Am.  Bep.  763.  As  to  the  necessity  of  givincf 
the  guarantor  notice  of  default,  see  Mam«row  y.  National  Lead  Co., 
909  HI.  626,  99  Am.  St.  Bep.  196,  69  N.  E.  504. 

A  Bwrt^  Who  8ign8  a  Bond  on  Condition  that  it  is  not  to  be  de- 
liyered  until  others  sign  it  is  neyertheless  bound,  according  to  many 
authorities,  unless  the  obligee  has  notice  of  the  condition:  Benton 
County  Say.  Bank  y.  Boddicker,  105  Iowa,  548,  67  Am.  Bt.  Bep.  310, 
76  N.  W.  632,  45  L.  B.  A.  321;  Carter  y.  Moulton,  51  Kan.  9,  37  Am. 
St.  Bep.  259,  32  Pac.  633,  20  L.  B.  A.  309;  monographic  note  to  Es- 
tate of  Bamsey  y.  People,  90  Am.  St.  Bep.  194,  195.  See,  howeyer, 
Qpeneer  y.  McLean,  20  Ind.  App.  626,  67  Am.  St.  Bep.  271,  50  N.  E. 
769;  Smith  T.  Spragins,  109  Ky.  535,  95  Am«  St.  Bep.  891,  59  S.  W. 
855. 


CABTEB  V.  WHITE. 
[184  N.  a  466,  46  a  E.  968.] 

JUDGMENTS — Rob  Judicata. — ^Th«  decision  on  appeal  f  rom  aa 
order  eontinuing  until  the  time  of  the  hearing  of  an  injunction  re* 
straining  trespass,  as  to  the  effect  of  a  judgment  in  another  action 
and  subsequent  partition  proceedings  is  not  th«  law  of  the  case,  so  as 
to  bo  eonclusiye  on  appeal  from  the  final  judgment  in  the  trespass 
suit.    (p.  856.) 

PABTITION^—Judgment  In  partition  determining  the  respee- 
tiye  interests  of  parties  thereto  is  binding  on  them  as  against  an 
after-acquired  title,    (pp.  861,  862.) 

Pmden  &  Pmden  and  Shepherd  &  Shepherd,  for  the  plaan- 
tifEs. 

E.  F.  Aydlett,  for  the  defendant. 

^^  CONNOE,  J,  The  plaintiffs,  trustees  of  Swan  Island 
Club,  prosecute  this  action  against  the  defendant  for  an  alleged 
trespass  upon  the  land  described  in  the  complaint.  They  de- 
mand judgment  for  damages  and  other  relief.  The  defendant 
in  his  answer  denies  the  ownership  as  alleged,  admits  an  entry 
upon  the  land  and  sets  up  title  to  an  undivided  interest  therein. 
Appropriate  issues  were  framed  and  submitted  to  the  jury.  The 
plaintiffs  introduced  the  record  of  a  civil  action  lately  pending 
and  determined  in  the  superior  court  of  Currituck  county,  where- 
in the  present  plaintiffs,  James  C.  Carter  and  William  Minot, 
Jr.,  together  with  W.  H.  Forbes,  trustees  of  Swan  Island  Club, 
were  parties  plaintiff  and  the  present  defendant  waa  party  de- 
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fendant.  It  appears  from  an  inspection  of  said  record  that  the 
plaintifiEs  alleged  that  they  were  the  owners  in  fee  and  in 
possession  of  the  land  described  in  the  complaint  and  that  the 
defendant  had  committed  acts  of  trespass  thereon. 

The  defendant  in  his  answer  denied  that  the  plaintiffs  were 
owners  and  alleged  that  he  was  the  owner  in  fee  of  an  nndiyided 
interest  in  the  land.  He  admitted  the  entry  and  alleged  that  the 
same  was  lawful. 

The  cause  came  on  for  trial  at  fall  term^  1896,  and  the  fol- 
lowing issue  was  submitted  to  the  jury:  **To  what  part  of  the 
land  described  in  the  complaint  are  the  plaintiffs,  trustees,  and 
the  defendant  respectively  entitled?"  and  the  jury  responded: 
•'The  defendant  to  one  fifty-fourth  part  of  the  whole,  and  ihe 
plaintiffs  to  the  balance  thereof/'  Judgment  was  rendered  in 
accordance  with  the  verdict,  **that  the  defendant  owns  in  fee 
simple  one  undivided  fifty-fourth  part  of  said  land  and  the 
plaintiffs,  trustees,  the  balance  of  the  same/'  A  full  descrip- 
tion of  the  land  is  set  out  in  the  judgment.  Thereafter  the 
plaintiffs  in  said  action  instituted  a  special  proceeding  in  which 
the  defendant  therein  being  the  defendant  herein,  was  party  de- 
fendant for  the  ^^^  purpose  of  having  partition  of  the  land.  In 
the  petition  in  said  proceedings  the  plaintiffs  alleged  that  they 
were  tenants  in  common  with  the  defendant  of  the  land  de- 
scribed therein,  being  the  same  land  described  in  the  complaint 
in  the  civil  action,  and  setting  forth  the  interest  of  the  parties. 
The  defendant  filed  no  answer  and  the  court  rendered  judgment 
directing  partition,  appointing  commissioners  for  that  purpose. 
The  commissioners  made  partition,  allotting  to  the  defendant  by 
metes  and  bounds  one  fifty-fourth  part  in  value  of  the  land 
and  to  the  plaintiffs  the  balance  thereof;  and  on  September  23, 

1898,  their  report  was  duly  confirmed  by  the  court  and  the  par- 
ties adjudged  to  hold  the  portions  allotted  to  them  by  the  com- 
missioners. Thereupon  the  defendant  introduced  a  grant  for 
the  locus  in  quo  from  the  state  to  John  Williams,  Thomas  Will- 
iams and  Jeremiah  Land,  also  a  deed  from  Thomas  Land  to 
himself  bearing  date  February  1,  1899.  The  defendant  showed 
that  Thomas  was  one  of  the  heirs  at  law  of  Jeremiah  Land^  one 
of  the  persons  named  in  the  grant. 

The  record  also  states  "that  it  is  admitted  the  defendant  is 
a  tenant  in  common  with  them  to  the  extent  of  the  interest  con- 
veyed to  him  under  the  deed  from  Thomas  Land  of  February  1, 

1899,  unless  the  defendant  is  estopped  by  the  proceedings  set 
up  in  this  action/'    It  was  conceded  that  the  present  plaintiffs 
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succeeded  to  the  title  of  the  plaintiffs  in  said  action  and  pro- 
ceeding. The  plaintiffs  moved  for  judgment,  the  motion  waa 
denied  and  the  plaintiffs  excepted. 

The  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  Jeremiah  Land  was  one  of  the  original  grantees 
from  the  state  to  the  land  in  controversy,  that  he  died  seised 
•of  the  same,  and  that  Thomas  Land,  from  whom  the  defendant 
bought  February  1,  1899,  was  not  a  party  to  the  proceedings 
introduced  in  evidence,  the  defendant  was  *^  not  estopped. 
The  plaintiffs  excepted,  and  from  a  judgment  for  the  defendant 
4ippealed. 

The  plaintiffs  contend  that  the  defendant  is  estopped  from 
asserting  title  to  any  portion  of  or  interest  in  the  land  in  con- 
troversy, first,  by  the  verdict  and  judgment  in  the  civil  action 
rendered  at  fall  term,  1896;  and,  second,  by  the  final  judgment 
in  the  special  proceedings  for  partition  of  September  23,  1898. 

The  defendant  admits  that  he  is  estopped  to  assert  any  title 
which  he  owned  at  the  time  of  the  institution  of  said  action  and 
of  said  special  proceeding,  or  which  he  has  derived  from  the 
parties  to  said  action,  or  any  person  claiming  under  said  par- 
ties, but  insists  that  he  is  not  estopped  to  assert  title  derived 
from  Thomas  Land,  who  claims  under  Jeremiah  Land,  neither 
of  whom  were  parties  to  or  in  any  manner  bound  by  the  judg- 
ment in  said  action  or  proceeding.  This  is  the  sole  question 
presented  upon  this  record. 

Before  proceeding  to  discuss  the  authorities  relied  on  by  coun- 
sel, it  will  be  wdl  to  note  the  disposition  of  this  case  made  by 
this  court  at  August  term,  1902:  Carter  v.  White,  131  N.  C. 
14, 42  S.  E.  442.'  The  case  as  then  presented  was  an  appeal  from 
an  order  continuing  to  the  hearing  an  injunction  restraining  the 
defendant  from  trespassing  upon  the  land  pending  litigation. 
The  court  decided  that  the  judge  was  in  error  in  making  said 
order.  It  is  not  contended  that  the  judgment  then  rendered 
was  final  or  worked  an  estoppel  upon  the  plaintiffs  to  furiher 
prosecute  this  action.  The  appeal  was  not  from  any  "judgment*' 
but  from  a  "judicial  order*'  as  provided  in  section  548  of  the 
code.  The  term  "order**  is  sometimes  applied  *^^  to  an  Inter- 
locutory judgment  or  decree.  Indeed,  under  the  codes  of  the 
several  states  interlocutory  judgments  and  decrees  avQ  no  longer 
recognized  and  "orders**  have  been  substituted  therefor:  17  Am. 
&  Eng.  Ency.  of  Law,  763.  The  defendant,  however,  says  that 
this  court  in  the  opinion  rendered  decided  the  question  now  pre- 
fiented^  and  that  the  decision  became  the  "law  of  the  case**  and 


Digitized  by  VjOOQ IC 


binding  upon  ns  in  all  other  and  future  steps  herein.  It  is 
well  settled  that  the  decision  of  a  question  presented  by  the 
record  and  necessary  to  be  decided  in  the  final  disposition  of 
the  case  is  conclusive  upon  the  parties. 

We  will  not  entertain  a  proposition  to  "rehear**  a  case  by 
means  of  a  second  appeal:  Fretzf elder  y.  Merchants*  Ins.  Co., 
123  N.  C.  164,  31  S.  E.  470,  44  L.  E.  A.  424;  Stezer  t.  Stezer, 
129  N.  C.  296,  40  S.  E.  62.  This  principle,  however,  cannot  be 
BO  extended  as  to  include  such  a  case  as  this.  The  only  question 
presented  by  the  former  appeal  was  whether  his  honor  should 
have  made  the  interlocutory  order  continuing  the  injunction  to 
the  hearing,  and  in  no  manner  involved  the  final  determination 
of  the  case  or  the  rights  of  the  parties  upon  the  trial  thereof. 
We  therefore  conclude  that  it  is  our  duty  to  decide  this  appeal 
as  if  presented  for  the  first  time,  giving  to  the  views  expressed 
by  this  court  such  weight  as  in  our  opinion  they  are  entitled. 
The  learned  justice,  writing  for  the  court,  says :  "In  the  action  of 
ejectment  the  only  title  in  issue  was  that  of  the  defendants;  the 
plaintiffs*  title  was  not  in  controversy.  It  was  there  found  and 
adjudged  th&t  the  defendant  was  a  tenant  in  common  with  the 
plaintiffs.**  The  record  shows  "that  the  action  was  in  trespass 
and  not  ejectment.  The  plaintiffs  expressly  put  their  titie  in 
issue  by  alleging  that  "they  were  the  owners  in  fee  simple  and 
in  the  possession  of  the  land.**  The  defendant  not  only  joined 
issue  by  denying  the  allegation  of  ownership,  but  by  afiSrmatiYe 
averment  put  his  title  in  issue,  alleging  that  he  was  ^'^  the 
owner  of  an  undivided  interest,  stating  the  extent  thereof.  It 
is  difScuIt  to  see  how  the  titie  of  the  parties  could  have  been 
more  clearly  put  in  issue.  Under  the  practice  prevailing  prior 
to  the  adoption  of  the  Code,  the  defendant's  answer  would  have 
constituted  a  general  denial  or  plea  of  "not  guilty**  and  a  special 
plea  of  liberum  tenementum.  The  cause  would  have  been  tried 
upon  the  general  issue  and  the  special  plea.  A  verdict  upon 
the  general  issue  would  not  have  worked  an  estoppel,  for  the  rea- 
son set  forth  by  Pearson,  J.,  in  Eogers  v.  Eatcliff,  48  N.  C.  225 ; 
Stokes  V.  Farley,  50  N.  C.  377. 

In  the  last  case  he  said :  "If  the  defendant  had  relied  on  his 
special  plea,  there  would  have  been  an  estoppel  in  respect  of  his 
title.**  The  effect  of  a  verdict  and  judgment  in  actions  involving 
titie  to  land  under  the  code  system  is  discussed  by  Pearson,  C. 
J.,  in  Falls  v.  Gamble,  66  N.  C.  455,  where  he  says:  **Had  Gam- 
ble brought  his  action  against  Falls  .for  trespass  on  the  land,  and 
Falls  in  his  answer  had  admitted  the  possession  of  Gamble  and 
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the  committing  of  the  alleged  trespass  bj  his  orders  and  put  the 
defense  on  his  title,  ....  a  verdict  and  judgment  would  have 
worked  an  estoppel  in  the  same  way  that  it  would  have  done  in 
the  old  action  trespass  quare  clausum  under  the  plea  of  lib- 
erum  tenementum.  Indeed,  under  the  Code  of  Civil  Frooedure, 
in  an  action  for  land,  when  tiie  complaint  avers  title  in  the  plain-* 
tiff,  the  answer  admits  possession,  denies  the  title  of  the  plain- 
tiff and  sets  up  title  in  the  defendant,  a  verdict  and  judgment 

will  conclude  Ihe  parties  and  privies  in  respect  to  the  title 

In  an  action  for  land,  the  plaintiff,  if  he  does  not  wish  the  ao* 
tion  to  try  title,  should  merely  allege  that  he  is  entitled  to  the 
possession  and  that  the  defendant  withholds  it  to  his  damage; 
and  the  defendant,  if  he  does  not  wish  the  action  to  conclude  the 
title,  should  in  his  answer  merely  deny  the  allegation  of  the 
complaint  so  as  ^'^^  to  make  it  in  effect  a  plea  of  %ot  guilty'  or 
the  'general  issue.*  *' 

We  therefore  conclude  that  the  defendant  is  estopped  by  the 
judgment  to  deny  the  facts  found  by  the  jury,  to  wit,  "that  the 
plaintiffs  are  entitled  to  fifty-three  fifty-fourths  of  the  land.** 
The  effect  of  the  judgment  was  to  leave  the  parties  in  possession 
as  tenants  in  common,  each  having,  as  between  themselves,  the 
interests  adjudged  by  the  court  upon  the  verdict 

In  the  view  whidi  we  take  of  the  effect  of  the  partition  pro* 
ceeding,  it  is  not  necessary  to  decide  the  effect  of  this  estoppel 
upon  an  after-acquired  outstanding  title,  and  we  forbear  to  ex- 
press any  opinion  thereon. 

The  question  next  arises  as  to  the  effect  of  the  final  judgment 
in  the  partition  proceeding  which  was  put  in  evidence.  It  is 
therein  settled  that  the  plaintiffs  and  the  defendants  are  the 
owners  and  entitled  to  the  possession  of  the  several  portions  of 
the  land  allotted  to  them  by  the  commissioners.  The  defendant 
admits  that  he  has  entered  upon  that  portion  of  the  land  al- 
lotted to  the  plaintiffs  and  committed  acts  of  trespass  thereon. 
He  seeks  to  justify  such  entry  by  alleging  that  since  said  parti- 
tion he  has  become  the  owner  of  one-ninth  undivided  interest 
in  said  land  by  virtue  of  a  deed  from  one  Thomas  Land,  who  was 
at  the  time  of  said  partition  by  title  paramount  the  owner  of  such 
interest;  that  neither  said  Land  nor  those  under  whom  he 
claimed  were  parties  to  said  proceeding.  Is  the  defendant  es- 
topped to  assert  such  title  against  the  plaintiffs?  The  plain- 
tiffs say  that  he  may  not  do  so  for  that,  first,  the  final  judgment 
in  the  proceedings  in  partition  settled  the  rights  of  the  parties 
to  the  entire  tract  of  land,  that  the  quantity  to  which  each  party 
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-was  entitled  was  fixed  by  the  judgment,  and  that  neither  paitj 
shall  be  heard  to  bring  into  question  the  fact  so  settled  and  d^ 
termined,  either  by  showing  that  he  then  ^'^  owned  a  larger  in- 
terest or  that  he  has  acquired  an  outstanding  title;  and  second, 
that  there  is  an  implied  warranty  arising  upon  the  paridticHi, 
which  estops,  by  way  of  rebutter,  the  defendant  from  settang  up 
such  title. 

In  regard  to  the  first  question,  it  is  interesting  to  trace  tiie 
development  of  the  law  on  this  subject.  We  are  thereby  enabled 
to  better  understand  and  distinguish  the  conflicting  decisions. 
It  was  held  at  one  time  ^^that  a  writ  of  partition  or  a  petition 
for  partition,  which  is  but  a  substitute  for  the  former,  is  a  mere 
possessory  action^'  and  that  judgment  therein  did  not  bar  or 
estop  the  parties  in  an  action  of  higher  dignity  involving  title: 
Freeman  on  Cotenancy,  sec.  529.  Mr.  Freeman  says:  "In  the 
greater  portion  of  the  United  States  actions  for  partition,  like 
actions  in  ejectment,  have  ceased  to  be  merely  possessory  actions 
and  have  come  to  involve  the  right  as  well  as  the  possession.'' 
He  has  collected  in  the  note  (Nicely  v.  Boyles,  40  Am.  Dec.  638) 
an  interesting  history  of  the  law  and  a  number  of  decided  cases 
upon  the  subject  It  is  not  necessary,  however,  tliat  we  go  be- 
yond our  own  reports  to  find  a  strong,  able  and  exhaustive  dis- 
<;u8sion  of  this  question.  Judge  Pearson,  writing  for  the  court 
in  Armfield  v.  Moore,  44  N.  C.  157,  not  only  vindicates  the  wis- 
dom in  which  the  law  of  estoppel  is  founded,  ''without  which  it 
would  be  impossible  to  administer  law  as  a  system,"  but  applies 
it  to  proceedings  for  partition.  This  case  is  one  of  the  land- 
marks of  our  jurisprudence,  familiar  to  every  lawyer  in  the 
state.  It  is  there  settled  beyond  controversy  that  a  final  decree 
or  a  petition  for  partition  works  an  estoppel  of  record  upon  the 
parties  thereto,  and  that  neither  shall  be  heard  to  say  that  any 
of  the  facts  therein  settled  were  not  true.  He  says:  "Here  we 
have  facts  agreed  on  by  the  parties,  entered  on  the  record,  par- 
tition and  decree  in  pursuance  thereof,  possession  in  severalty." 
....  Mr.  Freeman  says :  "At  the  present  time  ^''^  there  can  b« 
BO  doubt  that  a  judgment  in  a  proceeding  for  the  partition  ol 
land  is  as  conclusive  upon  the  matter  put  in  issue  and  tried,  as 
a  judgment  in  any  other  proceeding,  and  may  be  set  up  as  a  bar 
to  a  writ  of  entry  involving  the  same  question  of  titla  And  a 
suit  for  partition  is  perhaps  the  only  proceeding  known  to  the 
law  in  which  every  possible  question  affecting  the  title  to  real 
estate  may  be  made  an  issue  and  determined":  Freeman  on 
Judgments,  sec.  304.    This  principle  is  in  no  manner  afl!ected  by 
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what  is  said  by  this  court  in  Harrison  y.  Bay^  108  N.  C.  215^ 
23  Am.  St  Bep.  67,  12  S.  E.  993,  11  L.  E.  A.  722.  That  waa 
an  action  to  correct  one  of  the  deeds  of  partition. 

The  defendants  counsel  in  his  well-considered  brief  insists 
that  the  estoppel  operates  only  upon  the  title  which  the  .parties 
to  the  record  tiien  owned,  and  does  not  affect  his  right  to  buy  in 
and  assert  an  existing  and  outstanding  title  not  affected  by  the 
judgment.  We  have  found  but  one  case  in  our  reports  in  which 
this  question  is  presented  and  decided.  In  Mills  v.  Withering- 
ton,  19  N^.  C.  433,  it  appeared  that  partition  had  been  made 
upon  petition  of  the  defendant  against  the  lessor  of  the  plaintiff 
in  the  county  court;  that  the  report  of  the  commissioners  was 
duly  confirmed  and  final  judgment  rendered;  and  the  lessor  of 
the  plaintiff  afterward  obtained  a  grant  from  the  state  for  the 
land  which  had  been  assigned  to  the  defendant  in  severalty,  al- 
leging that  the  same  was  vacant.  In  the  action  of  ejectment 
against  the  defendant,  she  rested  her  right  to  recover  on  the 
grant.  The  defendant  set  up  the  judgment  in  the  partition  pro- 
ceeding as  an  estoppel.  Daniel,  J.,  said:  ''If  the  land  sought 
to  be  recovered  by  the  plaintiff  was  embraced  in  the  report  of  the 
commissioners,  which  report  had  been  confirmed  and  final  judg- 
ment rendered  thereon,  then  we  think  the  lessor  of  the  plain- 
tiff, who  had  been  a  party  to  that  judgment,  was  concluded, 
bound  and  estopped  to  controvert  anything  contained  ^''^  in  it. 
The  legislature  by  the  act  of  1789  gave  to  tenants  in  common  of 
real  estate  the  petition  for  partition,  in  the  place  of  the  ancient 
writ  of  partition.  The  final  judgment  at  common  law  in  a  writ 
of  partition  runs  thus,  ideo  consideratum  est  quod  partitio  prae- 
dicta  firma  et  stabilis  in  perpetuum  teneatur :  Thomas  Coke,  700. 
And  it  was  conclusive  on  the  parties  and  all  claiming  under 
them.  In  Clapp  v.  Bronagham,  9  Cow.  569,  the  court  says  that 
the  judgment  in  partition,  it  is  true,  does  not  change  the  pos- 
session but  it  establislEes  the  title,  and,  in  an  ejectment,  must 
be  conclusive.  The  judgment  of  the  court  adjudging  a  share 
to  belong  to  one  of  the  parties  and  allotting  it  to  him  to  hold  in 
severalty,  must  be  sufficient  to  authorize  him  to  recover  it  as  to 
all  the  parties  to  the  record,  the  judgment  is  as  to  them  an  es- 
toppel. The  act  of  1789  gives  the  same  force  to  a  final  judg- 
ment in  a  petition  for  partition  of  real  estate.  It  declares  that 
the  division,  when  made,  shall  be  good  and  effectual  in  law  to 
bind  the  parties,  their  heirs  and  assigns/'  Battle,  J.,  in  his 
note  to  this  case,  says :  ''The  doctrine  of  estoppel  as  laid  down  in 
this  case  is  clearly  established/'    Chapter  47  of  the  Code  is  prao* 
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tically  a  re-enactment  of  the  act  of  1789.  Mr.  Freeman  in  hi* 
work  on  Cotenancy  cites  this  case  in  support  of  the  proposition 
that  one  of  several  heirs  may  be  bound  by  a  decree  of  partition, 
not  only  as  to  rights  held  by  him  at  the  time  of  partition,  but 
also  to  the  rights  subsequently  purchas^  of  other  heirs  who 
were  not  parties  to  the  partition,  citing  the  case  of  Short  y. 
Prettyman,  1  Houst  334,  in  which  it  was  expressly  held  by  the 
Delaware  court  that  'Hhe  decree  is  binding  and  conclusive,  not 
only  as  to  the  rights  which  the  parties  had  in  the  premises 'at 
the  time  of  the  partition,  but  also  as  to  the  rights  which  tliey 
had  subsequently  acquired  from  other  heirs  of  the  premises,  who 
were  not  parties  ^''^  to  the  partition  and  were  not  bound  by  the 
admissions  or  the  decree  establishing  it/' 

The  supreme  court  of  Missouri,  in  Forder  v.  Davis,  38  Mo. 
107,  says :  *TVe  decide  nothing  here,  now,  concerning  the  rights 
of  any  stranger  to  the  partition,  or  of  any  person  not  a  p«irty 
iLtfreto.  But  in  reference  to  this  plaintiff,  we  think  this  judg- 
ment operates  as  a  bar  against  him  at  law,  not  only  in  respect  of 
the  estate  and  title  which  he  then  had,  but  in  respect  of  any 
title  which  he  might  thereafter  acquire.  There  is  here  no 
covenant  of  warranty  by  deed;  but  there  is  such  a  thing  as  an 
estoppel  in  pai^  and  by  matter  of  record,  which,  like  an  estoppel 
by  deed,  may  have  the  effect  to  pass  an  after-acquired  title  by 
operation  of  law.  The  partition  establishes  the  title,  severs  the 
unity  of  possession  and  gives  to  each  party  an  ai)6olate  posses- 
sion of  his  portion.  A  partition  is  sometimes  altogether  the  act 
of  the  parties  rather  than  the  act  of  the  law.  The  binding  and 
conclusive  judgment  is,  in  its  very  nature,  very  much  like  the 
old  livery  of  seisin  under  a  feoffment,  which  was  matter  in  pais, 
or  like  a  fine  or  a  common  recovery  which  was  matter  of  record, 
and  these  ancient  assurances  were  of  that  solemnity  and  high 
character  that  they  not  only  passed  an  actual  estate  and  devested 
what  title  the  party  then  had,  that  operated  by  way  of  estoppel 
to  pass  all  future  estate  and  possibility  of  right  which  he  might 
thereafter  acquire:  Shepherd's  Touchstone,  2-6,  204-206;  Rawle 
on  Covenants  for  Title,  402.  And  we  see  no  good  reason  why 
this  solemn  judgment  in  partition,  which  the  statute  declares 
shall  be  firm  and  effectual  forever,  should  not  be  allowed  to  have 
the  same  operation  against  all  parties  to  the  record*':  See,  also, 
Eeece  v-  Holmes,  6  Rich.  Eq.  540.  These  authorities  would 
seem  to  establish  the  law  as  laid  down  in  Mills  t.  Witheiangton^ 
19  N.  C.  433. 
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There  is  another  view,  however,  of  the  case  which  we  think 
equally  conclusive.  Mr.  Freeman  says  that  ^^the  preponderance 
^''^  of  the  authorities  is  probably  in  favor  of  the  theory  that  as 
each  cotenant,  who  has  been  evicted  after  a  compulsory  parti- 
tion, may  call  upon  his  cotenants  to  contribute  their  proportions 
of  his  loss,  each  of  them  is,  by  his  obligation  of  warranty,  es- 
topped from  asserting  any  independent  adverse  title  to  the  prop- 
erties assigned  to  the  others'' :  Freeman  on  Cotenancy,  sec.  533. 
Mr.  Washburn  thus  states  the  doctrine:  ''Where  partition  hag 
been  made  by  law,  each  partitioner  becomes  a  warrantor  to  all 
the  others,  to  the  extent  of  his  share,  so  long  as  the  privity  of 
estate  continues  between  them.  And  inasmuch  as  a  warrantor 
cannot  claim  against  his  own  warranty,  no  tenant,  after  parti- 
tion made,  can  set  up  an  adverse  title  to  the  portion  of  another 
for  the  purpose  of  ousting  him  from  the  part  which  has  been 
parted  off  to  him.  When  partition  has  been  made,  the  tenant, 
to  whom  a  part  has  been  set  out  is  regarded  in  law  as  a  pur- 
chaser for  value  of  the  same'' :  Washburn  on  Real  Property,  723. 
In  Venable  v.  Beauchamp,  3  Dana,  321,  28  Am.  Dec.  74,  the 
question  is  discussed  by  Marshall,  J.,  and  a  valuable  note  is  at- 
tached by  Mr.  Freeman.  The  learned  justice  says :  'TBut  a  fur- 
ther, and,  as  we  think,  a  conclusive  evidence  of  the  relation  sub- 
sisting after  partition  is  furnished  by  the  universal  acknowledg- 
ment and  assertion  of  the  principle  that  to  every  partition  the 
law  annexes  an  implied  warranty.  The  implied  warranty  which 
the  law  annexes  to  the  partition  is,  it  is  true,  in  many  respects 
special.  It  is  so,  not  only  with  regard  to  the  person  or  persons 
who  may  take  advantage  of  it,  but  also  with  regard  to  the  amount 

of  the  recompense The  principle  being  that  the  loss  shaU 

be  equally  borne  by  the  parties  making  the  partition,  and  the 
effect  that  the  losing  party  may  have  a  repartition.  But  al- 
though the  effect  of  the  warranty  is  limited  as  to  the  extent  of 
the  recompense  and  the  manner  in  which  it  is  to  be  made,  it  is 
not  limited  as  to  the  land  ^'^  warranted.  It  embraces  the  whole 
of  the  land  allotted  to  the  warrantee  in  the  partition.  As  the 
law  makes  each  partitioner  the  warrantor  of  tiie  other  as  to  the 
extent  of  the  portion  allotted  to  him,  whether  there  be  an  ex- 
press warranty  in  the  deed  or  not,  and  as  no  principle  is  better 
settled  at  common  law  than  that  a  warrantor  is  barred  or  es- 
topped to  claim  against  his  own  warranty,  it  seems  clearly  to 
follow  that  no  party  to  a  partition  can  be  permitted  to  assert  an 
adverse  title  for  the  purpose  of  ousting  another  party  from 
Jbif  portion,  allotted  to  him  by  the  same  partition,  though  there 
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be  no  express  warranty  in  the  deed.**  We  quote  this  language  at 
lengthy  as  it  meets  the  very  ingenious  suggestion  of  the  defend- 
ant's counsel  that  the  implied  warranty  should  not  operate  as 
an  estoppel,  because  in  the  event  of  the  eviction  by  a  stranger 
the  defendant  will  only  be  liable  to  the  plaintiffs  for  one  fifty- 
fourth  of  the  value  of  the  .whole  land,  therefore  he  should  be 
estopped  only  to  that  extent  The  effect  of  a  warranty,  as  an 
estoppel  upon  the  warrantor,  is  so  fully  and  ably  discussed  by 
Mr.  Justice  Walker  in  Hallyburton  v.  Slagle,  132  K  C.  957,  44 
S.  E.  659,  that  we  deem  it  unnecessary  to  do  more  than  to  refer  to 
his  opinion  in  that  case. 

We  have  examined  with  care  every  case  cited  by  the  defend- 
ant's counsel,  and  while  some  of  them  do  lay  down  the  law  as 
contended  by  him,  they  are  based  upon  constructions  of  statutes, 
as  in  Massachusetts.  Those  not  thus  distinguisbed  are  not  in 
harmony  with  the  best  considered  authorities  and  decided  cases. 
We  therefore  conclude  that  by  the  judgment  in  the  special  pro- 
ceeding for  partition  the  defendant  is  estopped  to  assert  his  af- 
ter-acquired title  against  the  plaintiffs.  It  is  immaterial 
whether  this  conclusion  is  based  upon  the  first  proposition  or 
the  last,  as  they  bring  us  to  the  same  result  and  are  consistent 
with  each  other.  His  honor  should  have  instructed  the  jury  in 
accordance  with  ^'^  the  plaintiff's  prayer,  and  for  error  in  fail- 
ing to  do  so  there  must  be  a  new  trial. 

DISSENTING  OPINION. 

GLABK,  C.  J.  The  identical  point  now  presented  was 
passed  upon  in  the  former  appeal  in  this  case,  Carter  v.  White, 
131  N.  G.  14,  42  S.  E.  442,  and  the  decision  then  made  by  a 
unanimous  court  should  be  the  law  of  this  case.  It  was  there 
said :  'T!n  partition  proceedings  between  tenants  in  common  no 
title  passes,  only  the  unity  of  possession  is  dissolved  and  the 
title  vests  in  severalty,  the  common  source  of  title  resting  un- 
disturbed": Lindsay  v.  Beaman,  128  N.  C.  189,  38  S.  E.  811. 
Land's  interest  never  passed  to  plaintiff  and  was  not  represented, 
nor  was  he  a  party;  therefore  he  was  not  bound  by  the  action  or 
special  proceeding.  As  to  him  they  were  void,  and  he  had  a 
right  of  entry  and  possession  equally  with  the  other  tenants  in 
common,  whomsoever  they  might  be.  By  this  deed  passed  all 
the  right  of  Land  to  the  defendant,  who  then  stood  in  Land's 
shoes,  and  had  all  the  rights  and  remedies  of  Land,  independent 
of  and  notwithstanding  the  judgment  in  said  action  and  decree 
of  partition." 
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Thus  the  identical  point  now  presented  has  heen  decided,  and 
in  this  action  the  matter  is  res  judicata.  It  cannot  be  presented 
by  a  second  appeaL  The  remedy,  if  error  was  committed  by 
this  court,  would  have  been  by  a  petition  to  rehear:  HoUey  v- 
Smith,  132  N.  C.  36,  43  S.  E.  601;  Perry  v.  Western  etc.  E.  B. 
Co.,  129  N.  C.  333,  40  S.  E.  191,  and  cases  there  cited.  Nor  doe» 
it  vary  this  rule  that  the  former  decision  was  upon  an  appeal  from 
the  continuance  of  the  restraining  order  in  this  cause,  and  this 
appeal  comes  up  on  appeal  from  a  final  judgment.  The  present 
appeal  is  solely  upon  exceptions  that  the  judge  charged  in  exact 
accordance  with  the  former  ruling  of  this  court  and  his  refusal 
to  charge  contrary  thereto :  Setzer  v.  Setzer,  129  N.  C.  296,  40 
S.  E.  62. 

*®^  Besides,  the  former  decision  was  correct.  Bichardson  t» 
Cambridge,  2  Allen  (Mass.),  118,  79  Am.  Dec.  767,  is  a  case 
on  all-fours  and  sustains  our  former  ruling :  See  also,  Christy  t. 
Spring  Valley  Waterworks,  68  Cal.  73,  8  Pac.  849. 

In  17  American  and  English  Encylopedia  of  Law,  first  edi- 
tion, 819,  it  is  said :  "A  party  to  a  partition  who  subsequently  ac- 
quires a  new  and  independent  title  which  was  in  no  way  repre- 
sented by  any  of  the  parties  to  the  suit  may  be  permitted  to  assert 
it"  Henderson  v.  Wallace,  72  N.  C.  451,  holds  that  one  not  a 
party  or  privy  to  partition  proceedings  is  in  no  way  affected  by 
the  decree.  To  same  effect,  21  American  and  English  Ency- 
clopedia of  Law,  second  edition,  1186 :  ''The  familiar  principle 
that  judgments  and  decrees  bind  only  parties  and  privies  is  as 
applicable  to  judicial  proceedings  in  partition  as  to  other  litiga- 
tion,'' and  cases  there  cited.  Land  not  having  been  a  party  to 
the  partition  decree  in  1895,  his  interest  was  not  affected  by  it. 
He  could  recover  it  or  sell  it  to  another,  and  the  defendant 
could  acquire  and  assert  it  as  well  as  another.  This  is  not  the 
case  of  "feeding  an  estoppel.'* 

In  Harrison  v.  Bay,  108  N.  C.  215,  23  Am.  St.  Bep.  67, 12  S.  E. 
919, 11  L.  B.  A.  722,  it  is  held  that  in  voluntary  actual  partition 
the  deeds  convey  no  title  but  simply  ascertain  by  metes  and 
bounds  the  interest  of  each.  This  has  been  cited  and  affirmed 
by  Douglas,  J.,  in  Carson  v.  Carson,  122  N.  C.  648,  30  S.  E.  4; 
by  Shepherd,  J.,  in  Fort  v.  Allen,  110  N.  C.  192,  14  S.  E.  685 ; 
and  again  as  recently  as  Harrington  v.  Bawls,  131  K  C.  40,  42 
S.  £.  461 ;  and  was  stated  also  in  Lindsay  v.  Beaman,  128  N.  C. 
189,  38  S.  E.  811.  In  21  American  and  English  Encyclopedia 
of  Law,  1193,  it  is  said  that  *T)oih  in  voluntary  and  judicial 
partition,  the  decree  does  not  create  or  devest  any  title  to,  or 
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oHier  right  in,  the  property,  hut  merely  severs  the  unity  of  pos- 
session and  determines  the  share  which  each  tenant  is  entitled  to 
possess  in  seyeralty/' 

The  title  of  Land  could  not  he  devested  hy  the  proceeding  to 
which  he  was  not  a  party,  and  the  purchase  of  it  hy  ^^  White, 
after  the  decree,  was  not  the  purchase  of  an  outstanding  eDcam- 
brance  or  title,  but  the  purchase  of  an  intact  interest  in  the 
property  which  was  not  the  subject  of  the  litigation  and  decree 
to  which  White  had  been  a  party  in  1895.  In  that  proceeding 
he  only  set  up  the  title  to  the  interest  he  then  had.  The  inter- 
est of  Land  would  be  good  if  now  held  hy  him,  and  White  can- 
not be  affected  by  that  decree  aa  assignee  of  Land's  interest^  any 
more  than  would  be  any  other  purchaser  from  Land. 


THE  EFFECT  OF  OOMPULSOBT  FABTITIOK. 

X.    The  FartlM  Bound  bj  tbe  Partition. 

a.  PexBons  Hade  Parties  to  tbe  Salt  or  Aetlon,  864. 

b.  Penona  not  Made  Parties  to  the  Action  or  not  Serred 

with  Process. 

1.  Tbe  General  Bule,  865. 

2.  Husbands  or  Wives  of  Parties;  866. 
Sn    EncQiubraiieers,  867. 

4.  Persons  not  in  Esse,  When  and  How  Bound  by.  W^ 

fi.  Ohlld  en  Ventre  sa  Mere^  869. 

6.  Holders  of  Contingent  Interests,  870. 

7.  Unknown  Owners,  870. 

n.    The  Issues  or  Questions  Settled  by  the  Partition. 

a.  Issues  Involved  and  Determined  at  the  Common  Law,  STIL 

b.  Issues  or  Questions  Settled  in  Statutory  Proeeedinci  f« 

Partition,  871. 
nL    The  Effect  When  the  Titles  or  Some  Part  of  It^  is  not  Boond  hT 
the  Judgments 

a.  Of  the  Bight  to  Contribution,  874. 

b.  The  Effect  of  the  Subsequent  Acquisition  of  Title  Pan- 

monnt  by  One  of  tbe  Parties^  874* 

L  The  Parties  Bound  by  tbe  Partition, 
a.  Persons  Made  Parties  to  tbe  Suit  or  Action.— The  effeet  of  a 
judgment  in  partition,  like  that  of  every  other  judgment,  must  be  •»- 
eertained  by  inquiring  and  determining  (1)  whether  the  eonrt  had 
jurisdiction  of  the  subject  matter  of  the  action,  and,  if  eo,  (2)  what 
parties  were  before  the  court  so  as  to  be  bound  by  its  action,  and 
(3)  what  were  the  issues  presented  in  the  proceeding  and  necessarilr 
determined  by  the  judgment.  Whether  the  court  had  jurisdiction  of 
the  subject  matter  is  to  be  ascertained  by  examining  the  constitution 
and  other  laws  of  the  state  wherein  the  judgment  was  prononneed, 
and  will  not  be  considered  here.  If  the  court  had  jurisdiction  of  tbe 
subject  matter,  then,  as  in  other  cases,  there  can  be  no  doubt  that  itt 
judgment  binds  all  persons  who  were  made  parties  to  the  action  or 
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proceeding  and  who  Toluntarily  appeared  therein  or  on  whom  process 
was  serred  in  8om«  mode  authorized  by  law.  If  a  person  is  so  served, 
it  is  not  essential  that  he  be  within  the  territorial  jurisdiction  of  the 
-court,  for  each  state  and  nation  has  jurisdiction  over  all  property 
within  its  boundaries,  and  cannot  be  impeded  in  the  exercise  of  such 
jurisdiction  by  the  fact  that  some  of  the  claimants  or  owners  are 
mot,  or  never  have  been,  therein  and  have  not  voluntarily  submitted 
themselves  to  the  jurisdiction  of  the  court:  Notes  to  Alley  v.  Cas- 
pari,  0  Am.  St.  Bep.  181;  De  La  Montanya  v.  De  La  Montanya,  63 
Am.  8t.  Bep.  170;  Tremblay  v.  Aetna  L:  L  Co.,  94  Am.  St.  Bep.  550, 
One  case,  and  perhaps  others,  may  be  found  which  it  is  impossible  to 
reconcile  with  the  rule  as  thus  stated  (McBain  v.  McBain,  15  Ohio  St. 
337,  S6  Am.  Dec.  478),  but  if  they  are  defensible  at  all,  it  must  be 
•on  th«  ground  that  the  courts  whose  judgments  were  in  question  had 
so  jurisdiction  when  proceeding  in  partition  to  do  anything  but  dis- 
solve the  tenancy  in  common,  and  could  not  decide  title  or  create 
any  new  title,  or  do  anything  "except  to  locate  such  rights  as  the 
parties  migfht  hav«  in  distinct  portions  of  the  premises,  and  to  extin- 
guish  it  in  others,'' 

Ik    Parsons  not  Mads  Parties  to  the  Action  or  not   SenraA   with 

Process. 

1.    The  Oeneral  Bule.^-In  suits  in  partition,  to  even  a  greater  extent 
than  in  other  proceedings,  persons  not  made  formal  parties  may  be 
regarded  as  represented  by  other  parties,  and  therefore  as  bound  by 
the  judgment.    Who  are  so  represented  we  shall  consider  hereinafter. 
Except  as  to  persons  so  represented  by  the  parties  actually  brought 
before  the  court  no  one  is  bound  or  otherwise  prejudiced  by  a  judflr- 
ment  or  decree  in  partition  who  was  not  a  party  to  the  action  and 
oithor  served  with  process  or  voluntarily  appearing  therein:  Sutton 
V.  Bead,  176  HI.  69,  61  N.  E.  801;  Green  v.  Brown,  14©  Ind.  1,  44 
K.  E.  805;  Fureness  v.  Severtson,  102  Iowa,  322,  71  N.  W.  196;  Savary 
V.  Da  Camara,  60  Md.  139;  Munroe  v.  Luke,  19  Pick.  89;  Hemken 
T.  Brittain,  12  Bob.  46;  Pacific  Bank  v.  Hannah,  32  G.  C.  A.  522, 
^  Fed.  72.    It  is  doubtless  further  essential  that  a  person  sought 
to  be  bound  by  a  judgment  iu  partition  because  he  was  a  party  to 
the  action,  should  have  been  a  party  in  the  same  capacity  in  which 
be  is  afterward  sought  to  be  bound,  and  that  the  matters  with  re- 
spect to  which  he  is  sought  to  be  estopped  wore  in  issue  in  the  former 
proceeding  and  therein  actually  or  impliedly  determined:  Sutton  v. 
Bead,  176  HL  69,  51  N.  E.  801;  Savary  v.  Da  Camara,  60  Md.  139; 
Pacific  Bank  v.  Hannah,  32  C.  C.  A.  522,  90  Fed.  72. 

Im  affirming  that  none  but  the  parties  to  an  action  or  proceed- 
ing are  bound  by  the  judgment  therein,  it  must  always  be  remem- 
bered that  such  parties  cannot  escape  from  the  judgment  or  in  any 
manner  diminish  its  eifect  by  a  transfer  of  their  interests  either 
voluntary  or  involuntary.  Hence,  the  eifect  of  every  judgment  ox- 
Am.  St  E«p.,  Vol.  301-55  ^  -     • 


Digitized  by  VjOOQ IC 


866  American  State  Eepobts,  Vol.  101.  [N.  C. 

tends  from  the  parties  to  their  priyies.  "AH  privies  are  in  effect, 
if  not  IB  name,  privies  in  estate.  Thej  are  bound  beeanse  they 
have  succeeded  to  some  estate  or  interest  which  was  bonnd  in  the 
hands  of  its  former  owner;  and  the  extent  of  the  estoppel,  so  far 
as  the  privy  is  concerned,  is  limited  to  controversies  affecting  tliis 
estate  or  interest.  The  manner  in  which  the  estate  was  lawfully 
acquired  neither  limits  nor  extends  the  operation  of  the  estoppel 
created  by  a  former  adjudication,  and  is,  therefore,  immaterial.  It 
is  well  understood,  though  not  usually  stated  in  express  terms  ia 
works  upon  the  subject,  that  no  one  is  privy  to  a  judgment  whose 
succession  to  the  rights  of  property  thereby  affected  occurred  pre- 
viously to  the  institution  of  the  suit":  Freeman  on  Judgments,  see. 
162.  The  rales  binding  purchasers  and  other  successors  in  interest 
by  judgments  against  their  grantors  or  predecessors  apply  to  pur- 
chasers under  the  parties  to  suits  in  partition:  Tallman  ▼.  McCSarty, 
11  Wis.  401.  Persons  acquiring  interests  from  the  parties  to  a  snit 
for  partition  during  its  pendency  are  subject  to  the  rules  of  U> 
pendens  and  may  have  their  title  defeated,  or  determined  not  to 
exist,  by  the  final  judgment,  or  their  title  changed  from  an  nodi- 
vided  moiety  to  an  interest  in  severalty:  Freeman  on  Cotenancy  and 
Partition,  sec.  470;  Edwards  v.  Bykoman,  05  Ind.  509;  Partridge  ▼• 
Luce,  86  Me.  16;  Sears  v.  Hyer,  1  Paige,  483;  Coble  v.  Clapp,  1  Jones 
Eq.  173;  Welty  v.  Euffner,  9  Pa.  St.  224;  Baird  v.  Corwin,  17  Pa.  8t 
466. 

2.  Husbands  or  Wives  of  Parties.— If  a  married  woman  is  an 
owner  of  an  undivided  moiety  of  the  property,  and,  as  such,  is  a 
party  to  the  suit  for  partition,  her  husband,  where  the  common  law 
prevails,  has  a  life  estate  in  the  property,  and  is,  therefore,  a  neces- 
sary party  if  such  interest  is  sought  to  be  affected,  and  a  jud^ 
ment  to  which  he  is  not  a  party  cannot  affect  his  interest:  Freeman 
on  Cotenancy  and  Partitions,  sec.  477;  Ballard  v.  Johns,  80  Ala.  32; 
Foster  v.  Dungan,  87  Ohio,  106,  31  Am.  Dec.  432;  Pillsbury  v.  Dugan, 
9  Ohio,  120,  34  Am.  Dec.  427.  On  the  other  hand,  one  of  the  eo* 
tenants  may  be  a  married  man  or  the  successor  in  interest  of  a  mar- 
ried man,  whose  wife  has  an  inchoate  right  of  dower  in  his  moiety. 
Where  such  is  the  case,  this  right  does  not  prevent  the  partition 
of  the  property,  either  voluntary  or  compulsory.  As  a  result  of  the 
partition  the  right  becomes  Mtached  to  the  part  set  off  to  be  held 
in  severalty  to  the  husband  or  his  grantee  holding  the  moiety  snb- 
.iect  to  this  right  of  dower:  Freeman  on  Cotenancy  and  Partition, 
sees.  411,  432.  In  the  absence  of  some  statute  to  the  contrary,  a 
wife  having  an  inchoate  right  of  dower  in  the  premises  which  she 
holds  subordinate  to  the  right  of  the  cotenants  to  have  them  par- 
titioned is  not  a  necessary  party  to  a  suit  in  partition,  and,  hence, 
though  not  made  a  party,  is  bound  by  a  judgment  therein:  Leonard 
V.  Motley,  75  Me.  418;  Motley  v.  Blake,  12  Mass.  280;  Huntington 
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T.  Hnntington,  9  dv.  Pro.  Bep.  182;  Matthews  y.  Matthews,  1  Edw. 
Ch.  567;  Bradshaw  t.  Callaghan,  8  Johns.  563;  Coles  ▼.  Coles,  15 
Johns.  159,  8  Am.  Bee.  231;  Wilkinson  ▼.  Parish,  3  Paige,  658;  Hozsie 
T.  Ellis,  4  B.  L  124;  MeClintic  v.  Manns,  4  Munf.  331;  Freeman  on 
Cotenancy  and  Partition,  sec.  472.  In  snch  case  she  is  ordinarily 
represented  by  her  husband  and  her  right  is  merely  transferred  to 
the  property  set  off  to  him  to  be  held  in  severalty.  Where,  however, 
the  property  is  directed  to  be  sold  for  the  purpose  of  dividing  the 
proceeds,  it  is  evident  that  her  interefst  most  be  sacrificed  unless 
she  can  be  awarded  some  part  of  the  proceeds  of  the  sale,  and  no 
power  to  make  such  an  award  seems  to  exist  unless  specially  given 
by  statute.  It  is  apparent,  therefore,  that  she  ought  to  have  an  op- 
portunity to  meet  the  issue  as  to  the  necessity  of  the  sale  for  the 
purpose  of  accomplishing  an  equitable  partition.  Perhaps  where  her 
husband  haa  made  a  conveyance  of  her  interest  in  the  property  and 
is,  therefore,  not  a  party  to  the  sait,  the  judgment  therein  does  not 
bind  her  nor  deprive  her  of  the  right  to  assert  her  claim  to  dower 
upon  his  subsequent  death:  Verry  ▼.  Bobinson,  25  Ind.  19,  87  Am. 
Dee.  846.  Unless  an  exception  may  be  regarded  ai  established  by 
the  decision  last  cited,  a  wife  having  an  inchoate  right  of  dower 
it  bound  by  a  partition  by  sale  as  well  as  by  a  partition  by  metes 
and  bounds,  though  not  a  party  to  the  suit:  Davis  v.  Lang,  153  DL  175, 
38  N.  E.  635;  Haggertv  v.  Wagner,  148  Ind.  625,  4S  N.  E.  366,  39  L.  B. 
A.  884;  Williams  v.  Westcott,  77  Iowa,  332,  14  Am.  St.  Bep.  287,  42 
N.  W.  314;  Warren  v.  Twilley,  10  Md.  39;  Lee  v.  Lindell,  22  Mo.  202, 
64  Am.  Dec  262;  Sire  v.  St.  Louis,  22  Mo.  206;  Matthews  v,  Matthews, 
1  Edw.  Ch.  567;  Van  Gelder  v.  Post,  2  Edw.  Ch.  577;  Jackson  v.  Ed- 
wards, 7  Paige,  391;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am.  Dee.  355; 
HoUey  ▼.  Glover,  36  &  C.  404,  81  Am.  St.  Bep.  883,  15  S.  E.  ^5, 
16  L.  B*  A.  776;  contra,  Boyston  v.  Boyston,  21  Ga.  172;  Greiner 
V.  Klein,  28  Mich.  17;  Green  v.  Putnam,  1  Barb.  506;  Wilkinson  v. 
Parish,  3  Paige,  658.  Those  courts  denying  that  a  wife  is  barred- 
of  her  right  of  dower  by  a  sale  in  partition  ordered  in  a  proceeding 
to  which  she  ia  not  a  party  do  not  doubt  that  if  made  a  party  she 
is  bound  thereby:  Jackson  v.  Edwards,  7  Paige,  386,  22  Wend.  498; 
Jordan  v.  Van  Epps,  19  Hun,  526.  If  the  premises  sought  to  be 
partitioned  are  claimed  as  a  homestead,  the  wife  of  the  claimant  is 
a  necessary  party,  and  in  her  absence  a  judgment  purporting  to  par- 
tition them  cannot  be  binding  upon  her:  De  Uprey  v.  De  Uprey,  27 
Cal.  332,  87  Am.  Dec.  81. 

3.  Encumbrancers. — ^If  an  encumbrance  or  lien  exists  against  any 
9i  the  cotenants,  the  effect  of  the  partition  is  to  transfer  it  to  the 
lot  set  off  to  him  to  be  held  in  severalty.  Hence,  an  encumbrancer 
is  not  a  necessary  party  to  a  suit  in  partition:  Freeman  on  Co- 
tenancy and  Partition,  sec.  478.  This  rule  does  not,  perhaps,  neces- 
sarily result  in  the  further  rule  that  when  not  made  a  party  he  is 
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be  held  in  severalty  to  which  hia  lien  is  sought  to  be  confined  is  of 
much  less  value  than  was  the  moiety  to  which  it  attached  in  its  in- 
ception. In  such  an  event  it  would  appear  to  be  reasonable  that  he 
should  be  allowed  to  attack  the  partition  in  some  mode  for  the  pur- 
pose of  rebutting  the  presumption  that  it  had  not  operated  in- 
equitably upon  him  and  of  obtaining  some  adequate  relief  in  the 
event  of  his  success  in  his  attack:  €k)lton  v.  Smith,  11  Pick.  314, 

22  Am.  Dec  375;  Monroe  v.  Luke,  19  Pick.  40;  Bradley  ▼.  Fuller, 

23  Pick.  4.  But  even  where  a  sale  of  the  property  is  sought  for 
the  purpose  of  partitioning  it,  encumbrancers  are  not,  in  the  absence 
of  some  statute  t6  that  effect,  necessary  parties  to  the  suit:  Free- 
man on  Cotenancy  and  Partition,  sec.  479;  Inman  v.  Prout,  90  Ala. 
862,  7  South.  842;  Thurston  v.  Minke,  32  Md.  574;  Owsley  v.  Smith, 
14  Mo.  155;  Matter  of  Harding,  8  Ired.  (25  N.  0.)  322.  The  rea- 
sons given  for  these  decisions,  namely,  that  encumbrancers  are  not 
affected  by  a  sale,  imply  that  they  are  not  prejudiced  by  the  judg- 
ment and  may,  notwithstanding,  enforce  their  liens  in  some  man- 
ner, unless  paid  from  the  proceeds  of  the  sale  or  otherwise.  In  many, 
and  perhaps  all,  of  the  states  statutes  have  been  enacted  pro- 
viding for  the  making  of  encumbrancers  parties  (Freeman  on  Co- 
tenancy and  Partition,  sec.  479;  Kingsbury  v.  Buckner,  70  DL  514; 
Metcalf  V.  Hoopingardner,  45  Iowa,  510;  Eberts  v.  Fisher,  44  Mich. 
551,  7  N.  W.  211;  Harbeson  v.  Sanford,  90  Mo.  477,  8  8.  W.  20; 
Whitton  V.  Whitton,  36  N.  H.  127,  75  Am.  Dec.  163),  and  where 
such  is  the  ease,  they  are  doubtless  not  bound  by  a  judgment  unless 
made  parties,  and,  on  the  other  hand,  if  made  parties  and  served 
with  process,  must  present  their  claims  to  the  consideration  of  the 
court,  and  are  bound  by  its  decision  refusing  to  recog^nize  or  provide 
for  them:  Barnard  v.  Onderdonky  98  N.  T.  164. 

4.  Persons  not  in  Esse,  When  and  How  Bonnd  by.— Persons  not 
in  being  when  judgments  in  partition  are  rendered  may  unquestion- 
ably be  bound  by  them,  and  this  without  any  publication  of  no- 
tice to  bring  in  unknown  own^ers.  We  need  not  proceed  to  con- 
sider precisely  what  persons  must  be  before  the  court  nor  what 
proceedings  must  be  taken  to  bind  persons  not  yet  in  being.  It  is 
sufficient  for  our  present  purpose  to  state  that  there  is  little,  if  any, 
dissent  from  the  proposition  that  persons  not  in  esse  may  be  bound 
by  judicial  proceedings  taken  against  others  who,  in  contemplation 
of  law,  represent  them:  Freeman  on  Judgments,  sec.  306;  Freeman 
on  Cotenancy  and  Partition,  stc.  482;  Gavin  v.  Gurtin,  171  HI.  640, 
49  N.  B.  523,  40  L.  11.  A.  770;  Loring  v.  Hildreth,  170  Mass.  328, 
64  Am.  St.  Bep.  301,  49  N.  E.  652,  40  L.  B.  A.  127;  Dunham  v.  Dore- 
mus,  55  N.  J.  Eq.  511,  37  Atl.  62;  Kent  v.  Church  of  St.  Michael, 
136  N.  T.  10,  32  Am.  St  Bep.  ©93,  32  N.  E.  704,  18  L.  B.  A.  331; 
Goebel  v.  Iffla,  48  Hun«  21;  Irwin  v.  Qark,  98  N.  a  437,  4  S.  E.  30; 
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Eidley  ▼.  Halliday,  106  Tenn.  607,  82  Am.  St.  Eep.  902,  61  S.  W. 
1025,  53  L.  B.  A.  477;  Harrison  v.  Walton,  95  Ya.  721,  94  Am.  St. 
Bep.  830,  30  3.  E.  372,  41  L.  B.  A.  703,  and  this  rule  is  as  applicable 
to  proceedings  for  partition  as  to  other  suits:  Mayer  ▼.  Hover,  81 
Ga.  308y  7  8.  E.  562;  Beinders  ▼.  Eoppelmann,  68  Mo.  482,  30  Am. 
Bep.  802;  Mead  ▼.  Mitchell,  17  N.  Y.  210,  72  Am.  Dec.  455;  Clemens 
▼•  Clemens,  37  N.  Y.  59;  Freeman  ▼.  Freeman,  9  Heisk.  301;  Carneal 
T.  Lynch,  91  Ya.  114,  50  Am.  St.  Bep.  819,  20  8.  E.  959.  But  in 
order  to  bind  the  interests  of  persons  not  in  esse  the  proceedings 
must  be  adapted  to  that  purpose.  If  no  mention  is  made  of  such  in- 
terests, and  the  pleadings  and  judgment  are  founded  upon  the 
theory  that  the  persons  in  bein^  before  the  court  are  the  only  per- 
sons having  any  estates  or  interests  in  the  property,  then  no  in- 
terests are  aifeeted  except  those  vested  in  the  parties  before  the 
court.  Whenever  it  is  sought  to  bind  the  interests  of  persons  not 
then  in  being,  the  judgment  must  be  one  which  "provides  for  and 
protects  such  interests  by  substituting  the  fund  derived  from  the 
sale  of  this  land  in  place  of  the  land,  and  preserving  it  to  the  ex- 
tent necessary  to  satisfy  such  interests  as  they  arise'':  Barnes  v. 
Luther,  77  Hun,  234,  28  N.  T.  Supp.  400;  Monarque  v.  Monarque, 
80  N.  T.  326. 

1^  CJhlld  en  Ventre  sa  Mere. — Some  doubt  may  arise  as  to  when 
a  child  becomes  in  esse  so  as  not  to  be  bound  by  a  judgment  against 
its  parents  or  others  ordinarily  authorized  to  represent  the  interests 
of  persons  not  in  being.  For  some  purposes  a  child  must  be  treated 
M  in  being  from  the  moment  of  its  conception,  provided  it  is  sub- 
sequently bom  aUve.  A  petition  in  partition  alleging  that  the  prop- 
erty in  question  had  belonged  to  J.  M.  G.,  who  had  died  leaving 
one  child  mid  heir,  and  that  it  is  believed  there  is  another  en  ventre 
■a  mere,  does  not  show  such  a  legal  existence  of  an  unborn  child 
as  to  give  the  court  jurisdiction  to  order  a  sale  or  division  between 
it  and  the  other  child  named  in  the  petition:  Gillespie  v.  Nabors, 
69  Ala.  441,  31  Am.  Bep.  20.  This  does  not  necessarily  imply  that 
the  interests  of  a  child  en  ventre  sa  m^re  may  not  be  cut  off  by  a 
partition  had  before  its  birth.  In  Illinois,  it  has  been  said  that 
such  cannot  be  the  case  (but  the  suit  was  not  in  partition)  where 
its  title  On  its  birth  was  not  derived  from  or  under  any  party  to 
the  suit:  I>etrick  v.  Migatt,  19  111.  146,  68  Am.  Dec.  584.  In  South 
Carolina,  the  courts  at  one  time  declined  to  proceed  with  a  suit  to 
partition  the  property  of  a  decedent  until  twelve  months  after  his 
death,  so  as  to  avoid  the  possibility  of  entering  a  judgment  which 
might  conflict  with  the  title  of  a  subsequently  bom  heir,  and  after 
this  practice  was  discontinued,  it  was  held  that  a  child  en  ventre 
sa  mere  must  be  regarded  as  a  person  in  being  who  could  not  be 
bound  by  a  judgment  in  partition  to  which  he  was  not  a  party:  Pear- 
son ▼.  Carlton,  18  S.  C.  47.    It  is  believed,  however,  that  this  rulo 
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cannot  prevail,  and  that  such  a  ehild  mast  be  regarded  as  not  ui 
being  for  the  purpose  of  the  suit  and  as  being  represented  by  Um 
parties  before  the  court,  if  it  has  before  it  all  who,  bj  the  facts 
then  known,  appear  to  have  anj  interest  in  the  property:  Knotts 
V.  Steams,  91  XT.  8.  038. 

6.  Holders  of  Oontingeiit  Interests.— Where  estates  are  dependent 
on  a  eontingenej  and  persons  are  in  being  in  whom  such  estates  maj 
vest  on  the  happening  of  the  contingency  in  their  lifetime,  it  is  ob- 
vious that  no  part  of  the  property  can  be  set  aside  to  them  wliile  it 
remains  uncertain  whether  the  contingency  will  occur,  and  this  has 
been  held  to  be  a  suliicient  reason  for  proceeding  in  their  aboenee 
and  for  holding  them  bound  by  the  result  of  the  proceeding:  Thomas 
V.  Poole,  19  8.  C.  323.  The  weight  of  authority  ia  in  opposition  to 
this  view,  and  maintains  that  every  contingent  remainderman  or  bene- 
ficiary of  a  trust,  who,  upon  the  happening  of  a  known  contin^ney^ 
may  become  entitled  to  the  property  or  some  interest  therein,  musty 
if  in  being,  be  made  parties  to  the  suit.  Otherwiae,  they  are  not 
'bound  by  the  judgment:  Moore  v.  Appleby,  108  N.  T.  237,  15  N. 
E.  377;  Miller  v.  Wright,  109  N.  T.  194,  16  N.  B.  205;  CampbeU  ▼. 
Stokes,  66  Hun,  381,  21  N.  Y.  8upp.  493;  affirmed,  142  N.  Y.  23,  36 
N.  E.  811;  Levy  v.  Levy,  79  Hun,  290,  29  N.  Y.  Supp.  384,  31  Abb- 
N.  C.  468;  Donahue  v.  Fackler,  21  W.  Va.  124. 

7.  Unknown  Owners. — The  statutes  of  many  of  the  states  author^ 
ize  the  process  in  suits  for  partition  to  be  directed  to  unknown  own- 
ers or  to  all  owners  and  claimants,  known  and  unknown,  in  certain 
contingencies  therein  designated,  and  to  be  served  by  the  publica- 
tion thereof  or  of  some  notice  requiring  all  persons  to  appear  and 
disclose  and  assert  their  claims  to  the  property.  Wherever  saeh 
statutes  exist  and  have  been  complied  with,  the  proceeding  becomes 
one  in  rem,  and  is  conclusive  against  all  persons  irrespective  of  the 
character  or  extent  of  their  title:  Bay  lis  ▼.  Bussey,  5  Greenl.  153; 
Foxcroft  V.  Barnes,  29  Me.  128;  Cook  v.  Allen,  2  Mass.  467;  Foster 
V.  Abbott,  8  Met.  598;  Cole  ▼.  Hall,  2  Hill,  €27;  Bogers  v.  Tucker,  7 
Ohio  8t.  428;  Naah  v.  Church,  10  Wis.  303,  78  Am.  Dec.  678;  Marvin 
T.  Titsworth,  10  Wis.  320;  Kane  v.  Bock  Eiver  C.  Co.,  15  Wis,  179. 

n.  The  Issues  or  Questions  Settled  by  the  Partition, 
a.  Issues  Involved  and  Determined  at  the  Ctonunon  Law. — ^Tho 
principle  controlling  the  effect  as  res  judicata  of  a  judgment  or  de- 
cree in  partition  is  precisely  the  same  as  that  controlling  other  judg- 
ments or  decrees,  namely,  the  issues  presented  and  necessarily  in- 
volved are  conclusively  determined  and  settled  (Foxcroft  v.  Barnes, 
29  Me.  128;  Flagg  v.  Thurston,  11  Pick.  431;  Burghardt  v.  Van 
Deusen,  4  Allen,  376;  Dixon  v.  Warters,  8  Jones  (53  N.  C.  ),  450;  Herr 
V.  Herr,  5  Pa.  428,  47  Am.  Dec.  416),  while  issues  not  so  presented 
a  ad  involved  cannot  be  determined  or  settled.    At  common  law,  an 
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action  in  partition  was  a  poBsessory  action,  and  the  resulting  Judg- 
ment had  no  greater  effect  than  judgments  in  other  possessory  ae- 
tions  relating  to  real  property:  Avery  v.  Akins,  74  Ind.  284;  Utter- 
bach  ▼.  Terhune,  75  Ind.  863;  Fleenor  ▼.  Driscoll,  97  Ind.  27;  Pierce 
▼.  Oliyer,  13  Mass.  212;  Nash  ▼.  Cutler,  16  Pick.  500;  Biehman  y. 
Baldwin,  1  Zab.  398;  Ooundie  ▼.  Northanoton  W.  Co.,  7  Pa.  St.  238; 
Nicely  ▼.  Boyles,  4  Humph.  777,  40  Am.  Dee.  638;  Whitlock  y.  Hale, 
10  Humph.  64;  Mallet  ▼.  Foxcroft,  1  Story  (C.  0.),  475,  Fed.  Cas. 
Kg.  8989.  A  petition  for  partition  necessarily  tenders  an  issue 
whether  the  plaintiff  and  the  defendant  hold  the  property  described 
therein  as  cotenants,  and  if  such  issue  is  confessed  by  the  defendants, 
«nd,  whether  confessed  or  not.  Is  established  by  the  judgment  of  the 
court  finding  the  co-ownership  and  directing  partition  in  accordance 
therewith,  and  by  a  final  judgment  in  which  a  partition  so  made  is 
declared  effectual,  none  of  the  parties  can  subsequently  deny  the 
existence  of  such  holding  or  that  they  were  not  the  cotenants  thereof 
as  found  by  the  interlocutory  judjgrment:  Oliver  v.  Montgomery,  39 
Iowa,  601;  Burghardt  y.  Van  Deusen,  4  Allen,  374;  Edson  y.  Munsell, 
12  AUen,  600;  Cole  y.  Hall,  2  Hill,  627.  Nor  haye  we  been  able  to 
discover  anv  decision  holding  that  either  of  the  parties  can  afterward 
maintain  that,  though  there  was  a  possession  as  co-owners,  he  held 
a  title  in  severalty,  or,  if  not  in  severalty,  that  he  had  some  greater 
interest  asseftible  therein  than  that  aftoned  by  the  judgment  in  parti- 
tion. 

b.  Issaes  or  Qnestions  Settled  In  Statutory  Proceedings  for  Parti- 
tion.— ^Very  generally  statutes  have  been  enacted  in  the  several  states 
by  which  proceedings  in  partition  have  been  broadened  so  as  to  in- 
volve questions  of  title  and  various  other  questions,  and  where  such 
is  the  case,  the  effect  of  the  final  judgment  is  necessarily  extended  so 
as  to  harmonize  with,  and  accomplish,  the  purposes  of  the  statute. 
Hence,  the  effect  in  each  state  of  a  final  judgment  in  partition  must  be 
determined  by  inquiring  what  were  the  issues  which  the  parties  pre- 
sented and  were  authorized  to  present  under  the  statute  then  in  force. 
For  all  issues  so  presented,  and  determined,  either  expressly  or  by 
necessary  implication,  are  conclusively  and  finally  settled  by  the  judg- 
ment. Thus,  if,  as  in  West  Virginia,  the  statute  authorizes  a  court 
of  equity  in  a  partition  case  to  pass  on  all  questions  of  law  touching 
the  legal  title  of  anyone  claiming  to  share  in  the  partition  to  the  in- 
terest he  claims,  if  his  interest  be  such  as,  if  valid,  will  make  him  a 
«o-owner  in  the  common  subject  with  the  plaintiff  as  holding  under 
the  same  right  or  title  under  which  the  partition  is  to  be  made,  the 
Judgment  of  the  court,  while  it  must  be  conclusive  as  to  the  questions 
upon  which  it  is  thus  authorized  to  pass,  cannot  affect  a  stranger 
•claiming  under  an  adverse  title,  nor  can  it  be  made  to  involve  a  de- 
termination of  such  title  by  bringing  hun  in  as  a  party  to  the  suit: 
Davis  V.  Settle,  43  W.  Va.  17,  26  S.  E.  557.    If,  by  the  statutes  of 
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the  state,  partition  is  regarded  solely  as  a  proceeding  in  law,  the  jiidg> 
anent  therein  cannot  affeet  or  be  conclusive  up^m  any  equitable  title 
held  bj  anyone  of  the  parties:  Greenup  v.  Seweil,  18  111.  53.    The 
general  policy  of  the  American  statutes^  especially  those  of  a  com- 
paratively recent   date,  is  to  permit   the   parties  in  proceedings  for 
partition  to  present  and  have  determined  every  material  question 
relating  to  the  title,  so  that,  as  the  result  of  the  proceeding,  each  per> 
son  having  an  allotment  made  to  him,  and  each  purchaser  acquiring 
title  under  a  decree  of  sale,  may  rest  assured  that,  he  has  acquired 
the  title  and  interest  of  every  person  who  has  been  before  the  court. 
All  issues  may  be  presented  and  determined  which  are  necessary  to- 
the  accomplishment  of  this  result,  and  the  determination,  when  made,. 
is  final  and  conclusive,  and  none  of  the  parties  can  maintain  any 
subsequent  action  or  proceeding  inconsistent  with  the  determination- 
thus  made:  Irvin  v.  Buckles,  14S  Ind.  389,  47  N.  E.  822;  Finley  v. 
Cathcart,  149  Ind.  470,  63  Am.  St.  Bep.  292,  48  N.  E.  586;  Bobb  v. 
Graham,  89  Mo.  200,  1  a  W.  90;  lindell  B.  E.  Co.  v.  LindeU,  142  Mo. 
61,  43  a  W.  868;  Whittemore  v.  Shaw,  8  N.  H.  397;  Clapp  v.  Bromag^ 
ham,  9  Cow.  530;  Butler  v.  Butler,  58  N.  Y.  Supp.  1094,  41  App.  Div. 
477;  Morrill  v.  Morrill,  20  Or.  96,  23  Am.  St.  Bep.  95,  25  Pac  362,  11 
L.  B.  A.  155;  Beese  v.  Holmes,  5  Bich.  Eq.  540;  Edgerton  v.  Muse,. 
Dud.  Eq.  179.    Ev«n  in  the  states    where  this  rule  confessedly  pre- 
vails, courts  have  inadvertently,  and  without  giving  proper  attention 
to  what  they  were  saying,  employed  language  appropriate  only  to* 
partition  at  the  common  law,  as  where  they  have  stated  that:  ''It 
is  well  settled  that  a  decree  or  judgment  in  partition  has  no  other 
effect  than  to  sever  the  unity  of  possession,  and  does  not  vest  in  either 
of  the  eotenants  any  new  or  additional  title '^  Wade  v.  Deray,  50 
GaL  380;  Mound  City  etc.  Assn.  v.  Phillip,  64  CaL  495,  2  Pac.  270; 
Christy  ▼.  Spring  Valley  W.  W.,  68  Cal.  75,  8  Pac.  849;  Kenney  v- 
Phillipy,  91  Ind.  511.    This,  if  true  at  all,  can  only  be  so  when,  from 
tlie  state  of  the  issues,  it  is  clear  that  no  question  was  presented  for 
consideration,  the  decision  of  which  might  operate  to  create  some  new 
title.    To  illustrate,  it  may  happen  that  the  plaintiif  and  certain 
other  persons  alleged  to  be  eotenants  had  no  title  whatever  to  the 
property,  and  that  another  person  made  a  party  defendant  was  the 
owner  thereof  in  fee  by  an  adverse  title,  and,  nevertheless,  either 
through  the  failure  to  present  his  claim  or  from  some  error  of  law 
or  fact  on  the  part  of  the  court,  such  claim,  though  presented,  was 
adjudged  to  be  unfounded,  either  in  express  terms  or  by  implication, 
by  a  judgment  declaring  the  property  to  belong  to,  and  requiring  the- 
partition  to  be  made  among,  the  other  parties.    If  so,  then  for  all 
practical  purposes,  the  result  of  the  proceeding  is  that  the  title  whieh^ 
before  its  commencement  was  vested  in  one  person,  has  by  the  judg- 
ment become  vested  in  others,  for,  as  against  them,  he  who  was  the- 
true  owner  has  become  estopped  from  asserting  his  ownership,  and 
they  to  whom  the  property  was  awarded  in  partition  may  thereafter 
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hold  it  as  against  his  title:  Morehout  v.  Hignera,  32  Cal.  290;  De  La 
Vega  T.  League,  64  Tex.  217;  Kromer  ▼.  Friday,  10  Wash.  621,  3» 
Pae.  229,  32  L.  B.  A.  671. 

Doubtless,  courts  may  not  at  all  times  agree  as  to  whether  the  is- 
sues in  a  suit  for  partition  were  such  that  the  eifect  of  the  judgment 
must  be  restricted  to  the  eommon-laW  rule.    If  the  complaint  allegea 
that  the  plain tiif  and  certain  designated  defendants  are  the  ownera 
of  the  property  as  tenants  in  common,  and  that  certain  other  per- 
sons, also  made  defendants,  make  some  claim  of  title  to  it,  this  is 
e'quivalent  to  alleging  that  the  latter  have  no  title,  and  they  must 
meet  the  issue  thus  presented,  and  a  judgment  awarding  the  whole- 
of  the  property  to  others  is  a  conclusive  and  final  determination  that 
only  they  have  any  title.    Various  incidontal  questions  may  be  pre- 
sented in  suits  for  partition,  such  as  that  some  of  the  cotenants  have 
made  expenditures  on  account  of  the  common  property  for  whicb 
they  are  entitled  to  be  compensated  either  in  money  or  by  having* 
set  aside  to  them  the  part  on  which  such  expenditures  were  made.    If 
any  claim  of  this  character  is  made  in  the  pleadings,  the  judgment 
finally  entered  must  be  conclusive  upon  it;  but  what  is  the  effect  of 
a  final  judgment  when  a  claim  of  this  character  is  not  presented  by 
the  pleadings,  and  hence,  apparently  not  subjected  to  the  considera- 
tion of  the  court  f    With  respect  to  any  claim  for  owelty,  this  is 
necessarily  precluded  from  any  further  consideration  by  the  final 
judgment,  for  the  division  made  among  the  cotenants  by  it  neces- 
sarily affirms  that  the  shares  allotted  to  each  is  equivalent  in  valuo 
to  his  own  interest  in  the  property,  and  to  permit  him  to  subse- 
quently prosecute  any  claim,  on  the  ground  that  the  partition  was 
unequal,  would  be  to  suifer  a  relitigation  of  the  question  necessarily 
determined  against  him  by  the  judgment:  Burger  v.  Bests,  98  Mich. 
156,  57  N.  W.  99.    It  is  not  clear  that  a  claim  for  improvements 
must  be  presented  in  a  suit  for  partition,  but  as  it  is  a  material  ques- 
tion and  might  affect  the  mode,  and  perliaps  the  equality  of  tho 
partition,  we  believe  that  a  eotenant  who  does  not  present   this  ques- 
tion cannot  afterward  claim  compensation  in  any  independent  suit: 
Spitts  V.  Wells,  18  Mo.  468.    If  any  of  the^  defendants  lias  a  lien  on 
the  property,  bs  should  present  it.    If  the  decision  is  in  his  favor,  the 
existence  of  the  lien  is  established  and  cannot  be  subsequently  con- 
troverted by  any  of  the  parties:  Lloyd  v.  Davis,  123  Cal.  348,  55 
Pac.  1003.    If,  on  the  other  hand,  the  decision  is  against  the  lien,  either 
expressly  or  by  requiring  Such  a  disposition  of  the  property  as  neces- 
sarily ignores  it,  the  claimant  cannot  have  any  redress  unless  by  ap- 
peal where  the  lien  is  recognized,  it  cannot  be  afterward  asserted 
except  subject  to  the  rights  declared  in  the  judgment  of  partition. 
If  the  property  is  sold,  satisfaction  of  the  lien  must  be  sought  out 
of  the  proceeds  of  the  sale  (Thompson  v.  Frew,  107  HI.  478;  Mac- 
gregor  v.  Malarkey,  96  111.  App.  421;  Arnold  v.  Bntterbaugh,  92  Ind. 
403;  Finley  v.  Babin,  12  La.  Ann.  236),  and  if  the  property  is  allotted 
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to  the  various  tenants  in  common,  the  lien  can  be  asserted  onlj  against 
the  allotment  made  to  the  person  against  whose  moietj  it  attached 
when  created:  Bodiester  L.  ft  R  Go.  ▼.  Morse,  181  Dl.  64^  54  N.  £. 
628;  Diamond  ▼.  Diamond,  27  La.  Ann.  125. 

m.    The  Effect  Where  the  Title,  or  Some  Part  of  It^  ie  not  Bound 
by  the  Judgment. 

a.  Of  the  Bight  to  Oontribution. — Confessedly,  neither  a  Jndgment 
in  partition  nor  anj  other  judicial  proceeding  can  bind  persons  who, 
in  contemplation  of  law,  were  not  parties  to  it.  It  follows  that  a 
stranger  to  the  suit  remains  entitled  to  assert  his  rights  to  the  same 
extent  ss  if  it  had  not  been  instituted.  As  between  one  another, 
the  different  parties  to  the  suit  will  not  be  permitted  to  allege  that 
any  of  them  held  anj  title  capable  of  being  asserted  therein  in  addi- 
tion to  that  there  found  in  him,  but  either  may,  for  some  purposes, 
show  that  there  existed  a  third  party  not  bound  by  the  judgment,  and 
that,  because  of  this  fact,  it  has  not  vested  perfect  title  in  the  whole 
or  in  some  part  of  the  property,  and  the  other  parties  may  be  required 
to  do  what  in  equity  ought  to  be  done  in  consideration  of  this  fact. 
Thus,  a  title  not  affected  by  the  partition  may  extend  to  some  only 
of  the  allotments  made,  in  which  event  it  will  appear  that  the  per- 
sons receiving  such  allotments  h<ive  acquired  no  title,  or  a  title  lees 
in  extent  than  that  which  they  rightfully  expected  to  receive,  whOe 
the  title  of  the  other  allottees  is  perfect.  By  the  common  law,  and 
EnglisQi  statutes,  enacted  so  early  that  they  may  be  regarded  in  this 
country  as  a  part  of  it,  every  cotenant  who,  after  compulsory  parti- 
tion, was  evicted  by  title  paramount,  had  the  right  of  recompense 
for  the  part  lost,  which  right,  however,  was  not  available  to  his 
grantees  (Jones  v.  Bigstaff,  95  Ky.  395,  44  Am.  St.  Bep.  245,  25  8. 
W.  889;  Dugan  v.  Hollins,  4  Md.  Ch.  147;  Marvin  y.  Marvin,  52  How. 
Pr.  97;  Nixon  v.  Lindsay,  2  Jones  £q.  230;  Walker  v.  Hall,  15  Ohio 
St.  362,  86  Am.  Dec.  482;  Ketchin  v.  Patrick,  32  &  G.  443,  11  a  E. 
301;  Sawyers  v.  Caton,  8  Humph.  256^  47  Am.  Dec.  608;  Grigsby  v. 
Peak,  68  Tex.  235,  2  Am.  St.  Bep.  487,  4  S.  W.  474;  Harris  t.  Hicks 
(Tex.  Civ.  App.),  49  S.  W.  110; Western  v.  Skiles,  35  Fed.  674),  but 
was  said  to  be  enforceable  against  alienees  of  the  persons  the  title 
to  whose  allotment  was  perfect  as  well  as  against  such  persons  them- 
selves: Sawyers  v.  Cator,  8  Humph.  256,  47  Am.  Dec.  608w 

b.  The  Effect  of  the  Subsequent  Acquisition  of  Title  Panunoont 
by  One  of  the  Parties. — ^Whero  title  paramount  exists,  a  party  to  the 
partition,  instead  of  seeking  indemnity  by  an  action  for  contribu- 
tion, may  acquire  such  title  and  undertake  to  assert  it  against  his 
former  cotenants  or  their  alienees.  The  person  who  held  such  title 
when  the  judgment  in  partition  was  rendered  was  certainly  not  bound 
by  it,  because  not  a  party  thereto,  nor  can  any  alienee  of  his  be 
bound  by  the  judgment  under  the  rules  of  res  judicata,  for  it  must 
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be  conceded  that,  by  those  rales,  a  party  to  judicial  proceeding  i« 
not  estopped  to  assert  rights  and  titles  subsequently  acquired:  Free- 
man on  Judgments,  sees.  302,  329.  This  rule  iq>plie8,  as  ire  have 
ahown,  to  suits  for  partition,  for,  nnless  the  parties  to  those  suits 
were  permitted  to  show,  notwithstanding  the  judgment  therein,  that 
there  were  adverse  paramount  titles  not  affected  thereby,  it  would 
be  impossible  for  them  to  maintain  suits  for  contribution  on  the 
ground  that  the  title  of  the  allotment  made  to  them  had  wholly  or 
partly  failed.  If,  therefore,  a  party  to  a  partition  suit  subsequently 
acquiring  paramount  title  is  estopped  to  assert  it,  this  is  not  because 
of  anything  which  has  been  adjudged  or  determined  in  the  suit, 
but  for  the  reason  that  the  judgment  confirming  the  allotments  in  par- 
tition must  be  taken  to  operate  as  a  conveyance  to  each  of  the  allot- 
tees from  all  the  others,  carrying  with  it  an  implied  warranty  of  title. 
Where  partition  is  made  voluntarily  by  conveyance  executed  by  the 
supposed  tenants  in  common,  it  is,  in  some  states,  affirmed  (Freeman 
on  Cotenancy  and  Partition,  sec.  410;  Tewksbury  ▼.  Provizzo,  12  CaJ. 
25;  Rogers  ▼.  Turley,  4  Bibb,  356;  Jones  v.  Bigstaff,  95  Ky.  395,  44 
Am.  St.  Bep.  425,  25  8.  W.  889;  Yenable  v.  Beauchamp,  3  Dana,  821. 
28  Am.  Dec.  74),  and  in  others  denied  (Freeman  on  Cotenancy  and 
Partition,  sec  409;  Doane  v.  Willcutt,  6  Gray,  328,  66  Am.  Dec.  369: 
Picot  V.  Page,  26  Mo.  422;  Carpenter  v.  Schermerhom,  2  Barb.  Ch. 
822;  Dawson  v.  Lawrence,  13  Ohio,  546,  42  Am.  Dec.  210),  that  an  im- 
plied warranty  exists  as  in  eases  of  compulsory  partition,  with  the 
weight  of  authority  and  reason  slightly  inclining  to  the  latter  view. 
Where  the  former  rule  prevails,  it  may  well  be  clnimed  that  a  final 
judgment  in  partition  must  operate  as  fully  as  might  a  conveyance 
of  the  same  date  executed  by  all  the  parties  to  the  action,  and  if 
•Qch  a  conveyance  would  have  carried  the  title  involved  in  the  sub- 
sequent controversy,  so  must  such  a  judgment.  Upon  reasoning  like 
this,  it  was  held  that  a  title  acquired  by  a  party  to  a  suit  in  parti- 
tion during  its  pendency  and  after  his  answer  was  filed  therein,  but 
before  the  rendition  of  the  judgment,  though,  strictly  speaking,  an 
after-acquired  title  not  capable  of  being  asserted  in  the  suit  under 
the  pleadings  as  they  stood  when  judgment  was  pronounced,  never- 
theless vested  in  the  allottees,  because  it  would  so  have  vested  had 
all  the  parties  executed  a  conveyance  on  the  date  on  which  the  judg- 
ment was  rendered:  Christy  v.  Spring  Valley  W.  W.,  68  Cal.  73, 
8  Pac  849.  In  this  case,  it  will  be  observed,  it  was  not  necessary 
to  affirm  that  the  judgment  carried  an  after-acquired  title  on  the 
ground  of  the  implied  warranty,  for  a  conveyance  executed  at  the 
date  of  the  judgment,  though  by  quitclaim  only,  would  have  trans- 
ferred to  the  allottees  the  title  in  question. 

The  statute  of  Henry  YIII,  which  was  understood  to  extend  to 
other  cotenants  a  right  theretofore  existing  in  favor  of  a  coparcener 
who,  after  partition,  was  evicted  under  title  paramount,  provided 


Digitized  by  VjOOQ IC 


876  Amekican  State  Reforts,  Vol.  lOL  [N.  C 

''that  eyery  of  the  said  joint  tenants  or  tenants  in  common,  and  their 
heirs,  after  such  partition  made,  shall  and  may  have  aid  of  the 
others,  or  of  their  heirs,  to  the  intent  to  deraign  the  wazrantj  pan- 
mount,  and  to  recover  for  the  rate  as  is  need  between  eopareeneis 
after  partition  made  by  the  order  of  the  common  law."  We  see  noth- 
ing on  the  face  of  this  statute  implying,  strictly  speaking,  any  war- 
ranty in  favor  of  one  eotenant  and  against  the  others,  but  merely  a 
recognition  of  the  right  to  recover  contribution  when  an  allottee 
lost  his  allotment  by  title  paramount,  as  against  other  allottees  who, 
in  the  allotments  to  them,  had  had  the  benefit  of  his  moiety  in  the 
part  of  the  premises  the  title  to  which  had  not  failed.  The  resntt  of 
the  proceeding  authorized  by  the  statute  was  to  place  the  parties  as 
nearly  as  possible  in  the  position  in  which  they  would  have  beea 
placed  by  the  partition  had  it  then  been  known  that  their  title  did 
not  extend  to  the  whole  of  the  premises.  Beyond  this  there  was  ■» 
warranty  of  title  and  no  right  recognized  or  created  by  virtue  of 
which  any  of  the  parties  could  maintain  any  action  against  another 
on  the  establishment  of  title  paramount  in  a  stranger  to  the  action  to 
the  whole  of  the  property.  Where,  under  such  circumstances^  one 
of  the  allottees  or  his  successor  in  interest  acquires  title  paramoont, 
it  may  be  that  he  ought  to  be  held  to  have  acquired  it  for  the  benefit 
of  the  others  if  they  choose  to  participate  in  the  cost  of  the  aequisi- 
tion,  as  would  be  the  case  had  it  been  acquired  by  any  of  the  co- 
tenants  before  partition:  Freemaa  on  Cotenancy  and  Partition,  sees. 
154-156.  If  it  is  equitable  to  permit  a  eotenant  before  partition  to 
acquire  and  assert  a  paramount  title  unless  his  cotenants  wiU  asswne 
their  share  of  the  expense  of  the  acquisition,  it  is  equally  equitable 
to  permit  an  allottee,  after  partition,  to  protect  his  title  by  at^fiur' 
ing  title  paramount  and  asserting  it  until  such  time  as  the  other 
parties  in  interest  make,  or  offer  to  make,  what  must  be  regarded  sa 
an  equitable  contribution.  This  view  of  the  question  has  not,  so  ftr 
as  we  are  aware,  been  presented  to  or  considered  by  the  courts. 
After  ourselves  reconsidering  the  subject,  we  reach  the  concIusioB 
that  the  weight,  both  of  reason  and  of  authority,  notwithstanding  the 
decision  in  the  principal  case,  does  not  estop  a  party  to  a  partition 
suit  from  subsequently  acquiring  title  from  one  not  a  party  to  such 
suit  and  enforcing  it  against  the  other  parties  and  their  successors 
in  interest:  Avery  v.  Akins,  74  Ind.  283;  Kenney  v.  PhUlipy,  91  Ind- 
511;  Richardson  v.  Cambridge,  2  Allen,  118,  79  Am.  Bee  767;  Tapley 
V.  McPike,  50  Mo.  592;  Woodbridge  v.  Banning,  14  Ohio  St.  330; 
contra,  Doe  ex  dem.  Short  v.  Prettyman,  1  Houst.  (DeL)  334;  Ven- 
able  V.  Beauchamp,  3  Dana,  325,  28  Am.  Dec  84;  Mills  v.  Withering- 
ton,  2  Dev.  &  B.  433;  Carter  v.  White,  134  N.  C.  466,  ante,  p.  853,  4^ 
S.  £.  983.  Necessarily  this  must  be  true  when  a  party  to  the  action 
has  some  inchoate  right  or  interest  which  cannot,  under  the  rule  of 
practice  there  prevailing,  be  asserted  in  the  suit  or  recognized  and 
provided  for  in  the  judgment,  as  where  one  of  the  parties  had  an  in* 
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€hoate  right  of  dower  which  subeequently  to  the  partition  became 
perfect  by  the  death  of  her  husband,  and  which  by  the  law  in  force 
ia  not  destroyed  by  the  judgment.  In  such  a  case  she  remains  entitled 
to  dower,  which  may  afterward  be  assigned,  contribution  being  de« 
creed  in  favor  of  the  parties  who  suffer  loss  by  reason  of  the  assign- 
ment: Walker  y.  Hall,  15  Ohio  St.  385,  86  Am.  Dee.  485* 


EODMAN  ▼.  EOBINSON. 

[184  N.  C.  503,  47  &  E.  19.] 

SPECOno  PEBFOSBCAKOE — Contract  to  Convey— Dower 
Bights. — A  husband  cannot  avoid  a  decree  for  the  specific  perform- 
ance of  his  contract  to  convey  land  to  which  his  wife  is  not  a  party, 
on  the  ground  that  she  is  entitled  to  dower  in  the  land.     (p.  878.) 

SUNDAY  CONTRACTS. — A  contract  for  the  conveyance  of 
land  entered  on  Sunday  is  valid  and  not  opposed  to  pubUc  poUey. 
(p.  8«4.) 

C0NTBACT8  to  Convey  Land — ^Breach  of  Election  of  Seme- 
dies. — Upon  a  breach  of  a  contract  to  convey  land,  the  purchaser 
may  sue  for  specific  performance,  and  is  not  bound  to  bring  an  action 
at  law  for  damages,     (p.  886.) 

SPECIFIC  PEBFOBMANCE--Contract  to  Convey  Land.— If 
no  Ftand  or  Mistake  is  alleged,  the  fact  that  the  vendor  made  a  bad 
trade  does  not  release  him  from  specific  performance  of  his  contract 
to  convey  land.     (p.  886.) 

SPECIFIC  PEBFOBMANCE— Contract  to  Convey.---De8crip- 
tion  of  the  land  by  metes  and  bounds  is  sufficient  in  a  suit  for  the 
specific  performance  of  a  contract  to  convey  land.     (p.  886.) 

Connor  &  Connor  and  E.  K.  Bryan,  for  the  plaintiffs. 

J.  D.  Kerr,  F.  B.  Cooper  and  Shepherd  &  Shepherd,  for  the 
defendant 


CLAEK,  C.  J.  On  Sunday,  September  14,  1902,  the  de- 
fendant, who  then  was  and  still  is  the  owner  in  fee  and  in  pos- 
session of  the  land  described  in  the  complaint,  contracted  in 
writing,  dated  September  13,  1902,  with  plaintiff  Eodman  to 
sell  him  said  land,  possession  to  be  given  the  Ist  of  January, 
1903,  and  deed  to  be  delivered  the  1st  of  April,  1903,  at  which 
time  the  purchase  money  was  to  be  paid.  In  December,  1902, 
defendant  informed  Eodman  that  he  would  not  deliver  posses- 
sion nor  accept  the  purchase  money  and  repudiated  the  con- 
tract, nevertheless  Eodman  did  tender  the  four  thousand  two 
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hundred  dollars,  the  agreed  price,  in  money  on  the  Ist  of  April, 
1903,  or  as  soon  thereafter  as  defendant  could  be  found,  and 
demanded  the  deed,  but  defendant  refused  to  accept  the  money 
or  deliver  the  deed.  The  contract  is  admitted  in  the  answer, 
and  judgment  for  specific  performance  was  rendered  upon  the 
pleadings  and  defendant  appealed. 

The  first  assignment  of  error  is:  *T3ecause  it  appears  from 
the  answer  that  defendant  was  at  the  time  of  signing  said 
alleged  contract  to  convey  a  married  man,  and  his  wife  is  still 
living  and  entitled  to  dower  and  homestead  right  in  said  land, 
and  the  judgment  does  not  sufiiciently  guard  and  protect  such 
right/^    The  wife  has  an  inchoate  right  of  dower,  but  she  has 
no  present  right  to  the  property  nor  to  its  possession,  nor  ifliy 
dominion  over  it,  she  has  only  a  right  therein  *"*  contingent 
upon  surviving  her  husband,  which  may  not  happen :  Gatewood 
▼.  Tomlinson,  113  N.  C.  312,  18  S.  E.  318.    The  Code,  section 
2103,  expressly  provides  that  upon  the  death  of  the  husband 
the  widow  shall  be  entitled  to  dower.    Besides,  this  is  an  objec- 
tion which  the  plaintiff  alone  could  make.    The  wife  is  not  a 
party  to  this  action  and  the  decree  in  no  wise  affects  her  con- 
tingent interest    Having  taken  the  contract  without  the  wife's 
signature,  the  plaintiff  could  not  obtain  a  decree  compelling 
her  to  join  in  the  deed :  Farthing  v.  Eochelle,  131  N.  C.  563, 
43  S.  E.  1;  Fortune  v.  Watkins,  94  N.  C.  304.    The  Code,  sec- 
tion 2106,  recognizes  the  right  of  the  husband  to  alien  without 
the  joinder  of  the  wife,  the  conveyance  having  no  effect  upon 
the  wife^s  contingent  right  of  dower:  Fleming  v.  Graham,  110 
N.  C.  374,  14  S.  E.  922;  Scott  v.  Lane,  109  N.  C.  154,  13  S. 
E.  772;  Hughes  v.  Hodges,  102  N.  C.  236,  9  S.  E.  437;  Mayho 
V.  Gotten,  69  N.  C.  289.    As  to  the  homestead  right,  it  was  not 
necessary  for  the  wife  to  join  in  the  contract,  because  the  an- 
swer admits  that  no  homestead  had  been  allotted  in  this  land: 
Mayho  v.  Gotten,  69  N.  G.  289,  approved,  Joyner  v.  Sugg,  132 
N.  G.  589,  44  S.  E.  122.    Besides,  the  answer  further  admits 
the  solvency  of  the  defendant,  that  there  is  no  judgment  dock- 
eted against  him,  and  that  he  owns  other  lands  more  than  suffi- 
cient in  value  for  the  allotment  of  the  homestead:  Hughes  v. 
Hodges,  102  N.  G.  236,  9  S.  E.  436.    The  conveyance  or  con- 
tract is  valid,  subject  to  the  contingent  right  of  dower:  Gate- 
wood  V.  Tomlinson,  113  N.  G.  312,  18  S.  E.  318;  Scott  v.  Lane, 
109  N.  G.  154,  13  S.  E.  772.     The  wife  is  not  a  party  to  this 
action  and  not  estopped  by  the  judgment  if  the  above  admis- 
sions should  prove  untrue.     The  wife  not  being  a  party,  the 
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exception  that  her  ^'rights  are  not  protected  by  the  decree"  has 
no  place  here. 

The  second  assignment  of  error  is:  'fBecause  the  contract  to 
convey  was  entered  into  and  signed  upon  Sunday,  and  no  con- 
sideration being  passed,  and  the  defendant  having  *^  repu- 
diated the  contract  the  week  following,  said  contract  is  not  en- 
forceable and  the  judgment  should  have  declared  said  contract 
to  be  void/^  The  promise  to  pay  four  thousand  two  hundred 
dollars  purchase  money  was  a  sufBcient  consideration:  Puffer 
V.  Lucas,  101  N.  C.  284,  7  S.  B.  734;  Worthy  v.  Brady,  91  K 
C.  266,  108  N.  C.  440,  12  S.  E.  1034;  Clark  on  Contracts,  149, 
169;  9  Cyc.  323.  The  contract  having  been  accepted  by  plain- 
tiff the  attempted  repudiation  thereof  by  the  defendant  with- 
out the  consent  of  the  plaintiff  has  no  effect :  Paddock  v.  Daven- 
port, 107  N.  C.  710,  12  S.  E.  464;  Byan  v.  United  States,  136 
TJ.  S.  68,  10  Sup.  Ct  Bep.  913,  34  L.  ed.  447.  So  this  excep- 
tion hinges  upon  the  question  whether  the  contract  is  invalid 
because  entered  into  and  signed  on  Simday. 

This  point  has  been  settled  in  this  state  by  repeated  decisions. 
A  contract  entered  into  on  Sunday  is  not  invalid  at  common 
law:  Clark  on  Contracts,  393;  Drury  v.  De  Fontaine,  1  Taunt. 
131  (in  which  it  was  held  that  a  vendor  could  recover  the  price 
of  a  horse  sold  on  Sunday) ;  Benjamin  on  Sales,  sec.  552.  Our 
statute  (Code,  section  3782)  is  copied  almost  verbatim  from  the 
first  part  of  the  statute,  29  Charles  II,  chapter  17  (1678).  The 
other  part  forbidding  service  of  process  on  Sunday  is  omitted 
from  our  statute,  which  merely  provides  that  ''on  the  Lord's 
Day,  commonly  called  Sunday,  no  tradesman,  artificer,  planter, 
laborer  or  other  person  shall  ....  do  or  exercise  any  labor, 
business  or  work  of  his  ordinary  calling,  ....  upon  pain  that 
every  person  so  offending  ....  shall  forfeit  and  pay  one  dol- 
lar." This  part  was  construed  by  Lord  Mansfield  in  Drury  v. 
De  Fontaine,  1  Taunt.  131,  not  to  invalidate  a  sale  of  a  horse 
on  Sunday  when  the  sale  was  not  a  part  of  the  vendor*s  ordinary 
calling.  This  statute  is  the  foundation  of  nearly  all  the  Sunday 
legislation  in  this  coimtry. 

It  is  not  alleged  in  the  answer  that  this  contract  was  made 
and  entered  into  by  either  the  plaintiff  Bodman  or  the  de- 
fendant *^  Bobinson  in  pursuance  by  either  of  his  ordinary 
calling.  * 

In  Melvin  v.  Easley,  52  N.  C.  356,  the  court  said:  "The 
statute  in  its  operation  is  confined  to  manual,  visible  or  noisy 
labor,  such  as  is  calculated  to  disturb  other  people,  for  ex- 
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ample^  keeping  open  shop  or  working  at  a  blacksmith's  anvil 
The  legislature  has  power  to  prohibit  labor  of  this  kind  on 

Sunday  on  the  ground  of  public  decency But  when  it 

goes  further  and  ....  prohibits  labor  which  is  done  in  private 
the  power  is  exceeded^  and  the  statute  is  void/'  In  that  case 
it  was  held  that  selling  a  horse  On  Sunday  was  not  forbidden  by 
the  statute,  as  dealing  in  horses  was  not  Melvin's  ^'ordinary 
calling.**  Again,  it  is  said  in  State  v.  Bicketts,  74  N.  C.  192: 
^^n  this  state  every  act  may  lawfully  be  done  on  Sunday  which 
may  lawfully  be  done  on  any  other  day,  unless  there  is  some 
statute  forbidding  it  to  be  done  on  that  day.**  This  has  been 
cited  and  approved  in  White  v.  Morris,  107  N.  C.  99,  12  S.  E. 
80  (in  which  Davis,  J.,  calls  attention  to  the  fact  that  prior  to 
the  code  civil  process  could  not  legally  be  served  on  Sunday, 
but  now  the  restriction  applies  only  to  forbid  arrests  in  civil 
actions  on  that  day),  approved  also  in  State  v.  Penley,  107  N. 
C.  808,  12  S.  B.  456,  Ashe,  J.,  in  State  v.  McGimsey,  80  N.  C. 
577,  30  Am.  Hep.  90,  and  State  v.  Howard,  82  N.  C.  626,  Mer- 
rimon,  G.  J.,  in  State  v.  Moore,  104  N.  C.  749,  10  S.  E.  183, 
Taylor  v.  Ervin,  119  N.  C.  276,  25  S.  E.  875— all  these  last 
liolding  that  it  was  not  illegal  to  hold  court  on  Sunday  if  the 
judge  deemed  it  necessary,  though  out  of  considerations  of 
propriety  it  ought  not  to  be  done  unless  necessary. 

In  State  v.  Brookbanks,  28  N.  C.  73,  EuflSn,  C.  J.,  held  that 
it  was  not  indictable  to  sell  goods  in  open  shop  on  Sunday,  and 
in  State  ▼.  Williams,  26  N.  C.  400,  the  court  through  the  same 
judge  held  it  not  indictable  to  work  on  Sunday,  it  not  being 
indictable  either  at  common  law  (citing  *^*®  Bex  v.  Brotherton, 
1  Str.  702;  Rex  v.  Cox,  Burr.  785),  or  by  our  statute,  adding 
(page  400) :  '^t  is  clear  that  the  making  of  bargains  on  Sun- 
day was  not  a  crime  against  the  state,  for  contracts  made  on 
that  day  are  binding.  It  has  often  been  so  ruled  in  this  state, 
and  after  elaborate  argument  and  time  to  advise.**  Covington 
v.  Threadgill,  88  N.  C.  189,  is  obiter  merely,  and  Waters  v. 
Richmond  etc.  R.  R.  Co.,  108  N.  C.  349,  12  S.  E.  950,  is  a 
construction  of  section  1632  of  the  General  Statutes  of  South 
Carolina,  which  is  a  part  of  the  statute,  29  Charles  11,  which 
has  been  omitted  in  our  statute. 

Counsel  for  defendant  contend  that  Christianity  is  a  part 
of  the  law  of  the  land,  and  hence,  independent  of  any  statnte. 
the  contract  is  invalid.  If  the  observance  of  Sunday  were 
commanded  by  statute  as  an  act  of  religion  or  worship,  such 
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statute  would  be  absolutely  forbidden.    The  founder  of  the 
Christian  religion  said  that  his  '^ELingdom  was  not  of  this 
world/'  and  under  our  constitutionsy  both  state  and  f ederal> 
no  act  can  be  required  or  forbidden  by  statute  because  such 
act  may  be  in  accordance  with  or  against  the  religious  views 
of   anyone.    The   first  amendment  to   the  federal   oonstitu- 
tion  provides:  ^Congress  shall  make  no  law  respecting  an 
establishment   of   religion   or   prohibiting   the   free   exercise 
thereof/'  and  the  constitution  of  this  state^  article  1^  section 
26^  reads;  '^All  men  have  a  natural  and  unalienable  right 
to  worship  Almighly  God  according  to  the  dictates  of  their 
own  consciences^  and  no  human  authority  should  in  any  case 
whatever  control  or  interfere  with  the  right  of  conscience.** 
If^  fherefore,  the  cessation  of  labor  or  the  prohibition  or  per- 
formance of  any  act  were  provided  by  statute  for  religious 
reasons  the  statute  could  not  be  maintained.    The  Seventh 
Day  Baptists  and  some  others^  as  well  as  the  Hebrews^  keep 
Saturday  and  the  Mahommedans  observe  Friday.    To  com- 
pel them  or  anyone  else  to  observe  Sunday  for  religious  reasons 
would  be  contrary  to  our  fundamental  law.    The  *^  only 
ground  upon  which  "Simday  laws''  can  be  sustained  is  that 
in  pursuance  of  the  police  power  the  state  can^  and  ought  to, 
require  a  cessation  of  labor  upon  specified  days  to  protect  the 
masses  from  being  worn  out  by  incessant  and  unremitting  toil. 
If  such  days  happen  to  be  those  upon  which  the  larger  part  of 
the  people  observe  a  cessation  of  toil  for  religious  reasons,  it 
is  not  an  objection  but  a  convenience.    Yet  such  statute  cannot 
be  construed  beyond  its  terms  so  as  to  make  the  signing  of  a 
contract  on  Simday  invalid  when  the  words  prohibit  only^ 'labor, 
business  or  work  of  one's  ordinary  calling." 

It  is  incorrect  to  say  that  Christianity  is  a  part  of  the  com- 
mon law  of  the  land,  however  it  may  be  in  England  where  there 
is  a  union  of  church  and  state,  which  is  forbidden  here.  The 
beautiful  and  divine  precepts  of  the  Nazarene  do  influence  the 
conduct  of  our  people  and  individuals,  and  are  felt  in  legisla- 
tion and  in  every  department  of  activity.  They  profoimdly 
impress  and  shape  our  civilization.  But  it  is  by  this  influence 
that  it  acts,  and  not  because  it  is  a  part  of  the  organic  law  which 
expressly  denies  religion  any  place  in  the  supervision  or  control 
ot  secular  affairs.  As  a  contemporary  construction  of  the  fed- 
eral constitution,  it  may  be  well  to  recall  that  one  of  the  first 
treaties  of  peace  made  by  the  United  States — that  with  Trip- 
Am.  Bi,  Rep.,  Vol.  101—56 
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oil — ^wnich  was  sent  to  the  Senate  with  the  signature  of  George 
Washington^  who  had  been  president  of  the  convention  which 
adopted  the  IJnited  States  constitution,  began  with  these  words: 
''As  the  goyemment  of  the  United  States  is  not  in  any  sense 
founded  on  the  Christian  religioxL^'  This  treaty  was  rati- 
fied by  the  Senate.  If  it  was  presumption  in  XJzza  to  put 
forth  his  hand  to  stay  the  tottering  Ark  of  God  at  the  thr^* 
ing  floor  of  Ghidon,  it  is  equally  forbidden  under  our  seyerance 
of  church  and  state  for  the  ciyil  power  to  enforce  cessation  of 
work  upon  the  Lord's  Day  in  maintenance  of  ^^^  any  religious 
yiews  in  regard  to  its  proper  observance.  That  must  be  left  to 
the  consciences  of  men,  as  they  are  severally  influenced  by  their 
religious  instruction.  Churches  differ  widely,  as  is  well  known, 
on  this  subject,  the  yiews  of  the  Boman  Catholics  and  Presby* 
terians^  for  instance,  being  divergent,  and  the  views  of  other 
churches  differing  from  both. 

Even  if  Christianity  could  be  deemed  the  basis  of  our  gov* 
emment,  its  own  organic  law  must  be  found  in  the  New  Testa* 
ment>  and  there  we  shall  look  in  vain  for  any  requirement  to  ob- 
serve Sunday,  or  indeed  any  day.  The  Master's  references  to 
the  Sabbath  were  not  in  support  but  in  derogation  of  the  ex- 
treme observance  of  the  Mosaic  day  of  rest  indulged  in  by  the 
Pharisees.  The  Old  Testament  commanded  the  observance  of 
the  Sabbath,  but  that  was  an  injunction  laid  upon  the  Hebrews,, 
and  it  designated  Saturday,  not  Simday,  as  the  day  of  rest,  pre- 
scribing a  thoroughness  of  abstention  from  labor  which  few 
observe,  even  of  the  people  to  whom  the  conmiand  was  given. 

Sunday  was  flrst  adopted  by  the  Christians  in  lieu  of  Satur- 
day long  years  after  Christ,  in  commemoration  of  the  Bes- 
urrection.  The  first  "Sunday  law*'  was  enacted  in  the  year  321 
after  Christ,  soon  after  the  Emperor  Constantine  had  adjured 
paganism,  and  apparently  for  no  different  reason  than  the  Chris- 
tian observance  of  the  day.  It  is  as  follows:  ^Tliet  all  judgfes- 
and  city  people  and  all  tradesmen  rest  upon  the  venerable  de> 
of  the  Sun.  But  let  those  dwelling  in  lie  country  freely  and 
with  full  liberty  attend  to  the  culture  of  their  fields,  since  it 
frequently  happens  that  no  other  day  is  so  fit  for  the  sowing  of 
grain  or  the  planting  of  vines;  hence  the  favorable  time  should 
not  be  allowed  to  pass  lest  the  provisions  of  heaven  be  losP: 
Codex,  Justin,  lib.  3,  tit  12, 1,  3.  Evidently  Constantino  wa* 
still  something  of  a  heathen.  As  late  as  the  year  409  two 
rescripts  of  the  Emperors  Honorius  and  Theodosius  indicate 
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that  Christians  **^  then  still  generally  observed  the  Sabbath 
(Saturday  not  Sunday).  The  curious  may  find  these  set  out  in 
full.  Codex  Just,  lib.  1,  tit  9,  Cx.  13.  Not  till  near  the  end  of 
the  ninth  century  was  Sunday  substituted  by  law  for  Saturday 
as  the  day  of  rest  by  a  decree  of  the  Emperor  Leo :  Leo  Cons. 
54.  The  subsequent  development  of  Sunday  laws  will  be  found 
in  Lewis'  "Sunday  Legislation.'*  This  legislation  has  differed 
in  different  Christian  countries  and  still  differs,  and  the  diver* 
fvnce  is  very  great  even  in  the  legislation  of  the  states  of  this 
Union. 

The  Saxon  laws  under  Ine  (about  A.  D.  700)  forbade  work- 
ing on  Sunday,  but  under  Alfred  (A.  D.  900)  and  Athelstane 
(A.  D.  924)  the  prohibition  was  merely  against  marketing  on 
Sunday,  and  there  seems  to  have  been  no  statute  against  working 
on  Sunday  (whatever  the  church  may  have  enjoined)  until  the 
above-cited  statute,  29  Charles  II,  chapter  7  (1678),  the  first 
part  of  which  is  almost  verbatim  our  statute,  Code,  section  3782 : 
See  4  Blackstone's  Commentaries,  63.  Indeed,  it  appears  from 
the  records  of  Merton  College,  Oxford,  that  at  its  manor  of 
Ibstone,  in  the  latter  part  of  the  thirteenth  century,  contracts 
with  laborers  provided  for  cessation  from  work  on  Saturdays 
and  holidays,  but  it  was  stipulated  that  work  should  be  done  in 
regular  course  on  Sunday:  Thorold  Sogers'  Work  and  Wages, 
e.  1.  Indeed,  it  seems  that  this  was  usual  in  England  till  the 
time  of  the  commonwealth  and  the  rise  of  the  Puritans  to  power, 
but  the  change  was  not  enacted  into  law  till  the  above-cited 
statute  of  Charles  II  in  1678. 

The  first  Sunday  law  in  this  country  was  enacted  in  Virginia 
in  1617  (three  years  before  the  landing  at  Plymouth),  and 
punished  a  failure  to  attend  church  on  Sunday  with  a  fine  pay- 
able in  tobacco.  This  was  re-enacted  in  1623 :  Henning's  Stat- 
utes at  Large,  Va.,  1619-60,  vol.  1,  p.  123.  Plymouth  colony 
(Records,  volume  11,  p.  214)  made  it  punishable  ^^  by  im- 
prisonment in  the  stocks  to  go  to  sleep  in  church,  and  on  June 
10,  1650,  the  same  colony  made  it  punishable  by  whipping  to  do 
"any  servile  work  or  any  such  like  abuse''  on  the  Lord's  Day. 
''So  any  sin  committed  with  an  high  hand,  as  the  gathering  of 
sticks  on  the  Sabbath  day,  may  be  punished  with  death,  when  a 
lesser  punishment  might  serve  for  gathering  sticks  privily  and 
in  need'*:  Records  of  Massachusetts  Bay,  vol.  2,  p.  93.  Pub- 
licity did  not  then  have  the  virtue  attributed  to  it  as  now,  but 
the  reverse.     Hutchinson's  History  of  Massachusetts,  volume  1, 
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page  390,  says:  'T)ivers  other  offenses  were  made  capital,  tu.» 
profaning  the  Lord's  Day  in  a  careless  or  scornful  neglect  or 
contempt   thereof:  Numbers   xv:    30-36."    The   New    Harai 
Colony  Eecords  of  1663-65,  page  606,  contain  a  similar  provision 
that  profaning  the  Lord's  Day  by  "sinful  servile  word  or  unlaw- 
ful sport,  recreation  or  otherwise,  whether  willfully  or  in  a  care- 
less neglect,  shall  be  duly  punished  by  fine,  imprisonment,  or 
corporally,  according  to  the  nature  and  measure  of  such  sin  and 
offense'*;  providing  further,  that  if  "the  sin  was  proudly,  pre- 
sumptuously and  with  a  high  hand  committed"  such  person 
"shall  be  put  to  d^ath."    On  May  19,  1668,  after  the  union  of 
New  Haven  and  Connecticut  in  one  colony,  unnecessary  travel 
or  playing  on  Sunday,  or  keeping  out  of  the  meeting-house,  was 
made  punishable  by  imprisonment  in  the  stocks  adding  "and 
the  constables  in  the  several  plantations  are  hereby  required 
to  make  search  for  all  offenders  against  this  law  and  make 
return  thereof:  Colonial  Eecords  of  Connecticut    1665-67,  p. 
88.     Similar  laws  but  of  less  severity,  were  enacted  in  some 
other  provinces.    While  the  statutes  of  the  several  states  still 
differ  on  the  subject  of  Sunday  legislation,  all  of  these  enact- 
ments are  now  based  upon  the  police  power,  that  some  rest  may 
be  guaranteed  to  the  workers  and  to  avoid  offense  by  the  noise 
and  tumult  of  traffic  and  labor  to  ^**  the  great  majority  who 
desire  a  day  of  quiet  and  peace  for  their  devotional  services: 
Bishop  on  Contracts,  sec.  636,  says:    "It  is  abundantly  settled 
that  a  Simday  contract  is  good  when  it  does  not  come  in  conflict 
with  any  statute."    We  do  not  deny  the  constitutionality    of  a 
Sunday  law  based  on  the  police  power,  which  is  well  settled: 
Judefind  v.  State,  78  Md.  510,  28  Atl.  406,  22  L.  R.  A.  721, 
and  notes.    We  hold  thai  our  statute  does  not  make  void  the 
contract  here  sued  on.    In  the  language  of  Caldwell,  J.,  in 
Swan  V.  Swan,  21  Fed.  306 :  "It  would  be  downright  hyxKKirisy 
for  a  court  to  affect  to  believe  that  the  moral  sense  of  tiie  com- 
munity would  be  shocked  by  compelling  a  man  to  pay  a  note 
given  for  an  honestdebt  because  it  was  executed  on  the  Lord's 
Day."    And  the  s  ame  is  true  of  the  enforcement    of    any 
contract  which  is  not  forbidden  by  statute  to  be  made  on 
Sunday. 

Among  the  authorities  elsewhere  which  hold  in  accordance 
with  our  decisions  that  a  note  or  contract  made  on  Sunday  is 
valid,  are  Barrett  v.  Aplington,  Fed.  Cas.  No.  1045 ;  More  v. 
Clymer,  12  Mo.  App.  11;  Glover  v.  Cheatham,  19  Mo.  App.  656; 
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Sanders  v.  Johnson,  29  6a.  626;  Borough  v.  Equitable  Mtg.  Co., 
118  Qa.  178,  46  S.  B.  22;  Bay  v.  Cattel,  61  Ky.  632;  Hazzard 
V.  Day,  14  Allen  (Mass.),  487,  92  Am,  Dec.  790;  Geer  v.  Put- 
nam, 10  Mass.  312;  Kaufmann  v.  Hamm,  30  Mo.  388  (which 
held  valid  a  promissory  note  made  on  Sunday) ;  Foster  v. 
Wooten,  67  Miss.  640,  7  South.  601;  Horacek  v.  Keebler,  5 
Neb.  365;  Fifagerald  v.  Andrews,  15  Neb.  62,  17  N.  W.  370; 
Switcher  v.  Williams,  Wright  (Ohio),  764;  Bloom  v.  Bichards, 
2  Ohio  St  387;  Hellams  v.  Abererombie,  16  S.  C.  110,  40  Am. 
Bep.  684  (which  holds  a  mortgage  executed  on  Simday  to  be 
valid) ;  Mills  v.  Williams,  16  S.  0.  693 ;  Lucas  v.  Larkins,  85 
Tenn.  365,  3  S.  W.  647  (privy  examination  on  Sunday  valid) ; 
Gibbs  etc  Mfg.  Co.  v.  Brucker,  111  XT.  S.  597,  4  Sup.  Ct.  Bep. 
572,  28  L.  ed.  634;  Allen  v.  Gardner,  7  B.  I.  22;  Moore  v. 
Murdock,  26  Cal.  614;  Johnson  v.  Brown,  ^**  13  Kan.  529; 
Birks  V.  French,  21  Kan.  238;  Boynton  v.  Page,  13  Wend.  425; 
Miller  v.  Boessler,  4  E.  D.  Smith,  234;  Balsord  v.  Every,  44 
Barb.  618;  Merritt  v.  Earle,  29  N.  Y.  115,  86  Am.  Dec.  292; 
Eberle  v.  Mehebach,  55  N.  Y.  682;  Amis  v.  Kyle,  2  Yerg. 
(Tenn.)  31,  24  Am.  Dec  463;  Behan  v.  Ohio,  76  Tex.  87,  12 
S.  W.  996;  Schneider  v.  Sansom,  62  Tex.  201,  60  Am.  Bep. 
521;  Bichmond  v.  Moore,  107  IlL  429,  47  Am.  Bep.  445;  Main 
V.  Johnson,  7  Wash.  321,  35  Pac.  67;  Baines  v.  Watson,  2  W. 
Va.  371 ;  Clark  on  Contracts,  395,  and  there  are  others  to  same 
purport  There  are  decisions  to  the  contrary,  but  they  will  be 
found  almost  entirely  in  states  where  the  statute,  unlike  ours, 
is  not  restricted  to  *^abor,  business  or  work  done  in  one^s  or- 
dinary calling,''  but  is  extended  in  its  terms  so  as  to  embrace  the 
prohibition  of  contracts  of  all  kinds  on  Sunday.  In  such  cases, 
as  is  said  in  Swan  v.  Swan,  21  Fed.  299,  ^'contracts  made  on  the 
Lord's  Day  are  not  void  on  religious  or  moral  grounds,  but  upon 
the  familiar  and  established  doctrine  that  when  a  statute  inflicts 
a  penalty  for  doing  an  act — ^no  matter  what  that  act  may  be — ^a 
court  of  justice  will  not  enforce  a  contract  made  in  violation  of 
such  statute."  The  execution  of  a  will  on  Sunday  seems  to  be 
held  valid  everywhere.  The  Pennsylvania  court  in  1850  was 
evenly  divided  on  the  question  whether  "a  marriage  contract 
executed  on  Sunday  was  such  worldly  employment  or  business 
as  was  forbidden  on  that  day":  In  re  Gongwere's  Estate,  14 
Pa.  417,  53  Am.  Dec.  554 ;  but  better  advised  later,  in  1882  they 
held  that  a  contract  of  marriage  entered  into  on  Sunday  was 
valid:  Markley  v*  Kessering,  2  Pennyp.  187. 
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To  sum  up  the  whole  matter,  the  validity,  in  the  conrta,  oi 
any  act  done  on  Sunday  depends  not  upon  religious  views  but 
upon  the  statute  of  each  particular  state,  and  our  statute  onlv 
forbidding  "labor,  work  or  business  of  one's  ordinary  calling^ 
does  not  invalidate  a  contract,  as  here,  which  was  ***  not  an  act 
done  as  a  part  of  the  plaintiff's  usual  busiuess  or  calling: 
Bishop  on  Contracts,  sec.  538,  and  cases  cited.  As  was  said  in 
State  V.  Ricketts,  74  N.  C.  172:  'HVhat  reUgion  and  moraUly 
permit  or  forbid  to  be  done  on  Sunday  is  not  within  our  province 
to  decide/' 

The  third  exception  is  that  the  agreement  to  convey  was  void 
because  without  consideration  and  against  public  policy.  Both 
these  points  have  been  disposed  of :  See,  also.  Dowdy  v.  White, 
128  N.  C.  17,  38  S.  E.  129,  as  to  mutual  promises  being  suflS- 
cient  consideration,  and  on  public  policy,  see  note  at  end  of 
opinion  in  Swan  v.  Swan,  21  Fed.  308. 

The  fourth  and  last  exception  is  that  the  decree  is  "for  specific 
performance,  while  the  plaintiff  at  most  is  entitled  only  to  dam- 
ages for  breach  of  contract*'  In  Bryson  v.  Teak,  43  N.  C.  310, 
it  is  held:  "In  case  of  breach  of  contract  of  sale,  the  injured 
party  is  entitled  at  his  election  to  a  bill  for  specific  perform- 
ance, and  is  not  bound  to  bring  an  action  at  law  for  damages.** 
To  same  purport:  Springs  v.  Sanders,  62  N.  C.  67;  Young  v. 
Griffith,  84  N.  C.  715;  Hargrove  v.  Adcock,  111  N.  C.  166,  16 
S.  E.  16;  Stamper  v.  Stamper,  121  N.  C.  251,  28  S.  E.  20; 
Whitted  V.  Fuquay,  127  N.  C.  68,  37  S.  E.  141;  Hennessy  v. 
Wolworth,  128  U.  S.  138,  9  Sup.  Ct  Bep.  109,  32  L.  ed.  500. 

The  allegation  that  the  defendant  made  a  bad  trade,  there 
being  no  fraud  or  mistake  alleged,  does  not  exempt  him  from 
specific  performance :  Stamper  v.  Stamper  121 JN".  C.  251,  28 
S.  E.  20;  Whitted  v.  Fuquay,  127  N.  C.  68,  37  S.  E.  141;  Moore 
v.  Beed,  37  N.  C.  680.  If,  as  the  defendant  admits,  he  is  liabte 
to  damdges  for  the  difference  between  the  contract  price  and 
the  value  of  the  land,  then  he  is  not  hurt  because  he  would 
have  to  pay  the  difference,  and  there  would  be  no  reason  for  a 
refusal  to  decree  specific  performance. 

There  is  no  fraud  or  mistake  as  alleged.  The  land  is  de- 
scribed by  metes  and  bounds,  and  that  is  sufficient:  Laws  1891, 
c.  465;  Carson  v.  Bay,  52  K  C.  609,  78  Am.  **«  Dec  267; 
Fortescue  v.  Crawford,  105  N.  C.  29,  10  S.  E.  910;  Farthing 
V.  Bochelle,  131  N.  C.  663,  43  S.  E.  1. 
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The  decree  should  have  directed  the  defendant  to  make  rea- 
«onable  effort  to  get  his  wife  to  sign  the  deed :  Swepson  v.  John- 
ston, 84  N.  C.  449;  Welbom  v.  Sechiist,  88  N.  C.  292;  but 
that  was  error  against  the  plaintiffs,  who  are  not  appealing. 

No  error. 

Walker,  J.,  concurs  in  result 

Connor,  J.,  having  been  oi  counsel,  did  not  sit  on  the  hear- 
ing of  this  case. 


CmtracU  Made  on  Sunday  in  matteiB  of  business,  other  than  snch 
as  are  prohibited  by  statute,  are'  valid.  A  deed  of  trust  executed 
on  Sunday  is  not  void  under  a  statute  simply  prohibiting  work  and 
labor  on  that  day:  Eoberts  ▼.  Barnes,  127  Mo.  405,  30  S.  W.  113, 
48  Am.  8t.  Bep.  640,  and  see  the  cases  cited  in  cross-reference  note 
thereto.  For  other  authorities  on  the  validity  of  Sunday  contracts, 
see  Acme  Blec.  etc.  Go.  v.  Van  Derbeck,  127  Mich.  341,  89  Am.  St. 
Bep.  476,  86  N.  W.  786;  Cook  v.  Forker,  193  Pa.  St.  461,  74  Am. 
St.  Bep.  699,  44  Atl.  660;  Stewart  t.  Thayer,  168  Mass.  619,  60  Am. 
St.  Bflrp.  407,  47  K  E.  420;  monographic  note  to  Henry  Christian 
«te.  Assn.  t*  Walton,  69  Am.  St.  Bep.  641-644. 
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HUMPHREYS  ▼.  STATE. 
[70  Ohio  St.  67,  70  N.  E.  957.1 

APPELLATE  PEAOTIOE — State  as  AppeUant— Appeal  Bond* 
If  the  probate  court,  in  the  settlement  of  a  decedent's  estate,  de- 
cides the  liability  of  a  devise,  legacy,  bequest  or  inheritance  to  pay 
a  collateral  inheritance  tax  as  provided  by  statute,  an  appeal  may 
be  taken  from  such  judgment  as  authorized  by  statute,  and  if  the 
state  takes  such  appeal,  it  may  be  done  without  giving  an  appeal 
bond  or  filing  a  written  notice  of  intention  to  appeal,     (pp.  8S9,  890.) 

INHEBITAKOE  TAXES— Liability  of  Foreign  Ctoxporatioiis 
for. — Charitable  societies  and  auxiliaries  thereto,  incorporated  and 
organized  under  the  laws  of  other  states  are  not  within  the  provisions 
of  an  inheritance  tax  statute  which  exempts  from  the  payment  of 
such  tax,  gifts,  bequests,  devises,  etc.,  '^to  or  for  the  use  of  an/ 
institution  in  said  state  for  purposes  of  purely  public  charity,  or 
other  exclusively  public  purposes,"  and  if  such  foreign  corporations 
are  entitled  to  receive  property  within  the  state  of  such  statute,  by 
gift,  bequest  or  devise,  they  are  liable  to  such  inheritance  tax,  al- 
though some  of  their  charitable  work  and  enterprises  are  carried  on 
within  the  state,     (p.  894.) 

OONSTITXTTIONAL  LAW— Inheritance  Tax— Foreign  Corpora- 
tions.— A  statute  of  a  state  imposing  an  inheritance  tax  upon  foreign 
charitable  corporations  operating  to  some  extent  within  the  state  as 
to  property  received  by  them  therein  by  gift,  bequest,  or  devise,  is 
not  unconstitutional  as  an  unlawful  discrimination  against  them  or 
as  denying  them  the  equal  protection  of  the  law.      (p.  898.) 

L.  Maxwell,  Jr.,  J.  E.  Humphreys  and  J.  S.  Graydon,  for 
the  plaintiffs  in  error. 

HoflEheimer,  Morris  &  Sawyer,  for  the  defendants  in  error. 

'^  PRICE,  J.  It  is  said  in  the  opening  of  the  brief  for 
plaintiffs  in  error,  that  this  proceeding  involves  two  questions  of 
law;  "1.  Whether  the  appeal  from  the  probate  couri;  to  the  court 
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of  common  pleas  was  duly  taken;  2.  Whether  the  legacies  are 
taxable/' 

1.  The  right  to  appeal  in  cases  like  the  present  is  conferred 
by  section  2731-13  of  the  Revised  Statutes,  which  is:  "The 
court  of  probate,  having  either  principal  or  auxiliary  jurisdic- 
tion of  the  settlement  of  the  estate  of 'the  decedent,  shall  have 
jurisdiction  to  hear  and  determine  all  questions  in  relation  to 
said  tax  that  may  arise,  affecting  any  devise,  legacy  or  inherit- 
ance under  this  act,  subject  to  appeal  as  in  other  cases,  and  the 
prosecuting  attorney  shall  represent  the  interests  of  the  state 
in  any  such  proceedings/' 

It  is  claimed  for  plaintiffs  in  error  that  the  words  "subject 
to  appeal  as  in  other  cases"  mean  that  the  remedy  of  appeal 
must  be  exercised  according  to  the  general  rule  provided  for 
appeal  from  the  probate  to  the  court  of  common  pleas,  which 
is  found  in  section  6408  of  the  Revised  Statutes.  That  section 
provides,  in  substance,  that  the  person  desiring  to  take  an  ap- 
peal, shall,  within  twenty  days  after  the  making  of  the  order, 
decision  or  decree  from  which  he  desires  to  appeal,  give  a 
written  undertaking  to  the  "^^  adverse  party,  with  one 
or  more  suflScient  sureties,  to  be  approved  by  tiie  probate  judge, 
and  conditioned,  etc.  But  when  the  person  appealing  is 
a  party  in  a  fiduciary  capacity  in  which  he  has  given  bond 
within  this  state,  and  he  appeals  in  the  interest  of  the  trust, 
he  shall  not  be  required  to  give  bond  but  shall  be  allowed  the 
appeal,  by  giving  written  notice  to  the  court  of  his  intention 
to  appeal  within  the  time  limited  for  giving  bond. 

It  is  conceded  in  this  case  that  no  bond  was  given,  by  either 
the  state  or  by  the  prosecuting  attorney  in  behalf  of  the  state; 
and  it  is  manifest  on  the  record  that  tiie  only  notice  of  appeal 
was  given  by  journal  entry  as  follows :  "The  prosecuting  attor- 
ney gives  notice  of  appeal  from  so  much  of  said  order  as  finds 
that  an  inheritance  tax  is  not  payable  upon  the  legacies  to  the 
following  legatees,  viz. :  American  Bible  Society  "  et  al.,  naining 
each  of  the  other  religious  societies  and  boards,  receiving  lega- 
cies. 

But  is  the  mode  of  appeal  governed  by  section  6408  of  the 
Revised  Statutes?  In  such  a  proceeding  before  the  probate 
court,  it  cannot  be  correctly  stated  that  either  the  state  or  the 
prosecuting  attorney  acts  in  a  fiduciary  capacity.  On  the  con- 
trary, the  state  is  a  sovereign  and  such  is  its  relation  to  the 
controversy.  It  is  provided  in  section  213  of  the  Revised  Stat- 
utes :  "No  undertaldng  or  security  is  required  on  behalf  of  the 
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state  or  of  any  officer  thereof  in  the  prosecution  or  defense  of 
any  action,  writ,  or  proceeding;  nor  is  it  necessary  to  Terify 
the  pleadings  on  the  part  of  the  state  or  any  officer  thereof  in 
any  such  action,  writ,  or  proceeding/* 

It  is  under  this  section  that  the  state  or  its  officer  is  relieved 
from  giving  hond  for  an  appeal,  and  not  ^*  under  section  6408, 
£upra.  And  the  state  or  the  prosecuting  attorney,  not  sustain- 
ing a  fiduciary  relation  to  the  proceeding,  the  notice  of  appeal 
in  behalf  of  the  state  need  not  be  in  writing  as  provided  in  tiie 
latter  section;  for  it  is  only  where  that  relation  exists,  that 
such  written  notice  is  required  under  its  provisions. 

We  are  of  opinion  that  section  6411  of  the  same  chapter  and 
title  furnishes  the  guide  in  this  case.  "That  provisions  of  law 
governing  civil  proceedings  in  the  court  of  common  pleas  shall, 
60  far  as  applicable,  govern  like  proceedings  in  the  probate 
court,  when  there  is  no  provision  on  the  subject  in  this  title." 
We  have  seen  that  the  other  provisions  of  the  title  do  not 
apply  to  this  class  of  proceedings.  We  therefore  look  to  the 
manner  of  appeal  from  the  court  of  common  pleas  as  found  in 
section  6227  of  the  Revised  Statutes,  which  is:  *'A  party  de- 
siring to  appeal  his  cause  to  the  circuit  court  shall,  within 
three  days  after  the  judgment  or  order  is  entered,  enter  <» 
the  records  notice  of  such  intention***  This  was  the  law  at  the 
time  of  the  appeal  in  this  case. 

Notice  of  intention  to  appeal  was  entered  on  the  records  of 
the  probate  court  in  conformity  with  the  above  rule,  and  we 
think  it  is  sufficient.     The  appeal  was  properly  sustained. 

2.  Whether  the  legacies  are  subject  to  the  collateral  inherit- 
ance tax,  depends  on  the  construction  of  section  2731-1  of  the 
Bevised  Statutes.  The  statute  in  its  present  form  was  enacted 
April  6,  1900 :  See  94  Ohio  Laws,  101.  This  act  provides  in 
part:  **That  all  property  within  the  jurisdiction  of  this  sfete, 
arid  any  interests  ^*  therein,  whether  belonging  to  inhabitants 
of  this  state  or  not,  and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  the  intestate  laws  of  this  state,  or  by 
deed,  grant,  sale  or  gift,  made  or  intended  to  take  eflfect  in  pos- 
session or  enjoyment  after  the  death  of  the  grantor,  to  any  per- 
son in  trust  or  otherwise,  other  than  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  brother,  sister,  niece,  nephew, 
lineal  descendant,  adopted  child  ....  or  the  lineal  descend- 
ants of  any  adopted  child,  the  wife  or  widow  of  a  son,  the  hus- 
band of  the  daughter  of  a  decedent,  shall  be  liable  to  a  tax  of 
five  per  centum  of  its  value,  above  the  sum  of  two  hundred  dol- 
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lars,  seventy-five  per  centum  of  such  tax  to  be  for  the  use  of  ■ 
the  state,  and  twenty-five  per  centum  for  the  use  of  the  county 
wherein  the  same  is  collected # 

"But  the  provisions  of  this  act  shall  not  apply  to  property  or 
interests  in  property  transmitted  to  the  state  of  Ohio  under 
the  intestate  laws  of  this  state,  or  embraced  in  any  bequest,  de- 
vise, transfer  or  conveyance  to  or  for  the  use  of  the  state  of 
Ohio,  or  to  or  for  the  use  of  any  municipal  corporation  or 
other  political  subdivision  of  said  state  for  exclusively  public 
purposes,  or  public  institutions  of  learning,  or  to  or  for  the 
use  of  any  institution  in  said  state  for  purposes  of  purely  public 
charity,  or  other  exclusively  public  purposes ;  and  the  propeiiy 
€r  interests  in  property,  so  transmitted  or  embraced  in  any  such 
devise,  bequest,  transfer  or  conveyance  is  hereby  declared  to  be 
exempt  from  all  inheritance  and  other  taxes,  while  used  exclu- 
trively  for  any  of  said  purposes/* 

The  words  in  the  exemption  clause,  ''to  or  for  the  use  of  any 
institution  in  said  state  for  purposes  of  '^^  purely  public 
charity  or  other  exclusively  public  purposes,*'  are  the  subject  of 
the  present  controversy. 

The  first  lines  of  the  act  are  comprehensive  and  would  em- 
brace the  legacies  named  and  subject  them  to  the  inheritance 
tax,  unless  they  are  saved  by  the  above  exemption  clause. 
Therefore  counsel  have  discussed,  and  we  are  called  upon  to 
consider,  the  scope  of  the  language  quoted  when  applied  to  the 
facts  of  the  present  case.    What  are  the  material  facts? 

It  is  shown  by  the  record  that  all  the  legatee  societies  and 
boards  who  are  plaintiffs  in  error,  save  the  Woman's  Home 
Missionary  Society,  are  incorporated  in  states  other  than  Ohio, 
and  while  they  are  not  organizations  for  profit,  but  for  the  pur- 
pose of  advancing  the  cause  of  religion  and  dispensing  charity, 
tliey  are,  nevertheless,  foreign  corporations.  Some  were  char- 
tered under  the  laws  of  New  York,  and  others  under  the  laws  of 
Pennsylvania. 

The  Woman's  Home  Missionary  is  an  auxiliary  to  the  Board 
of  Home  Missions,  and  the  Woman's  Foreign  Missionary  So- 
ciety is  auxiliary  to  the  Board  of  Foreign  Missions.  The  par- 
ent of  all  these  societies  and  boards  seems  to  be  the  General 
Assembly  of  the  Presbyterian  Church  in  America^  incorporated 
in  another  state,  which  is  the  central  and  supreme  authority, 
and  where  the  subordinate  societies  and  boards  became  incor- 
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porated,  it  was  done  under  the  direction  of  (lie  General 
bly. 

The»American  Tract  Society  has  colportenrs  in  ahnoet  if 
not  all  the  states  of  the  Union,  and  oilier  agencies  for  the  di»- 
tribntion  of  religious  literature.  The  aim  of  the  American 
Bible  Society  is  the  distribution  of  the  Holy  Scriptures,  trans- 
lated into  numerous  languages^  among  the  people  generally, 
77  and  especially  among  the  destitute  and  needy  classes.  While 
foreign  corporations,  or  auxiliaries  thereto^  it  is  true  that  the 
work  laid  out  for  each  board  and  society  is  carried  on  in  all  the 
states  through  local  and  subordinate  agencies,  and  it  may  be 
admitted  that  theirs  are  works  of  charity  in  Ihe  broad  sense, 
that  the  uplifting  of  men,  women  and  children  to  the  standard 
of  life  taught  in  the  Scriptures  is,  indeed,  a  work  of  charity, 
the  greatest  of  the  three  Christian  graces.  The  funds  to  carry 
forward  these  religious  enterprises,  under  the  various  names 
and  organizations,  are  raised  by  church  and  other  collections 
and  largely  aided  by  devises  and  legacies. 

The  testatrix,  Isabella  Brown,  no  doubt  was  a  devout  member 
of  the  Presbyterian  church,  and  of  her  boxmty  she  liberally  gave 
to  these  several  societies  and  boards,  believing  they  could  best 
employ  her  gifts  in  advancing  the  cause  of  the  church  of  her 
choice. 

The  work  of  the  Board  of  Missions  for  Freedmen  lies  mostly 
in  our  southern  states.  But  it  must  be  stated  as  a  fact  appear- 
ing in  the  record,  that  while  legatees,  who  are  plaintiffs  in  er- 
ror, through  auxiliary  and  subordinate  agencies,  are  diligent 
in  every  state  of  the  Union,  the  higher  authority  to  which  they 
must  account  resides  beyond  the  jurisdiction  of  this  state,  and 
hence  the  question  recurs.  Are  they  '^institutions  in  this  state 
for  purposes  of  purely  public  charity,  or  other  exclusively  pub- 
lic purposes'*? 

We  are  urged  to  conclude  that  because  the  work  of  these  so- 
cieties and  boards  is  in  progress,  in  greater  or  less  degree,  and 
their  influence  felt  in  this  state  through  the  various  subordinate 
agencies  employed,  the  institutions  themselves  are  in  this  state 
within  the  meaning  of  the  statute.  If  this  is  true  of  Ohio, 
''^  it  is  true  of  every  other  state,  and  we  have  these  institutions, 
not  only  in  the  state  where  they  are  chartered,  but  omnipresent 
and  in  all  the  states.  In  other  words,  they  would,  as  institu- 
tions exist  in  any  state  where  any  of  their  charitable  or  religious 
enterprises  are  projected  and  carried  on,  no  matter  in  what  de- 
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gree.  Such  a  construction  of  the  facts  and  tiie  law,  we  think, 
is  not  permissible,  if  the  statute  is  valid,  of  whidi  we  shall 
speak  later  in  this  opinion. 

It  seems  to  be  true  that  some  of  these  societies  and  boards 
have  an  oflSce  in  Ohio  in  charge  of  a  representative,  the  better 
to  conduct  the  affairs  of  that  church  agency.  So,  also,  have 
railway,  insurance,  telegraph,  telephone,  and  other  foreign  cor- 
porations; but  that  is  to  further  their  business  enterprises. 
Such  companies  are  not  ''institutions  in  this  state,''  because 
they  have  traflBc  and  conduct  business  here.  They  are  still  cor- 
porations and  institutions  of  the  state  where  chartered  and  or- 
ganized. 

Learned  counsel  for  plaintiff  in  error  ask  in  their  brief, 
***Where  are  these  institutions  if  not  in  Ohio?  Where  were  the 
institutions  before  charters  were  granted?  For  they  were  in 
existence  long  prior  to  the  dates  of  the  charters.*' 

It  is  perhaps  true  that  these  institutions  now  operating  under 
charters  may  have  had  another  form  of  existence  prior  to  the 
date  of  the  charters,  but  in  the  wisdom  of  the  (Jeneral  Assem- 
bly of  the  church  it  was  decided  to  organize  them  under  char- 
ters, and  it  selected  the  state  under  whose  laws  it  should  be 
done.  It  is  not  a  new  proposition  that  the  home  of  the  cor- 
poration is  the  state  of  its  incorporation,  and  when  so  incor- 
porated under  the  laws  of  a  state  selected  for  that  purpose  it 
lias  also  selected  its  abiding  place,  and  no  longer  can  be  recog- 
nized as  ''^  homeless,  or  as  abiding  in  every  state  where  they 
have  agencies  carrying  forward  their  work  of  benevolence  and 
charity.  We  think  this  view  is  abundantly  supported  by  the 
authorities. 

The  will  of  Mrs.  Brown,  who  was  a  resident  of  Cincinnati, 
gave  no  directions  to  her  executor  or  her  legatees  as  to  the  place 
where  the  money  should  be  expended,  nor  does  it  undertake 
to  control  the  time  or  place  of  the  expenditure.  Once  in  the 
possession  of  these  institutions,  it  may  be  disbursed  as  they 
deem  proper,  and  all  of  it  may  be  disbursed  in  communities 
beyond  our  borders.  So  we  do  not  find  that  we  are  adopting  a 
narrow  construction  of  our  statute  if  it  appears  that  it  under- 
takes to  tax  the  right  of  the  foreign,  though  charitable,  institu- 
tions to  receive  and  so  absolutely  control  the  disposition  of  prop- 
erty owned  by  the  testatrix  in  this  state.  We  think  these  lega- 
tees are  not  ''institutions  in  this  state"  within  the  meaning  of 
the  statute. 
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The  doctrine  we  maintain  is  happily  expressed  by  Justice 
Field  in  Paul  v.  Virginia,  8  Wall.  181,  19  L.  ei  357,  as  fol- 
lows: "Now,  a  grant  of  corporate  existence  is  a  grant  of  spe- 
cial privileges  to  the  corporators,  enabling  them  to  act  for  cer^ 
tain  designated  purposes  as  a  single  individual,  and  exempting 
them  (unless  otherwise  specially  provided)  from  individual 
liability.  The  corporation  being  the  mere  creation  of  local  law,, 
can  have  no  legal  existence  beyond  the  limits  of  the  sovereignty 
where  created.  As  said  by  this  court  in  Bank  of  Augusta  v. 
Earie,  13  Pet  519,  10  L.  ed.  274:  'It  must  dwell  in  the  place 
of  iU  creation  and  cannot  migrate  to  another  sovereignty.*  The 
recognition  of  its  existence,  even  in  other  states,  and  the  en- 
forcement of  its  contracts  made  therein,  depend  purely  upon 
the  comity  of  those  states — a  comity  which  is  never  extended 
®®  where  the  existence  of  the  corporation  or  the  exercise  of  it* 
powers  are  prejudicial  to  their  interests  or  repugnant  to  their 
policy They  may  exclude  the  foreign  corporation  en- 
tirely; they  may  restrict  its  business  to  particular  localities,  or 
they  may  exact  such  security  for  the  performance  of  its  con- 
tracts with  its  citizens  as  in  their  judgment  will  best  promote 
the  public  interest  The  whole  matter  rests  in  their  discretion."^ 
Again,  in  speaking  of  the  assent  of  the  other  states  to  transact 
business  within  their  borders,  the  learned  justice  adds,  "that 
such  assent  may  be  granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose.*' 

We  have  from  this  high  authority  a  definition  of  the  situs  of 
corporations  and  their  relation  to  states  other  than  where  char* 
tered ;  and  we  find  no  distinction  in  this  respect  between  busi- 
ness corporations  and  those  not  for  profit,  or  for  religious  or 
charitable  purposes.  Quotation  from  other  authorities  we  tiiink 
superfluous  and  it  seems  clear  that  these  charitable  and  religious 
institutions,  being  corporations  foreign  to  the  state,  are  not 
"institutions  in  this  state,**  and  are,  therefore,  not  within  the 
exemption  provided  in  the  inheritance  statutes. 

Applying  the  doctrine  in  a  practical  manner,  we  have  nu- 
merous decisions,  many  of  which  are  cited  in  the  brief  for  de- 
fendants in  error.  We  will  occupy  space  in  citing  and  dis- 
cussing but  few  of  them,  and  only  such  as  may  serve  as  fairly 
representative  of  the  many  others. 

In  People  v.  Seaman's  Friend  Soc.,  87  111.  246,  it  appears  that 
the  society  was  incorporated  under  the  laws  of  Ohio.  It  had 
a  building  in  Chicago  ^^  in  charge  of  a  superintendent,  whera 
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seamen,  dockmen,  were  solicited  to  meet  for  religious  and 
moral  instruction,  and  lodging  was  provided  for  needy  cases. 
The  object  of  the  society,  as  declared  in  tiie  act  of  incorpora^ 
tion,  is  ^'for  disseminating  moral  and  religious  instruction,  and 
other  charities,  among  sailors  and  laborers  doing  business  on 
cur  western  waters."  This  institution  resisted  the  collection 
of  a  tax  on  the  Chicago  premises,  on  the  ground  that,  being  a 
place  where  charity  is  dispensed,  it  was  exempt.  The  court, 
on  page  249,  say:  *TBut  if  a  broader  construction  could  be 
given  to  the  statute,  and  it  could  be  held  to  embrace  all  institu* 
tions  that  dispense  charity,  whether  public  or  private,  and,  the 
property  used  exclusively  for  that  purpose,  there  is  still  a  valid 
reason  why  the  property  in  this  case  is  not  exempt  (from  its  just 
proportion  of  taxation.  The  statute  must,  in  any  event,  be  un- 
derstood to  have  exclusive  reference  to  institutions  or  corpora- 
tions created  by  the  laws  of  this  state,  and  not  to  foreign 
corporations  that  may  choose  to  locate  branches  in  this  state. 
It  is  only  by  the  comity  that  exists  between  states  that  foreign, 
corporations  are  permitted  to  transact  in  this  state  the  business^ 
for  which  they  were  created.  The  General  Assembly  has  man- 
ifested no  intention  to  relieve  the  property  situated  in  this  state^ 
belonging  to  such  "corporations,  no  matter  what  their  objects 
may  be,  whether  charitable  or  otherwise,  from  the  burdens  of 
taxation." 

We  further  illustrate  the  application  of  the  statute  by  ref- 
erence to  another  leading  case,  decided  by  the  court  of  appeals 
of  New  York:  Matter  of  Estate  of  Prime,  136  N.  Y.  347,  32 
N.  E.  1091,  18  L.  E.  A.  713.  Prime,  a  resident  of  that  state^ 
died  in  the  city  of  New  York  on  April  7,  1891,  leaving  a  will 
disposing  ®*  of  real  and  personal  property.  He  gave  legacies 
to  collateral  relatives  and  also  to  two  foreign  corporations — the 
American  Board  of  Commissioners  for  Foreign  Missions  and 
the  Presbyterian  Board  of  Relief  for  Disabled  Ministers.  The 
taxing  authorities  exacted  a  collateral  inheritance  tax  on  the 
legacies  to  those  corporations,  as  well  as  on  the  legacies  to  the 
collateral  heirs.  These  legatees  appealed,  and  the  controversy 
finally  reached  the  court  of  appeals.  Other  questions  were  in 
the  case,  as  to  the  condition  of  the  statutes  of  that  state  upon 
the  subject,  which  are  not  relevant  here  and  they  are  omitted. 
We  quote  from  the  able  opinion  of  Andrews,  C.  J.,  as  follows  r 
*The  daim  that  the  test  of  liability  of  foreign  corporations  to 
a  legacy  tax  is  the  liability  of  a  domestic  corporation  of  the 
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same  character  to  the  payment  of  such  taz^  and  that  if  one  i& 
exempt,  the  other  is  exempt  also,  has,  we  think,  no  foundation. 
In  both  cases  the  question  is  the  same— Has  ihe  statute  made 
the  legacy  taxable?  ....  The  argument  that  gifts  for  the  pro-i 
motion  of  charity,  education  and  religion  should  be  encouraged 
and  should  not  be  diminished  by  exactions  of  the  state^  presents 
a  moral  and  political  rather  than  a  judicial  question.  It  is  the 
duty  of  courts  in  the  interpretation  of  statutes,  to  declare  the 
law  as  it  is,  and  the  interests  of  society  are  best  subserved  by 
a  close  adherence  by  courts  to  what  they  find  to  be  tiieir  plain 
meaning,  neither  narrowing  the  application  on  one  hand,  nor 
extending  the  meaning  on  the  other,  to  meet  a  case  not  speci- 
fied, which  may  be  within  the  reason  of  the  law It  ie 

tlie  policy  of  society  to  encourage  benevolence  and  charity. 
But  it  is  not  the  proper  function  of  a  state  to  go  outside  its  own. 
**  limits  and  devote  its  resources  to  support  the  cause  of  re- 
ligion, education  or  missions  for  the  benefit  of  mankind  at 
large/*  The  opinion  (from  which  the  above  was  quoted  was 
unanimous. 

The  same  court  had  before  it  another  inheritance  tax  case, 
which  is  found  in  Matter  of  Balleis,  144  N.  Y.  132,  38  K  E. 
1007,  where  the  Prime  case  was  considered  and  its  principles 
unanimously  approved.  It  was  held  that  ''a  statute  of  a  state 
granting  powers  and  privileges  to  corporations  must,  in  the  ab- 
sence of  plain  indications  to  the  contrary,  be  held  to  apply  only 
to  corporations  created  by  the  state  and  over  which  it  has  the 
power  of  visitation  and  control.  The  legislature  in  such  cases 
is  dealing  with  ita  own  creations,  whose  rights  and  obligations 
it  may  limit,  define  and  control.*' 

The  Prime  case  was  considered  as  a  valuable -authoritv  in 
United  States  v.  Perkins,  163  U.  S.  625, 16  Sup.  Ct.  Eep.  1073. 
41  L.  ed.  287,  and  it  is  quoted  from,  as  we  have  done,  with  ap- 
proval, and  adds,  as  found  on  page  629  of  163  TJ.  S.:  "Sudi 
a  tax  (inheritance  tax)  was  also  held  by  this  court  to  be  free 
from  any  constitutional  objection  in  Mager  v.  Grima,  8  How. 
490-493,  12  L.  ed.  1168,  Mr.  Justice  Taney  remarking  that 
'the  law  in  question  is  nothing  more  than  an  exercise  of  the 
power  which  every  state  and  sovereignty  possesses,  of  regulating 
the  manner  and  terms  within  which  property,  real  and  personal, 
within  its  dominion  may  be  transferred  by  last  will  and  testa- 
ment, or  by  inheritance;  and  of  prescribing  who  shall  and  who 
shall  not  be  capable  of  taking  it.  ....  If  a  state  may  deny 
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the  privilege  altogether,  it  f oIIowb  that  when  it  grants  it,  it  may 
annex  to  the  grant  any  conditions  which  it  supposes  to  be  re^ 
quired  by  its  interests  or  policy/  We  think  ®*  that  it  follows, 
from  this  that  the  act  in  question  is  not  open  to  the  objection, 
that  it  is  an  attempt  to  tax  the  property  of  the  United  Statea 
(a  legatee  of  personal  property),  since  the  tax  imposed  upon 
the  legacy  before  it  reaches  the  bands  of  the  government.  The 
legacy  becomes  the  property  of  the  United  States  only  after  it 
has  suffered  a  diminution  to  the  amount  of  the  tax,  and  is  only 
upon  this  condition  that  the  legislature  assents  to  a  bequest 
of  it'' 

The  same  doctrine  is  found  in  Eidman  v.  Martinez,  184  U.  S. 
578,  22  Sup.  Ct.  Eep.  616,  46  L.  ed.  697;  Horn  Silver  Min. 
Co.  V.  New  York,  143  U.  S.  306,  12  Sup.  Ct  Eep.  403,  36  L. 
€d.  164. 

From  the  foregoing  cases  we  see  that  the  exemptions  of  char*, 
itable  institutions  would  relate  only  to  domestic  institutions  of 
that  class,  even  if  the  words  ''in  the  state"  had  been  omitted 
from  the  statute.  It  is  not  a  tax  upon  property,  but  upon  the 
right  to  receive  property  and  have  it  transferred.  Our  statute 
does  not  impose  the  tax  upon  the  property  directly,  because  it 
provides  that  ''all  administrators,  executors  and  trustees  •  .  •  • 
shall  be  liable  for  all  such  taxes,  with  lawful  interest,  as  here- 
inafter provided.'* 

However,  it  is  argued  that  our  construction  of  the  statute 
place  it  in  conflict  with  section  2  of  our  Bill  of  Bights;  and 
also  in  conflict  with  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  We  will  consider  these  guaranties 
together.  That  part  of  section  2  of  our  Bill  of  Rights  which 
is  germane  to  the  argument  is:  "And  no  special  privileges  or 
immunities  shall  ever  be  granted  that  may  not  be  altered,  re- 
voked, or  repealed  by  the  general  assembly."  That  portion  of 
the  so-called  fourteenth  amendment  to  the  constitution  of  the 
United  States  which  is  pertinent  now  is:  ®®  ''No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  ....  nor  deny 
to  any  person  the  equal  protection  of  the  laws.'* 

Very  much  that  we  have  already  said  and  quoted  bears  upon 
the  interposition  of  these  provisions,  and  we  still  fail  to  see 
how  the  statute  under  consideration  discriminates  against  the 
institutions  complaining  here.  Section  2  of  the  Bill  of  Bights 
interdicts  the  conferring  special  privileges  and  immunitieB  be-* 
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jond  the  power  of  the  general  assembly  to  alter^  revoke  or  re- 
peal. There  is  nothing  occult  or  mysterious  about  this  Ian- 
guage  in  our  declaration  of  fundamental  principles. 

Our  constitution  was  adopted  by  the  people  of  Ohio  as  their 
charter  of  rights  and  restraints,  and  it  is  not  charged  with 
the  care  of  nonresident  persons  or  corporations;  and  the  statute 
in  question  creates  no  privileges  or  immunities  in  favor  of  char- 
itable institutions  within  the  state^  which  the  general  assembly 
may  not  alter,  revoke  or  repeal;  and  surely  it  is  competent  for 
it  to  exempt  the  property  of  institutions,  corporations,  which 
it  has  created,  which  property  is  devoted  to  purely  religious  or 
charitable  purposes.  There  are  no  Ohio  institutions  heie  com- 
plaining of  any  discrimination  against  them.  Kor  do  we  see 
any  help  for  plaintiff  in  error  in  the  fourteenth  amendment  to 
our  federal  constitution.  The  statute  we  are  considering  does 
not  abridge  the  privileges  or  Immunities  of  citizens  of  other 
states,  nor  does  it  deny  to  any  person  the  equal  protection  of 
tiie  laws. 

Within  the  meaning  of  this  clause  a  foreign  corporation  is 
not  a  citizen  and  cannot  invoke  its  protection.  ®®  By  judicial 
construction  of  the  constitution  of  the  United  States  and  the 
(federal  judiciary  act,  a  corporation  is  a  citizen  for  the  purposes 
of  federal  jurisdiction  of  the  state  by  which  its  charter  has  been 
granted,  and  this  without  reference  to  the  residence  of  the  mem- 
bers or  shareholders  who  compose  the  corporation.  When  a 
corporation  chartered  by  or  created  under  tlie  laws  of  a  foreign 
state  is  sued  in  a  state  court,  it  may  remove  the  cause  to  the 
circuit  court  of  the  United  States  in  like  manner  as  a  nonresi- 
dent citizen  may,  without  regard  to  residence  of  its  members 
or  shareholders.  But  it  is  a  setUed  principle  of  constitutional 
law  that  a  corporation  is  not  a  citizen  within  the  meaning  of 
that  clause  of  the  constitution  of  the  United  States  which  de- 
clares that  'Hhe  citizen  of  each  state  shall  be  entitied  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  states":  10 
Cyc.  150;  Ducat  v.  Chicago,  48  111.  172,  95  Am.  Dec.  629;  Ta- 
tem  V.  Wright,  23  N.  J.  L.  429;  Ducat  v.  Chicago,  10  WalL 
410,  19  L.  ed.  972. 

In  Pembina  Consolidated  Silver  Min.  etc.  Co.  v.  Pennsyl- 
vania, 126  U.  S.  181,  8  Sup.  Ct.  Hep.  737,  31  L.  ed.  660,  ihe 
supreme  court  of  the  United  States  says  in  the  syllabus :  ''Cor- 
porations are  not  citizens  within  the  meaning  of  the  clause  of 
the  constitution  declaring  that  the  citizens  of  each  state  shall 
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be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states :  Const.^  art.  4^  sec.  2,  cL  1.  A  private  corporation 
is  included  under  the  designation  of  'person'  in  the  fourteenth 
amendment  to  the  constitution^  section  1.  The  provisions  in  the 
fourteenth  amendment  to  the  constitution/ section  1^  'that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws/  do  not  prohibit  a  state  frqm  requiring 
^'^  for  the  admission  within  its  limits  of  a  corporation  of  an- 
other state   such  conditions  as  it  chooses.'^ 

This  doctrine  was  fully  reviewed  and  indorsed  in  Horn  Silver 
Min.  Co.  V.  New  York,  143  U.  S.  305,  12  Sup.  Ct  Eep.  403,  36 
L.  ed.  164. 

It  seems  unnecessary  to  cite  other  decisions  by  state  courts, 
since  the  highest  tribunal  in  the  land  has  thus  expounded  these 
constitutional  provisions. 

There  is  another  reason  why  the  alleged  discriminations 
against  nonresident  institutions  is  without  foundation.  The 
l^islature  has  the  right,  in  laying  taxes,  to  classify  corpora- 
tions, as  has  been  done  in  this  state  in  recent  years  and  which 
has  (been  upheld  by  this  court  as  within  the  constitutional  power 
of  the  general  assemfbly.  Bailroad  companies  are  reached  by 
one  mode  of  appraisal  and  assessment  for  taxes;  telegraph, 
telephone,  and  express  companies  by  other  methods;  and  more 
private  corporationB  by  still  another  mode.  No  discriminations 
can  be  tolerated  in  favor  of  or  against  one  of  the  corporations 
of  the  same  class;  but  there  is  no  valid  objection  in  the  fact  that 
one  class  is  required  to  share  in  the  common  burden  of  taxa- 
tion in  a  different  way  and  even  in  a  different  degree,  from 
those  in  other  classes:  Lee  v.  Sturges,  46  Ohio  St.  153,  19  N. 
E.  660;  Hagerty  v.  State,  66  Ohio  Si  613,  "45  N.  E.  1046. 

If  resident  corporations,  the  creatures  of  our  own  laws,  can- 
not justly  complain  of  such  classification,  how  can  foreign  cor- 
porations be  heard  to  find  fault  when  they  may  be  subjected 
to  any  reasonable  condition  for  their  admission  to  operate  in  this 
state,  and  ^  even  may  be  excluded  altogether,  unless  engaged 
in  interstate  commerce? 

The  judgment  oi  tiie  lower  court  is  sound,  and  it  is  aflSrmed. 

Spear,  C.  J.,  Davis,  Shauck,  Crew  and  Summers,  JJ.,  concur. 

On  the  Taxation  of  Property  Held  for  CTioritahle  purposes,  generally, 
see  St.  Louis  ▼.  Wenneker,  145  Mo.  230,  68  Am.  St.  Bep.  561,  47  S.  w! 
105.  As  to  what  property  is  exempt  from  taxation  as  a  ''charitable 
institution"   or  a  ''public   charity, '^   see  Philadelphia  ▼.  Masonic 
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Home,  160  Pa.  &t.  572,  40  Am.  St.  Bep.  736,  28  All.  954,  23  L.  B.  A. 
545;  Hibernian  Ben.  Soe.  ▼.  Kelly,  28  Or.  173,  52  Am.  8t.  Bep.  769, 
42  Pae.  3,  30  L.  B.  A.  167;  Ck>anty  of  Henepin  t.  Brotherhood  of 
Gethaemane,  27  Minn.  460,  38  Am.  Bep.  298,  and  note. 

Corporations,  either  foreign  or  domestic,  are  not  entitled  to  tb« 
privileges  of  citizens  in  a  constitntional  sense,  save  in  the  matter 
of  jurisdiction  to  enable  them  to  appear  in  the  courts:  State  ▼. 
Hammond,  110  La.  180,  34  South.  368,  98  Am.  St.  Bep.  459,  and  cases 
cited  in  the  cross-reference  note  thereto.  A  state  haa  a  right  ta 
classify  foreign  corporations  doing  business  within  it  in  a  separate 
class,  and  tax  them  more  and  on  a  different  basis  from  domestic 
corporations:  State  v.  Hammond  Packini;  Ck>.,  110  La.  180,  98  Am. 
St.  Bep.  459,  34  South.  368.  See^  too.  Northwestern  Hut.  Life  Ina. 
Co.  V.  Lewis  and  Clarke  County,  28  Mont.  484,  72  Pac.  982,  98  Amu 
St.  Bep.  572,  and  eases  cited  in  the  cross-reference  note  theretoi. 


GIBBONS  V.  EBBING. 

[70  Ohio  St.  298,  71  N.  E.  20.] 

EASEMENT— Ways  Created  by  Deed— Enforcement. — A  reser- 
vation in  a  deed  of  a  specific  part  of  granted  premises  to  be  used 
as  a  driveway  in  common  hy  the  grantees,  and  adjoining  owners  of 
land,  creates  an  easement  in  the  property  granted  appurtenant  to 
the  adjoining  land  of  the  grantor,  and  bindinsr  on  that  conveyed  to 
the  grantee,  which  passes  with  the  land  to  all  subsequent  grantees, 
and  which  may  be  protected  or  enforced  at  law  or  in  equity,     (p.  901.) 

EASEMENTS— Ways— Bigbt  to  Cloaa  wltb  Gates  or  Baxs. — ^If 
a  right  of  way  is  created  by  reservation  in  a  deed,  the  grantee  ac- 
quires the  property  subject  only  to  such  right  and  may  use  the  land 
for  all  purposes  not  inconsistent  with  it,  and  in  the  absence  of  any- 
thing in  the  deed  or  in'  the  circumstances  under  which  the  way' 
was  acquired  or  used,  showing  that  it  was  to  be  open,  the  grantee 
may  put  gates  or  bars  across  it,  unless  they  woiUd  unreasonably 
interfere  with  its  use.     (p.  902.) 

Goulder,  Holding  &  Hasten,  for  the  plaintiffs  in  error. 

Kemiish,  Chapman  &  Kerruish,  for  the  defendants  in  error. 

»^  SUMMERS,  J.  What  right  or  easement,  if  any,  in  the 
twelve  feet  driveway  the  owners  of  the  lots  conveyed  to  Southern 
had  prior  to  his  conveyance  to  the  plaintiffs  in  error,  it  is  not 
necessary  to  determine.  From  his  deed  to  the  plaintiffs  in  error 
it  is  apparent  that  Southern  intended  therein  to  create  or  re- 
serve a  right  to  himself  and  to  the  owners  of  lots  on  Willson 
avenue  a  twelve  feet  strip  for  a  driveway  to  use  in  common 
with  the  grantees,  and  so  was  created  an  easement  in  the  land 
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granted  appurtenant  to  the  land  for  the  benefit  of  which  it  was 
created  and  then  owned  by  hinL 

In  Whitney  v.  Union  Ry.  Co.,  11  Gray,  359,  363,  71  Am.  Dec. 
715,  Bigelow,  J.,  says:  "Every  owner  of  real  property  has  the 
right  to  80  deal  witii  it  as  to  restrain  its  use  by  his  grantees 
within  such  limits  as  to  prevent  its  appropriation  to  purposes 
which  will  impair  the  value  or  diminish  the  pleasure  of  the 
enjoyment  of  the  land  which  he  retains.  The  only  restriction 
on  this  right  is,  that  it  shall  be  exercised  reasonably,  with  a 
due  regard  to  public  policy,  and  without  creating  any  unlaw- 
ful restraint  of  trada  Nor  can  there  'be  any  doubt  that  in 
whatever  form  such  a  restraint  is  placed  on  real  estate  by  the 
terms  of  a  grant,  whether  it  is  in  the  technical  form  of  a  con- 
dition or  covenant,  or  of  a  reservation  or  exception  in  the 
*^  deed,  or  by  words  which  give  to  the  acceptance  of  the 
deed  by  the  grantee  the  force  and  effect  of  a  parol  agreement, 
it  is  binding  as  between  the  grantor  and  the  immediate  grantee, 
and  can  be  enforced  against  him  by  suitable  process,  both  in 
law  and  equity.*' 

And  in  Coudert  v.  Sayre,  46  N.  J.  Eq.  386,  395,  19  Atl. 
190,  Van  Fleet,  vice-chancellor,  states  the  following  as  his  con- 
clusions from  an  examination  of  a  number  of  authorities :  'The 
doctrine  now  in  force  on  this  subject  I  understand  to  be  this: 
That  when  it  appears  by  the  true  construction  of  the  terms  of 
a  grant  that  it  was  the  well-understood  purpose  of  the  parties 
to  create  or  reserve  a  right,  in  the  nature  of  a  servitude  or 
easement,  in  the  property  granted,  for  the  benefit  of  other  land 
owned  by  the  grantor,  no  matter  in  what  form  such  purpose 
may  be  expressed,  whether  it  be  in  the  form  of  a  condition, 
or  covenant,  or  reservation,  or  exception,  such  right,  if  not 
against  public  policy,  will  be  held  to  be  appurtenant  to  the 
land  of  the  grantor,  and  binding  on  that  conveyed  to  the  gran- 
tee, and  the  right  and  burden  thus  created  and  imposed  will 
pass  with  the  lands  to  all  subsequent  grantees.  And  any  grantee 
of  the  land  to  whidi  such  right  is  appurtenant  acquires,  by 
his  grant,  a  right  to  have  the  servitude  or  easement,  or  right 
of  amenity,  as  it  is  sometimes  called,  protected  in  equity,  not- 
withstanding that  his  right  may  not  rest  on  a  covenant  which, 
as  a  matter  of  law,  runs  with  the  title  to  his  land,  and  not- 
withstanding that  it  may  also  be  true  that  he  may  not  be  able 
to  maintain  an  action  at  law  for  the  vindication  of  his  right.*^ 
It  follows  that  the  circuit  court  was  right  in  concluding 
•w  tha^t  the  plaintiff  below,  by  her  deed,  acquired  an  easement 
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to  the  driveway  over  the  twelve-foot  atrip,  and  that  she  wai 
entitled  to  an  injunction  protecting  her  in  the  right  to  use  ii^ 
but  upon  what  ground  the  plaintiffs  in  error  were  enjoined 
from  inclosing  it  by  a  gate  is  not  apparent. 

There  is  nothing  in  the  language  of  the  reservation  of  the 
right  to  use  the  twelve  feet  as  a  driveway  that  indicates  that 
it  was  to  be  either  open  or  public  On  the  contrary,  it  is  re- 
served to  be  used  in  conunon  foy  the  owners  of  property  on  Will- 
eon  avenue  adjoining  the  driveway,  and  by  the  grantees.  The 
property  of  plaintiffs  in  error  is  not  bounded  on  the  east  by 
a  public  way  or  street,  but  by  a  beer  garden,  it  is  said,  and 
the  court  expressly  finds  that  the  driveway  is  also  used  by  tres- 
passers  who  conunit  nuisances  therein,  and  that  the  rental  value 
of  plaintiff's  property  is  reduced  thereby. 

"Where  a  right  of  way  is  created  by  reservation,  the  grantee 
acquii^  the  propertv  subject  only  to  this  right,  and  may  use 
the  land  for  all  purposes  not  inconsistent  with  it  ^The  only 
limitations  upon  the  right  of  the  grantee  are  such  as  are  neces- 
sary to  the  proper  use  of  the  right  of  way;  nothing  which  is 
not  expressly  reserved  will  be  regarded  as  an  incident  to  the 
reservation  except  that  which  is  necessary  for  such  reasonable 
enjoyment  and  use/  Accordingly  it  was  held  tiiat  the  erectiim 
of  gates  or  bars  at  the  termini  of  the  way  was  not  an  unreason- 
able interference  with  its  use/' 

'^The  rule  is  general  that  the  land  owner  may  put  gates  and 
bars  across  a  way  over  his  land,  which  another  is  entitled  to 
enjoy,  unless,  of  course,  there  is  something  in  the  instrument 
creating  the  way,  or  *®*  in  the  circumstances  under  whidi  it 
has  been  acquired  or  used,  which  shows  that  the  way  is  to  be 
an  open  one.  The  easement  of  way  is  for  passage  only.  The 
land  remains  the  property  of  the  owner  of  the  servient  estate 
and  he  is  entitled  to  use  it  for  any  purpose  tliat  does  not  inter- 
fere with  the  easement":  Jones  on  Easements,  sees.  407,  413; 
Washburn  on  Easements,  255 ;  Methodist  ProL  Church  v.  Lawa^ 
4  Ohio  Cir.  Dec.  562,  7  Ohio  C.  C.  Sep.  211. 

The  decree  of  the  circuit  court  is  modified  to  the  extent  that 
it  allowed  an  injunction  against  the  erection  and  maintenance 
of  a  gate,  and  as  so  modified,  is  a£Srmed. 

Spear,  C.  J.,  Davis,  Shauck,  Price  and  Crew,  JJ.,  concur. 

If  a  Right  of  Way  is  Reserved,  but  not  speeiiically  defined,  the  way 
reed  only  be  such  as  is  reasonably  necessary  and  conTenient  for  the 
TMirpose  for  which  it  was  granted:  Grafton  ▼.  Moir,  130  N.  T.  465, 
27  Am.  St,  Bep.  533,  29  N.  E.  974.    The  owner  of  land  which  i» 
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subject  to  a  right  of  way  has  the  right  to  use  his  land  in  any  way 
not  inconsistent  with  the  easement:  Herman  v.  Boberts,  119  N.  Y. 
37,  16  AnL  8t.  Bep.  800,  28  N.  E.  442,  7  L.  B.  A.  226;  Grafton  ▼. 
Moir,  180  N.  Y.  465,  27  Am.  8t.  Bep.  533,  29  N.  E.  974.  Bee,  also, 
Lott  Y.  Payne,  82  Miss.  218,  100  Am.  St.  Bep.  632,  83  South.  948. 
That  coTcnants  creating  easements  may  run  with  the  land,  see  the 
monographie  note  to  Qeiszler  ▼.  De  Oraaf,  88  Am.  St.  Bep.  674. 
The  lights  and  obligations  of  parties  to  private  ways  is  the  subject 
of  a  monographie  note  te  I>adgeon  r.  Bronson,  95  Am.  St.  Bep.  819- 
380. 
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PENNSYLVANIA. 
STONE  V.  MARSHALL  OIL  COMPANY. 

[208  Pa.  St.  85,  57  AtL  183.] 

OONPUSION  OF  GOODS  l8  fho  WUlfal  and  Fraudvleiit  inter- 
miztnre  of  the  ehattels  of  one  person  with  the  chattels  of  another^ 
without  the  consent  of  the  latter,  in  such  a  way  that  they  cannot  b» 
separated  and  distinguished,     (p.  908.) 

CONTUSION  OF  GOODS^Doctrino  and  Effect—Although 
inch  a  term  as  ''confusion  of  goods"  is  generally  used,  there  is  in 
fact,  properly,  no  such  doctrine  as  a  "confusion  of  goods."  There* 
is  a  fact  of  confusion  of  goods,  which  if  committed  with  a  fraudu- 
lent motive,  subjects  the  transaction  to  an  inflexible  rule,  that  the 
wrongdoer  shall  not  profit  by,  nor  the  innocent  person  suffer  from,, 
the  wrong,     (p.  911.) 

CONFUSION  OF  GK)ODS.— If  a  Natural  Gas  Company  fraudu- 
lently commingles  gas  from  leased  property  with  gas  from  other 
properties  under  its  control,  keeping  no  account  thereof,  it  is  bound 
to  account  to  the  owner  of  the  leasehold,  who  is  entitled  to  one-fourth, 
of  the  profits  therefrom,  for  one-fourth  of  the  profits  from  the  whole 
gas  confused,     (p.  912.) 

A  L.  WeU,  J.  W.  Lee,  John  Chapman,  E.  B.  Stone  and 
Charles  M.  Thorp,  for  the  appellants. 

Johns  McCleaye  and  B.  W.  Cummins,  for  the  appellee.  ' 

^  DEAN,  J.  Akin,  one  of  the  plaintiffs,  on  November  13,. 
1885,  leased  from  Grimes  the  oil  and  gas  under  the  latter's  one- 
hundred  and  fifty  acre  farm  in  Washington  county,  for  the^ 
term  of  three  years  or  as  long  as  oil  and  gas  should  be  found  in 
paying  quantities.  Akin  as  a  consideration  was  to  give  one* 
eighth  the  oil  if  oil  were  found,  and  in  case  gas  was  struck  in 
paying  quantities,  was  to  pay  Grimes  $700  annually  for  eacb 
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welL  One  well  was  to  be  completed  within  a  year,  and  Akin 
was  to  pay  $150  annually  in  quarterly  payments  until  a  well 
was  completed;  the  lease  was  acknowledged  and  recorded  July 
22,  1886.  On  December  2,  1886,  Akin  assigned  one-half  hi* 
lease  to  C.  W.  Stone,  R  B.  Stone  and  A.  J.  Hazeltine,  the  other 
three  plaintiffs  to  this  suit;  this  assignment  was  recorded  the 
same  day.  They  drilled  no  well,  but  made  the  quarterly  pay- 
ments to  Grimes  who  accepted  them.  On  August  19, 1887,  they 
executed  a  lease  of  fifty  acres  of  the  farm  to  the  Marshall  Oil 
Company^  subject  to  all  the  stipulations  of  the  original  lease 
from  Grimes  to  Akin,  all  of  which  stipulations  were  to  be  kept 
and  performed  by  the  oil  company.  The  oil  company  was  to- 
have  the  right  to  drill  and  operate  for  oil  and  gas  for  one  year 
and  as  much  longer  as  oil  and  gas  should  be  found  in  paying 
quantities;  the  company  was  to  drill  four  wells,  to  be  com* 
pleted  within  four,  eight,  twelve  and  sixteen  months  respec- 
tively. •^  Part  of  the  consideration  is  embodied  in  this  pro- 
vision: "The  said  party  of  the  second  part  (the  oil  company) 
for  itself,  its  successors  and  assigns  agrees  to  give  to  said  parties 
of  the  first  part  (Akin,  Stones  &  Hazeltine),  one- fourth  of  all 
petroleum,  one-eighth  to  credit  of  John  Grimes  and  one-eighth 
to  the  lessors  of  this  lease.  It  is  also  agreed  that  in  case  gas 
shall  be  discovered  and  conducted  off  the  premises  for  use  or 
sale,  the  said  parties  of  the  first  part  in  the  proportionate  in- 
terests aforesaid  shall  receive  one-fourth  of  the  profits  thereof 
above  cost  bonus  of  $700  to  the  original  lessor.^'  This  lease 
is  dated  August  19,  1887,  and  was  recorded  the  next  day.  On 
December  25,  1887,  this  lease  was  supplemented  by  another  of 
thirty  acres  more  of  the  farm  on  the  same  terms,  but  provid- 
ing tiiat  of  the  four  wells,  none  of  which  had  yet  been  drilled,, 
two  should  be  completed  within  four  months,  one  on  the  fifty- 
acre  tract  and  one  on  the  thirty  acre  tract,  and  that  as  to  all 
oil  or  gas  produced  on  either  tract  the  royalty  should  be  the  same 
as  that  fixed  for  the  fifty  acres.  .The  Marshall  Oil  Company 
then  drilled  one  well,  a  very  strong  gas- well;  the  Marshall  Oil 
Company  did  not  utilize  it  itself,  but  sold  it  to  the  Washing* 
ton  Oil  Company,  another  of  defendants.  Then,  on  June  19, 
1888,  the  Marshall  Oil  Company  induced  Grimes  to  lease  to  it 
directly  the  whole  farm  for  oil  and  gas  purposes.  The  terms 
of  the  lease  were  substantially  the  same  as  those  in  the  lease 
from  Grimes  to  Akin  except,  that  instead  of  $700  per  annum, 
the  price  for  each  gas-well  was  to  be  $600^  but  the  price  for 
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the  well  completed  was  to  remain  $700.  Then  by  a  separate 
agreement  Grimes  reduced  the  price  per  well  to  $500.  Then 
by  agreement  dated  July  5,  1888,  the  Marshall  Oil  Com- 
pany leased  an  additional  fifteen  acres  to  the  Washington  Oil 
Company  subject  to  the  same  tenns  as  its  first  lease  to  the 
same  company  dated  the  previous  June.  The  Washington  03 
Company  tubed  the  first  well,  piped  the  gas  and  sold  it  from 
August,  1888,  to  September,  1889,  then  by  bill  of  sale  trans- 
ferred the  gas  to  the  Taylorstown  Natural  Qas  Company  whidi 
has  been  disposing  of  it  ever  since.  This  last  company  was, 
practically,  a  selling  company  for  the  Washington  Oil  Company. 
The  first  well  was  a  remarkably  strong  and  productive  well; 
even  after  nine  years  there  is  no  perceptible  diminution  in  the 
pressure  or  in  the  volume  of  gas. 

•*  After  its  contract  with  Grimes  of  June  19, 1888,  the  Mar- 
shall Oil  Company  and  Washington  Oil  Company  drilled  other 
wells  on  the  Orimes  farm  and  the  gas  from  them,  as  well  as 
from  the  first  well  drilled,  was  conducted  into  a  main  pipe  and 
ifrom  that  pipe  conducted  and  distributed  to  consumers  who 
desired  to  purchase  it.  The  defendants  refused  to  account  to 
j)Iaintiffs  for  their  share  of  the  profits  of  the  Grimes  well  and 
this  bill  was  filed  in  July,  1893,  for  discovery  and  for  an  ac- 
count and  decree  of  their  share  of  the  profits  of  that  welL 

Defendants  set  up  defense  that  the  lease  from  Grimes  to 
Akin  and  from  the  latter  to  the  Stones  and  Hazeltine  were  not 
the  subject  of  assignment;  that  the  covenant  for  share  of  the 
profits  was  a  mere  personal  covenant  of  the  Maxsliall  Oil  Com- 
pany and  not  binding  on  its  assignees;  that  there  had  been  de- 
fault in  payment  to  Grimes  which  avoided  the  lease,  and  that 
plaintiffs  had  an  adequate  remedy  at  law. 

The  late  Judge  White,  then  sitting  as  chancellor,  after  a  full 
hearing  on  the  evidence,  in  an  elaborate  opinion  filed,  decreed  in 
February,  1898,  that  defendant  should  account  and  sent  the  case 
to  a  master  to  state  an  account  of  the  profits  of  the  Grimes  well 
From  this  decree  defendants  appealed  and  it  was  affirmed  by 
this  court  on  the  opinion  of  the  court  below  November  14, 1898, 
and  now  after  five  years  more  with  many  and  prolonged  hear- 
ings before  the  master  and  the  court  below,  we  have  this  appeal 
by  plaintiffs.  Judge  White,  in  his  opinion  decreeing  the  ac- 
counting, held  that  *'it  was  very  evident  that  the  Marshall 
Oil  Company  in  procuring  the  lease  from  Grimes  (of  the  whole 
farm)  June  19,  1888^  acted  in  bad  faith  and  was  guilty  of  a 
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legal  fraud  apon  the  plaintiffs/'  and  that  this  was  for  two  pur- 
poses, one  to  get  clear  of  drilling  another  well,  and  second  to 
get  clear  of  paying  to  plaintiffs  the  share  of  one-fourth  of  the 
profits  on  the  sale  of  gas.  He  further  held :  ^'A  share  of  the  gas 
stands  on  the  same  footing  as  a  share  of  the  oil.  A  share  of 
the  oil  may  be  delivered  at  the  well  or  in  pipe  lines;  as  a  share 
of  gas  could  not  be  delivered  in  specie  at  the  well  or  elsewhere, 
the  only  way  of  sharing  it  would  be  to  share  in  the  proceeds  of 
sale.'* 

The  master  then,  very  properly,  brushed  aside  much  of  the 
rubbish  brought  into  the  case  by  defendants  to  shield  them 
from  fully  accounting,  and  as  he  was  bound  to  do,  treated  two 
*^  questions  as  res  adjudicata:  1.  Defendants  were  bound  to 
account  for  one-fourth  the  profits  from  the  Grimes  gas-well; 
2.  To  get  at  their  share  of  the  profits  they  were  bound  to  show 
with  approximate  accuracy  plaintiff's  money  share  of  the  profits 
by  showing  the  quantity  of  gas  produced  from  that  well.  But 
defendants  alleged  the  gas  from  the  Grimes  well  was  indiscrim- 
inately blended  and  mixed  by  defendants  with  that  from  a 
number  of  other  wells  of  theirs,  and  it  is  impossible  now  to 
tell  the  quantity  received  from  that  particular  well.  As  to 
this  plea  the  master  answers:  ''It  is  true  they  admit  they  were 
unable  to  determine  with  accuracy  how  much  gas  came  from  the 
Grimes  well,  but  they  say,  having  failed  to  keep  such  account, 
ifihat  more  can  we  do  than  we  have  done?  This  might  answer 
very  well  if  they  had  innocently  erred,  but  if  the  failure  to 
keep  an  account  is  not  the  result  of  innocent  error,  but  of  a 
fixed  purpose  to  secure  for  themselves  the  profits  of  the  Grimes 
lease,  the  case  is  a  very  different  one.  The  testimony  discloses 
the  fact  that  the  defendant  companies  have  acted  with  their 
eyes  open  and  with  full  knowledge  of  the  claim  of  plaintiffs  to 
one-fourth  the  profits  from  the  sale  of  gas  from  the  Grimes 
well.*' 

The  master  might  very  well  find  that  they  had  acted  with 
their  eyes  open ;  not  only  were  the  lease  to  Akin  and  the  assign- 
ment of  haJf  interest  by  him  to  the  other  three  plaintiffs  be- 
fore them,  but  they  had  actual  notice  from  B.  B.  Stone  of  plain- 
tiffs' contract  and  claim  of  right  under  it.  In  1893  this  bill 
was  filed,  yet  no  attempt  for  nearly  ten  years  was  made  to  keep 
any  account  of  this  particular  well.  The  master  finds  that 
there  was  a  well-known  system  of  measurement  which  might, 
with  but  little  trouble,  have  been  adopted  and  approximate  ac- 
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curacy  of  quantity  obtained.  Having  made  no  effort  to  keep 
an  account,  witti  a  full  knowledge  of  their  moral  and  legal  ob- 
ligation^ they  mingled  the  production  of  this  well  with  their 
other  wells,  so  that  it  is  now  impossible  to  ascertain,  with  eren 
approximate  certainty,  the  quantity.  That  it  was  very  large, 
that  it  was  in  volume  persistent  and  under  high  pressure,  is  not 
questioned. 

The  master  having  stated  the  facts  of  the  confusion  of  plain- 
tiffs' property  with  that  of  defendants  and  the  fraudulent  pur- 
pose in  defendants'  conduct^  and  after  finding  as  a  fact  from 
***  the  evidence  that  it  was  impossible  to  separate  with  even 
approximate  accuracy  as  to  quantity  the  product  of  the  Orime» 
well  from  the  product  of  defendants'  other  wells,  finds  that  in 
law  there  was  by  defendants  a  confusion  of  goods,  and  to  the 
end  that  he  might  award  to  plaintiffs  their  one-fourth  share  of 
the  profits  under  this  contract  he  adopts  the  definition  of  **con- 
fusion  of  goods''  given  in  Dwight  on  Persons  and  Personal 
Property,  486,  as  his  rule  of  action.  That  definition  is  as  fol- 
lows :  "Confusion  of  goods,  as  understood  in  English  and  Amer- 
ican law,  is  the  willful  and  fraudulent  intermixture  of  the  chat- 
tels of  one  person  with  the  chattels  of  the  other,  without  the 
consent  of  tiie  latter  in  such  a  way  that  they  cannot  be  sepa- 
rated and  distinguished."  The  master  fortifies  the  accuracy 
and  scope  of  this  definition  by  a  citation  of  unimpeachable  au- 
thorities. In  fact,  there  is  no  substantial  distinction  between 
his  definition  and  that  cited  by  appellees'  counsel  from  Suther- 
land on  Damages,  section  101:  "A  reasonable  rule  which  has 
much  authority  to  support  it  is,  that  one  who  has  confused  hiit 
own  property  with  that  of  other  persons  shall  lose  it  when  there 
is  a  concurrence  of  these  two  things:  1.  That  he  has  fraudu- 
lently caused  the  confusion;  and  2.  That  the  rights  of  the 
other  party  after  the  confusion  are  not  capable  otherwise  of 
complete  protection."  Taking  the  facts  as  found  by  the  mas- 
ter, there  is  no  distinction  in  the  applicability  of  either  defini- 
tion. So  the  master,  governed  by  this  rule,  stated  an  account 
charging  the  defendants  with  the  gross  receipts  of  gaa  from  Oc- 
tober, 1888,  to  February,  1898,  $549,644.03,  and  allowing  them 
credit  for  expenses  and  other  items  which  reduced  the  amount 
to  $451,861.22 ;  one-fourth  of  this,  or  $112,965.30,  he  awarded 
to  plaintiffs  as  their  share  of  profits  and  submitted  his  report 
accordingly  to  the  court.  In  the  meantime  Judge  White,  who 
had  heard  the  evidence  at  the  first  hearings,  and  who  had  ad- 
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judged  the  liability  of  defendants  to  account  and  had  appointed 
the  master,  died,  so  exceptions  to  the  report  were  heard  and 
passed  upon  by  Judge  Shafer,  who  decreed  in  opinion  filed  that 
the  exceptions  denying  the  application  of  the  doctrine  of  the 
confusion  of  goods  be  sustained,  and  that  the  case  be  referred 
back  to  the  master  that  he  might  state  an  account  in  accordance 
with  that  opinion.  Accordingly,  the  master  with  great  reluc- 
tance restated  the  ®^  account  as  directed  by  the  court  making 
the  receipts  from  the  Grimes  well  $111,203.05,  and  one-fourth 
ot  that  sum,  $27,800.76,  he  awarded  to  plaintiffs.  That  state- 
ment of  accoimt  the  court  confirmed  absolutely,  and  we  have 
tliis  appeal  by  plaintiffs  assigning  for  error  the  change  in  the 
computation  as  directed  by  the  court. 

The  reasons  given  by  the  learned  judge  for  setting  aside  the 
account  stated  by  the  master  do  not  convince  us  that  his  decree  is 
correct.  He  says :  *TJpon  a  careful  examination  of  the  author- 
ities cited  by  counsel  we  are  convinced  that  the  doctrine  of  con- 
fusion of  goods  is  not  applicable  to  the  facts  of  this  case.'' 
Then,  after  stating  the  substance  of  the  contracts  on  which  the 
claim  of  plaintiff  is  based,  he  further  says:  ''The  default  of 
the  defendants  consists  not  in  mingling  the  goods  of  the  plain- 
tiffs with  their  own,  but  in  failing  to  keep  a  proper  account  of 
the  proceeds  of  the  Grimes  well  so  as  to  be  able  to  show  defi- 
nitely the  amount  of  profit  derived  therefrom  by  them.  The 
well  and  the  gas  produced  from  it  being  entirely  in  their  own 
hands  and  control,  and  plaintiffs  having  no.  means  whatever  of 
keeping  any  account,  the  duty  devolved  upon  the  defendants  to 
keep  an  account,  and  their  agreement  to  pay  to  the  plaintiffs 
the  one-fourth  of  the  profits  implied  an  agreement  to  keep  a 
reasonably  definite  and  accurate  accoimt. 

''While  we  are  of  opinion  that  the  doctrine  of  confusion  of 
goods  is  not  to  be  applied  so  as  to  deprive  them  of  the  profits 
of  one-fourth  of  all  the  gas  produced  from  the  other  eighteen 
wells  owned  by  them,  yet  the  fact  that  negligence  or  fraud  of 
the  defendants  has  made  a  determination  of  the  exact  product 
of  the  Grimes  well  difficult  and  perhaps  impossible,  must  cer- 
tainly be  deemed  to  cast  on  them  the  inconvenience  and  loss 
which  may  arise  from  the  difficulties  of  the  account,  and  not  on 
the  plaintiffs,  who  are  not  to  blame  for  them.*' 

We  are  at  a  loss  to  see  any  practical  distinction  between  the 
reasons  for  the  rule  adopted  from  the  books  by  the  master  and 
the  reasons  for  the  one  announced  by  the  court;  nor  can  we  see 
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any  other  rational  method  that  could  be  adopted  by  the  mas- 
ter which  would  certainly  reach  none  other  than  a  righteous  le- 
suit 

There  is  but  little  difference  between  the  master  and  the 
court  in  the  moral  stamp  put  upon  the  conduct  of  the  defend- 
ants, ••  but  a  very  wide  difference  in  the  result  of  the  two 
computations;  by  discarding  his  own  computation  in  his  first 
report  and  adopting  the  court's  in  the  second,  he  relieves  de- 
fendants of  three-fourths  of  the  award  he  first  imposed  upon 
tliem.  But  in  the  second  he  treats  defendants  exactly  as  equity 
would  have  treated  them,  if  from  the  beginning  there  had  been 
a  mutual  agreement  that  the  product  of  the  Grimes  well  should 
not  be  measured  before  it  passed  into  the  main,  that  then,  for 
years  it  might  be  commingled  with  the  gas  from  the  other  wells, 
and  then  with  no  means  of  approximating  certainty,  the  plain- 
tiffs' share  of  the  profits  should  be  computed.  This  is  what 
equity  would  have  done  if  both  parties  had  been  equally  inno- 
cent, or  rather,  if  both  had  been  equally  negligent  But  ihe 
adoption  of  the  court's  method  flatly  ignores  the  facts  found 
b)  the  master  and  from  which  the  court  does  not  dissent:  The 
gas  was  commingled  by  the  fraud  of  defendants;  in  defianeef 
of  plaintiffs'  right,  which  they  well  knew,  they  wholly  neglected 
to  keep  any  account  of  it  The  master  finds  now  that  it  is  ut^ 
terly  impossible  to  approximate  the  quantity;  therefore;,  obey- 
ing the  peremptory  instruction  of  the  court,  as  was  his  duty^ 
he  could  not  do  other  than  make  a  somewhat  arbitrary  estimate 
or  guess  at  the  quantity  and  so  report  In  doing  so,  he  disre- 
gards the  facts  which  the  law  declares  would  impel  him  to 
adopt  the  principle  on  which  his  first  report  is  founded,  and, 
therefore,  the  second  report  is  not  founded  on  fact  or  reason. 
By  the  guessing  method  the  chances  of  loss  or  gain  between  the 
innocent  plaintiffs  and  the  culpable  defendants  are  even.  By 
adopting  the  court's  method  it  is  just  as  probable  that  defend- 
ants will  gain  thousands  of  dollars'  worth  of  plaintiffs'  gas  to 
which  they  have  no  right  as  that  plaintiffs  will  get  any  part  of 
the  gas  to  which  they,  have  no  right  This  is  the  very  situation 
that  arouses  the  indignation  of  equity,  for  plaintiffs  did  nothing 
to  bring  it  about  and  defendants  did;  hence  comes  into  opera- 
tion the  principle  that  the  wrongdoer  shall  not  profit  by  his 
wrong  and  the  innocent  party  shall  not  suffer  by  it 

The  principal  reason  given  by  the  learned  judge  for  not  adopt- 
ing the  first  report  of  the  master  is,  that  he  misapplies  to  ibe 
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facte  before  him  the  doctrine  of  confusion  of  goods,  because  the 
plaintiffs  had  no  property  in  the*  gas  as  a  product  or  ••  chat- 
tel, but  only  a  right  to  one-fourth  the  profits  on  the  sale  of  it 
It  is  clear  to  us  that  this  is  too  narrow  a  view  of  the  power  and 
functions  of  either  law  or  equity;  it  taints  them  with  an  im- 
becility which  would  render  them  powerless  in  many  cases  to 
remedy  wrongs  or  vindicate  rights.  Although  such  a  term  as 
"confusion  of  goods'*  is  generally  used,  there  is,  in  fact,  prop- 
erly no  such  doctrine  as  a  "confusion  of  goods*' ;  there  is  a  fact 
of  confusion  of  goods,  which,  if  committed  with  a  fraudulent 
motive,  subjects  the  transaction  to  an  inflexible  rule,  rigorously 
enforced  both  at  law  and  in  equity,  that  the  wrongdoer  shall  not 
profit  by  nor  the  innocent  party  suffer  from  the  wrong.  It 
would  be  impossible  in  reaching  a  righteous  result  that  any  one 
particular  method  should  be  adaptable  to  the  innumerable  and 
complex  transactions  of  the  business  world,  or  exactly  to  all  the 
devices  and  devious  ways  of  fraud. 

Substantially,  a  like  method  is  adopted  with  the  same  result 
in  settling  the  accoimts  of  negligent  and  faithless  trustees,  who 
have  kept  no  accounts  or  have  mixed  indiscriminately  the  trust 
funds  with  their  own ;  equity  does  not  fear  wrong  to  the  culpa- 
ble trustee,  but  so  shapes  its  decrees  that  no  possible  wrong 
shall  come  to  the  innocent  cestui  qui  trust.  The  same  principle 
is  applied  to  the  willful  trespasser,  who  has  mixed  his  own  ore 
or  his  own  logs  with  those  of  his  innocent  neighbor.  And  as  in 
Kleppner  v.  Lemon,  197  Pa.  St  430,  47  Atl.  353,  the  case  of 
a  wrongdoer  who  commingled  the  oil  from  his  own  land  with 
that  of  an  owner  from  whom  he  leased  and  willfully  neglected 
to  keep  account  of  the  respective  products.  Indeed,  we  can  see 
no  room  for  distinction  in  the  application  of  the  principle  be- 
tween the  Kleppner  case  and  the  one  before  us.  Kleppner,  by 
his  contract,  was  entitled  to  a  royalty  of  one-eighth  the  oil 
from  one  well  on  his  own  land;  the  lessee  had  other  wells  on 
adjoining  lands,  then  fraudulently  commingled  the  oil  from 
all  of  them  and  kept  no  account  of  that  from  Kleppner^s;  it 
was  held  that  Kleppner  was  entitled  to  one-eightti  of  the  whole. 

The  definitions  heretofore  quoted  happen  to  have  had  in  view 
a  fraudulent  commingling  of  chattels  having  a  separate  indi- 
viduality, which  might  have  been  preserved  if  proper  care  had 
been  taken  and  accounts  kept  by  him  on  whom  was  imposed 
such  duty,  so  that  afterward,  on  settlement  or  adjustment,  the 
^  value  of  each  one's  share  of  the  chattels  could  readily  be  as* 
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ions  01  oil.  JLi  lae  cnarceis  oe  wiiuuuy  ana  irauauienuy  oom- 
nimgled^  no  accounts  kept  or  other  means  of  determining  each 
one's  share^  there  comes  into  operation  the  principle  applicable 
to  all  transactions  affected  by  frand,  that  the  wrongdoer  shall 
not  profit  nor  the  innocent  party  suffer  by  the  fraud.  And  the 
more  difficult  it  is,  from  the  nature  or  species  of  the  chattel,  to 
preserve  the  property  right  of  the  owner,  the  more  imperative 
is  the  duty  upon  him  who  is  answerable  to  preserve,  to  the  ex- 
tent that  he  is  able,  the  evidence  of  the  right.  It  makes  no  dif- 
ference in  the  application  of  the  principle  that  plaintiffs  were 
entitled  to  one-fourth  the  profits  of  the  Grimes  well  instead  of 
to  one-fourth  the  gas.  Defendants'  motive  in  first  attempting 
the  fraud  was  to  get  rid  of  paying  one-fourth  the  profits  of 
the  product;  then,  with  distinct  knowledge  of,  and  actual  no- 
tice of,  plaintiffs'  claim,  even  by  suit,  they  effectually  smothered 
any  certain  evidence  of  the  eident  of  their  answerability  by  neg- 
lecting to  keep  accounts.  Their  only  def^[ise  now  is,  we  have 
no  accounts,  and  as  the  master  practically  finds,  they  resort  to 
guessing  to  determine  the  quantity  of  gas  from  the  Grimes  well. 
The  argument  of  appellees'  counsel,  to  some  extent  approved 
hy  the  court  below,  is,  that  by  their  contract  they  acquired  title 
to  the  gas,  and  therefore  had  a  right  to  commingle  it  with  their 
own.  This  argument  evades  the  point  at  issue;  the  whole  of 
the  gas  was  in  their  control  and  custody;  by  their  relation  to 
the  contract  and  to  plaintiffs  it  was  their  moral  and  legal  duty 
to  account  to  and  pay  to  the  plaintiffs  one-fourtii  the  profits. 
They  willfully  neglected  to  keep  accounts  showing,  even  approx* 
imately,  the  extent  of  their  liability,  and  now  ask,  after  putting 
it  out  of  their  power  to  account,,  leave  to  guess  at  the  amount 
payable  to  plaintiffs. 

We  think  the  facts  that  the  entire  product  was  by  the  contract 
tlie  property  of  defendants,  and  that  their  responsibility  consisted 
only  in  their  duty  to  account  for  and  pay  over  one-fourth  the 
profits  does  not  relieve  their  conduct  from  the  application  of  the 
eame  principle  as  is  applied  to  a  fraudulent  confusion  of  goods. 

Therefore,  the  decree  of  the  court  setting  aside  the  first  report 
of  the  master  is  reversed;  the  second  report  is  set  aside  and  th« 
***  decree  affirming  it  reversed;  the  appeal  of  J.  B.  Akin,  C.  W. 
Stone,  R.  B.  Stone  and  A.  J.  Hazeltine  is  sustained,  and  the 
first  report  of  the  master  is  confirmed  absolutely. 
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OOKFUSIOK  OF  QOODS.^ 

I.    Kfttnreb  Scope,  and  Effect  of  Oonfuslon. 

a.  In  General,  913. 

b.  ToxtioiiB  Intennlxtiixe  of  Ooodfl^  915w 
e.    Innocent   Intenningling,  915. 

d.  Goods  Susceptible  of  Identlilcatlon,  918. 

e.  Property  of  Eq.nal  and  XTnlfoxm  Value,  91t. 
f  .  Property  Wlioee  Value  can  be  Estimatedt  910. 

f .  Property  Oonunlngled  by  Consent,  917. 

b.  Xkitermiztiire  by  Inevitable  Accident  or  Vis  Ibjoi;  917. 
XL    Goods  and  Property  Confused. 

a.  Grain  and  Flour,  917. 

b.  Cattle,  Horses  and  Fowls^  918. 

c.  Loss,  Iiumber,  and  Other  Tinibor«  919. 

d.  Ore  and  Mineral,  920. 

e.  Oil  and  Gas,  920. 

CL    Persons  Involved  and  Affected. 

a.  Third  Persons  Generally,  920, 

b.  Purchasers  of  Goods. 

1.  In  General,  921. 

2.  In  Case  of  Sale  in  Fraud  of  Creditors,  92L 

0.    Debtor  and  Creditor— Attachment  and  Executioi^  928* 

d.  MortiTftgor  and  Mortgagee. 

1.  In  General,  922. 

2.  Purchaser  of  Mortgaged  Ctoodi^  923, 
••    Principal  and   Agent  923. 

f.  Bailor  and  Bailee,  924. 

g.  Husband  and  Wife,  92i. 

ZV.    Bemedies  and  Their  Enforcement. 

a.  Replevin,  924. 

b.  Damages,  925. 

e.  Demand,  92& 

L  Katnre,  Scope  and  Effect  of  Confusion, 
a.  In  General.— When  there  has  been  such  an  intermixture  of 
goods  owned  by  different  persons  that  the  property  of  each  can  no 
longer  be  distinguished,  what  is  denominated  a  confusion  of  goods 
has  taken  place:  Hesseltine  ▼.  Stockwell,  80  Me.  237,  60  Am.  Dee. 
627;  monographic  note  to  Pnlcifer  v.  Page,  54  Am.  Dec.  689.  Or,  as 
defined  in  the  principal  case,  ante,  p.  904,  confusion  of  goods  is  the 
willful  and  fraudulent  intermixture  of  the  chattels  of  one  person  with 
the  chattels  of  another,  without  the  consent  of  the  latter,  in  such  a 
way  that  they  cannot  be  separated  and  distinguished.  There  is  no 
mingling  of  property  where  one  puts  potatoes  in  one  end  of  a  trench 
mud  separates  them  by  a  partition  of  hay  from  potatoes  in  the  other 
end  of  the  excavation  belonging  to  another  person:  Scott  v.  Schofield, 
101  Iowa,  16,  69  N.  W.  1127.  A  confusion  of  the  profits  or  proceeds 
of  sales  may  be  worked,  so  that  the  innocent  party  will  be  entitled 
to  th«  whole,  or  to  his  proportionate  share  of  the  whole:  Qraham  v. 
Plate,  40  CaL  693,  6  Am.  Bep.  639.     This  principle  is  applied  in  the 

*BXFEXXNCS  TO  HONOGBAPHIC  NOTIS. 
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ease  of  a  sale  of  mining  claims  which  are  not  separately  valned:  Half 
T.  Hardwick  (Colo.  App.),  75  Pac.  593. 

The  general  rule  is,  that  if  a  person  having  charge  of  the  property^ 
of  others  so  oonfonnds  it  with  his  own  that  the  line  of  distinction 
cannot  be  traced,  all  the  inconvenience  of  the  eonf nsion  is  thrown  npon 
him  who  produces  it,  and  it  is  for  him  to  distinguish  and  identify 
iiis  own  property  or  to  lose  it:  Kreuzer  v.  Oooney,  45  Md.  582,  592. 
See,  too,  Alexander  v.  Zeigler  (Miss.),  36  South.  536;  State  v.  GoU, 
82  N.  J.  L.  285;  Brakeley  v.  Tuttle,  3  W.  Ya.  86.  This  rule  is  merely 
one  of  evidence.  ''The  wrongful  mingling  of  one's  own  goods  with 
those  of  another,  when  the  question  of  identification  of  the  property 
arises,  throws  upon  the  wrongdoer  the  burden  of  pointing  out  his 
own  goods;  and,  if  this  cannot  be  done,  he  must  bear  the  loss  which 
results  from  it.  It  is  but  an  application  of  the  principle  that  all 
things  are  presumed  against  ifhe  spoliator;  that  is  to  say,  against  one- 
who  wrongfully  destroys  or  suppresses  evidence'':  Holloway  Seed  Go. 
T.  aty  Nat.  Bank,  92  Tex.  187,  47  S.  W.  95,  516.  See,  also,  Little 
Pittsburg  Con.  Min.  Co.  v.  Little  Chief  Con.  Min.  Co.,  11  Colo.  223^ 
7  Am.  St.  Bep.  226,  17  Pac.  760. 

The  doctrine  will  not  be  carried  further  in  any  case  than  necessity 
requires:  Brown  v.  Bacon,  63  Tex.  595;  Claflin  v.  Beaver,  55  Fed.  576* 
It  involves  a  forfeiture,  and  is  never  applied  where  it  consistently 
can  be  avoided:  Keweenaw  Assn.  v.  O'Neil,  120  Mich.  270,  79  N.  W. 
183.  It  must  be  an  extreme  case  that  will  justify  the  taking  of  the 
property  of  one  person  and  giving  it  to  another;  whenever  it  is  pos- 
sible, therefore,  to  make  a  division  of  the  property  and  give  to  each  one 
his  share,  a  court  will  make  such  division:  First  Nat.  Bank  v.  Scott, 
36  Neb.  607,  54  N.  W.  987.  And  yet,  in  the  language  of  the  court  in 
the  principal  case,  ante,  p.  904,  a  confusion  of  goods,  if  committed 
with  a  fraudulent  motive,  subjects  the  transaction  to  an  inflexible 
rule,  rigorously  enforced  at  law  and  in  equity,  that  the  wrongdoer 
shall  not  profit  by  nor  the  innocent  party  suffer  from  the  wrong. 

The  doctrine  of  the  confusion  of  goods  is  comprehensively  stated 
by  Justice  Fowler  in  Eobinson  v.  Holt,  39  N.  H.  557,  75  Am.  Dec. 
233:  ''If  the  goods  of  several  intermingled  can  be  easily  distin- 
guished and  separated,  no  change  of  property  takes  place,  and  each 
party  may  lay  claim  to  his  own.  If  the  goods  are  of  the  same  nature 
and  value,  although  not  capable  of  an  actual  separation  by  identify- 
ing each  particular,  if  the  portion  of  each  owner  is  known,  and  a 
division  can  be  made  of  equal  proportionate  value,  as  in  the  case 
of  a  mixture  of  com,  coffee,  tea,  wine,  or  other  article  of  the  same 
kind  and  quality,  then  each  may  claim  his  aliquot  part;  but  if  th» 
mixture  is  indistinguishable,  because  a  new  ingredient  is  formed, 
not  capable  of  a  just  appreciation  and  division  according  to  the- 
original  rights  of  each,  or  if  the  articles  mixed  are  of  different  values 
or  quantities,  and  the  original  values  or  quantities  cannot  be  deter* 
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mined,  the  party  Who  occasions,  or  through  whose  fault  or  neglect 
occurs,  the  wrongful  mixture  must  bear  the  loss,"  approved  in  Brooks 
T.  Lowenstein,  95  Tenn.  262,  35  S.  W.  89. 

b.  Tortious  Intermixture  of  Goods.— If  an  owner  of  goods  will- 
fully and  tortiously  mixes  and  confuses  them  with  the  goods  of  an- 
other, so  that  they  are  indistinguishable  and  insusceptible  of  just  ap- 
preciation and  division  according  to  the  rights  of  each  owner,  he  by 
whose  fault  or  wrong  or  neglect  the  mixture  is  caused  must  bear  the 
whole  loss,  and  the  innocent  party  will  take  the  whole  property  by 
accession:  Bums  v.  Campbell,  71  Ala.  271;  Graham  ▼.  Plate,  40 
Cal.  593,  6  Am.  Bep.  639;  Mayer  v.  Wilkins,  37  Fla.  244,  19  South. 
632;  First  Nat.  Bank  t.  Schween,  127  HI.  573,  11  Am.  St.  Bep. 
174,  20  N.  E.  681;  Tufts  v.  McClintock,  28  Me.  424,  48  Am.  Dec 
501;  Byder  ▼.  Hathaway,  38  Mass.  (21  Pick.)  298;  Jewett  t. 
Bringer,  80  N.  J.  Eq.  291;  Seavy  v.  Dearborn,  19  N.  H.  351;  Franklin 
T.  Oumersell,  9  Mo.  App.  84;  Williams  ▼.  Morrison,  28  Fed.  872;  The 
Idaho,  93  TJ.  S.  575,  32  L.  ed.  978;  monographic  note  to  Pulcifer  T. 
Page,  54  Am.  Dec.  591-593.  It  is  not  necessary,  probably,  for  the  in- 
nocent person  to  prove  that  the  mixture  was  actually  made  with  the 
intent  to  defraud  him,  for  in  most  eases  this  would  be  difficult  to  do: 
Bust  Land  etc.  Co.  y.  Isom,  70  Ark.  99,  91^Am.  St.  Bep.  68,  66  S.  W. 
434. 

e.  Innocent  Intermingling. — But  the  foregoing  doctrine  of  forfeit- 
ure of  the  entire  property  in  favor  of  the  innocent  party  applies  only  to 
wrongful  or  fraudulent  intermixtures.  There  may  be  an  intentional 
intermingling,  and  yet  no  wrong  intended.  The  intentional  and  inno- 
cent intermixtnre  of  property  of  substantially  the  same  quality  and 
Talue  does  not  change  the  ownership.  And  no  one  has  a  right  to  take 
the  whole,  but  in  so  doing  commits  a  trespass  on  the  other  owner. 
He  should  notify  him  to  make  a  division,  or  to  take  his  own  propor- 
tion at  his  peril  taking  care  to  leave  to  the  other  owner  as  much  as 
belongs  to  him:  Hart  v.  Morton,  44  Ark.  447;  Wingate  v.  Smith,  20 
Me.  287;  Byder  v.  Hathaway,  38  Mass.  (21  Pick.)  298;  Wetherbee  v. 
Green,  22  Mich.  311,  7  Am.  Bep.  653;  Keweenaw  Acsn.  v.  O'Neil,  120 
Mich.  270,  79.N.  W.  183;  Davis  v.  Krum,  12  Mo.  App.  279;  Pickering 
T.  Moore,  67  N.  H.  533,  68  Am.  St.  Bep.  695,  32  Atl.  828,  31  L.  B.  A. 
698;  Pratt  v.  Bryant,  20  Vt.  333;  Brown  v.  Bacon,  63  Tex.  595.  See, 
further,  the  monographic  note  to  Pulcifer  v.  Page,  54  Am.  Dec.  593- 
594. 

d.  Goods  Susceptible  of  Identification.  —Moreover,  the  rule  that 
one  may  lose  his  own  property  by  mixing  it  with  the  property  of 
another,  applies  only  to  cases  where  the  property  of  one  cannot  be 
distinguished  from  that  of  the  other,  after  the  admixture:  Baldwin 
V.  Porter,  12  Conn.  473,  483;  Frost  v.  Willard,  9  Barb.  440;  Holbrook 
▼.  Hyde,  1  Vt.  286.  There  is  no  forfeiture  if  the  goods  are  of  sucU 
a  character  that  the  property  of  each  can  be  identified  and  separated: 
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Capron  ▼.  Porter,  43  Conn.  383;  Claflin  y.  Continental  Jersey  Works, 
85  Ga.  27,  11  &  E.  721;  Hoore  v.  Bowman,  47  N.  H.  494.  And  this, 
is  tme  although  the  intermixtnre  was  frandalent:  Allen  ▼•  Kirk,  81 
Iowa,  658,  47  K.  W.  900;  Claflin  y.  Beayer,  55  Fed.  576. 

a.  Property  of  BqjOMl  and  TTnifomi  Valne^— Again,  one  will  not 
forfeit  his  property  hj  eommingling  it  with  the  property  of  another 
when  the  goods,  though  indistinguishable,  are  of  equal  and  uniform 
yalue;  that  is,  when  the  mixture  is  approximately  homogeneous.  In 
this  case  the  remedy  is  diyision  in  kind  or  compensation  for  metual 
loss:  See  Claflin  y.  Continental  Jersey  Works,  85  Ga.  27, 11  8.  S.  721; 
S«id  y.  King,  89  Ky.  388,  12  &  W.  772;  Gilman  y.  Hill,  36  N.  H.  311; 
'' Innocent  Commingling,''  ante.  This  rule  finds  application  in  the 
case  of  confusion  of  grains,  such  as  com  or  oats  or  wheat.  Bach 
owner  may  claim  his  aliquot  part  of  the  whole  mass  of  grain:  Sims 
y.  Glazener,  14  Ala.  695,  48  Am.  Dec  120;  Muse  y.  Lehman,  30  Kan. 
514,  1  Pac.  804;  Stone  y.  Quaal,  36  Minn.  46,  29  N.  W.  326;  Kauf- 
mann  y.  Schilling,  58  Mo.  218;  Adams  y.  Meyers,  1  Saw.  306,  Fed. 
Cas.  No.  62.  This  doctrine  is  applied  to  manure  in  Pickering  y. 
Moore,  67  N.  H.  533,  68  Am.  St.  Bep.  695,  32  AtL  828,  31  L.  B.  A 
698.  £yen  in  the  case  of  a  wrongful  and  fraudulent  intermixture, 
there  is  no  forfeiture,  if  the  goods  intermixed  are  of  equal  yalue  and 
quality,  and  the  proportion  of  the  whole  which  each  party  originally 
owned  is  known:  Hesseltine  y.  Stockwell,  30  Me.  237,  50  Am.  Dec 
627;  monographic  note  to  Pulcifer  y.  Page,  54  Am.  Dec  591;  com- 
pare Stephenson  y.  Little,  10  Mich.  433.  But  one  who  willfully  con- 
founds his  goods  with  like  goods  of  another  will  lose  the  whole,  un- 
less he  can  proye  the  true  quantity  belonging  to  himself:  Starr  y. 
Winegar,  8  Hun,  491.  Eyery  intendment  and  presumption  is  against 
the  wrongdoer.  The  rule  as  stated  in  Osborne  y.  CargiU  Eleyator  Co., 
62  Minn.  400,  64  N.  W.  1135,  is  this:  ''Where  goods  of  the  same  kind 
and  yalue,  belonging  to  different  owners,  are  intermingled  and  con- 
fused by  one  owner  willfully,  but  not  in  bad  faith,  the  other  owner 
does  not  thereby  become  the  owner  of  the  whole;  but  when  the  part 
of  the  whole  mass  belonging  to  the  latter  is,  by  reason  of  such  con- 
fusion, made  uncertain,  every  reasonable  doubt  as  to  the  amount  of 
his  share  must  be  resolved  in  his  favor." 

f.  Property  Whose  Value  can  be  Estimated.— When  a  person  min- 
gles his  goods  with  those  of  others  innocently  or  by  mistake,  if  ha 
can  show  their  yalue  or  their' proportion  of  the  value  to  the  whole, 
he  should  be  allowed  to  do  so,  and  his  property  should  not  be  forfeited: 
Claflin  y.  Continental  Jersey  Works,  85  Ga.  27,  11  a  £.  721.  Said 
the  court  in  Gunter  v.  James,  9  CaL  643,  660:  "When  articles  of 
different  values  are  .mixed,  producing  a  third  value,  the  inno- 
cent party  is  allowed  to  take  the  whole  only  in  case  he  cannot 
tell  the  original  value  of  his  property.  Even  in  case  of  such  a 
D.ixture,  if  the  original  value  of  the  property  mixed  can  be  aseer^ 
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tainedi  the  partj  can  only  claim  that  valae,  except  the  mixture  he 
willfullj  made  with  intent  to  injure,  or  from  gross  negligence.''  In 
ease  damages  are  awarded  the  injured  partj,  thie  measure  thereof 
seems  to  be  the  highest  value  at  which  his  property  reasanabl/  can 
be  estimated:  See  ''Damages/'  post* 

g.  Piopertj  OOBftningled  by  Oonsent.— -When  the  goods  of  two  or 
more  persons  are,  by  eonsent,  intermixed  so  that  they  ean  no  longer 
be  distinguished,  the  owners  hare  an  interest  in  common  in  propor* 
tion  to  their  resp^tive  shares.  In  such  a  ease  the  relation  of  the 
parties  is  that  of  contract,  and  the  presumption  arises  that  they 
agreed  to  hold  the  mass  as  tenants  in  common.  This  doctrine  finds 
frequent  application  where  grainy  are  intermixed:  Low  y.  Martin,  18 
HL  286;  Van  Liew  y.  Van  Liew,  86  N.  J.  Eq.  637,  641;  Inglebright  y. 
Hammond,  19  dhio,  337,  53  Am.  Dec.  430;  monographic  note  to  Pulci- 
fer  y.  Page,  54  Am.  Dec.  590,  691.  l 

iL  Xkitennlxture  by  Inevitable  Acddent  or  Vis  Major^— Where  an 
indistinguishable  confusion  of  goods  results  from  inevitable  accident 
or  vis  major,  the  original  owners  become  tenants  in  common  of  the 
mass,  faring  the  loss  proportionately.  Thus  where  a  ship  is 
wrecked,  and  a  part  of  its  cargo  of  cotton  lost,  and  the  remainder 
intermixed  beyond  identification,  the  owners  are  tenants  in  common 
of  the  bales  saved,  sharing  the  loss  and  expense  pro  rata:  Spence  v. 
Union  Marine  Ins.  Co.,  L.  B.^8  C.  P.  427.  So,  where  oil  leaks  from 
the  casks  in  the  course  of  shipment  and  is  collected,  it  belongs  to  the 
original  owners  as  tenants  in  common:  Jones  v.  Moore,  4  Younge  A  G. 
351.  This  principle  is  applicable  to  wood  floated  by  a  freshet  into 
one  indistinguishable  mass:  Moore  v.  Erie  By.  Co.,  7  Lans.  39;  and 
also,  peihaps,  to  cattle  on  the  range  confused  through  accident  or  the 
wrong  of  a  third  person:  Belcher  v.  Cassidy  Bros.  Livestock  Com- 
mission Co.,  26  Tex.  Civ.  App.  60,  62  S.  W.  924. 

n.  Ooods  and  Property  Confused, 
a.  OnSn  and  Flour. — One  may  mix  his  grain  with  grain  belonging 
to  others  under  such  circumstances  that  he  will  lose  all  claim  there- 
to: Samson  v.  Bose,  65  N.  Y.  411.  However,  where  the  grain  is  of 
uniform  value,  kind,  and  quality,  and  the  quantity  contributed  by 
each  to  the  mass  is  known,  the  parties  are  considered  as  tenants 
in  common,  and  each  may  claim  his  aliquot  part  of  the  entire  mass: 
See  "Property  of  Equal  and  Uniform  Value,"  ante;  Hendersou  v. 
Lauck,  21  Pa.  St.  359.  And  if  the  intermingling  is  by  consent,  then 
the  several  owners  have  an  interest  in  common  in  proportion  to  their 
respective  shares.  See  ** Property  Commingled  by  Consent,"  ante. 
The  holders  of  receipts  for  grain  of  the  same  kind  and  quality  de- 
posited in  a  warehouse  are  ordinarily  tenants  in  common  of  the 
mass:  Dole  v.  Olmstead,  36  111.  150,  85  Am.  Dec.  397;  Drudge  v. 
Leiter,  18  Ind.  App.  694,  63  Am.  St.  Bep.  359,  43  N.  E.  34;  Arthur 
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T.  Gliieago  etc.  B.  B.  Co.,  61  Iowa,  648,  17  N.  W.  24;  Hall  t.  Pills- 
bury,  43  Minn.  33,  19  Am.  St.  Bep.  209,  44  N.  W.  ^3,  7  L.  B.  A. 
529. 

Where  wheat  has  been  delivered  to  a  mill  and  wrongfullj  eon* 
Terted  into  flour  and  stored  with  other  floor  belongin^^  to  the  miH 
•wner,  the  owner  of  the  wheat  is  entitled  to  such  portion  of  the 
flonr  as  the  fiprain  probably  would  produce:  First  Nat.  Bank  t.  Seott, 
36  Neb.  607,  54  K.  W.  987.  See,  also,  Inglebright  t.  Hammond,  19 
Ohio,  337,  53  Am.  Dee.  430;  note  to  Pulcifer  y.  Page,  54  Am.  Dee. 
590. 

b.  Cattle,  Horses  and  Fowls.— It  has  been  said  that  the  doctrine 
fclatiufir  to  confusion  of  goods  has  no  application  to  horses  and 
cattle  that  may  be  readily  identified:  See  Holbrook  y.  Hyde,  1  Yt. 
286;  McKnight  y.  United  States,  130  Fed.  659;  "Goods  Susceptible 
of  Identification  and  Separation,"  ante.  It  is  obyions,  howeyer, 
that  liyestock  on  the  range  may  become  so  intermingled  as  to  render 
identification  impossible.  In  Belcher  y.  Cassidy  Bros.  Liyestock 
CommisBion  Co.,  26  Tex.  Ciy.  App.  60,  62  S.  W.  924,  where  mort- 
gaged cattle  were  so  confused  that  it  became  impossible  to  identify 
the  precise  flu""*!*  coyered  by  the  mortgage,  the  court  said:  "While 
a  mixture  of  cattle  <on  the  range  may  not  be  altogether  analogous  to 
a  mixture  of  cotton,  com,  coffee,  tea,  wine,  etc.,  we  neyertheless 
are  of  opinion  that  equity  is  not  without  power  to  afford  a  remedy 
ia  such  ease  for  a  confusion  resulting  from  accident  or  the  wrong  of 
a  third  person,  where,  as  in  this  instance,  the  proportion  of  interest 
•f  each  claimant  may  be  reasonably  ascertained  notwithstanding 
the  confusion."  It  was  held,  howeyer,  that  it  was  error  to  direct 
the  sheriff  to  partition  th^e  herd  by  seizure  and  sale  as  under  ex- 
ecution, the  fair  ayerage  of  all  the  animals;  for  the  power  thus 
conferred  was  judicial,  and  one  which  the  court,  and  not  the  sheriff, 
must  exercise. 

If  one  places  his  brand  upon  another's  cattle  so  that  the  dis- 
tinction between  them  cannot  be  traced,  he  should  be  subjected  to 
the  loss  of  his  property.  Upon  him  rests  the  task  of  identifying 
or  distinguishing  the  animals:  Johnson  y.  Hocker  (Tex.  Ciy.  App.), 
39  S.  W.  406. 

Where  one's  fowls  mingle  with  his  neighbor's,  he  has  a  right  to 
his  own  though  he  cannot  identify  them  all;  and  his  neighbor's 
offer  to  deliver  him  those  he  can  identify,  and  any  others  he  may 
select  to  a  certain  number,  less  than  he  claims  and  less  than  his 
testimony  tends  to  show  him  entitled  to,  which  he  refuses,  does  not 
satisfy  his  right.  If  the  neighbor  shuts  up  the  entire  flock,  and 
refuses  to  let  them  run  at  large  so  that  the  fowls  may  be  identified 
and  distinguished,  this  amounts  to  a  conyersion:  Leonard  y.  Bel- 
knap. 47  Vt.  602. 
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e.  LogB,  Lamber  and  Otber  Timber. — Gonfuaion  of  goods  may 
occur  by  the  eomminglingr  of  logs,  lamber,  shinglea,  or  other  timber: 
Hesseltine  r.  Btockwell,  30  Me.  237,  60  Am.  Dec.  627;  Bryant  t. 
Ware,  80  Me.  295;  Starke  t.  Paine,  85  Wis.  C33,  55  N.  W.  185. 
There  can,  however,  be  no  confusion  of  logs,  in  the  legal  nense  of 
the  term,  when  they  are  marked  so  that  their  identity  is  not  lost: 
Ooff  ▼.  Brainerd,  58  Vt.  468,  5  AtL  393.  Where  one  takes  an- 
other's logs,  saws  them  into  boards,  and  mixes  them  with  his  own 
lumber  so  that  they  eannot  be  distinguished,  with  the  fraudulent 
intent  of  depriving  the  owner  of  his  property,  the  latter  may  main- 
tain replevin,  it  has  been  held,  for  the  whole  pile  of  boards: 
Wingate  v.  Smith,  20  Me.  287,  The  injured  party  may  replevy  the 
whole  body  of  mixed  lumber  where  one  willfully  and  indiscrim- 
inately intermixes  his  own  lumber  with  that  of  another  so  that 
they  cannot  be  distinguished,  and  where  the  two  lots  so  mixed  are 
of  different  qualities  or  values:  Jenkins  v.  Steanka,  19  Wis.  126,  88 
Am.  Deo.  675;  Boot  t.  Bonnewa,  22  Wis.  539.  See  the  note  to 
Pulcifer  t.  Page,  54  Am.  Dec.  592.  The  owner  of  lumber  sawed  from 
logs  which  the  manufacturer  has  mingled  with  his  own  logs  of  like 
4iuality  may  reply  out  of  the  common  mass  of  the  lumber  made  from 
all  the  logs,  an  amount  not  exceeding  his  contribution  thereto:  Bent 
▼.  Hoxie,  90  Wis.  625,  04  N.  W.  426.  a 

Where  one  has  a  pile  of  mill  logs  of  a  particular  mark  on  a  land- 
ing, and  another  person  draws  logs  into  the  eame  pile  and  puts  the 
same  mark  upon  them,  the  latter  can  maintain  replevin  for  such 
logs  only  as  he  can  identify:  Dillingham  v.  Smith,  30  Me.  370. 
Where  logs  of  the  same  kind,  value,  and  mark  become  intermixed, 
•without  the  fault  of  either  of  the  owners,  before  they  reach  the 
mill,  each  may  claim  his  specific  quantity  of  the  lumber  sawed  there- 
from, though  he  may  be  unable  to  identify  his  specific  logs:  Martin 
T.  Mason,  78  Me.  452,  7  Atl.  11. 

If  a  person  innocently  cuts  another's  timber  and  mingles  the 
logs  with  his  own,  the  owner  of  the  timber  may  reclaim  from  the 
oommon  mass  a  quantity  equal  in  amount  to  the  logs  cut,  and  of  an 
average  quality:  Gates  v.  Rife  Boom  Co.,  70  Mich.  309,  .38  N.  W. 
245.  See,  too,  Steams  v.  Baymond,  26  Wis.  74;  Eldred  v.  Oconto 
Co.,  33  Wis.  133.  So,  if  one  person  cuts  another's  timber  and  con- 
verts it  into  staves,  which  he  mingles  with  others,  the  owner,  be- 
ing unable  to  identify  his  property,  may  maintain  replevin  for  a 
portion  of  the  common  lot  equal  to  the  number  of  staves  taken  from 
his  land:  Peterson  v.  Polk,  67  Miss.  163,  6  South.  615. 

If  one  by  mistake  cuts  logs  upon  the  land  of  another,  and  after 
discovering  his  mistake  mingles  them  with  his  own  and  floats  them 
down  the  stream,  the  owner  may  retake  his  logs,  or  such  an  average 
number  out  of  the  mass  as  will  replace  those  lost:  Arpin  t.  Burch, 
68  Wis.  619.  32  N.  W.  68h 
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WImto  a  penon,  ia  flning  his  eontraet  to  deHrer  a  < 
«f  nllromd  ties,  defiTers  an  amonnt  in  ezeeas  of  tbe  nonber  eaOod 
for,  whieli  tbo  buyer  refoflcs  to  aecept,  and,  by  the  aet  of  the  fint 
party  and  witbont  tbo  fanlt  of  the  bnjar,  tbe  sozplna  ties  beeoaa 
intermingled  with  the  aeeepted  ones  eo  as  to  be  indiatingiiiitfiablo 
therefrom,  the  bayer  has  a  right  to  take  and  nae  from  the  eommoa 
Biaes  hia  proportionato  ahare,  without  reatxietion  in  choice  to  anr 
partienlar  portion  of  the  lot,  provided  there  ia  no  adTantaga  in 
aeleetion  aa  to  qnalitj,  yalne,  or  otherwiae:  Chandler  t.  Bo  Graff, 
25  Hinn.  88. 

d.  Ore  and  IffliieraL — ^Aeeording  to  Hawkina  r.  Spokane  Hjdranfie 
ICin.  Co.,  8  Idaho,  650,  83  Pae.  40,  where  a  mining  eorporation  works 
a  mininip  elaim  in  which  it  haa  a  minority  interest,  againat  the  pro> 
test  of  the  majority  interest,  and  mingles  with  the  gold  eztxaeted 
therefrom  a  portion  of  gold  from  ita  own  claim,  without  the  conaeat 
of  the  other  party,  and  the  quantity  and  Talne  of  each  portion  aro 
unknown,  it  cannot  recover  the  gold  ao  mingled.  One  who  mixea 
another's  coal  with  his  own,  and  sells  the  maas,  cannot  set  np  that 
the  coal  mixed  with  hia  own  waa  of  inferior  qnality  and  thna  dimin- 
ished the  price  received,  but  the  innocent  party  ia  entitled  to  the 
fnU  Tslne  of  hia  coal:  Lord  Bokeby  t.  Elliott,  U  B.  18  Ch.  Dir. 
277. 

eu  oil  and  Oas. — Where  one  person  mixes  with  his  own  ofl  the  oil 
of  another,  the  latter  may  replevy  hia  aliquot  part  of  the  mixture, 
at  least  if  the  charactw  of  the  oil  has  not  been  so  essentially  changed 
by  the  eonfuaion  that  one  barrel  is  not  equivalent  to  another.  If  a 
lessee,  to  evade  the  payment  of  royalties  under  an  oil  and  gas  leaae, 
instead  of  operating  the  property  in  accordance  with  his  covenants, 
drilla  a  well  on  adjoining  land,  so  aa  to  drain  the  oil  and  gas  under 
the  leased  land  and  to  make  it  impossible  to  determine  the  amonnt 
drawn  from  the  lessor's  property,  the  lessee  is  bound  to  pay  royal- 
ties on  the  entire  product:  Kleppner  v.  Lemon,  197  Pa.  St.  430,  47 
Atl.  353.  And  if  a  natural  gas  company  fraudulently  commingles 
gas  from  leased  property  with  gas  from  other  properties  under  its 
control,  keeping  no  account  thereof,  it  is  bound  to  account  to  the 
owner  of  the  leaaehold,  who  is  entitled  to  one-fourth  of  the  profits, 
therefrom,  for  one-fourth  of  the  profits  from  the  whole  volume  of  gas 
confused.    See  the  principal  case,  ante,  p.  904. 

IIL  Persons  Involved  and  Affected, 
a.  Third  Persons  Generally. — The  general  rule  that  aa  between  an 
innocent  person  and  a  wrongdoer,  where  the  property  of  the  former 
has  been  mingled  with  and  cannot  be  separated  from  that  of  the 
latter,  the  entire  bulk  may  be  adjudged  to  the  former,  should  not 
be  applied  where  the  interests  of  other  persons  intervene,  and  full 
protectioa  can  otherwise  be  given  to  the  innocent  party  whose  goods 
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liaTtt  been  wrongiullj  usea:  riationai  I'ark  Bank  y.  uoddard^  30  N. 
T.  Snpp.  417,  9  Misc.  Bep.  ^6. 

If  a  moTtgAgOT  of  chattels,  without  the  consent  of  the  mortgagee, 
confuses  the  goods  with  those  of  a  third  person,  and  the  latter,  with 
the  consent  of  the  mortgagor,  converts  the  common  property  into 
money,  with  actual  or  constructive  knowledge  of  the  facts,  such 
third  person  is  answerable  to  the  mortgagee  as  for  money  had  and 
received,  though  only  to  the  extent  of  the  amount  due  on  the  mort- 
gage indebtedness:  Illinois  Trust  etc.  Bank  v.  Alexander  Stewart 
Lumber  Co.,  119  Wis.  54,  94  N.  W.  777. 

Where  a  miner  allows  his  tailings  to  mingle  with  those  of  other 
miners,  this  does  not  give  to  a  stranger  a  right  to  the  mixed  mass: 
Jones  Y.  Jackson,  9  CaL  237. 

b.    Purchasers  of  Gtoods. 

1.  In  QeneraL — Ordinarily,  when  a  person  wrongfully  confuses  his 
goods  with  those  of  another,  an  innocent  purchaser  from  the  wrong- 
.doer  acquires  no  greater  rights  than  his  vendor  had:  Blodgett  v. 

Seals^  78  Miss.  522,  29  South.  852.  Gases  may  arise,  however,  where 
a  bona  fide  purchaser  of  confused  goods  should  be  protected:  John- 
son V.  Johnson,  49  Mich.  641,  14  N.  W.  673.  See,  further;  the  note 
to  Gaskins  v.  Davis,  44  Am.  St.  Bep.  447-449. 

2.  ta  Case  of  Sale  in  Fraud  of  Oreditors. — ^The  intermingling  by 
ft  furniture  dealer,  with  his  other  goods,  of  furniture  sold  him  in 
fraud  of  the  seUer's  creditors,  without  an  unlawful  motive  on  the 
part  of  the  buyer,  does  not  entitle  the  seller^  creditors  to  attach 
the  buyer's  entire  stock  of  goods,  without  requesting  him  to  point 
out  the  goods  held  under  such  sale:  Smith  v.  Sanborn,  72  Mass.  (6 
Gray)  184.  And,  if  one  buys  goods,  knowing  the  sale  to  be  in  fraud 
of  creditors,  and  mingles  them  with  his  own,  he  does  not  thereby 
forfeit  his  whole  stock  to  the  vendor's  creditors;  but  if  he  refuses 
to  point  out  the  goods,  the  creditors  may  levy  on  an  amount  of  the 
eonfused  property  suflicient  to  equal  the  goods  of  the  vendor:  Evans 
v.  Beeves,  0  Tex.  Civ.  App.  254,  26  S.  W.  219.  The  rule  in  such 
eases,  according  to  Bergson  v.  Dunham  (Tex.  Civ.  App.),  40  S.  W. 
17,  is  that  if  a  person  fraudulently  purchase  goods,  and  mingles 
them  with  his  own  so  that  they  cannot  be  identified,  the  defrauded 
creditor  has  the  right  to  seize  so  much  of  the  goods  as  is  necessary 
to  satisfy  his  claim,  provided  he  does, not  seize  goods  exceeding  In 
value  those  purchased.  If  a  party  to  a  scheme  to  defraud  creditors 
purchases  goods  and  mixes  them  with  his  own,  it  is  his  duty,  pri- 
marily, to  at  least  inform  an  officer  seeking  to  levy  an  attachment 
against  the  fraudulent  vendor  that  he  has  made  additions  to  the 
stock;  and  if  he  fails  to  make  known  that  he  has  other  goods  mixed 
with  those  he  claims  under  the  fraudulent  purchase,  which  he  can 
identify,  and  permits  the  officer,  in  ignorance  of  the  facts,  to  levy 
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vpoB  an  tli«  goods,  b«  mmj  be  estopped  to  eaeert  fket  m  p«rt  ef  tte 
^oode  leried  upon  aie  not  eobjeei  to  tke  levy:  Bene  ▼.  TTiBihiiit, 
141  HL  419,  31  N.  EL  165.  See,  also,  Blotdj  BniL  ▼.  C^iaa,  nivn, 
352,  59  K.  W.  204. 

e.  Debtor  and  Creditor— A ttarbrnwit  and  Bzecatioa.— Im  tke  ease 
of  the  lerj  of  an  execntioa  or  attachmest  agaiast  a  debtor  ob  kif 
property,  wbieli  another  person  baa  frandnlentlj  comfoonded  with 
bis  own,  if  the  latter  wonid  reelaim  and  ssTe  his  own  propertj,  tte 
burden  is  on  him  to  distinguish  it  from  that  of  the  debtor:  Wefl  t. 
^▼erstone,  69  Kj.  (6  Bosh.)  698  (eitinj^  Treat  t.  Baiber,  7  GoEsa. 
274;  Smith  ▼.  Sanborn,  72  Mass.  (6  Gray)  134;  Bobiasoa  t.  HoH,  39 
X.  H.  557,  75  Am.  Dec.  233);  Edridge  t.  FideUty  ft  Deposit  Ca 
(Tex.  Civ.  App.),  63  a  W.  955.  Where  goods  of  a  debtor  are  auzed 
with  those  of  another,  but  in  soeh  n  way  that  they  are  distuigniA- 
able,  it  is  the  duty  of  the  offieer  about  to  levy  an  attachment  to 
make  reasonable  inquiries  in  order  to  distinguish  them  before  be  is 
justified  in  taking  the  goods  of  the  other  person;  bnt  where  the 
goods  are  mingled  in  one  indistinguishable  mass,  and  be  wbo  has 
eonfounded  his  with  the  debtor's  does  not  point  oat  his  own,  the 
offieer  may  take  them  all:  Shumway  ▼.  Butter,  8  Piek.  443,  19  Am. 
Dec.  340;  Bobinson  y.  Holt,  39  N.  H.  557,  75  Am.  Dee.  233;  Taylor 
▼.  Jones,  42  N.  H.  25;  monographic  note  to  Pulcifer  t.  Page,  54  Asl 
Dec.  593,  where  this  question  is  farther  discussed;  ''Sale  in  lYaad 
of  Creditors/'  ante.  Though  the  goods  of  a  debtor  are  mixed  with 
those  of  a  stranger  without  the  latter 's  knowledge,  it  seems  the 
sheriff  may  attach  tod  hold  the  whole  until  the  stranger  ideatifiei 
bis  property  and  demands  a  redelivery:  Lewis  v.  Whittemore,  5  K. 
H.  364,  22  Am.  Dec.  466.  Bnt  where  the  owner  can  distinguish  his 
^oods,  and  points  them  out  to  the  ofBLcer,  the  latter  win  be  a  tres- 
passer if  he  takes  them:  Tates  t.  Wormwell,  60  Me.  495. 

When  a  debtor  wrongfully  produces  a  confusion  of  goods,  and 
thereby  loses  his  right  to  the  whole,  it  seems  his  creditors  haye  no 
right  or  claim  to  levy  an  attachment  upon  it:  Beach  t.  Sehmnltx, 
20  m.  185.  So,  where  the  creditors  of  an  agent  who  has  forfeited 
his  goods  by  confusing  them  with  his  principal's,  cannot  subject 
them  to  the  payment  of  their  debts:  Brooks  v.  Lowenstein,  95  l^nn. 
262,  35  S.  W.  89. 

d.  Mortgagor  and  Mortgagee. 
1.  Ill  GkneraL— A  confusion  of  mortgaged  goods  by  the  mortgagor 
with  other  goods  owned  by  him  makes  the  whole  mass,  prima  ficis 
at  least,  subject  to  the  lien  and  operation  of  the  mortgage:  Bums  t. 
Campbell,  71  Ala.  271;  Edelhoff  v.  Homer-Miller  Mfg.  Co.,  86  Md. 
595,  39  AtL  314;  Dunning  v.  Steams,  9  Barb.  630.  Bnt  where  the 
property  is  of  like  kind  and  equal  value,  a  more  equitable  rule  would 
be  to  give  each  party  his  due  proportion,  rather  than  to  subject  the 
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entire  property  to  the  mortgage:  Mittenthal  y.  Heigle  (Tex.  Civ. 
App.),  31  a  W.  87.  Where  the  mortgagor  of  a  stock  of  jewelry  and 
Aztnres  and  snbseqnent  purehaeen  thereof  eommingle  new  goods 
therewith  so  that  the  mortgagee  eannot  identify  the  goods  not 
covered  by  the  mortgage,  he  may  be  justified  in  selling  the  entire 
«tock,  and  will  not  be  liable  for  conversion  in  the  absence  of  a  de- 
mand for  the  goods  before  action  is  brought:  Gibson  v.  Mclntire, 
110  Iowa,  417,  81  N.  W.  699,  citing  Diversey  v.  Johnson,  93  111,  547; 
•Willard  v.  Eice,  11  Met.  493,  45  Am.  Dec.  22ff;  Adams  v.  Wildes, 
107  Mass.  123;  Fowler  v.  Hoffman,  31  Mich.  215.  And  one  selling 
^oods  to  a  mortgagor,  with  knowledge  that  he  probably  will  mix 
them  with  other  goods  to  which  the  mortgagee  is  entitled,  has  the 
t>arden  of  designating  the  goods:  Kreth  v.  Bogers,  101  N.  C.  263, 
7  8b  E.  682.  The  obligation  rests  on  one  who  unlawfully  converts 
goods  upon  which  there  is  a  mortgage,  and  mingles  them  with  other 
eimilar  property  free  from  encumbrance,  to  separate  the  goods: 
Stuart  V.  Phelps,  39  Iowa,  14.  Bee,  also,  ''Third  Persons  Gener- 
ally,'' ante.  Trespass  does  not  lie  against  a  mortgagee  for  taking 
chattels,  mixed  with  his  own  so  that  they  cannot  be  distinguished 
\}j  another,  who  refuses  to  separate  them:  Fuller  v.  Page,  26  HI.  858, 
79  Am.  Dec  379.  A  mortgagee,  where  the  goods  are  confused,  or- 
dinarily acquires  no  better  title  than  the  mortgagor  had:  Lanee  ▼• 
Butler  (N.  C),  47  S.  £.  488. 

If  mortgaged  goods  are,  with  the  presumed  permission  of  the 
mortgagee,  confused  with  goods  subsequently  acquired  by  the  mort- 
gagor, the  rights  of  third  parties  should  not  be  affected  thereby: 
Hamilton  ▼.  Bogers,  8  Md.  301.  Where  after-acquired  goods  have 
been  confused  with  goods  covered  by  a  mortgage,  with  the  knowl- 
edge and  for  the  benefit  of  the  mortgagee,  a  judgment  creditor  of  the 
mortgagor  may  lawfully  levy  upon  and  sell  the  whole  or  so  much 
thereof  as  is  necessary  to  satisfy  his  debt:  First  Nat.  Bank  v. 
Lindenstruth,  79  Md.  136,  47  Am.  St.  Bep.  866,  28  Atl.  807. 

2.  Pnrchaser  of  Mortgaged  Goods. — ^Where  a  mortgagor  of  goods 
purposely  or  carelessly  mixes  them  with  his  own  and  then  sells  the 
whole,  it  has  been  held  that  the  mortgagee  may  replevy  the  whole 
from  the  purchaser,  if  the  goods  cannot  be  distinguished:  Adams  v. 
Wildes,  107  Mass.  123.  To  the  same  effect,  see  Willard  v.  Bice,  11 
Met.  493,  45  Am.  Dec.  226.  If  the  mortgagor  mingles  the  property 
with  goods  of  a  third  person  of  like  quality  and  value  so  that  separa- 
tion is  impossible,  the  mortgagee  may  take  under  foreclosure  his 
aliquot  part  of  the  entire  mass  in  the  possession  of  a  purchaser: 
Home  V.  Hanson,  68  N.  H.  201,  44  Atl.  292. 

e.  Principal  and  Agent. — ^If  an  hgent  confounds  his  own  property 
with  that  of  his  principal,  he  does  so  at  his  own  risk.  The  burden 
is  on  him  to  show  which  is  his  own,  and  if  this  cannot  be  done,  he 
must  ordinarily  lose  what  he  has  contributed:    Hall  v.  Page,  4  Ga* 
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428,  48  Am.  Dee.  235;  Hooley  y.  Gieve,  9  Abb.  N.  C.  8;  Lanea  T. 
Butler,  135  N.  C.  419,  47  S.  E.  488;  Yates  v.  Arden,  5  Crancb  C.  a 
626,  Feci  Cm.  No.  18,120.  And  attaching  creditors  of  tbe  agent 
oecnpy  no  more  favorable  ground  than  the  agent  himself:  Brooks 
V.  Lowenstein,  95  Tenn.  262,  35  8.  W.  89. 

If  an  agent  mingles  his  own  funds  with  his  principal's,  he  must 
disclose  the  amount  of  his  money,  otherwise  his  principal  will  take 
all:  Atkinson  v.  Ward,  47  Ark.  533,  2  8.  W.  77.  No  personal  re- 
sponsibility attaches  to  the  act  of  an  agent  in  mingling  his  own  funds 
with  those  of  his  principal,  when  he  does  so  in  good  faith,  and  no 
detriment  results  to  the  principal:  Wood  v.  Cooper,  49  Tenn.  (2 
Heisk.)  441.  It  is  said  that  an  agent  may  not  mingle  his  funds  with 
his  principal's,  and  then  hold  the  latter  responsible  for  the  depreeim- 
tion  of  the  money  in  his  hands:  Webster  ▼.  Pierce,  35  BL  158. 

f.  Bailor  and  Bailee. — ^Where  the  bailee  of  property  so  commingles 
it  with  his  own  that  its  identity  eannot  be  traced,  all  the  inconven- 
ience of  the  confusion  is  thrown  upon  him;  but  if  the  owners  have 
eonsented  to  the  commingling,  each  remains  the  owner  of  his  shsjre 
in  the  common  stock:  Bretz  v.  Diehl,  117  Pa.  St.  589,  2  Am.  St.  Bep. 
706^  11  Atl.  893. 

g.  Husband  and  Wife.— When  a  husband  has  mortgaged  crops 
growing  on  his  own  and  his  wife's  land,  and  some  of  them  are  inter- 
mingled and  mixed  after  his  death  so  that  they  cannot  be  distinguished 
or  divided,  the  loss,  as  between  the  wife  and  the  mortgagee  moat 
fall  upon  her  as  the  one  entitled  to  the  possession  and  as  the  one 
through  whose  fault  or  neglect  the  wrongful  mixture  has  occurred, 
although  she  would  otherwise  be  entitled  to  the  whole  of  the  crop 
grown  on  her  land:  Wells  ▼•  Batts,  112  N.  a  288,  34  Am  8t  Bep. 
506,  17  &  £.  417. 

IV.    Bemedies  and  Their  Bnf orcement. 

a.  Beplevln. — ^Where  there  has  been  a  confusion  of  goods  so  that 
the  innocent  party  is  entitled  to  the  entire  mass  he  may  replevy  the 
same:  Jenkins  v.  Steanka,  19  Wis.  126,  88  Am.  Dec  675.  And  whUe 
replevin  does  not  usually  lie  if  the  property  sought  to  be  recovered 
is  not  susceptible  of  identification  and  separation  so  as  to  be  seised 
in  kind,  still,  where  goods  of  the  same  general  kind  and  value  are 
confused,  although  not  susceptible  of  an  actual  separation  by  identify- 
ing each  particle,  each  party  may  claim  his  aliquot  part,  and  enforce 
his  claim  by  an  action  in  replevin.  This  rule  has  been  recognized 
in  the  case  of  a  confusion  of  grain:  Kaufmann  v.  Schilling,  58  Mo. 
218;  Henderson  v.  Lauck,  21  Pa.  St.  359;  and  in  the  case  of  a  con- 
fusion of  staves:  Bust  Land  etc.  Co.  v.  Isom,  70  Ark.  99,  91  Am.  St. 
Bep.  68,  66  S.  W.  434;  and,  also,  whore  logs  are  confused:  Young  v. 
Miles,  20  Wis.  615;  Eldred  v.  Oconto  Co.,  33  Wis.  133.    See,  further. 
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•'Property  of  Equal  and  Uniform  Value";  "Logs,  Lumber,  and  Other 
Timber.*' 

b.  Damages. — ^In  case  damages  are  given  the  owner  of  goods  wbi^ 
another  person  has  so  confounded  and  confused  with  his  own  that 
identiileation  and  separation  are  impossible,  the  measure  thereof,  it 
is  said,  will  be  the  highest  yalue  at  which  the  property  reasonably 
can  be  estimated:  Little  Pittsburg  Con.  Min.  Co.  v.  Little  Chief  Con« 
Min«  Co.,  11  Colo.  223,  7  Am.  St.  Bep.  226^  17  Pac.  760;  Hart  y.  Ten 
Eyck,  2  Johns.  Ch.  62.  The  measure  of  damages  for  the  conversion 
of  property  by  mistake,  at  the  place  where  it  was  about  to  be  sold,  in 
case  the  defendant  removes  it  to  another  town  and  mixes  it  with  other 
similar  property  so  that  it  cannot  be  identified,  is  the  value  of  the 
property  at  the  place  and  time  of  conversion,  with  such  increase  as 
it  may  have  received  from  fluctuations  in  the  market  and  other 
causes  independent  of  Hhe  defendant's  acts:  Weymouth  v.  Chicago 
etc.  By.  Co.,  17  Wis.  550,  84  Am.  Dec.  763. 

c*  Demand. — ^Where  the  plaintiff  intermingles  the  defendant's 
logs  with  his  own,  and  the  defendant,  being  unable  to  identify  his 
logs,  but  in  good  faith,  intending  to  retake  only  his  own,  actually 
takes  more,  he  is  not  liable  as  a  wrongdoer  until  the  plaintiff  points 
out  his  property  and  demands  it:  Smith  v.  Morrill,  56  Me.  566.  And 
where  one  suffers  his  goods  to  be  so  mingled  with  those  of  another 
that  an  officer  having  a  writ  a«rainst  those  of  the  other  cannot  dis- 
tinguish them,  he  cannot  maintain  an  action  against  the  officer  after 
he  seizes  them,  until  notice  and  a  demand  and  refusal:  Smith  t. 
Welch,  10  Wis.  91.  If  a  person's  goods  are  mingled  with  a  debtor's 
and  the  entire  mass  is  levied  on,  it  is  incumbent  on  him  to  claim  his 
particular  property  and  assert  his  claim  thereto;  otherwise  he  may 
be  held  to  have  waived  his  rights:  Zielke  v.  Morgan,  50  Wis.  560, 
7  K.  W.  651. 
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SPARKS  V.  HURLEY. 
[208  Pa.  St.  166,  57  Atl.  364.] 
OIFT.—Tlie  Acceptance  of  a  Gift  may  be  Presomed.    (p.  928.) 
OUT  of  Stock  by  Transfer  on  Books.— A  Husband  may  make 
a  gift  of  stock  to  his  wife  by  a  transfer  of  an  account  trom  his 
name  to  hers,  upon  the  books,  although  she  does  not  know  of  it  at 
the  time  and  does  not  then  accept  it.     (p.  929.) 

TROVEB— Sale  of  Stock  by  Broker.— If  a  Husband  tranafera 
an  account  with  a  stock  broker  from  his  own  to  his  wife's  name,  she 
may  maintain  an  action  for  trover  and  conversion  against  the  broker, 
if  he,  without  notice  to  her,  sells  securities  in  the  account  for  t3ie 
husband's  debt.     (p.  930.) 

E.  C.  Shapley  and  John  O.  Johnson,  for  the  appellants. 

Ellis  Ames  Ballard  and  Rufus  E.  Shapley,  for  the  appellee. 

170  POTTER,  J.  This  was  an  action  of  trover  and  eonver- 
sion  to  recover  the  value  of  nine  hundred  shares  of  capital 
stock  of  the  Consolidated  L&ke  Superior  Company.  The  plain- 
tiff, Julia  M.  Sparks,  was  the  wife  of  Edward  K.  Sparks,  and 
the  defendants,  William  H.  Hurley,  Jr.,  &  Company  are  stock 
'brokers  doing  business  in  the  city  of  Philadelphia.  Plaintiff 
alleged  that  on  October  28,  1901,  Edward  K.  Sparks,  her  hus- 
band, who  had  been  a  customer  of  the  defendants'  firm,  arranged 
with  them  to  open  an  account  for  her  under  the  name  of  J.  M. 
Sparks,  and  that  with  their  consent  and  approval,  he  trans- 
ferred to  the  new  account  seven  hundred  shares  of  Consolidated 
Lake  Superior  stock.  At  the  same  time  he  gave  to  ihem  one 
hundred  additional  shares  of  the  same  stock  to  be  credited  to 
the  J.  M.  Sparks  account;  and  some  two  months  later  deposited 
one  hundred  shares  more  with  them  on  her  account,  making 
nine  hundred  shares  in  all.  This  stock  was  held  subject  to, 
and  was  security  for,  loans  made  by  defendants  thereon  amounts 
ing  to  $19,600. 

The  account  was  accepted  by  defendants  and  entered  upon 
their  books  in  accordance  with  this  arrangement.  It  did  not 
appear  that  the  plaintiff  herself  was  informed  of  the  transaction 
until  the  following  April,  after  the  stock  had  been  sold.  But 
prior  to  the  sale  the  defendants  sent  to  her  at  least  two  state* 
ments  of  the  account  addressed  to  "Mrs.  J.  M.  Sparks."  On 
April  18  and  19,  1902,  the  defendants,  without  notice  to  the 
plaintiff,  or  any  previous  demand  upon  her  for  payment  of  flie 
loans  for  which  the  stock  was  held  by  them  as  collateral,  sold 
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the  entire  nine  hundred  shares^  realizing  snfiBcient  to  pay  \h(- 
amount  due  them  and  to  leave  a  balance  of  $662.89.  On  April 
30,  1902^  Mrs.  Sparks  first  learned  of  the  transaction  from  her 
husband,  and  that  the  stock  had  been  sold;  and  on  May  3^ 
1902^  she  tendered  to  defendants  the  amount  due  to  that  date 
upon  the  loans  and  demanded  the  surrender  of  the  stocky  which 
was  refused.  She  then  brought  this  action  for  damages,  alleg- 
ing the  conversion  of  the  stock. 

The  defendants  claimed  that  they  had  had  no  business  re- 
lations whatever  with  the  plaintiff,  that  all  their  dealings  had 
^'^^  be^i  with  Edward  K.  Sparks  on  his  own  individual  account;, 
that  the  J.  M.  Sparks  account  was  opened,  at  the  suggestion 
of  E.  K.  Sparks,  merely  for  the  purpose  of  having  a  separate 
account  of  this  particular  stock,  but  that  there  was  no  change- 
in  the  ownership  of  the  stock  intended;  that  they  were  not 
informed  and  did  not  know  that  J.  M.  Sparks  was  the  name  of 
Mrs.  Sparks  or  of  any  existing  person,  that  the  statements- 
made  out  to  ''Mrs.  J.  M.  Sparks'*  were  addressed  in  that  way 
inadvertently  by  one  of  their  clerks;  that  they  had  frequently 
notified  E.  K.  Sparks  to  call  at  their  office  and  requested  him 
to  put  up  additional  collateral;  that  the  sale  of  all  his  securi- 
ties, including  the  J.  M.  Sparks  stock,  still  left  him  nearly 
$3,000  in  their  debt. 

Upon  the  trial  the  court  below  submitted  to  the  jury  the 
question  whether  the  plaintiff  by  virtue  of  what  took  place  be- 
tween her  husband,  Mr.  Sparks,  and  the  defendants,  became 
the  owner  of  the  securities  in  question,  and  the  bona  fide  owner 
of  the  account,  or  whether  the  arrangement  was  simply  a  fic- 
titious one  under  which  it  was  understood  by  both  parties  that 
the  real  ownership  of  the  stock  was  to  be  left  in  Mr.  Sparks. 
The  court  declined  to  give  binding  instructions  for  the  de- 
fendants, but  reserved  the  question  of  law  whether  there  was 
any  evidence  on  which  the  plaintiff  could  recover.  The  jury 
found  for  the  plaintiff  in  the  sum  of  $8,615.42,  being  the  value 
of  the  stock  on  the  day  the  tender  was  made,  less  plaintiff^s 
indebtedness  to  defendants,  and  the  court  in  bank  dismissed 
the  motion  of  defendants  for  judgment  in  their  favor  on  the 
point  reserved  and  entered  judgment  upon  the  verdict. 

The  assignments  of  error  are  not  specifically  pressed  in  the 
argument,  but  counsel  for  appellants  urge  generally  that  the 
pkdntiff  showed  no  right  to  recover.  The  jury  have  found, 
however,  as  a  matter  of  fact,  in  answer  to  the  questions  sub- 
mitted to  them,  that  Mrs.  Sparks  was  the  real  owner  of  the 
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securities,  and  that  the  accoxuit  in  question  was  accepted  by 
the  defendants  and  was  being  carried  upon  their  books  for  her. 
In  support  of  this  finding  there  is  evidence  that  the  defendants, 
in  the  regular  course  of  their  business  as  brokers,  permitted 
the  husband  to  transfer  the  account  to  the  name  of  his  wife, 
and  in  lieu  of  the  liability  to  him,  there  was  substituted  the 
liability  to  account  to  her,  and  that  they  accepted  at  the  same 
^^  time  a  good  consideration  in  the  shape  of  additional  secur- 
ity; that  they  rendered  statements  of  the  account  thereafter  in 
her  name,  and  received  at  a  subsequ^t  time  additional  margin 
and  receipted  for  it  in  her  name.  It  also  appears  that  they 
subsequently  sold  these  securities  without  her  knowledge  or  con- 
sent and  without  notice  to  her  husband  as  to  this  account^  who 
was  admittedly  her  agent  with  respect  to  its  care  and  manage- 
ment 

It  is  not  the  husband  who  here  denies  the  righl  of  the  wife  to 
these  securities,  but  it  is  the  brokers  who  at  the  time  it  was  made 
assented  to  the  transfer  upon  their  books  and  the  opening  of  the 
new  account  in  the  name  of  the  wife.  The  defendants  need 
not  have  assented,  and  presumably  tiiey  would  not  have  done  so, 
had  the  transaction  impaired  the  aocoxmt  of  the  husband,  or 
affected  it  in  any  injurious  manner.  But  counsel  for  appellants 
now  urge  that  there  could  be  no  valid  gift  to  the  wife  of  the 
account  or  of  the  margin  in  the  securities  represented,  because 
she  did  not  know  of  it  at  the  time  it  was  made,  and  did  not  then 
accept  it.  But  the  acceptance  of  a  gift  may  be  presumed.  In 
Smith  V.  Bank  of  Washington,  5  Serg.  &  R  318,  a  father  exe- 
cuted a  transfer  of  bank  stock  to  his  daughter,  then  at  distance, 
without  her  knowledge,  and  delivered  it  to  the  cashier  of  the 
bank  for  her  use.  Chief  Justice  Gibson  said:  ''The  transfer 
was  made  according  to  the  mode  established  under  the  act  of 
incorporation,  and  was  good  without  an  express  assent  of  the 
daughter.  There  was  a  good  consideration,  and  as  the  subject 
matter  was  incapable  of  passing  by  actual  delivery,  the  daugh- 
ter's assent,  the  grant  being  beneficial  to  her,  will  be  presumed.'* 
In  Allen  v.  McMasters,  3  Watts,  181,  this  court  said :  "It 
does  not  follow  in  the  present  instance  that  there  may  not 
have  been  a  gift  to  Mrs.  Jones  without  her  being  informed  of 
if  And  the  court  further  said  (page  187) :  **The  ignorance 
of  a  grantee  will  not  impede  the  operation  of  a  conveyance,  his 
assent  being  presumed.''  And  in  Hostetter  v.  Hollinger,  117 
Pa.  St.  606,  12  Atl.  741,  we  find :  'It  is  well  settled  in  a  series 
of  decisions,  that  he  for  whose  benefit  a  promise  is  made,  may 
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m&intam  an  action  upon  it,  alfhongh  no  considera  i 
from  him  to  the  defendant^  nor  any  promise  from  th  i 
ant  directly  to  the  plaintiff:  See  Hind  v.  Holdship^ 
104^  26  Am.  Dec.  107.  As  a  general  mle^  a  plainti 
enforce  a  contract  to  which  he  is  a  stranger,  yet  a  (  I 
*^  cannot  withhold  property  of  the  plaintiff  merel;  • 
he  reoeived  it  from  a  third  person.'' 

It  was  not  necessary  in  the  present  case  that  an; 
promise  to  accoimt  should  be  shown.    The  acceptance  • 
count  and  opening  it  in  the  name  of  the  plaintiff 
books  of  the  defendants,  in  accordance  with  the  nsual     i 
known  custom  in  that  line  of  business,  created  a  liabili  ' 
the  amount  f 6und  due  from  the  transaction. 

We  must  assume  that  the  finding  of  the  jury  establ  '. 
contention  of  the  plaintiff  that  she  was  the  party  inl  i 
be  benefited  by  the  arrangement  between  her  husband  i 
defendants. 

The  facts  in  this  case  are  somewhat  like  those  in  I 
Appeal,  85  Pa.  St  84.     The  syllabus  theie  is:  T.  tr  : 
etock  to  F.,  a  niece  of  his  wife,  on  the  books  of  a  coi 
but  retained  the  certificates  in  his  possession,  and 
ieath  they  were  found  in  an  envelope  with  his  own  i  i 
that  of  F.  indorsed  thereon.    F.  had  no  knowledge  of  1  i 
fer.    She  lived  in  the  family  of  T.  and  was  in  all 
treated  and  regarded  as  his  daughter.    Held   (affin 
court  below),  that  the  transfer  on  the  books  of  the  co  | 
vested  in  F.  the  legal  title  to  the  stock,  and  she  was 
to  the  same.    In  the  opinion  of  Judge  Thayer,  adopte 
courts  it  was  said :  ''But  here  the  gift  is  complete  by  hie 
of  the  thing  itself,  for  transferring  the  shares  to  her   i 
books  of  the  company  is  putting  her  in  complete  poss  \ 
the  thing  assigned  and  clothing  her  with  the  compl ! 
titla    It  stands  in  the  place  of  a  delivery.    Such  an 
forms  precisely  the  ofiice  which  an  actual  delivery  w<  i 
form  if  it  were  a  chatteL    It  is  as  complete  a  deUvei ; 
nature  of  the  thing  will  admit  of.    There  can  be  nn 
evidence  of  a  design  to  part  with  the  right  of  property  ; 
of  another  than  an  absolute  transfer  of  the  legal  titli 
for  her  own  use.*' 

In  the  present  instance  the  transfer  of  the  account : 
name  of  ihe  husband  to  that  of  the  wife  upon  the  bool 
brokers  would  seem  to  be  as  complete  a  convqrance  of  i 
of  action  as  the  nature  of  the  case  will  admit 
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The  right  of  the  plaintiff  to  recover  here  is  sustained  by  the 
principle  recognized  as  an  exception  to  the  ordinary  rule  in 
such  cases  as  Kountz  ▼.  Holthouse^  85  Pa.  St  235^  which  arose 
*''*  out  of  the  sale  of  a  partnership  interest  Mr.  Justice  Mer- 
cur  there  said  (page  237) :  ^The  general  rule  is  that  an  action 
on  a  contract^  whether  express  or  implied^  must  be  4>rought  in 
the  name  of  the  party  in  whom  the  l^al  interest  in  sudi 
contract  was  vested :  1  Chitty  on  Pleadings  2.  Yet  many  cases 
are  to  be  found  in  which  the  right  of  a  third  person  to  sue  has 
been  sustained  on  a  promise  made  to  another.  Hence,  if  one 
pay  money  to  another  for  the  use  of  a  third  person,  or  having 
money  belonging  to  another,  agree  with  that  other  to  pay  it  to 
a  third,  an  action  lies  by  the  person  beneficially  interested. 
This  right  of  action  is  not  restricted  to  cases  of  money  only, 
but  extends  to  an  agreement  to  deliver  over  any  valuable 
thing,  so  that  such  third  person  is  the  only  party  in  interest'' 
And  in  Adams  v.  Kuehn,  119  Pa.  St  76  (85),  13  AtL  186,  we 
find  that  ''Where  one  person  enters  into  a  contract  with  another 
to  pay  money  to  a  third,  or  to  deliver  some  valuable  thing,  and 
such  third  party  is  the  only  party  interested  in  the  payment  or 
delivery,  he  can  release  the  promisor  from  performance  or  com- 
pel performance  by  suif  And  further  on  in  the  same  case  it 
is  said  that  where  ''the  third  person,  although  not  a  parir^  to  the 
contract,  may  be  fairly  said  to  be  a  party  to  the  consideration 
on  whidi  it  rests.  In  good  conscience  the  title  to  the  money 
or  thing  which  is  the  consideration  of  the  promise  passes  to 
the  beneficiary  and  the  promisor  is  turned  in  effect  into  a 
trustee." 

The  real  questions  of  fact  arising  in  this  case  were,  with 
careful  discrimination,  pointed  out  and  submitted  to  the  jury 
by  the  learned  trial  judge,  and  the  evidence  was,  we  think, 
sufficient  to  support  the  verdict 

The  assignments  of  error  are  overruled^  and  the  judgment 
is  affirmed* 

Mitchell,  C.  J.,  and  Thompson,  J.,  diss^t. 

The  E89ential8  of  a  Valid  Gift  are  discussed  in  Waite  v.  Qrubbe,  43 
Op.  406,  73  Pac.  2Q6,  99  Am.  St.  Rep.  764,  and  cases  cited  in  the  cross- 
reference  note  thereto;  Opitz  v.  Karel,  11&  Wis.  527,  99  An,  St.  Bep. 
1004,  95  N.  W.  948.  Acceptance  of  a  gift  need  not  be  -Tiade  im- 
mediately; it  is  sufficient  if  accepted  before  revocation:  Love  t. 
Francis,  63  Mich.  181,  6  Am.  St.  Rep.  290,  29  N.  W.  843.  The  gift 
of  a  bank  deposit  may  be  affected,  though  there  is  no  change  of  credit 
on  the  books  of  the  bank:  Murphj  y.  Bordwell,  83  Minn.  54^  85  Am. 
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St.  Bep.  454,  85  K.  W.  915,  62  L*  B.  A.  849.    As  to  whal 
a  gift  of  stock,  see  First  Nat.  Bank  y.  Holland,  99  Va. 
St.  Bep.  898,  89  a  E.  126^  65  L.  B.  A.  156;  Victor  G.  B 
Bloede,  84  Md.  129,  57  Am.  St.  Bep.  873,  34  Atl.  1127, 
107;  Bond  ▼.  Bean,  72  N.  H.  444,  ante,  p.  686,  57  AtL  840, 


LENGERT  v.  CHANINEL. 
[208  Pa.  St.  229,  57  AtL  561.] 

EZEOUnON  BAIiE— Setting  AMde  After  Severs 
ment< — ^A  mle  to  set  aside  a  sheriff's  sale  taken  after  t 
ot  the  purchase  money,  the  delivery  and  recording  of  th 
tbe  obtaining  of  possession  bv  the  purchaser,  is  too  late; 
not  affect  the  question  that  the  plaintiff  in  the  execution 
chaser,  and  th«  judgment  has  been  reversed*     (p.  932.) 

EXEOUnON  SAIiB— Beversal  of  Judgment— Basti 
«zeeution  ereditor  who  purchases  at  the  sale  is  within  th< 
of  a  statute  providing  that  where  land  has  been  sold  ui 
issued  upon  a  judgment  afterward  reversed,  the  land  shal 
stored,  but  there  shall  be  restitution  onlj  of  the  monej  < 
which  the  property  was  sold.     (p.  933.) 

William  S.  Divine,  for  the  appellant 

W.  H.  G.  Gould  and  Franeig  E.  Budier,  for  the  i 

■^  FELL,  J.  The  plaintiff  in  an  action  on  a 
obtained  judgment  ***  for  want  of  a  BiiflSdent  aflSdj 
fenae.  The  defendants  appealed^  but  failed  to  make 
a  supersedeas  by  entering  security,  as  required  by  the  i 
19,  1897  (Pub.  Laws,  67).  The  plaintiff,  notwithsti 
appeal,  proceeded  to  collect  his  judgment  and  cause 
to  be  sold  by  the  sheriff,  and  through  his  attorney  I 
purchaser  thereof.  Twenty  days  after  the  acknowledj 
delivery  of  the  sheriff's  deed,  the  judgment  was  revert 
court  on  the  ground  that  the  averments  of  the  affids 
fense  were  sufficient  to  entitle  the  defendants  to  a 
month  after  the  reversal  of  the  judgment  the  < 
obtained  two  rules:  one  to  show  cause  why  th 
sale  should  not  be  set  aside,  the  other  to  show  cause  \ 
of  restitution  should  not  issue.  After  hearing  by 
the  first  rule  was  discharged,  and  the  second  was  madi 
and  it  was  directed  that  "a  writ  of  restitution  of  the 
price  for  which  the  mortgaged  lands  were  sold  at  tl 
sale  issue  returnable  sec.  leg.''    This  appeal  is  from  th 


The  defendant's  contention  as  to  the  latter  is  that  the  land 
should  haye  been  restored,  and  if  not  this^  then  the  foil  Talue 
thereof  and  not  merely  the  price  at  which  it  was  sold. 

The  rule  to  set  aside  tiie  sheriff's  sale  was  taken  after  the 
payment  of  the  purchase  money,  the  acknowledgment,  delivery 
and  recording  of  the  sheriff's  deed,  and  possession  obtained 
by  the  purchaser.  It  was  too  late,  because  the  court  was  with- 
out  power  to  act  by  rule.  If  there  was  doubt  as  to  this  sub- 
ject before  it  was  set  at  rest  by  the  opinion  in  Evans  v.  Mauiy, 
112  Pa.  St  300,  3  AtL  860,  in  which  it  was  said:  '"We  have  no 
doubt  as  to  the  proper  rule.  The  delivery  of  the  deed  by  the 
sheriff  after  it  had  been  properly  acknowledged,  the  sale  con- 
firmed and  the  purchase  money  paid  vests  the  title  in  the  pur- 
chaser. It  is  a  good  title  until  it  is  proved  that  he  obtained  it  by 
fraud,  involving  in  most  cases  a  conflict  of  testimony.  .  .  •  . 
It  is  a  very  great  stretch  of  power,  far  greater  than  any  chancel- 
lor ever  exercised,  to  dispose  of  such  grave  questions  in  a  sum- 
mary manner.  We  cannot  concede  the  power  of  any  single 
judge  of  wresting  a  man's  title  from  him  on  a  rule  to  show 
cause.''  This  ruling  was  followed  in  the  recent  case  of  Media 
Title  etc.  Co.  v.  Kelly,  185  Pa.  St.  131,  64  Am.  St  Rep.  621, 
39  Atl.  832.  It  does  not  affect  the  question  that  the  plaintiff 
in  the  execution  was  tiie  purchaser  ***  at  the  sherifPs  sale 
and  that  the  judgment  on  which  the  sale  was  founded  has  been 
reversed.  His  title  was  perfected  by  the  acknowledgment  and 
delivery  of  the  deed,  and  it  could  not  be  taken  from  him  by  this 
process.  The  question  was  the  power  of  the  court,  no  fraud 
having  been  practised  on  it,  to  sist  aside  the  sale  in  a  rule  to 
show  cause,  and  it  has  been  settled  that  the  court  has  not  tim 
power. 

The  ninth  section  of  the  act  of  1705  (1  Sm.  L.  57)  provides 
that  where  the  land  has  been  sold  under  a  writ  issued  upon  a 
judgment  which  was  afterward  reversed,  the  land  shall  not 
be  restored,  but  there  shall  be  '^restitution  in  such  cases  only 
of  the  money  or  price  for  which  such  lands  were  or  shall  be 
sold."  It  is  conceded  that  if  the  land  had  been  purchased  by 
a  stranger  his  title  would  be  unquestionable,  and  that  there 
could  be  no  restitution.  But  it  is  argued  that  since  the  pur- 
chaser was  the  execution  creditor,  he  is  not  a  bona  fide  pur- 
chaser and  within  the  protection  of  the  act.  We  see  no  reason 
whatever  for  the  imputation  of  mala  fides  to  the  appellee.  By 
a  regular  course  of  proceeding  in  a  court  of  competent  juris- 
diction he  obtained  a  judgment  perfectly  valid  on  its  face,  and 
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followed  the  course  pointed  out  by  law  for  its  col 
did  only  what  the  law  gave  him  the  right  to  do, 
pellants'  trouble  has  arisen  from  their  own  failu 
the  course  prescribed  by  law  to  suspend  proceedin 
judgment    The  act  of  1706  makes  no  exception 
right  of  an  execution  creditor,  and  we  can  make  : 
ing  the  long  period  the  act  has  been  in  force  thei 
but  few  decisions  on  the  question  but  these  all 
view  that  no  distinction  can  be  drawn  between  a 
the  plaintiff  and  a  purchase  by  a  stranger  to  the 
Arnold  v.  Qorr,  1  Rawie,  223,  it  was  said :  "I  see  n 
or  reason  for  a  difference,  between  the  case  of  the 
the  execution  becoming  a  purchaser,  and  that  of 
The  act  of  assembly  is  general  in  its  provisions  ii 
purchasers,  and  I  see  no  reason  in  restraining  it 
only."    The  dicta  to  the  contrary  in  some  earlier 
disproved  in   this   opinion.    This   statement   of  i 
distinctly  approved  in  Hale  v.  Henrie,  2  Watts,  1 
Dec.  289;  Warder  v.  Tainter,  4  Watts,  270;  Tarboj 
Watts,  398,  31  Am.  Dec.  478. 

It  is  sufficient  answer  to  the  contention  that  th( 
**•  ordered  should  have  been  ttie  value  of  the  Ian 
the  act  prescribes  what  shall  be  restored  as  the  moi 
for  which  the  lands  were  sold,  and  the  court  had  i 
^ceed  this  limit 

The  orders  are  affirmed. 


The  Revenal  of  Judgments  is  the  subject  of  a  monogn 
Cowdery  v.  London  etc.  Bank,  96  Am.  St.  Bep.  124-146 
to  Blake  v.  Wolfe,  111  Ky.  840,  98  Am.  St.  Bep.  434,  6 
the  title  acquired  hy  the  purchaser  at  a  judicial  sale,  al 
the  plaintiff  in  the  action,  is  not  devested  by  a  subseqi 
of  the  judgment.  But  see  Bi  Nola  v.  Allison,  143  Cal. 
976  ante,  p.  84,  and  authorities  cited  in  the  cross-re 
thereto.  As  to  the  right  to  restitution  upon  the  reveres 
ment,  see  Florence  Cotton  etc.  Co.  v.  Louisville  Bank 
Ala.  588,  100  Am.  St.  Bep.  50,  36  South«  45«;  Di  Nola  v. 
Cal.  106,  ante,  p.  84,  76  Pac.  976. 


BLAIE  T.  SUPREME    COUNCIL   AMEEICAN   LEGIOK 
OF  HONOR. 

[208  Pa.  St.  262,  57  AtL  504.] 

BENEFIT  800IETT— Belation  to  Meiii]Mf8.—A  benefit  soeietj 
•Qstains  a  relation  to  its  members  other  than  that  of  a  mere  life  ia- 
aoranee  company;  the  fond  raised  ia  practically  a  tmst  fond  made  up 
of  their  contributions,     (p.  93<&) 

BENEFIT  800IETT— Payment  of  Imb  than  Face  of  Oertttr 
catOd — ^If  a  widow  presents  her  husband's  death  certificate  of  llTa 
thousand  dollars  to  a  benefit  society  for  payment,  without  knowledge 
that  after  the  issuance  of  the  certificate  it  had  been  enacted  by  by- 
laws that  two  thousand  dollars  should  be  the  highest  amount  paid 
upon  any  death,  and  surrenders  the  certificate  and  accepts  nineteen 
hundred  dollars  on  the  representation  that  tMs  is  all  she  is  entitled 
to,  she  may  maintain  a  bill  in  equity  against  the  society  to  compel 
the  return  of  the  certificate,  to  make  discovery  of  the  condition  of 
tlie  emergency  fund,  and  to  pay  the  face  of  the  certificate,  less  the 
amount  already  received,     (p.  937.) 

EQUITY* — Jurisdiction  In  Equity  Depends  not  so  much  on  the 
want  of  a  common-law  remedy  as  upon  its  inadequacy,  and  its  ex- 
ercise often  rests  in  the  discretion  of  the  court;  in  other  words,  the 
court  may  take  upon  itself  to  say  whether  the  common-law  remedy 
is,  under  all  the  circumstances  and  in  view  of  the  conduct  of  the 
parties,  sufficient  for  the  purpose  of  complete  justice,     (p.  937.) 

Edgar  Dudley  Fanes  and  Frederick  J.  Geiger,  for  the  ap- 
pellant 

J.  F.  B.  Atkin  and  Murdoch  Kendrick,  for  the  appellee. 

•«»  DEAN,  J.  On  February  25,  1889,  the  defendant,  a 
beneficial  organization,  issued  its  certificate  to  Henry  C.  Blair, 
wherefcy  it  agreed  to  pay  to  Mary  L.  Blair,  his  wife,  upon  the 
death  of  her  husband,  $5,000  on  condition  of  the  husband's  com- 
pliance with  the  by-laws  of  the  company.  The  husband  did 
comply  with  all  the  by-laws,  and  on  tiie  face  of  the  certificate 
his  widow  was  entitled  to  payment  of  the  $5,000;  but  it  ap- 
peared that  on  August  1,  1900,  about  eleven  years  and  five 
months  after  the  issue  of  the  certificate  and  about  six  months 
before  the  death  of  the  husband,  the  supreme  council  of  the 
order  adopted  this  by-law:  "Two  thousand  dollars  shall  be  the 
highest  amount  paid  by  the  order  on  the  death  of  a  member 
upon  any  benefit  certificate  heretofore  or  hereafter  issued.  This 
sum  shall  be  paid  upon  the  death  of  every  member  holding  a 
benefit  certificate  ®®*  of  two  thousand  dollars  or  over  pro- 
vided that  the  face  value  of  the  benefit  certificate  shall  be  paid 
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«o  long  as  the  emergency  fund  of  the  order  has  noi 
hansted.'' 

On  May  4th  the  widow  filed  with  the  order  pre 
death  of  her  husband^  called  upon  the  proper  office 
quested  payment  of  the  $6,000.  She  had  no  knowl 
'by-law  which  enacted  that  the  face  yalue  of  the 
should  be  paid  only  so  long  as  the  emergency  fund 
exhausted.  The  <^Scer  or  cashier  of  the  defendant 
made  the  request  for  payment  then  informed  hei 
-order  had  adopted  a  resolution  that  no  member  shou 
more  than  $2,000,  and  that  from  this  sum  there  waa 
ducted  &Ye  per  cent,  or  $100,  leaving  to  be  paid  tc 
^1,900,  and  that  she  would  have  to  take  that  or  notl 
lying  on  the  officer's  representation  that  this  was  al 
entitled  to,  she  accepted  the  $1,900  and  surrendered 
tificate  for  cancellation.  About  one  year  after  the 
of  the  certificate  she  first  learned  of  the  adoption  of  ti 
she  then  demanded  a  return  of  the  certificate,  the  pi 
the  face  of  it  less  the  sum  of  $1,900  already  paid, 
refused.  Thereupon,  on  these  facts,  she  filed  this  bi 
that:  1.  Defendant  be  ordered  to  return  to  her  tl 
certificate;  2.  That  the  contract  be  reinstated  for  $1 
e  credit  for  the  payment  already  made  to  her;  3. 
f  endant  make  discovery  of  the  condition  of  the  emerge 
4.  That  defendant  be  directed  to  pay  to  her  the  fu 
$5,000,  with  interest,  less  the  credit  of  $1,900.  T< 
defendant  demurred,  for  the  reasons:  1.  That  plaint 
adequate  remedy  at  law;  2.  That  no  fraud  or  confide 
tion  was  shown.  The  court  below  sustained  the  dem 
dismissed  plaintiff's  bill;  from  that  decree  she  appe 

The  learned  judge  of  the  court  below  was  of  op 
plaintiff,  on  the  face  of  her  bill,  disclosed  tRat  she  I 
complete  and  adequate  remedy  at  law;  we  do  not 
That  she  had  a  remedy  at  law  may  be  conceded,  witho 
her  in  equity ;  that  remedy  may  have  been  inadequate, 
fendant  sustained  a  relation  toward  its  members  othei 
of  a  mere  life  insurance  company.  See  the  very  fu 
of  Justice  Clark,  Commonwealth  v.  Equitable  Benefi 
265  137  Pa.  St.  412,  18  Atl.  1112.  He  says :  "The  gr 
lying  purpose  of  the  organization  is  not  to  indemnify 
against  loss;  its  design  is  to  accumulate  a  fund  froi 
tributions  of  its  members  for  beneficial  or  protectivt 


to  be  used  in  their  own  aid  or  relief  in  t>ie  TnisfortnncB  of  sick* 
ness^  injury  or  death/'  He  then  goes  on  to  show  that  the  fund 
thus  raised  is  practically  a  trunt  fund,  made  up  of  the  con- 
tributions of  the  members;  it  is  in  no  sense  a  corporation  for 
profit  although  the  particular  amount  to  which  any  one  member 
is  entitled  rests  on  an  express  contract  This  charter  declares 
that  its  purpose  is  to  unite  its  members  fraternally,  to  give 
them  moral  and  material  aid,  to  establish  a  fund  for  the  relief 
of  the  sick  and  distressed,  to  establish  a  benefit  fund  out  of 
which  on  the  death  of  a  member  a  sum  not  exceeding  $5,000 
shall  be  paid  to  the  family,  orphans,  or  those  dependent  on  the 
deceased  member.  When  this  widow  called  upon  the  officer 
and  requested  payment  of  her  certificate  of  $5,000,  she  was 
met  by  the  answer  that  she  was  only  entitled  to  $1,900.  When 
she  sought  an  explanation^  she  was  told  to  ''take  that  or 
nothing." 

It  seems  to  us  the  widow  of  a  deceased  member  of  a  society 
with  such  high  sounding   purposes   had   a  right  to   expect   a 
more  satisfactory  explanation  why  her  certificate  was  reduced 
from  $5,000, to  less  than  $2,000.     She  could  not  get  even  that 
unless  she  surrendered  her  certificate  for  cancellation.     Under 
the  stress  of  circumstances  she  surrendered  it;  afterward  she 
discovered,  as  she  believed,  that  she  was  entitled  to  the  face  of 
it  without  deduction.    To  what  extent  this  case  is  controlled,  if 
at  all,  by  Becker  v.  Berlin  Ben.  Soc.,  144  Pa.  St  232,  27  Am. 
St  Eep.  624,  22  AtL  699,  and  Marshall  v.  Pilots  Assn.,  206  Pa* 
St  182,  55  Atl.  916,  we  cannot,  at  this  stage  in  the  evidence, 
''undertake  to  determine.    The  order,  however,  now  sets  up  a  bar 
to  her  claim,  which  in  substance  is  a  plea  of  ''accord  and  satis- 
faction,** in  that  she  surrendered  her  certificate  for  cancella- 
tion.   We  have  no  hesitation  in  holding  that  her  relation  with 
the  order  entitled  her  to  the  fullest  explanation  of  the  reason 
for  its  refusal  to  pay  the  certificate.     She  was  not  dealing  at 
afms'-length  with  a  corporation,  but  seeking  payment  for  the 
amount  of  a  meritorious  claim.    Of  the  extent  of  her  claim  and 
the  justice  of  her  demand  the  fraternal  order  had  in  its  exclusive 
possession  full  and  exact  knowledge,  but  it  communicated  no 
item  of  that  knowledge  to  "••  her;  her  certificate  was,  in  effect,, 
extorted  from  her  by  the  curt  reply,  "Take  that  or  nothing."^ 
She  put  in  the  order's  possession  the  sole  evidence  of  her  daim. 
Her  suit  at  law  must  be  based  upon  that  certificate,  yet  the 
order  persists  in  retaining  possession  of  it 
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True,  she  might  declare  upon  it  as  a  losi  inslruni 
one  which  had  been  unlawfully  obtained  f roin  her^ 
secondary  evidence  of  its  cont^ts,  but  there  is  a  mu( 
and  more  certain  way  of  obtaining  it  and  tSe  money  : 
her^  and  that  is,  by  the  method  she  has  pursued,  cal 
the  order  at  the  foot  of  a  bill  in  equity  to  produce  it, 
mit  to  such  decree  as  equity  may  impose.  The  demi 
by  defendant  discloses  that  it  avers  the  certificate 
livered  up  to  be  canceled;  if  canceled,  then  at  law  i 
have  to  show  by  the  books  of  defendant  that  the  ca 
.was  unlawful;  the  books  and  documents  bearing  on 
tion  are  all  in  the  possession  of  defendant;  this  to  h 
be  a  most  vexatious  and  inconvenient  burden  and 
ought  not  to  be  imposed  upon  her. 

Consider  the  pleadings  of  recoi^d :  She  claims  $5,000. 
of  her  certificate;  defendant  answers  by  averring  the  i 
of  August  1,  1900,  of  the  supreme  council,  that  $2,( 
be  the  highest  amount  paid  on  the  death  ot  a  membei 
plies  that  neither  she  nor  her  husband  is  boimd  by  it, 
as  to  this  certificate,  the  resolution  was  adopted  ele^ 
and  five  months  after  its  delivery  without  the  kno^ 
consent  of  her  husband;  that  at  the  date  of  its  deli 
husband  paid  an  assessment  as  if  upon  a  certificate  o 
and  continued  said  pajrments  until  his  death;  that  th 
tion  which  it  is  claimed  reduces  the  amount,  even  if  it '. 
authorized,  involves  a  full  examination  of  the  books  anc 
of  the  order  to  determine  the  exact  condition  of  what 
*'the  emergency  fund.'*    We  think,  taking  into  view  i 
tions  of  the  parties,  even  though  the  order  be  not  tech 
trustee  for  the  widow,  as  well  as  the  nature  of  the  inqi 
may  have  to  'be  made  into  records,  the  remedy  at  lai 
not  have  been  an  adequate  one,  and  that  a  bill  in  eqi 
more  appropriate    remedy  and  best  adapted  to  the 
Says  Bierbower's  Appeal,  107  Pa.  Si  14:  ''Granted 
action  of  assumpsit   would   lie,  it  does    not  therefon 
®®^  that  the  chancery  side  of  the  court  has  no  jurii 
Jurisdiction  in  equity  depends  not  so  much  on  the  wf 
common-law  ^remedy  as  upon  its  inadequacy,  and  its 
often  rests  in  the  discretion  of  the  court;  in  other  w( 
court  may  take  upon  itself  to  say  whether  the  comi 
remedy  is,  under  idl  the  circumstances  and  in  view  of  1 
duct  of  the  parties,  sufficient  for  the  purpose  of  compl 
tioe.** 
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terest  in  a  partnership,  take  the  debtor's  share  of  the  pi 
real  estate  held  hj  him  and  his  partner  as  tenants  in  ec 
against  the  purchaser  of  the  partnership  interest,     (p.  042 

0.  B.  Dickinson^  for  the  appellant 

A.  L.  Smith  and  George  T.  Butler^  for  the  appellees. 


MESTBEZAT,  J.    At  the  time  of  his  death  in    ! 
ber,  1888,  and  for  several  years  prior  thereto,  William  ]   ! 
his  two  sons,  Thomas  C.  Hall  and  John  H.  Hall,  were     i 
under  the  firm  name  of  William  Hall  &  Company,  in  th    i 
manufacturing  business  in  Tipper  Darby  township,  J   ! 
county.    The  firm  carried  on  its  business  at  a  plant  w! 
eluding  the  land,  buildings  and  machinery,  was  owned     i 
iam  Hall,  ^^  and  for  which  he  received  a  monthly  ren 
the  partnership.    He  died  intestate,  leaving   to  survi  i 
Charlotte  Hall,  his  widow,  two  sons  above  mentionec 
daughter,   Sarah   Ann   Cundey,   intermarried   with   C  1 
Cundey.     On  April  16,  1889,  the  widow  and  daughter  i  i 
husband,  conveyed  by  deed  their  interests  in  the  prei  i 
the  two  sons  as  tenants  in  common  who  then,  as  owner 
of  the  premises,  executed  three  mortgages  thereon,  one  i  i 
of  the  daughter,  Sarah  Ann  Cundey,  and  two  in  favoi 
widow,  Charlotte  Hall.    The  deed  and  mortgages  cove  i 
land,  buildings  and  machinery.    The   firm  having  be  i 
solved  by  the  death  of  William  Hall,  the  two  sons  woun( 
business.    After  they  had  purchased  the  interest  of  their 
and  sister  in   the   plant,  they  "opened  the  books  of  tl 
firm  of  William  Hall  &  Company,  composed  of  the  two  b 
Thomas  C.  and  John  H.  Hall,  and  they  took  the  rea. 
into  their  business,  subject  to  those  mortgages,  and  cai 
on  their  books  as  firm  property.'*    The  firm  used  the  p 
in  the  shoddy  manufacturing  business   without   payin 
but  paid  the  insurance,  taxes  and  whatever  interest  wi 
on  the  mortgages,  as  well  as  part  of  the  principal  of  the  ( 
mortgage.    The  real  estate  was  never  conveyed  to  th« 
nor  was  the  partnership  ever  made  a  matter  of  public 
After  John  H.  Hall  and  his  brother  had  become  owners 
of  the  manufacturing  plant,  several  judgments  were   i 
against  him  individually,  on  one  of  which  his  interest 
firm  of  William  Hall  &  Company,  was  sold  January  4, 
and  purchased  by  James  A,  McCullough,  the  appellant. 
Ann  Cundey  died  in  1895,  and  her  administrator  issued 
facias  on  the  mortgage  held  by  her  against  Thomas  C 
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and  John  H.  Hall  and^  having  obtained  a  judgment  thereon, 
sold  the  real  estate  on  a  levari  facias,  on  June  7,  1902,  for 
thirty  thousand  four  hundred  dollars. 

The  controversy  here  arises  over  the  distribution  of  this  fund. 
The  sheriff  reported  a  schedule  of  distribution  as  provided  by 
the  act  of  June  4,  1901,  Public  Laws,  367,  to  which  ^ceptions 
were  filed.  An  auditor  was  then  appointed  <by  the  court  to  pass 
on  the  exceptions  and  to  make  distribution  of  the  fund.  The 
claimants  before  him  were  ''the  holders  of  the  three  mortgages, 
the  individual  judgment  creditors  of  John  H.  Hall,  the 
^^  purchaser  of  the  interest  of  John  H.  Hall  in  the  firm  of 
William  Hall  &  Company,  and  Thomas  C.  Hall,  the  other  mem- 
ber of  the  firm  against  whom  no  other  liens  had  been  entered.*^ 
The  auditor  awarded  payment  in  full  of  the  three  mortgages 
and  directed  the  balance  of  the  fund  to  be  divided  equally  be- 
tween Thomas  C.  Hall  and  Edward  W.  Perrott,  who  held  the 
first  lien  against  John  H.  Hall  individually. 

This  appeal  was  taken  by  James  A.  McCullough,  who  pur- 
chased the  interest  of  John  H.  Hall  in  the  firm  of  WilUam 
Hall  &  Company  sold  by  the  sheriff  on  the  judgment  of  Ed- 
ward W.  Perrott.  The  appellant  claims  that  the  manufac- 
turing plant  was  the  property  of  the  firm,  ''was  absolutely 
necessary  to  the  partnership,  and  was  openly  and  notoriously 
occupied  by  the  firm  and  used  for  partnership  purposes  as  firm 
property.*'  It  is,  therefore,  contended  that  as  tiie  firm  had 
no  creditors  the  proceeds  of  the  sale  of  the  plant,  after  the 
payment  of  the  mortgages,  should  have  been  awarded  to  Will- 
iam Hall  &  Company  or  to  Thomas  C.  Hall  as  liquidating 
partner  of  the  firm,  and  not  to  the  members  of  the  firm  as  in- 
dividuals or  to  their  judgment  creditors.  It  was  further  con- 
tended that  as  against  James  A.  McCullough,  the  appellant, 
Edward  W.  Perrott  was  not  entitled  to  claim  any  part  of  the 
proceeds  of  the  sale  of  this  property  on  his  judgment  against 
John  H.  Hall,  for  the  reason  that  Perrott  had  sold  Hall's  in- 
terest in  the  firm  on  his  judgment  and  McCullough  had  pur- 
chased it. 

The  manufacturing  plant,  including  the  land,  mill,  machinery 
and  houses,  was  acquired,  as  we  have  seen,  by  Thomas  C.  Hall 
and  John  H.  Hall  partly  by  descent  from  their  father  and 
partly  by  deed  as  tenants  in  common  from  their  mother  and 
sister.  This  title  was  never  changed  of  record,  but  the  prop- 
erty was  held  by  the  owners  as  tenants  in  common  until  the 
sale  was  made  on  a  scire  facias  issued  on  one  of  the  mortgagea* 
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There  was  nothing  of  record  to  show  that  the  plan! 
part  of  it  was  held  or  used  as  partnership  property, 
the  record  disdosed  as  to  the  title  to  the  property  ^ 
Thomas  C.  Hall  and  John  H.  Hall  owned  it  as  tenants 
mon.  Such,  briefly,  are  the  conceded  facts  as  to  th 
ownership  of  this  property. 

For  seyenty  years,  and  in  an  unbroken  line  of  decifl 
•*^  have  adhered  to  the  rule  announced  in  Hale  v.  B 
Watts,  143,  27  Am.  Dec.  289,  that  in  order  to  affect 
or  possession  of  land  it  is  not  competent  to  show  by  pf 
a  deed  to  two  persons  as  tenants  in  common  was  purchi 
j>aid  for  by  them  as  partners  and  was  partnership  p 
Purchasers  and  creditors  alike  may  rely  upon  the  title 
estate  as  shown  by  the  record,  and  having  done  so  the  ! 
not  permit  their  rights  acquired  on  the  faith  of  the 
thus  disclosed  to  be  defeated  by  parol  evidence.    When 
take  title  to  land  as  tenants  in  common  and  place  it  upon 
the  act,  so  far  as  it  may  affect  purchasers  and  creditors 
notice,  must  be  considered  as  a  declaration  by  the  otv 
the  character  in  which  they  intend  to  hold  the  property. 
iters  of  a  partnership  composed  of  the  individuals  w1 
hold  the  title  cannot^  therefore,  enforce  payment  of  theii 
out  of  the  property  as  against  the  individual  creditors 
partners.    The  latter  are  entitled  to  have  their  claims  fl 
isfied  out  of  the  proceeds  of  the  property.    Such  istb 
settled  law  of  the  commonwealth. 

In  Bidgway,  Budd  &  Co.'s  Appeal,  16  Pa.  St.  177,  i 
Dec.  586,  the  court,  by  Rogers,  J.,  says:  ''To  affect  t 
or  possession  of  land,  it  is  not  competent  to  show  by  pai 
real  estate  conveyed  to  two  persons  as  tenants  in  comm 
purchased  and  paid  for  by  them  as  partners,  and  was  j. 
ship  property.  This  is  firmly  settled  in  the  cases  cited, 
other  cases  which  it  is  unnecessary  to  quote.  Here  th 
be  no  doubt  the  property  was  held  as  a  tenancy  in  co 
and  as  nothing  was  put  on  record,  manifesting  the  in 
of  the  partners  to  regard  it  otherwise,  it  must  be  tre 
separate  estate,  and  of  course  liable  as  such  to  their  cr 
In  all  such  cases,  parol  testimony  is  totally  disregarded 
is  certainly  determined  in  a  long  train  of  decisions,^'  says 
J.,  in  Ebbert's  Appeal,  70  Pa.  St.  79,  "that  as  to  pui 
of  the  title  and  creditors  having  liens  on  it,  a  deed  to 
who  are  in  fact  partners,  but  who  take  the  title  to  the 
tm  tenants  in  common,  must  stand  as  the  foundation  < 
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however^  do  not  sustain  the  appellant's  contention. 
Appeal,  39  Pa.  St.  635,  80  Am.  Dec.  642,  Meyers, 
partners  of  the  firm  of  Imhoff  &  Meyers,  paid  th 
***  money  with  partnership  funds  and  took  the  t 
own  name.     It  was  used  as  partnership  property,  s 
been  sold  "by  the  sheriff,  the  proceeds  were  awarded 
ment  against  the  firm  in  preference  to  a  judgme 
Imhoff,  the  other  partner.    But  Judge  Strong  in  1: 
recognizes  the  doctrine  of  the  cases  we  have  cited  ; 
distinguishes  this  case  as  foUows:  ^^ad  the  title  I 
by  both  Imhoff  and  Meyers,  without  any  assertion  < 
that  it  was  treated  by  them  as  partnership  property, 
ruling  in  Hale  v.  Henrie,  2  Watts,  143,  27  Am.  Dec 
several  subsequent  cases,  they  would  have  been  but 
common.'*    The  contest  in  Abbott's  Appeal,  60  Pa 
was  between  partners  themselves  and  did  not  relal 
chasers  or  creditors,  as  is  shown  by  Agnew,  J.,  ii 
Appeal,  70  Pa.  St  79,  and  as  is  recognized  by  CU 
Shafer's  Appeal,  106  Pa.  St  49.    Hence  that  case  i 
no  application  to  the  facts  here.    It  is  unquestioi  i 
that  as  between  partners  themselves  real  estate  purcl  i 
partnership  funds,  and  for  partnership  purposes  if 
ship  property,  and  it  may  be  shown  to  be  such,  not^ 
ing  the  deed  was  made  to  the  individuals  composing 
as  tenants  in  common.    But  that  rule  cannot  be  inv  ' 
to  defeat  the  claims  made  on  this  fund  by  the  lien 
of  John  H.  HalL 

We  do  not  agree  with  the  appellant's  contention 
sale  of  John  H.  Hall's  interest  in  the  partnership  on  [ 
ment  of  E.  W.  Perrott  estops  the  latter  from  clair  i 
ment  of  the  judgment  or  the  balance  due  thereon  out 
interest  in  the  proceeds  of  the  sale  of  the  real  estate . 
interest  in  the  real  estate  which,  as  against  that  judgi  i 
not  firm  assets  and  did  not  pass  by  the  sale  of  his  i  i 
the  partnership.     Hence,  the  appellant  as  purchaser  oi 
nership  interest  did  not  acquire  any  interest  in  the  ii 
or  the  proceeds  resulting  from  the  sale  of  it     Perro 
now  claiming  Hall's  interest  in  the  partnership  so 
judgment  and  purchased  by  the  appellant,  but  is  seek: 
force  his  judgment  against  his  debtor's  interest  in  the 
of  the  real  estate  on  which  it  is  a  first  lien  and  which 
asset  of  the  firm  of  William  Hall  &  Company. 


Affinn6d« 

Partner$Mp  Real  E$tate  U  disenased  in  the  monograpliie  note  to 
Golthwaite  ▼.  Jannev,  48  Am.  St.  Bep.  62-77;  Freeman  on  Ck^tenaney, 
and  Partition  leea.  111-120;  Adams  ▼.  Church,  42  Or.  270,  70  Pae.  1037, 
59  L.  B.  A.  782,  95  Am.  St  Bep.  740,  and  cases  cited  in  ih*  eroot- 
ref erenee  note  thereto. 

The  Law  Protects  Pwreh/osen  of  Real  Property  as  the  title  appeaif 
of  record,  nnless  there  is  notice  of  something  to  the  contrarj:  Booker 
V.  Booker,  208  lU.  529,  70  N.  E.  709,  100  Am.  St.  Bep.  250,  and  easet 
cited  in  the  cross-reference  note  thereto.  For  the  application  ot  this 
mle  to  propertT  appearing  of  record  as  owned  hj  tenants  in  common: 
See  Mullins  ▼.  Butte  Hardware  Co.,  25  Mont.  525,  87  Am.  St.  Bep.  4S0, 
65  Pac.  1004. 
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CHBISTIENSON  t.  RIO  GRANDE  WESTERN  R  I 

COMPANY. 
[27  Utah,  132,  74  Pac.  876.] 

BCA8TEB  Ain>  8EBVAKT— ABflomptloii  of  Bides.- 
ordinarj  intelligence  engaging  in  an  eniplo3rment  obvions 
0U8,  knows  the  manner  in  which  it  is  to  be  carried  on  an 
thereto,  being  familiar  with  the  conditions  and  surroan( 
aware  that  his  own  work  and  that  of  his  fellow-workmer 
stantly  change  its  character,  rendering  it  alternately  safe  a 
ous,  he  assumes  the  risks  incident  to  the  employment.     (] 

BCA8TEB  AND  SEBVANT— Amunption  of  Blsks.- 
perienced  employfi  of  ordinary  intelligence  at  work  on  a  gi 
voluntarily  selects  a  place  to  stand  that  is  obviously  danj 
ing  familiar  with  the  bank,  its  conditions  and  surroundings 
acter  of  the  materials  of  which  it  is  composed,  knowing  tl 
nnderminod  at  the  particular  place  where  he  is  working,  i 
that  the  bank  might  cave  and  fall  at  any  moment,  he  ai 
risk  of  injury  therefrom  and  cannot  recover  therefor,  espee 
he  had  worked  at  the  bank  in  the  same  capacity  on  numeroi] 
occasions,  and  was  as  familiar  with  it,  its  condition,  and  t. 
in  which  operations  were  carried  on  as  his  employer,     (p. 

BCA8TEB  Ain)  8EBVAKT— Assmnption  of  Blskfl 
ployer  may  carry  on  his  business  in  any  way  he  may  choose 
another  method  would  be  less  dangerous,  and  if  his  empL 
the  hazards  incident  to  the  business  in  the  manner  in  whicl 
ried  on,  and  continues  in  the  employment,  he  assumes  the  ri 
mora  dangerous  method,     (p.  950.) 

MASTEB  Ain>  SE&VANT— Assiunption  of  Bisks 
ploy6  who  engages  in  any  service,  and  consents  to  the  i 
which  it  is  performed,  aware  of  the  conditions  and  the  da: 
dent  to  the  employment,  and  voluntarily  undertaking  to  p< 
service  at  the  place  of  injury,  assumes  the  ordinanr  risk 
<p.  951.) 

▲m.  8t  B«p.,  YoL  101—60      (915) 


MABTEB  Ain)  SEBVANT — ^Assnniptlon  of  Bisks— Safe  FUc» 
to  Work. — ^If  a  servant  assents  to  occupy  the  pl-^^o  assigned  liim  in 
which  to  work,  and  incur  all  the  dangers  iuciJent  thereto,  having 
sufficient  intelligence  and  experience  to  enable  him  to  comprehend 
such  dangers,  his  assent  dispenses  with  the  performance  of  the  mas- 
ter's duty  to  furnish  the  servant  with  a  safe  place  in  which  to  work» 
(pp.  951,  952^) 

Sutherland,  Van  Cott  &  Allison  and  S.  E.  Thurman,  for  the 
appellant 

M.  Sommer  and  D.  S.  Truman,  for  the  respondent 

^^  BARTCH,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries,  which  he  alleges  he  received 
tlirough  the  negligence  of  the  defendant.  From  the  evidence 
it  appears,  substantially,  that  the  plaintiff  is  forty-three  years 
of  age,  and  for  many  years  prior  to  and  at  the  time  of  the  acci- 
dent which  caused  his  injuries  was  in  the  employ  of  the  de- 
fendant as  a  section-hand.  When  he  received  his  injuries,, 
which  was  on  January  29,  1901,  he  was  working  at  a  gravel 
bank  at  Santaquin,  on  the  defendant's  line  of  railway,  shoveling 
gravel  into  a  car  provided  by  the  company  for  that  purpose. 
He  had  worked  there  in  that  capacity  at  different  times  since 
the  year  1892.  The  tank  was  about  twelve  or  fifteen  feet  high, 
and  contained  different  layers  of  dirt,  cement  and  gravel.  At 
the  place  where  he  was  working,  where  the  accident  happened, 
the  thickness  of  the  gravel,  from  the  bottom  of  the  bank  to  the 
cement,  was  about  six  feet;  the  cement  was  about  two  feet,  and 
the  dirt  or  ground  on  top  of  the  cement  about  four  feet  thick, 
making  the  bank  about  twelve  feet  high  at  that  point  The 
method  employed  to  get  the  gravel  down  was  to  undermine 
the  bank  with  pick  and  shovel,  and  then  break  it  down  from 
the  top  when  it  did  not  fall  of  its  own  weight  At  the  time 
of  the  accident  the  bank  had  been  undermined  about  two  feet,, 
and  was  top-heavy,  and  broke  away  and  fell  of  its  own  accord, 
causing  the  injuries  of  which  complaint  is  made.  The  plaintifT 
was  familiar  with  the  method  of  loosening  the  gravel,  and  had 
on  previous  occasions,  with  other  fellow-workmen,  undermined 
the  bank  for  the  same  purpose.  He  was  familiar  with  the  bank; 
knew  the  material  *^  of  which  it  was  composed;  was  aware, 
while  working  there  before  and  when  the  accident  occurred,  that 
the  bank  was  undermined,  that  it  was  dangerous  and  might  fall 
at  any  minute,  and  that  either  himself  or  his  fellow-workmen, 
or  both,  had  undermined  it  He  was  a  man  of  experience  in 
tliat   business,  of  ordinary  intelligence,  and  entirely  familiar 
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'with  all  the  surrounding  conditions.     At  the  time  ol 
he  was  shoveling  gravel  upon  the  car  at  a  place  of 
lection.    He  worked  there  in  November  and  Decei 
then  went  to  Ogden  for  several  weeks,  and  when  1 
he  resumed  work  at  the  gravel  bank. 

Bespeoting  these  matters,  the  plaintiff  himself,  aj 
things,  testified :  "During  the  time  that  we  were  wo 
we  undermined  the  bank  some  right  along,  and  I  di 
as  the  rest  It  was  undermined  in  places,  and  the 
cave  down,  first  at  one  place,  then  at  another,  and  so 
at  one  time  or  another  during  the  work  it  was  unde 
the  way  along  from  one  end  to  the  other.  The  men  < 
dermining,  and  I  was  one  of  tliem,  the  pick  being 
thing  used  for  this  purpose.  We  undermined  it  i; 
remove  the  support  There  were  places  at  the  upper 
the  bank  would  be  likely  to  fall  if  it  stood  perpendi( 
out  being  undermined,  the  gravel  being  so  loose  tha 
not  hold  its  own  weight  up,  but  at  the  point  where  '. 
the  bank  would  not  fall  if  it  stood  perpendicular.  I 
and,  when  I  started  to  undermine  it,  I  did  so  in  oi 
it  to  fall  at  some  time  or  another;  I  knew  that  the  i 
dermined  it  the  more  likely  the  bank  would  fall.  .  . 
ever  the  track  was  close  up  to  the  bank,  we  would  go 
of  the  bank  and  start  to  pick  from  the  top,  and  tliro^ 
We  would  pick  down  through  the  cement,  and  get 
did  a  good  deal  of  this  myself,  so  that  I  knew  prett 
kind  of  material  of  which  the  bank  was  composed.  ] 
kind  of  material  of  which  the  bank  was  composed  at 
was  hurt,  and  also  knew  it  at  the  time  I  was  workin 
November  ***  and  December.^'  Speaking  of  what  he 
did  just  prior  to  the  accident,  the  witness  said :  *^He 
didn't  tell  us  how  to  load  the  car,  nor  how  to  do  our 
where  to  station  ourselves.  We  went  down  to  the  c 
up  our  shovels,  and  selected  our  own  places;  Searle; 
self  being  on  one  side  of  the  car  and  the  rest  of  the 
in  number,  on  the  other.  I  was  attending  to  my  wor 
down  shoveling.  I  did  watch  the  bank,  however,  to  s 
should  be  anything  to  indicate  a  fall.  I  didn't  tli 
its  falling,  but  I  wanted  to  be  on  the  lookput.  Wh 
is  undermined,  you  cannot  tell  but  that  it  may  fall  ai 
I  appreciated  this.  Somebody  had  told  me  that  wh 
was  undermined  it  might  fall  any  minute.    Of  course 


the  first  tame  i  had  ever  worKea  it.  i  wouia  occasionauy  lase 
a  look  at  the  bank  to  see  if  there  were  any  signs  of  fallings  so 
as  to  be  prepared  to  run  and  get  ont  of  the  way  if  it  started  to 
come.  I  fully  appreciated  that  there  was  some  danger  that  it 
might  fall,  and  I  wanted  to  be  ready  to  run  if  it  did«  I  didn't 
have  any  idea  that  it  would  f alL'' 

The  witness  Gurley,  who  was  at  work  with  the  plaintiff  when 
the  accident  occurred,  among  other  things,  testified:  ^'When  I 
went  to  work  here  after  dinner,  it  was  on  the  same  side  of  the 
car  as  Mr.  Christienson  and  Mr.  Searles.  We  all  went  down 
together,  our  tools  being  already  there,  for  we  had  left  them 
when  we  went  to  dinner.  When  we  walked  down  there,  we 
selected  our  places  to  go  to  work,  and  I  think  Mr.  Christienson 
selected  his.  Seven  of  us  went  there  and  distributed  ourselves 
around  the  place  as  we  pleased.  As  I  stood  there  I  saw  the 
bank,  and  it  looked  dangerous  to  me,  because  I  thought  it  was 
undermined  too  far.  It  was  undermined  from  two  to  three  feet 
I  watched  it  pretty  closely  while  I  was  working  there,  for  I 
expected  the  bank  to  fall  in,  so  that  if  it  started  to  fall  I  was 
going  to  run.  When  it  did  fall  it  was  for  a  distance  of  about 
thirty  feet  along  the  face  of  the  bank.  **•  It  didn't  fall  np  to 
where  I  was,  but  pretty  close  to  me.     Searles  ran  and  got  ont  of 

the  way The  conditions  there  on  the  bank  were  plain  to 

be  seen.  Anybody  could  look  at  it  and  see  that  it  was  under- 
mined, and  that  the  bank  up  here  had  no  direct  support  nnder 
it  Anyone  could  see  this  who  stood  there  and  looked  at  the 
bank.  I  looked  at  the  bank,  and  saw  that  it  was  dangerous,  and 
concluded  to  stay  there,  and  work  and  watch  it,  and  take  my 
chances.  Mr.  Christienson,  being  right  by  my  side,  could  see 
the  danger  just  as  I  did.  Everything  that  led  me  to  conclude 
that  it  was  dangerous  was  open,  obvious,  and  plain  to  be  seen 
with  the  eye.  Anybody  could  see  if  Testimony  to  the  same 
effect  was  given  by  other  witnesses.  When  the  plaintiff  rested^ 
the  defendant  interposed  a  motion  for  a  nonsuit^  which  was 
denied;  and,  the  defendant  offering  no  evidence,  the  case  was 
submitted  to  the  jury,  whereupon  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  sum  of  four  thousand  dollars. 
Thereafter,  the  plaintiff  having  consented,  at  the  instance  of  the 
court  to  a  reduction  of  the  amount  of  the  verdict  to  three  thou- 
sand dollars,  judgment  was  entered  accordingly,  and  the  defend- 
flut  appealed. 
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The  appeUant^  in  the  first  instance^  insists  that 
erred  in  denying  the  defendant's  motion  for  a  noi 
motion  was  based^  inter  alia,  on  the  groimd  that  th 
in  entering  npon  the  performance  of  the  labor  in  wh 
engaged  at  the  time  of  the  accident,  assumed  the  r 
injuries  he  sustained.  It  is  urged  that  the  undern 
consequent  falling  of  the  bank  was. a  part  of  the  en 
and  that  the  company,  under  the  circumstances,  was 
for  injuries  received  by  the  employ^  from  the  fall 
The  respondent  contends  that  the  company  was  bound 
the  plaintiff  a  safe  place  to  work,  that  he  did  not  assui 
of  the  caving  of  the  bank,  and  that  the  assumption 
risk  was  not  a  question  of  law  for  the  court,  but  o:  \ 
for  the  jury. 

We  think,  under  the  evidence  in  this  case^  the  mo  i 
nonsuit  was  well  taken,  and  that  the  contention  of  th< 
ent  is  not  tenable.    The  plaintiff  has  failed  to  show  his  i 
guilty  of  actionable  negligence.    He  himself  had  full  1  i 
of  the  premises,  and  was  cognizant  of  the  methods  en: 
the  service,  and  of  the  conditions  existing  there.    Thi 
ifest  from  the  evidence.    It  is  true,  the  general  rul 
where  a  master  employs  a  servant,  he  must  exercise 
care  to  furnish  the  servant  a  reasonably  safe  place  in  ; 
perform  the  service,  and  a  failure  to  do  so  will  re  i 
master  liable  for  any  injury  the  servant  may  receive  b 
such  failure;  but  such  rule  has  no  application  to  a  cas< 
one  disclosed  by  the  facts  and  circumstances  in  evidenc 
where  the  very  nature  of  the  service  is  dangerous,  and 
dangerous  character  is  obvious  and  is  equally  within  tl 
edge  of  the  servant  and  the  master,  and  is  comprehends 
servant    Where  one  engages  in  an  employment  obvioi 
gerous,  and  knows  the  manner  in  which  it  is  to  be  carri 
familiar  with  the  conditions  and  surroundings,  and 
that  his    own  work  and  that  of  his  fellow-workmen  ^ 
stantly  change  its  character,  rendering  it  alternately  i 
dangerous,  he  assumes  the  risks  Incident  to  the  emp 
This  case  clearly  falls  within  such  rule.    The  evident 
that  the  gravel  bank  at  the  place  where  the  accident  h 
was  at  that  time  obviously  dangerous;  that  plaintiff 
that  particular  place,  where  he  was  at  work  at  the  tim 
injury,  of  his  own  choice;  that  he  was  familiar  with  tl 
its  conditions  and  surroundings,  and  acquainted  with  t 


acter  of  the  materials  of  which  it  was  composed;  that  he  knew 
the  bank  was  undermined  at  that  particular  place  where  he  was 
working;  that  he  observed  the  foank^  and  realized  that  he  was 
at  a  dangerous  place;  that  he  was  aware  ihat  the  ***  bank 
might  cave  and  fall  at  any  moment;  that  he  had  worked  at  the 
bank  in  the  same  capacity  on  numerous  previous  occasions,  and 
was  as  familiar  with  it  and  the  manner  in  which  these  opera- 
tions were  carried  on  as  his  employer,  if  not  more  so;  that  he 
was  aware  that  his  own  work  and  that  of  his  colaborers  rendered 
the  bank  dangerous,  and  of  a  character  continually  changing; 
and  that  he  is  a  man  of  experience  in  that  business  and  of  or- 
dinary intelligence.     Where  such  facts  as  these  are  established 
by  the  evidence,  no  court  can  hold  the  employer  liable  for  in- 
juries sustained  by  the  employ^.    Nor,  under  the  conditions 
shown  to  have  existed  at  that  bank,  can  an  employer  be  required 
to  keep  the  place  absolutely  safe.    To  so  require  would  be  an 
interference  with  a  usual  mode  of  conducting  a  private  business, 
which  mode,  although  dangerous,  is  not  of  such  a  character  that 
the  employ^  cannot  avoid  injury  by  the  exercise  of  ordinary  care 
and  prudence.     Such  an  interference  with  a  private  enterprise 
would  be  contrary  to  the  well-settled  law  that  an  employer  may 
carry  on  his  business  in  the  way  he  may  choose,  although  an- 
other method  would  be  less  dangerous,  and,  if  the  employ 6 
knows  the  hazards  incident  to  the  business  in  the  manner  in 
which  it  is  carried  on,  and  continues  in  the  employment,  he 
assumes  the  risks  of  the  more  dangerous  method.     In  this  case 
a  part  of  the  business  was  to  undermine  the  bank  for  the  pur- 
pose of  removing  its  support  so  as  to  cause  the  gravel  to  break 
away  and  fall  down.    The  breaking  away  and  falling  of  the 
gravel  was  simply  the  result  of  natural  laws,  and  the  plaintiff, 
as  well  as  his  associates,  knew  or  ought  to  have  known  just  as 
much  about  the  hazards  connected  with  such  business,  and 
about  such  manner  of  conducting  it,  as  did  the  foreman  or  the 
employer.     The  employer,  in  the  conduct  of  the  operations, 
simply  took  advantage  of  the  laws  of  gravitation,  with  which 
the  plaintiff,  being  a  man  of  usual  intelligence,  must  be  pre- 
sumed to  have  been  cognizant.     He,  having  engaged  in  such 
service,  and  consented  to  the  manner  in  which  *^  it  was  per- 
formed, aware  of  the  conditions  of  the  bank  and  the  dangers 
incident  to  the  employment,  and  having  of  his  own  volition 
undertaken  to  perform  the  service  at  the  place  of  injury,  must 
be  held  to  have  assumed  the  ordinary  risks  of  injury  incident 
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Tight  of  action  against  the  master  resulting  from  snch  Tisk.** 
Likewise^  in  Sullivan  v.  India  M.  Co.,  113  Masa.  396^  the  law 
was  thus  stated :  ''When  the  servant  assents  to  occupy  the  place 
prepared  for  him,  and  incur  the  dangers  to  which  he  will  be 
exposed  thereby,  having  sufficient  intelligence  and  knowledge 
to  enable  him  to  comprehend  them,  it  is  not  a  question  whether 
0ach  place  might,  with  reasonable  care,  and  by  a  reasonable 
expense,  have  been  made  safe.  His  assent  has  dispensed  with 
the  performance  on  the  part  of  the  master  of  the  duty  to  make 
it  so.  Having  consented  to  serve  In  the  way  and  manner  in 
which  the  business  was  being  conducted,  he  has  no  proper 
ground  of  complaint,  even  if  reasonable  precautions  have  been 
neglected'' :  Pederson  v.  City  of  Eushf ord,  41  Minn.  289,  42  N. 
W.  1063;  Easmussen  v.  Chicago  etc.  Ey.  Co.,  65  Iowa,  236,  21 
K.  W.  683;  Eeiter  v.  Winona  etc.  Ey.  Co.,  72  Minn.  225,  75  N. 
W.  219;  Began  y.  Palo,  62  N.  J.  L.  30,  41  AtL  364;  Songstad 
v.  Burlington  etc.  Ey.  Co.,  5  Dak.  517,  41  N.  W.  755;  Swanson 
T.  City  of  Lafayette,  134  Ind.  625,  33  N.  E.  1033;  Galveston  etc 
By.  Co.  V.  Lempe,  59  Tex.  19 ;  Olson  v.  McMuUen,  34  Minn.  94, 
24  N.  W.  318;  Larich  v.  Moies  18  E.  I.  513,  28  AtL  661;  An- 
derson  y.  Daly  Min.  Co.,  16  Urtah,  28,  50  Pac.  815;  Cisney  v. 
Pennsylvania  etc.  Co.,  199  Pa.  St.  519,  49  AtL  309;  Anderson 
▼.  Winston  (C.  C),  31  Fed.  i**  528;  Gulf  etc  Ey.  Co.  t. 
Jackson,  65  Fed.  48,  12  C.  C.  A.  507;  City  of  Minneapolis  t. 
Lundin,  58  Fed.  525,  7  C.  C.  A.  344. 

The  appellant  has  cited  Allen  v.  Logan  City,  10  Utah,  279, 
87  Pac.  496,  in  support  of  its  contention  in  this  case.  But  we 
do  not  base  our  decision  herein  upon  that  case.  There  the  plain- 
tiff was  summoned  under  the  law  to  work  out  his  poll  tax,  and, 
ol)eying  the  summons,  placed  himself  in  the  hands  of  an  officer 
of  the  defendant  who  had  charge  of  the  work,  willing  to  obey 
his  directions.  He  had  worked  at  that  bank  but  two  half  days, 
when,  on  the  day  of  the  accident,  the  defendant  assigned  him 
to  a  dangerous  position,  where  he  had  not  been  accustomed  to 
work,  and  failed  to  inform  him  of  the  existence  of  cracks  on 
top  of  the  bank,  which  had  been  occasioned  by  the  explosion  of 
giant  powder  by  other  laborers  on  the  previous  day,  and  which 
could  not  be  observed  from  the  place  of  work,  and  of  the  ex- 
istence of  which,  as  well  as  of  the  blasting,  the  plaintiff  was  in 
total  ignorance,  but  the  defendant  was  aware  of  the  same. 
While  the  plaintiff  was  at  work,  ignorant  of  the  condition  of  the 
bank  on  top,  and  which  condition  was  not  open  to  his  view,  the 
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bank  broke  awa;  along  fhe  cracks,  f ell^  and  injured  1 
are  of  the  opinion  that  to  hold  that,  under  such  circumi 
those,  he  coxQd  not  recover,  was  extending  the  doctri 
sumed  risks  too  far,  and  therefore  refrain  from  recogn: 
decision  as  controlUng  authority  herein. 

The  conclueion,  under  the  facts  and  circumstances  in 
in  this  case,  is  irresistible  that  the  motion  for  a  nons 
to  have  beai  sustained.  It  seems  the  judge  before  v 
case  was  tried,  and  who  heard  and  observed  the  witness 
stand,  had  been  forced  to  the  same  conviction,  when,  h 
ing  his  opinion  on  the  motion,  he  said:  "Personally,  I 
as  an  accident,  pure  and  simple,  for  which  nobody  wa 
sible/'  We  do  not  deem  it  important  to  pass  upon  a 
question  presented. 

The  case  must  be  reversed,  with  costs,  and  the  ^ 
remanded,  with  directions  to  the  court  below  to  set 
judgment,  and  enter  judgment  on  the  motion  for  no 
accordance  with  this  opinion.    It  is  so  ordered. 

Baskin,  C.  J.,  and  McCarty,  J.,  concur. 


The  Doctrine  of  ABSumpiUm  of  Risks  is  discussed  in  the  mo 
Botes  to  HoiMton  etc.  By.  Co.  v.  De  Walt,  97  Am.  St.  Bep. 
BraEil  Block  Coal  Co.  ▼.  Gibson,  98  Am.  8t.  Bep.  814-321; 
Goal  Go.  ▼•  Smith,  87  Am.  St.  Bep.  573-584.  And  see  the  rec 
of  McMiUan  ▼.  North  Star  2iCin.  Co.,  32  Wash.  579,  9S  Am. 
90S,  73  Pac.  685;  Grant  v.  Keystone  Lumber  Co.,  119  Wis. 
Am.  St.  Bep.  883,  96  N.  W.  535.  For  the  application  of  the 
to  cases  where  banks  cave  in  on  workmen,  see  Western  Sto 
HuBcial,  196  lU.  382,  89  Am.  St.  Bep.  325, -63  N.  E.  664;  ] 
Electric  By.  Co.,  101  Tenn.  262,  70  Am.  St.  Bep.  666,  47  a  ^ 


NASH  T.  CLARK. 
[27  Utah,  168,  76  Pac.  371.] 

EMINENT  DOMAIN— PnbUc  XTse. — ConstitutioDal  p  i 
that  private  property  shaU  not  be  taken  for  public  use  with 
pensation,  mean  that  private  property  cannot  be  taken  for  s 
private  nee.     (p.  956.) 

EMINENT   DOMAIN— -Pnblle  Vae-^Propertj  ia  tak 
public  use,  when  the  taking  is  for  a  use  that  will  promote  tl:  i 
interests  and  will  tend  to  develop  the  natural  resources  of  t'.  i 
(p.  957.) 

EMINENT  DOMAIN— Public  tJse— Irrigation. — ^The  c 
an  arid  farm  may,  under  the  exercise  of  the  right  of  eminent 
condemn  a  right  of  way  through  the  ditch  of  another,  for  the 
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of  carrying  water  to  liis  land  for  irrigation  purpofloa.    Sueli  taking  is 
for  a  public  nse.     (p.  959.) 

EMINENT  DOMAIN— PabUc  tTse.— Irrigatloii  of  lands  is  for 
a  public  purpose,  and  water  thus  used  is  put  to  a  public  use.  (pw 
961.) 

J.  W.  N.  Whitecotton,  for  the  appellants. 

Warner,  Hentz,  Prentiss  &  Warner,  for  the  respondent. 

*^  MeCARTY,  J.  Plaintiff  brought  this  action  to  condemn 
a  right  of  way  in  a  ditch  owned  ^by  the  defendants.  The  pro* 
visions  of  the  statute  upon  which  he  bases  his  right  of  action, 
£0  far  as  material  to  this  case,  are  as  follows :  Bevised  Statutes 
of  1898,  section  3688,  in  part  provides:  "Subject  to  the  pro- 
visions of  this  chapter  the  right  of  eminent  domain  may  be 
exercised  in  behalf  of  the  following  public  uses :  •  .  .  .  5.  Bes- 
ervoirs,  dams,  and  water-gates,  canals,  ditches,  flumes,  tun- 
nels, aqueducts,  and  pipes  for  supplying  persons,  mines,  mills, 
smelters,  or  other  works  for  the  reduction  of  ores,  with  water 
for  domestic  or  other  uses,  or  for  irrigating  purposes,  or  for 
draining  and  reclaiming  lands,  or  for  floating  logs  and  lumber 
on  streams  not  navigable.  6.  Beads,  railroads,^  tramways,  tun- 
nels, ditches,  flumes,  pipes,  and  dumping  places  to  facilitate 
the  milling,  smelting,  or  other  reduction  of  ores,  or  the  work- 
ing of  mines;  outlets,  natural  or  otherwise,  for  the  deposit  or 
conduct  of  tailings,  refuse,  or  water  from  mills,  smelters  or 
other  works  for  the  reduction  of  ores,  or  from  mines;  mill 
dams;  •  •  •  .  also  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines,  mills,  smelters,  or  other  places 
for  the  reduction  of  ores,  of  any  place  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter.  ...  10.  Canals, 
reservoirs,  dams,  ditches,  flumes,  aqueducts,  and  pipes  for 
supplying  and  storing  water  for  the  operation  of  machinery 
for  the  purpose  of  generating'and  transmitting  electricity  for 
power,  light,  or  heaf  Section  1277  of  the  Eevised  Statutes 
of  1898  is  as  follows:  *'Any  person  or  corporation  shall  have 
the  right  of  way  across  and  upon  public,  private,  and  corporate 
lands,  or  other  right  of  way,  for  the  construction,  maintenance, 
repair,  and  use  of  all  necessary  reservoirs,  dams,  water-gates, 
canals,  ditches,  flumes,  tunnels,  or  other  means  of  securing, 
storing,  and  conveying  water  for  irrigation,  or  for  any  neces- 
sary public  use,  or  for  drainage,  upon  payment  of  just  compen- 
sation therefor,  *®^  but  such  right  of  way  shall  in  all  cases 
be  exercised  in  a  manner  not  to  unnecessarily  impair  the  prac- 
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tical  use  of  any  other  right  of  way,  highway,  or  puhl  : 
vate  road,  nor  to  unnecessarily  injure  any  public  c 
property.     Such  right  may  be  acquired  in  Ihe  manner  | 
by  law  for  the  taking  of  private  property  for  public    i 

Section  1378  provides:  *^When  any  person  or  corpo:  \ 
fiires  to  convey  water  for  irrigation,  or  for  any  other   i 
purpose,  and  there  is  a  canal  or  ditch  already  constri  ! 
can  be  enlarged  to  convey  the  required  quantity  of  wi  I 
such  person  or  corporation,  or  the  owner  or  owners  of 
through  which  a  new  canal  or  ditch  woxQd  have  to  be  co  i 
to  convey  the  quantity  of  water  necessary  shall  have 
to  enlarge  said  canal  or  ditch  already  constructed  by 
sating  the  owner  of  the  canal  or  ditch  to  he  enlarge 
damage,  if  any,  caused  by  said  enlargement;  provi 
said  enlargement  is  to  be  done  at  any  time  from  the  : 
of  October  to  the  first  day  of  March,  or  at  any  other    ; 
may  be  agreed  upon  with  the  owner  of  said  canal  or  d 

The  complaint  herein  in  substance  alleges  that  pi  i 
the  owner  of  eighty  acres  of  land  situated  in  Utah  ooi : 
state,  which  land,  without  irrigation,  is  arid,  barren 
productive,  but  with  irrigation  would  produce  in  al  i 
hay,  grain  and  other  agricultural  crops ;  that  Fort  Can; 
is  a  natural  stream  of  water  in  Utah  county,  flowing 
mountains  north  of  plaintiff's  land  in  a  southerly 
to  and  near  plaintiff's  land,  that  the  defendants  owi 
of  land  contiguous  to  and  adjoining    plaintiff's  lan( 
north,  and  are  also  the  owners  of  a  certain  ditch  lead: 
Fort  Canyon  creek  over  and  across  their  land  to  a  poii 
one  hundred  feet  of  plaintiff's  land,  which  ditch  is  a 
A  quarter  in  length,  eighteen  inches  wide,  and  tweb 
deep ;  that  plaintiff  owns  water  in  Fort  Canyon  creek  i 
to  irrigate  his  land  above  mentioned;  that  there  is   i 
convenient  or  practicable  ^^^  way  in  which  to  divert  tl 
of  said  creek  and  convey  the  same  onto  plaintiff's  laoi 
by  and  through  the  ditch  of  defendants;  that,  in  orde 
^ate  his  land,  it  is  necessary  that  plaintiff  have  a  righl 
through  defendants'  ditch;  that  for  plaintiff  to  enter  i 
fendants'  land  to  enlarge  their  ditch  will  not  injure  th*; 
plaintiff  requested  of  defendants  that  they  allow  him  tc 
their  land  and  enlarge  their  ditch,  and  use  it  for  co: 
his  water  to  and  on  his  land,  and  offered  to  contribute  1 
of  the  expense  of  maintaining  the  ditch  and  all  damaj; 
the  defendants  refused  to  permit  him  to  do  so. 


Plaintiff  asks  fhat  he  be  permitted  to  enlarge  defendants' 
ditch  to  the  extent  of  widening  it  one  foot  more;  that  he  hare 
a  perpetual  right  of  way  through  said  ditch  when  so  widened 
and  constructed  for  the  purpose  of  diverting  and  carrying  his 
water  from  Fort  Canyon  creek  to  his  land  for  irrigation  pur- 
poses; that  the  damages  for  such  right  of  way  and  use  of  the 
ditch  by  plaintiff  be  fixed  and  determined,  and  that  upon  pay- 
ment by  the  plaintiff  of  such  damages  he  have  such  ditch  con- 
demned to  the  extent  of  and  to  the  use  and  for  the  purposes 
above  set  forth^  and  that  defendants  be  enjoined  from  in  any 
way  or  manner  asserting  any  right  antagonistic  to  this  right 
of  plaintiff;  that  if  plaintiff  is  permitted  by  decree  of  this 
court  to  enlarge  and  use  the  ditch  as  aforesaid^  his  land  can 
be  made  productive  and  the  use  of  the  water  to  which  plain- 
tiff is  entitled  can  and  vrill  be  put  to  a  beneficial  and  public 
use  in  the  irrigation  of  plaintiff's  said  land^  and  for  no  other 
purpose.  Defendants  interposed  a  general  demurrer  to  plain- 
tiff's complaint^  alleging  that  the  complaint  does  not  state  facts 
sufBcient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled.  The  defendants  elected  to  stand  upon  their  de- 
murrer, and  the  plaintiff  introduced  evidence  in  support  of 
the  allegations  of  his  complaint,  and  the  court  entered  judg- 
ment  and  decree  in  favor  of  plaintiff,  condemning  defendants' 
land  as  prayed  for  in  the  *^  complaint;  and  for  a  reversal 
of  this  judgment  the  defendants  have  appealed  to  this  court 

Appellants  contend  that  the  order  of  the  district  court  ovei  • 
ruling  the  demurrer  was  erroneous  for  the  reason  that  the  con.- 
plaint  on  its  face  shows  that  the  use  to  be  made  of  the  prop- 
erty sought  to  be  condemned  is  strictly  private,  and  in  no  sense 
a  public  use.  Both  the  constitution  of  the  United  States  and 
the  constitution  of  this  state  provide  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion.*' This  provision  is  construed  to  mean  that  private  prop- 
erty cannot  be  taken  for  strictly  a  private  use,  which  counsel 
for  respondent  concede  to  be  the  true  and  proper  oonstruction. 
This  brings  us  to  the  only  question  presented  by  this  appeal, 
to  wit:  Was  the  condemnation  of  appellants'  land  in  this  case 
in  law  and  in  fact  for  a  public  use?  There  is  no  fixed  rule 
of  law  by  which  this  question  can  be  determined.  In  other 
words,  what  is  a  public  use  cannot  always  be  determined  by 
the  application  of  purely  legal  principles.  This  is  evident  from 
the  fact  that  there  are  two  lines  of  authorities,  neither  of  which 
attempt  to  lay  down  any  fixed  rule  as  a  guide  to  be  followed  in 
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all  cases.  One  class  of  authorities,  in  a  general  W8  ; 
that  by  public  use  is  meant  a  use  by  the  public  or  its  a^  i 
that  is,  the  public  must  have  the  right  to  the  actua 
some  way  of  the  property  appropriated;  whereas  the  o  i 
of  decisions  holds  that  it  is  a  public  use  within  the  i 
of  the  law  when  the  taking  is  for  a  use  that  will  proi  < 
public  interest,  and  which  use  tends  to  develop  the  gi  « 
nral  resources  of  the  commonwealth.  After  a  careful  i  : 
tion  of  the  leading  cases  on  this  subject,  we  are  of  the  ; 
that  the  class  of  decisions  last  mentioned  is  more  in  1  ! 
with  enlightened  public  policy  and  that  the  liberal  i  i 
tation  given  the  term  ''public  *••  use^*  which  the  le|  i 
has  in  effect,  declared  shall  be  followed  in  this  state  is  i  i 
conducive  to  individual  and  public  advancement  than 
fitricted  construction  adopted  and  followed  by  the  lim 
cisions  first  referred  to. 

The  question  of  the  manner  of  appropriation  and 
water  for  domestic,  irrigation,  mining  and  manufacturi 
poses  is,  and  ever  since  the  advent  of  the  early  pion<  i 
been,  the  most  important  and  vital  of  all  industrial  q  i 
with  which  the  people  within  this  arid  region  have  Ik  • 
fronted.    Their  requirements,  and,  we  might  add,  the : 
lute  necessities,  impelled  the  legislatures  and  courts  at  i : 
date  in  the  history  of  the  states  and  territories  strictly  i 
character  to  depart  from  and  lay  aside  as  impracticab 
legal  doctrines  and  rules  relating  to  the  control  and 
water  which  had  theretofore  been  adhered  to  and  folio  < 
ages,  and  to  adopt  and  put  in  operation  a  new  system  of 
ing  title  in  and  to  the  streams  which  are  within  the  ai  i 
the  use  of  which  was  found  to  be  indispensable  in  agrii ; 
pursuits,  in  mining,  in  the  establishment  of  industries, 
the  general  development  of  the  arid  states  and  territori : 
an  examination  of  the  records  of  the  early  cases  in  thi 
(then  territory)  wherein  the  court  declined  to  follow 
governed  by  the  common-law  doctrine  of  riparian  ri,| 
its  entirety,  the  same  arguments  were  advanced  by  those 
ing  title  to  water  under  and  by  virtue  of  this  doctrine 
advanced  by  appellants  in  this  case,  to  wit,  that  funds 
rights  were  being  interfered  with,  and  the  property  of  oi 
zen  was  being  taken  and  given  to  another.    We  verj 
doubt  whether  either  advocate  or  layman,  who  has  wil 
the  magnificent  results  wrought  by  the  change,  would  nci 
tend  that  the  constitution  was  overridden,  or  any  nati 
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legal  right  of  the  citizens  iiiTaded  and  their  propertj  oonSs- 
catedy  when  the  common-law  doctrine  of  riparian  rights  iras 
modified  for  the  pnrpoees  of  irrigation  and  mining,  and  a  st&- 
tem  for  appropriating  ^^^  and  acquiring  title  to  water  adopted 
that  made  it  possible  for  popolons  and  flourishing  oommon- 
wealths  to  grow  np  where  the  conntiy  otherwise  wonld  have 
remained  a  desert,  uninhabited,  with  the  possible  exception 
perhaps  of  an  occasional  cattle  or  sheep  ranch.    The  question 
of  how  to  increase  the  water  supply  in  the  arid  region  has 
steadily  grown  in  magnitude  and  importance  until  it  has  be- 
come national  as  well  as  local     Congress  realizing  the  great 
public  necessity  for  an  increased  water  supply,  and  appreciat- 
ing the  great  possibilities  that  may  be  accomplished  in  this 
and  other  stat^  and  territories  within  the  arid  belt  by  con- 
serving and  storing  the  high  and  surplus  waters  caused  by  tbe 
melting  snows  which  in  the  spring  months  come  down  from 
the  mountains  in  torrents,  and  are  either  wasted  in  the  deserts 
or  find  their  way  into  box  canyons,  where  they  can  never  be 
made  available  for  irrigation  or  other  useful  purposes,  bj  a 
provision  in  the  enabling  act  (section  12)  granted  to  this  state 
five  hundred  thousand  acres  of  public  lands  lying  within  the 
state,  vrith  which  to  create  a  fund  to  be  used  for  the  purpose 
of  building  reservoirs;  and  later  on,  by  an  act  known  as  tbe 
'•'irrigation  bill,*'  created  a  fund  from  the  public  revenues, 
which  is  swelling  into  the  millions  of  dollars,  for  the  purpose 
of  aiding  in  this  most  important  of  all  enterprises  of  a  public 
character  in  the  arid  west,  and  upon  the  success  of  which  its 
future  growth  and  prosperity  largely  depends.    The  large  ex- 
penditure of  public  funds  in  this  direcUcm  is  not  to  be  made 
for  the  purpose  of  enabling  the  states  and  territories  directly 
benefited  thereby,  in  their  sovereign  capacity,  to  engage  in  fann- 
ing and  other  lines  of  industry,  which  are  dependent  upon  the 
water  supply,  but  to  ultimately  enaible  the  citizens,  as  individ- 
uals, to  provide  themselves  with  homes,  and  to  furnish  addi- 
tional opportunities  for  the  further  development  of  the  great 
natural  resources  with  which  the  arid  region  abounds.    These 
questions,  which  are  the  most  important  with  which  the  arid 
states  and  territories  have  had  to  deal,  and  the  successive  steps 
that  have  been  taken  in  *®*^  advancing  our  system    of  irriga- 
tion, are  referred  to  for  the  purpose  of  showing  the  interest 
that  the  public  have  always  bad  and  must  of  necessity  continue 
to  have  in  the  question  of  irrigation.    The  natural  physical 
conditions  of  this  state  are  such  that  in  the  great  majority  of 
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394^  the  plaintiff  sought  to  condemn  a  right  of  way  OTer  cer- 
tain lands  to  a  mining  claim  owned  by  plaintiff,  to  be  used 
for  the  purpose  of  transporting  wood,  lumber,  timbers  and 
other  material  to  enable  it  to  conduct  and  carry  on  its  busiiieBB 
of  mining.    The  claim  was  made  in  that  case,  as  it  is  in  this 
that  the  statute  under  which  the  action  was  brought  was  unoon- 
stitutional  for  the  same  reasons  as  are  urged  in  the  caae  tefoie 
us.    Mr.  Chief  Justice  Hawley,  speaking  for  the  court,  says: 
^'That  mining  is  the  paramount  interest  of  the  state  is  not 
questioned.    That  anything  which  tends  directly  to  encourage 
mineral  developments  and  increase  the  «nineral  resources  of 
the  state  is  for  the  benefit  of  the  public,  and  is  calculated  to 
advance  the  general  welfare  and  prosperity  of  the  people  of 
this  state,  is  a  self-evident  proposition.     Hence,  it  necessarily 
follows  that,  if  the  position  contended  for  by  the  petitioner  is 
correct — ^and  I  believe  it  is — ^then  the  act  is  constitutional,  and 
should  be  upheld.    Although  other  and  weaker  reasons  have 
been  more  frequently  assigned,  it  seems  to  me  that  this  is  the 
true  interpretation  upon  which  courts  have  really  acted  in  sns- 
.  taining  the  right  of  eminent  domain  in  favor  of  railroads  and 
other  objects,  and  in  several  of  the  decided  cases  this  reason  is 
expressly  given.  ....  Now,  it  happens,  or  at  least  is  liable  to 
happen,  that  individuals,  by  receiving  the  title  *^  to  barren 
lands  adjacent  to  the  mines,  mills  or  works,  have  it  within  their 
power,  by  unreasonably  refusing  to  part  with  their  lands  for  a 
just  and  fair  compensation.  •  ...  to  greatly  embarrass^  if  not 
entirely  defeat,  the  business  of  mining  in  such  localities.    In 
my  opinion,  the  mineral  wealth  of  this  state  ought  not  to  be  left 
undeveloped  for  any  quantity  of  land  actually  necessary  to  en- 
able the  owner  or  owners  of  mines  to  conduct  and  carry  on  the 
business  of  mining.     Nature  has  denied  to  this  state  many  of 
the  advantages  which  other  states  possess,  but  by  way  of  com- 
pensation to  the  citizens  has  placed  at  her  doors  the  richest 
and  most  extensive  silver  deposits  ever  yet  discovered.    The 
present  prosperity  of  the  state  is  entirely  due  to  the  mining  de- 
velopments already  made,  and  the  entire  people  of  the  state 
are  directly  interested  in  having  the  future  development  un- 
obstructed  by  the  obstinate  action  of  any  individual  or  in- 
dividuals/'    In  the  case  of  Oury  v.  Goodwin,  3  Ariz,  255,  26 
Pac.  376,  practically  the  same  question  was  involved  as  is  pre- 
sented here,  and  the  supreme  court  of  Arizona,  in  an  elaborate 
and  exhaustive  opinion,  in  which  many  cases  are  cited  and  re- 
viewed, held  that  the  use  of  water  for  irrigation  is  a  public  u^, 
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and  that  an  act  of  the  Arizona  legifilature^  providing  for  the 
<*ondemnation  of  lands  for  canal  purposes,  was  constitutional: 
De  Qraflfenried  v.  Savage,  9  Colo.  App.  131,  47  Pac.  902; 
Tunker  v.  Nichols,  1  Colo.  661 ;  Schilling  v.  Eominger,  4  Colo. 
100.  In  the  case  of  Fallbrook  Irr.  Dist  v.  Bradley,  164  U.  S. 
112, 17  Sup.  Ct  Sep.  66,  41  L.  ed.  369,  the  court,  in  the  course 
of  the  opinion,  says:  ''On  the  other  hand,  in  a  state  like  Cali** 
fomi%  which  coiifessedly  embraces  millions  of  acres  of  arid 
lands,  an  act  of  the  legislature  providing  for  their  irrigation 
might  well  be  regarded  as  an  act  devoting  the  water  to  a  public 
use,  and  therefore  as  a  valid  exercise  of  the  legislative  power. 
•  .  •  •  To  irrigate,  and  thus  to  bring  into  possible  cultivation 
these  largo  masses  of  otherwise  worthless  lands,  would  seem 
to  be  a  public  purpose,  and  a  matter  of  public  interest,  not  con- 
fined to  the  land  owners,  ^^  or  even  to  any  one  section  of  the 
state.  The  fact  that  the  use  of  the  water  is  limited  to  the  land 
owner  is  not,  therefore,  a  fatal  objection  to  this  legislation.''  In 
conclusion  the  court  on  this  point  further  says:  ''We  have  no 
doubt  that  the  irrigation  of  really  arid  lands  is  a  public  purpose, 
and  the  water  thus  used  is  put  to  a  public  use'' :  EUinghouse  t., 
Taylor,  19  Mont.  462,  48  Pac.  767.  There  are  many  other, 
well-considered  cases  which  declare  the  same  general  doctrine 
as  those  referred  to,  but  we  deem  it  unnecessary  to  make  further 
oitations. 

The  judgment  of  the  district  court  is  affirmed;  the  costs  of 
ibis  appeal  to  be  taxed  against  the  appellants. 

Bartch,  J.,  concurs. 

Baskin,  C.  J.,  dissents. 


At  to  What  ii  a  PubUe  Vw  within  the  meaning  of  the  law  of  emi- 
nent domain,  see  the  recent  eases  of  Fallsburg  etc.  Mfg.  Co.  t.  Alex* 
ander,  101  Ya.  98,  99  Am.  St.  Bep.  855,  43  &  £.  194;  Healy  Lnmber 
Co.  ▼.  Morris,  33  Wash,  490,  99  Am.  St.  Bep.  964,  74  Pac.  681;  Gay- 
lords  y.  Sanitary  Dist.,  204  lU.  576,  98  Am.  St.  Bep.  235,  68  N.  £. 
522;  monographic  note  to  Beekman  ▼.  Saratoga  etc.  B.  B.  Co.,  22 
Am.  Dec.  687-707.  And  as  to  whether  property  may  be  taken,  under 
the  power  of  eminent  domain,  for  the  purpose  of  farthering  irriga- 
tion or  drainage,  see  In  re  Madera  Irrigation  Diet.,  92  Cal.  296,  27 
Am.  St.  Bep.  106,  28  Pac.  272,  675,  14  L.  B.  A.  755;  Paxton  etc  Land 
Co.  T.  Farmers'  etc  Land  Co.,  45  Neb.  884,  50  Am.  St.  Bep.  585,  64 
N.  W.  843,  29  L.  B.  A.  853;  Matter  of  TuthilL  163  N.  Y.  133.  79  Am. 
St.  Bep.  574,  57  N.  E.  803,  49  L.  B.  A.  78L 
Am.  St.  Rep.,  VoL  lOlHIl 
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[27  Utah,  205,  76  Pac,  876.] 

WATERS— Eights  of  Appropriators.— If  the  waters  of  a  nat- 
wal  stream  have  been  appropriated  according  to  law,  and  put  to  a 
beneficial  use,  tne  rights  thus  acquired  carry  with  them  an  interest 
in  the  stream  from  the  points  where  the  waters  are  diverted  to  the 
source  from  which  the  supply  is  obtained  and  any  interference  with  the 
stream  by  a  person  having  no  interest  therein,  to  the  damage  of  the 
appropriator,  is  unlawful  and  actionable,     (p.  965.) 

WATERS — ^Unlawfol  Interference  with.— A  Constitiitlonal 
provision  that  "all  existing  rights  to  the  use  of  any  of  the  waters 
of  this  state  for  any  usefiU  or  beneficial  purpose  are  hereby , recog- 
nized and  confirmed, '^  puts  it  beyond  the  power  of  any  person  to 
lawfully  go  upon  a  stream  of  water  in  which  he  has  acquired  no  right,, 
and  interfere  with  existing  rights,  or  to  destroy  or  cut  off  the  source 
of  supply,  of  such  stream,  although  it  consists  of  a  pond  or  a  lake, 
(p.  965.) 

WATERS  Appropriation— Sources  of  Supply. — ^If  lakes  form 
a  part  of  the  source  of  supply  of  a  creek,  and  with  the  exception  of 
one  of  such  lakes  form  a  part  of  the  natural  channel  of  one  of  the 
tributaries  of  such  creek,  prior  appropriators  of  the  waters  of  the 
ereek  are  entitled  to  the  same  usufructuary  rights  to  the  waters  which 
naturally  flow  and  collect  in  such  lakes,  and  which  eventually  find 
their  way  into  the  main  channel,  as  they  have  to  the  balance  of  the 
natural  flow  of  the  creek,     (pp.  965,  96&) 

J.  M.  Thomas  and  Pierce,  Critclilow  &  Barrette,  for  the  ap- 
pellants. 

Sutherland,  Van  Cott  &  Allison,  for  the  respondents. 

■^  McCABTY,J.  This  is  an  action  to  qniet  title  to  six  reser- 
Yoir  sites  and  to  all  surplus  waters  that  flow  into  said  sites  from 
the  country  surrounding  them,  and  to  restrain  defendants  from 
interfering  with  any  of  the  reservoirs  and  reservoir  sites,  dams, 
headgates,  or  other  improvements  thereon,  or  from  appropriat- 
ing to  their  own  use  any  of  the  waters  stored  or  to  be  stored 
therein.  Four  of  these  reservoir  sites  are  situated  within  the 
watershed  and  near  the  headwaters  of  Little  Cottonwood 
Canyon,,  and  the  other  two  reservoir  sites  are  situated  lower 
down,  and  on  the  main  channel  of  Little  Cottonwood  creek.  The 
complaint  contained  three  causes  of  action.  The  first  and  sec- 
ond causes  of  action  were  to  recover  damages  from  defendants 
for  their  alleged  wrongful  interference  with  some  of  the  reser- 
voir sites,  and  the  alleged  appropriation  of  the  waters  stored 
therein;  and  the  third  cause  of  action  to  quiet  plaintiffs'  title 
to  the  several  sites  and  to  all  surplus  wafers  flowing  therein,  and 
to  enjoin  defendants  from  interfering  with  plaintiff's  rights  to 


propnated  waters  that  now  therein,  but  deny  their  nght  to 
lower  the  outlets  and  drain  the  lakes  of  water  which  the 
'^®  plaintiffs  have  not  held  back  and  stored  by  means  of  their 
artificial  embankments;  whereas  the  plaintiffs  claim  the  right  to 
not  only  draw  off  the  surplus  waters  stored  by  them,  but  to  cut 
down  the  natural  barriers  at  the  outlets,  and  drain  the  lakes  of 
tiie  water  which  nature  has  stored  therein.    This  appears  to  be 
about  the  only  material  controverted  question  involved  in  the 
ease,  as  the  evidence  shows  that  the  Alta  and  Gadd  Valley 
leservoirs  are  uncompleted,  and  in  no  condition  to  hold  water. 
A.  F.  Doremus,  the  state  engineer,  was  called  as  a  witness, 
and  testified  that  he  made  an  examination  of  the  lakes  in  1901, 
and  found  that  Bed  Fine  No.  1  is  formed  by  a  natural  barrier 
across  the  bed  of  the  canyon,  composed  of  large  cubes  of  granite, 
earth  and  graveL    Through  this  barrier  the  plaintiffs  had  cut 
a  channel  from  seven  to  eight  feet  in  depth  in  which  a  culvert 
had  been  built    *'Above  this  lake,  and  in  the  same  neighbor- 
hood, were  three  others.    The  only  overflow  that  was  apparent 
was  from  the  lower  lake.    From  the  second  lake  you  could  hear 
the  water  running,  but  you  could  not  see  a  continuous  stream. 
You  could  see  it  in  places  between  the  spaces  in  the  rocks.     It 
escaped  from  this  barrier,  and  discharged  into  the  other  lake. 
This,  in  a  general  way,  describes  the  situation.    As  to  the  art- 
ificial work  done  on  Bed  Fine  No.  1,  my  opinion  is  that  it  is 
not  capable  of  storing  water  to  any  greater  extent  than  the 
natural  barrier  would  have  done.    In  the  first  place,  it  was  not 
much,  if  any,  higher.    In  the  second  place,  it  was  not  con- 
structed in  a  manner  that  would  hold  water  as  well  as  the 
natural  barrier.     It  would  be  like  substituting  a  leaky  barrel 
lor  a  tight  barrel.     It  is  not  calculated  to  hold  water.     There 
was  a  small  overflow  at  Bed  Fine  No.  1.'*    The  record  shows 
that  practically  the  same  conditions  existed  at  the  other  lakes. 
It  will  thus  be  observed  that  the  work  done  on  the  several  reser- 
voirs was  not  of  a  character  to  increase  their  capacity  for  holding 
water.     Therefore,  the  only  change  made  by  plaintiffs  affecting 
the  volume  of  water  in  *^  Little  Cottonwood  creek  was  to 
drain  the  lakes  in  a  few  days  by  drawing  therefrom  large  quan- 
tities of  water,  which  from  time  immemorial  had  gradually, 
during  the  hot  summer  months,  when  most  needed,  found  its 
way  into  the  main  channel  of  the  creek.     The  effect  of  the 
course  thus  pursued  by  plaintiffs  was  to  diminish,  rather  than 
increase,  the  supply  of  water  in  this  creek.    The  court  found 
Ihe  issues  in  favor  of  the  defendants,  and  plaintiffs  appealed. 
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It  is  settled  in  this  arid  region  by  abundant  aut 
when  the  waters  of  a  natural  stream  have  been  a] 
according  to  law^  and  put  to  a  beneficial  use^  the 
acquired  carry  with  them  an  interest  in  the  strean 
points  where  the  waters  are  diverted  from  the  natui 
to  the  source  from  which  the  supply  is  obtained^  and 
ference  with  the  stream  by  a  party  having  no  inter 
that  materially  deteriorates  the  water  in  quantity 
previously  appropriated,  to  the  damage  of  tiiose  ent 
use,  is  unlawful  and  actionable:  Kinney  on  Irrigi 
Bear  Eiver  &  Auburn  Water  etc.  Co.  v.  New  York  1 
Cal.  327,  68  Am.  Dec.  325;  Hill  v.  King,  8  Cal.  ; 
Canal  etc.  Co.  v.  Vaughn,  11  CaL  143,  70  Am.  Dec.  ' 
nix  Water  Co.  v.  Fletcher,  23  CaL  482;  Natoma  Wal 
V.  McCoy,  23  Cal.  491 ;  Stein  Canal  Co.  v.  Kern  Islai 
53  Cal.  563;  Lobdell  v.  Simpson,  2  Nev.  274,  90  Am 
Section  1,  article  17  of  the  constitution  of  Utah  pr 
''all  existing  rights  to  the  use  of  any  of  the  waters  oi 
for  any  useful  or  beneficial  purpose,  are  hereby  reco. 
confirmed.*'  It  will  thus  be  observed  that  the  orga 
this  state  has  put  it  beyond  the  power  of  any  party  ' 
go  upon  a  stream  of  water  in  which  he  has  acquirei 
and  interfere  with  existing  rights,  or  destroy  or  < 
source  **^  of  supply  of  such  stream  because  it  happ 
pond  or  lake.  It  is  a  matter  of  common  knowledge 
of  the  most  valuable  and  penhanent  sources  of  wa 
in  this  state  are  its  numerous  lakes,  which  bodies  of 
in  size  from  a  few  square  rods  to  several  townships 
extent,  and  sections  1265  and  1266  of  the  Revised  I 
1898  recognize  the  rights  that  have  been  acquired  b] 
ation  of  the  waters  of  the  lakes,  as  well  as  oUier  natu 
of  supply  wiitun  the  state. 

It  is  conceded  that  respondents  are,  and  for  many 
been  the  owners  of  and  entitled  to  the  use  of  all  1 
flow  or  primary  waters  of  Little  Cottonwood  creek, 
in  the  light  of  the  foregoing  principles,  the  only  q 
our  determination  is.  Do  the  natural  waters  of  the  1 
consideration  form  a  part  of  the  source  of  supply  of 
tonwood  creek?  If  they  do,  then  the  judgment  of  1 
court  must  be  aflBrmed.  The  great  preponderance  < 
dence  not  only  shows  that  the  lakes  in  question  fom 
the  source  of  supply  of  this  creek,  but,  with  the  c: 
the  upper  lake,  they  form  a  part  of  the  natural  chai 
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of  its  tributaries;  hence  it  necessarily  follows  that  respondents 
have  the  same  usufructuary  rights  to  the  waters  which  natu- 
rally flow  and  collect  in  these  lakes,  which  eventually  find  their 
way  into  the  main  channel,  as  they  have  to  the  balance  of  the 
natural  flow  of  the  creek:  Malad  Valley  Irr.  Co.  v.  Campbell, 
2  Idaho,  411,  18  Pac.  52.  While  it  is  the  policy  of  the  state 
to  encourage  enterprises  which  tend  to  increase  the  available 
supply  of  water  in  the  state,  yet  parties  engaged  in  these  laud- 
able undertakings  must  respect  the  vested  rights  of  others  to 
the  streams  and  other  sources  of  water  supply  throughout  the 
state  accrued  to  them  by  prior  appropriation. 

The  judgment  is  afiSimed;  the  costs  of  tliis  appeal  to  be  taxed 
against  appellants. 

Baekin,  G.  J.,  and  Bartch,  J.,  concur. 

A  Prior  ApfMropriator  of  the  Water  of  a  natural  stream  seeures  a 
property  right  therein:  Farm  Investment  Go.  v.  Carpenter,  9  W70. 
110,  87  Am.  St.  Eep.  918,  61  Pac.  258.  See,  too,  Willey  t.  Decker, 
11  Wyo.  490,  100  Am.  St.  Eep.  939,  73  Pac.  210;  Walsh  t.  WaUace, 
26  Nev.  299,  99  Am.  St.  Eep.  692,  67  Pac.  914.  A  prior  appropria- 
tor  of  water  from  the  main  stream  is  not  snbjeet  to  subsequent 
appropriation  from  its  tributaries  by  others:  Striekler  t.  Colorado 
Springs,  16  Colo.  61,  25  Aul  St.  Eep.  245,  26  Pac.  313;  Farmers' 
etc  Ditch  Co.  v.  A^cultural  Ditch  Co.,  22  Colo.  513,  55  Am.  St 
Eep.  149,  45  Pao.  444. 


HEAVET  y.  COMMERCIAL  NATIONAL  BANK. 
[27  Utah,  222,  75  Pac.  727.] 

rOBOEBY— Negotiable  In8tnimeiit& — ^If  a  bank  by  mistake 
informs  a  person  that  it  holds  a  deposit  of  money  to  his  credit,  anJ 
the  addressee  requests  a  draft  for  the  amount,  and  upon  receiving 
such  draft  indorses  it,  receivinpr  the  money,  his  indorsement  does 
not  constitute  forgery,     (p.  969.) 

NEGOTIABLE  INSTBX7MENTS— NegUgeaoe  of  Drawsr^If 
the  drawer  of  a  bill  of  exchange,  draft  or  check  has  been  induced 
through  fraud  to  deliver  it  to  an  impostor,  believing  him  to  be  the 
real  person  named  therein,  and  such  impostor  negotiates  tlie  in- 
strument, and  receives  payment  thereon  from  an  innocent  third  per- 
son, as  between  the  bona  fide  bolder  and  drawer,  the '  latter  must 
stand  the  loss.     (p.  970.) 

BANES  AND  BANKINGS— Negotiable  IbstnimeiitB— NegU- 
gence  of  Indorsee. — ^If  a  bank  by  mistake  informs  a  person  that  it 
liolds  a  certain  sum  of  money  on  deposit  to  his  credit,  and  he 
shows  the  letter  so  informing;  to  a  third  person,  and  requests  from 
I  he  bank  a  draft  for  the  amount  of  the  deposit,  which,  when  re- 
ceived he  indorses  to  such  third  person,  who  pays  him  the  amount 
of  the  deposit,  as  between  such  third  person  and  the  bank  the  latter 
i.iust  stand  the  loss.     (p.  970.) 
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Heywood  &  McCormick^  for  the  appellant 
Henderson  &  MacMillan,  for  the  respondent 

'^  McCABTY^  J.  The  transactions  and  drcnmstances  ont 
of  which  this  action  arose  are  as  follows: 

On  Noyember  10,  1902,  one  P.  M.  Cnshnahan  deposited  wifli 
•defendant  bank  the  snm  of  three  hnndred  and  seventy-five  dol- 
lars for  the  credit  of  one  James  MoUoy.  The  same  day  the 
derk  of  defendant  bank  wrote  such  information  npon  a 
""^  postal  card  addressed  to  James  Molloy,  Corinne,  inclosed 
finch  postal  card  in  an  envelope,  which  he  by  mistake  addressed 
to  James  Malloy,  Denver,  Colorado.  This  card  was  received 
b}*  one  James  Malloy,  of  Denver,  who  on  November  17th,  wrote 
<lcfendant  bank  as  follows: 

*T)cnver,  Colo.,  Nov.  17,  1902, 
^.  D.  Byan,  Cashier,  Ogden,  Utah. 

''Dear  Sir:  Yonr  P.  C.  of  the  10th  received.  Please  send  me 
New  York  draft  for  the  $375.00,  less  yonr  charges. 

^'JAMES  MALLOY. 

*'2219  Larimer  street,  Denver,  Colo." 

Before  sending  the  letter,  Malloy  showed  it  to  plaintiff  herein. 
Upon  receipt  of  this  letter,  and  believing  it  came  from  its  de- 
positor, in  compliance  therewith,  defendant  bank  made  ont  the 
following  draft: 

,    ^'Commercial  National  Bank, 
^TTo.  14,601.  Ogden,  Utah,  Nov.  20,  1902. 

"Pay  to  the  order  of  James  Malloy,  three  hundred  and  sev- 
enty-four and  sixty  one-hundredths  ($374.60)  dollars. 

'TJ.  T.  HUME, 
"Cashier. 
*To  Kountze  Bros.,  Bankers,  New  York.*' 

This  draft  was  inclosed  with  the  following  letter,  which  was 
forwarded  to  the  address  indicated  in  Malloy's  letter  of  No- 
vember 17ih,  which  was  plaintiff^s  place  of  business: 

'  ''Ogden,  Utah,  Nov.  20,  1902. 

^'Mr.  James  Malloy,  Denver,  Colo.,  2219  Larimer  St. 

'T)ear  Sir:  Complying  with  yours  of  the  17th,  we  inclose 
New  York  draft  for  $374.60. 

^TToura  tmlv. 

•T.  D.  RYAN, 
''Cashier. 
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When  the  draft  arrived  in  Denver,  the  letter  in  which  it  wa& 
inclosed  was  received  by  plaintiff  and  by  him  handed  to  Jame& 
Malloy,  whom  he  ^^  had  known  for  a  couple  of  years.  Th& 
letter  was  opened  and  the  draft  produced  in  plaintiff's  pres- 
ence, and  thereupon  James  Malloy  requested  plaintiff  to  go  with 
him  to  the  bank  and  get  the  money,  which  plaintiff  did.  He 
identified  him  there  as  James  Malloy,  but  was  requested  by 
the  bank  to  place  his  (plaintiff's)  name  upon  the  back  of  the 
draft  This  being  done,  the  money  was  handed  to  plaintiff,  and 
by  him  then  and  there  delivered  to  Malloy.  On  November  20tb 
James  MoUoy  (the  real  party  for  whom  the  money  was  depos- 
ited) came  into  the  bank,  and  it  was  then  discovered  that  a. 
mistake  had  been  made,  and  the  bank  imposed  upon  by  the  Mal- 
loy letter  of  November  17th.  The  payment  of  the  draft  was- 
immediately  stopped  in  New  York  and  an  effort  made  to  stop 
payment  in  Denver.  Wden,  in  due  course  of  business,  the  draft 
reached  New  York  payment  was  refused,  and  the  draft  was 
protested  and  returned  to  the  Denver  bank,  which  bank  there- 
upon charged  the  amount  of  the  draft  against  plaintiff's  ac- 
count James  Malloy,  of  Denver,  disappeared  immediately 
after  the  draft  was  cashed  by  the  Denver  tenk.  It  appears  that 
the  defendant  bank  was  well  acquainted  with  the  signature  of 
James  MoUoy,  of  Corinne,  both  from  seeing  it  upon  his  checks 
drawn  against  his  deposits  in  the  bank,  and  also  as  indorsed 
upon  the  back  of  dividend  checks,  he  being  a  stockholder  of 
tlie  defendant  bank.  The  account  of  James  MoUoy  in  the  bank 
was  carried  in  the  name  of  James  Malloy,  but  his  signature 
and  indorsements  were  always  "James  MoUoy/'  The  cause 
was  tried  by  the  court  sitting  without  a  jury.  The  court,  after 
hearing  the  evidence,  found  the  issues  in  favor  of  plaintiff,  and 
rendered  judgment  in  his  behalf  for  the  amount  of  the  draft 
and  interest  thereon.     Defendant  bank  appeals. 

Appellant  contends  that  James  Malloy,  having  procured  the 
draft  by  artifice  and  fraud,  acquired  no  right  *^  or  title  to  the 
same,  and  that  his  indorsement,  which  appellant  insists  was  a 
forgery,  could  not  and  did  not  invest  respondent  with  any  legal 
right  to  recover  on  the  instrument  which  Malloy  himself  did  not 
possess,  however  innocent  and  free  from  blame  the  respondent 
may  have  been  in  the  part  he  took  in  the  transaction  which 
eventually  put  him  in  possession  of  the  draft.  The  rule  con- 
tended for  by  appellant  has  been  held  to  apply  to  cases  in  which 
the  draft  or  bill  has  been  lost  or  stolen,  and  then  n^otiated 
upon  a  forged  indorsement,  but  the  facts  in  this  case  do  not 
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bring  it  within  that  rule.  The  draft  in  question  was  issued  by 
appellant  on  Malloy'e  order,  in  his  favor,  and  he  is  the  man 
to  whom  it  was  sent  True,  appellant  at  the  time  believed  him 
to  be  the  James  Molloy,  of  Corinne,  in  whose  favor-  the  deposit 
was  made  against  which  the  draft  was  supposed  to  have  beens 
drawn.  The  fact,  however,  remains  that  James  Malloy,  of  Den- 
ver, is  the  man  to  whom  the  draft  was  sent.  The  record  ehows 
that  when  he  negotiated  the  instrument  he  made  no  attempt 
to  impersonate  some  other  person^  and  he  indorsed  it  by  writing 
his  own  name  on  the  back  thereof  without  any  intention  that 
his  signature  should  be  taken  for  that  of  any  other  person.  Un- 
der these  circumstances,  whatever  crime  Malloy  may  have  com- 
mitted by  procuring  and  negotiating  the  draft  in  the  manner 
he  did^  it  is  evident  that  his  indorsement  of  it  did  not  constitute 
forgery:  2  Bishop's  Criminal  Law,  683.  Even  if  Malloy*s  in- 
dorsement of  the  draft  were  construed  to  be  a  forgery,  it  could 
cot,  in  the  face  of  the  admitted  facts  in  this  case,  and  the  great 
weight  of  judicial  authority,  aflfect  the  result.  While  therej 
are  a  few  cases  which  hold  to  the  contrary,  yet  the  majority  of 
the  decisions  which  we  think  contain  the  better  reasoning  hold 
that,  where  a  drawer  of  a  check,  draft  or  bill  of  e;xchange  ha» 
been  induced,  through  fraud,  to  deliver  it  to  an  impostor,  be- 
lieving him  to  be  the  person  named  in  the  check,  draft  or  bill 
of  exchange,  and  the  impostor  negotiates  the  instrument,  and 
receives  payment  thereon  from  an  innocent  ^*®  third  party,  as 
between  tiie  bona  fide  holder  and  drawer,  the  latter  must  stand 
the  loss:  Land  etc.  Trust  Co.  v.  Northwestern  Nat  Bank,  19G 
Pa.  St  230,  79  Am.  St  Eep.  717,  46  Atl.  420,  60  L.  R.  A.  75; 
United  States  v.  National  Ex.  Bank  (C.  C),  45  Fed.  163;  Bob- 
ertscm  y.  Coleman,  141  Mass.  231,  66  Am.  Eep.  471,  4  N.  E. 
619;  Crippen  v.  American  Nat.  Bank,  61  Mo.  App.  608;  Bur- 
rows V.  Western  Union  Tel.  Co.,  86  Minn.  490,  91  Am.  St  Rep* 
380,  90  N.  W.  1111,  68  L.  B.  A.  433;  Emporia  Nat  Bank  v. 
Shotwell,  36  Kan.  360,  67  Am.  Eep.  171,  11  Pac.  141. 

In  this  case  it  appears  that  appellant  was  well  acquainted 
with  the  signature  of  James  Molloy,  of  Corinne,  who  was  both 
a  depositor  and  a  stockholder  of  defendant  bank,  and  that  hia 
signature  is  easily  distinguished  from  that  of  James  Malloy, 
of  Denver,  Colorado,  to  whom  the  draft  was  sent  Not  only 
is  there  a  marked  dissimilarity  between  the  signatures  of  the 
two  men,  but  their  names  are  spelled  differently.  Therefore,  it 
is  manifest  that,  if  appellant  had  exercised  ordinary  care  and 
prudence  at  the  time  it  received  the  order  from  James  Malloy^ 
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of  Denver,  for  the  draft,  it  would  not  have  been  possible  for 
him  to  have  perpetrated  the  fraud  and  procured  the  draft 
Not  only  did  appellant  fail  to  exercise  ordinary  business  carq 
on  this  occasion^  but  accompanied  the  draft  with  a  letter  which 
was  sufficient  to  enable  Malloy  to  dispel  every  doubt  that  the  or- 
dinary business  man  might  oitertain  as  to  the  regularity  of  the 
transaction  that  put  him  in  possession  of  the  instrument.  The 
rule  is  tersely,  and,  we  think,  correctly,  stated  in  the  case  of 
Crippen  v.  American  Nat  Bank,  51  Mo.  App.  508,  as  follows: 
^'That  when  both  parties  to  a  transaction  are  innocent,  and  the 
loss  must  fall  upon  one,  it  should  be  upon  the  one  who  in  law 
most  facilitated  the  fraud/'  Appellant^  having  issued  and 
placed  in  the  hands  of  an  impostor  its  draft,  a  negotiable  instru- 
ment that  is  accepted  and  exchanged  with  almost  the  same  de- 
gree of  confidence  in  commercial  centers  as  are  national  bank 
notes,  ought  not  to  be  permitted  to  repudiate  it,  and  compel 
respondent,  who  honestly  *®®  and  in  good  faith  became  an  in- 
dorser,  to  stand  the  loss,  which  the  record  shows  was  made  pos- 
sible by  appellant  failing  to  observe  the  usual  and  customary 
business  rules  followed  by  banking-houses  and  other  commercial 
institutions  in  issuing  this  class  of  paper.  As  was  said  by  the 
court  in  the  case  of  Levy  v.  Bank  of  Ajnerica^  24  La.  Ann.  220, 
13  Am.  Bep.  124:  ''The  plaintiffs  cannot  successfully  complain 
that  the  bank  failed  to  protect  them  from  the  devices  of  a  per- 
son who  had  with  so  little  effort  deceived  and  defrauded  them. 
•  •  •  •  It  seems  to  us  that  they  are  endeavoring  to  make  the 
bank  repair  a  loss  which  they  brought  on  themselves  by  their 
own  carelessness/'  In  this  caae  it  was  not  shown,  nor  is  it 
claimed,  that  there  was  any  fact  or  circumstance  connected 
with  the  transaction  by  which  respondent  became  the  owner  of 
the  draft  in  question  that  would  have  justified  the  slightest 
suspicion  on  bis  part  that  Malloy  obtained  it  by  fraud;  but,  on 
the  other  hand,  he  knew  that  Malloy  had  sent  an  order  for  the 
draft,  which,  when  issued,  was  forwarded  to  respondent's  place 
oi  business,  the  letter  opened  in  his  presence,  and  the  draft  pro- 
duced and  shown  to  him  by  a  man  whom  he  had  known  for 
two  years.  Under  these  circumstances  respondent  did  no  more 
in  identifying  Malloy  and  indorsing  the  draft  than  any  busi- 
ness man  of  ordinary  prudence  would  have  been  justi£ed  in 
doing  under  the  same  or  similar  circumstances. 

We  are  of  the  opinion,  and  so  hold,  that  appellant,  by  its  own 
carelessness  having  furnished  Malloy  the  means  by  which  ha 
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perpetrated  the  fraud,  ought   to   stand   the   loss   occamoned 
thereby. 

The  judgment  is  a£Brmed,  with  costs. 

Baskin,  C.  J.,  and  Bartch,  J.,  concur. 

For  AufhoriUei  bearing  upon  the  deeiaion  in  the  principal  enat, 
see  Land  Title  and  Tniat  €o.  v.  Northwestern  Nat.  Bank,  190  Pa. 
St.  230,  79  Am.  St.  Bei>.  717,  46  Atl.  420,  50  L.  B.  A.  75;  Barrows 
V.  Western  Union  TeL  Co.,  S6  Minn.  499,  91  Am,  St.  Rep.  880,  90  N. 
W.  1111;  First  Nat.  Bank  v.  City  Nat.  Bank,  182  Mass.  180.  85  N. 
E.  24,  58  L.  B.  A.  488,  94  Am.  St.  Bep.  687,  and  monographie  note. 


BLOCK  &  GRIFF  v.  SCHWARTZ. 
[27  Utah,  887,  76  Pac.  22.] 

OONBTITUTIOKAL  IaAW.— Statutes  wlU  not  be  Declared 
Void  simply  because,  in  the  opinion  of  the  court,  thej  are  unwise, 
or  opposed  to  justice  and  equity.  Statutes  must  in  some  way  violate 
«-oT)8titutional  provisions  in  order  that  they  may  be  declared  void. 
(p.  974.) 

0OK8TITUTI0KAL  GUABANTT  that  Ko  Person  Shall  be 
Deprived  of  life,  liberty  or  property,  without  due  process  of  law 
embraces  not  only  freedom  from  servitude  and  from  imprisouTiient 
and  arbitrary  restraint  of  person,  but  also  all  our  religious,  civil, 
political  and  personal  rights,  including  the  right  in  each  subject  to 
purchase,  hold,  and  sell  or  dispose  of  his  property  in  the  same  way 
that  his  neighbor  may,  and  of  such  "liberty''  no  one  can  be  de- 
prived without  due  process  of  law.     (p.  976.) 

CONSTITUTIONAL  LAW—Liberty  to  Sell  Property.— A 
statute  which  deprives  an  owner  of  his  "liberty"  to  seU  his  prop- 
erty, or  contract  in  relation  thereto,  in  the  same  manner  as  others 
engaged  in  the  same  business  may  lawfully  do,  invades  his  guaran* 
teed  constitutional  rights,  and  cannot  be  upheld,     (p.  977.) 

OONSTITUTIONAIi  IiAW  —  ZSxercise  of  Police  Power. — 
Neither  the  legislature  nor  the  executive  can,  under  the  guise  of 
police  regulation,  arbitrarily  or  unjustly,  without  good  cause,  restrict 
or  infringe  upon  the  property  rights  or  the  liberty  of  any  person 
within  the  protection  of  the  constitution,  and  whenever  the  legis- 
lature undertakes  to  determine  what  is  a  proper  exercise  of  the 
police  power,  its  determination  is  a  subject  of  judicial  scrutiny,  (p. 
980.)  

CONSTITUTIONAL  LAW.— Police  Power  may  be  exercised 
to  promote  the  safety,  health,  comfort  and  welfare  of  society,  and 
to  sustain  legislation  as  a  proper  exercise  of  such  power,  it  must 
have  reference  to  some  such  end.     (p.  980.) 

CONSTITUTIONAL  LAW.— Exercise  of  Police  Power  does 
not  justify  the  enactment  of  a  statute  prohibiting  solvent  mer- 
chants from  disposing  of  their  stock  of  goods  in  bulk  without 
notifying  their  creditors,     (pp.  980,  981.) 
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OOmmrunxmAJM  ZJLW~4Ratst«i  SegiOatiBC  Uls  9t 
of  Goods  in  Bslk^— A  sUtnte  prohibitiiig,  under  &  penftltj,  laj  mer- 
ehant,  whether  solvent  or  insolvent,  from  selling  or  disposiitg  of  his 
stock  of  goods  in  bulk,  without  an  inventoiy  thereof  and  notifica- 
tion to  his  creditors,  and  which  applies  also  to  persons  acting  in  a 
iSdneiarj  capacity  and  under  judicial  process,  and  which  docs  not 
applj  to  merchants  who  are  not  indebted,  is  nnconstitntional  as  de- 
priving a  solvent  merchant  of  his  property  and  liberty  to  contract 
withont  dna  proeeSB  of  law,  and  as  being  class  l^islation.  (p. 
981.) 

OOygTlTUTlOyAL  ZJLW.— SUtntes  Which   Pndah   CMbIb- 


any  Ono  Fexson  for  the  doing  of  an  act  which  another  person  in  tho 
same  line  of  business  may  lawfully  do,  are  unconstitutional,  as  be* 
ing  class  legislation,  and  as  a  deprivation  of  property  and  liberty 
withont  due  process  of  law.    (p.  986.) 

Zane  &  Stringf ellow,  for  the  appellant 

W.  B.  Hnthinson^  for  the  respondent 


BABTCH,  J.  This  action  was  originally  bronght  in  a 
justice's  court  on  April  2,  1902,  to  recover  two  hundred  and 
seventy-seven  dollars  and  forty-seven  cents  for  merchandise 
sold  and  delivered  to  the  defendant  ^^^  Schwarts.  On  the 
same  day,  at  the  instance  of  the  plaintiffs,  the  goods  were  at- 
tached while  in  the  possession  of  the  intervener,  John  Mann^ 
to  whom  Schwartz  had  previously,  on  March  29,  1902,  sold  and 
delivered  the  same  for  the  sum  of  five  hundred  and  fifty  dollars,, 
which  was  its  fair  value,  the  purchase  having  been  made  in 
good  faith.  After  the  writ  of  attachment  was  levied  upon  the 
goods  the  purchaser  filed  his  complaint  in  intervention,  claim- 
ing to  own  all  the  property  included  in  the  levy,  and  praying 
that  the  attachment  he  dissolved,  and  the  goods  restored  to  his 
possession,  and  for  damages  and  costs.  Neither  the  seller  nor 
the  purchaser  made  an  inventory  of  the  merchandise  before  sale, 
as  required  by  the  act  approved  March  14,  1901  (Utah  Se««s. 
Laws,  p.  67,  c.  67)  ;  nor  did  they  in  other  respects  comply  with 
the  requirements  of  that  act  The  cause  was  first  tried  in  the 
justice's  court,  where  judgment  was  rendered  in  favor  of  the 
intervener,  and  then  appealed  to  ^md  tried  in  the  district  courts 
where  the  sale  was  held  fraudulent  and  void  under  the  statute 
referred  to,  and  judgment  rendered  in  favor  of  the  plaintiffs. 
The  appeal  to  this  court  presents  simply  the  question  of  the  con- 
stitutionality of  the  law  relating  to  the  sale  of  merchandise  in 
bulk,  found  in  that  enactment. 

The  appellant  contends  that  the  act  is  uncon^itutional  and 
void,  and  that,  therefore,  he  cannot  be  pimished  for  a  violation 
of  its  provisions.     He  insists  that  it  is  repugnant  to  and  in 
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conflict  with  both  federal  and  state  constitutions,  in  that  it 
abridges  and  interferes  with  the  inherent  and  inalienable  rights 
which  are  guaranteed  to  every  subject  by  both  constitutions. 
The  respondent  contends  that  the  act  is  not  in  conflict  with 
the  supreme  law,  but  is  the  result  of  a  proper  exercise,  by  the 
legislature,  of  the  police  power  of  the  state.  In  determining 
the  question  thus  presented  it  behooves  us  to  be  mindful  of  the 
fact  that  the  enactment  in  controversy  has,  in  the  judgment  of 
l)oth  the  legislative  and  executive  branches  of  the  state  govern- 
ment, been  declared  a  valid  exercise  of  legislative  power.  Courts 
*•*  will  always  approach  such  a  judgment  with  that  considera- 
tion and  respect  which  is  due  to  tiie  co-ordinate  branches  of  the 
government,  and  if,  upon  an  examination  and  comparison  of  the 
enactment  with  the  constitutional  provisions  which  it  is  claimed 
to  violate,  there  is  a  well-grounded  doubt  of  its  validity,  such 
doubt  must  be  resolved  in  favor  of  its  constitutionality.  If, 
however,  notwithstanding  the  enactment  was  passed  with  all 
due  deliberation  and  formalities,  it  be  found  to  contravene 
constitutional  provisions,  or  to  constitute  an  infringement  upon 
the  rights  of  individuals  guaranteed  by  the  constitution,  then 
the  courts  have  the  conceded  power  to  declare  void  the  enact- 
ment, as  being  a  violation  of  the  supreme  law  of  the  land.  But, 
although  such  power  is  lodged  in  the  courts,  they  will  not  de- 
clare void  a  legislative  enactment  unless  there  is  a  substantial 
conflict  between  it  and  the  constitution;  and  so  high  a  regard 
do  the  courts  entertain  for  the  judgment  of  the  makers  of  the 
law  that  in  determining  the  validity  of  an  enactment  every 
presumption  will  be  indulged  in  favor  of  its  constitutionality. 
The  question  of  the  validity  of  a  legislative  act  can  alone  be 
determined  by  reference  to  the  constitutional  inhibitions  and 
restraints.  Whenever  as  to  any  subject  within  the  jurisdiction 
of  the  state,  the  constitutions  of  the  state  and  of  the  United 
States  are  silent,  the  legislature  may  speak;  and  when  it  does 
fipeak  its  enactment  will  not  be  declared  void  simply  because, 
in  the  opinion  of  the  court,  it  is  unwise,  or  opposed  to  justice 
and  equity.  The  sole  question  in  such  case  is  whether  the  act 
violates  the  supreme 'law  of  the  state  or  of  the  United  States. 
If  it  does,  it  is  the  plain  duty  of  the  courts  to  declare  its  in- 
validity. The  question  under  consideration  must  be  determined 
in  the  light  of  these  principles,  which  have  been  frequently 
asserted  by  the  courts. 

Section  1  of  the  act  in  controversy  reads:  *'A  sale  of  any 
portion  of  a  stock  of  merchandise  otherwise  than  in  the  ordinary 
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seller's  business^  or  a  sale  of  ^^^  an  entire  stock  of  merchandise 
in  bulk,  is  fraudulent  and  void  as  against  the  creditors  of  the 
seller,  unless  the  seller  and  purchaser  shall  at  least  five  dajs 
before  the  sale  make  a  full  and  detailed  inventory,  showing 
the  quantity,  and  so  far  as  possible,  with  the  exercise  of  reason- 
able diligence,  the  cost  price  to  the  seller  of  each  article  to  be 
included  in  the  sale,  and  unless  such  purchaser  shall  at  leafit 
five  days  before  the  sale,  in  good  faith,  make  full  and  explicit 
inquiry  of  the  seller  as  to  the  names  and  places  of  residence  or 
places  of  business  of  each  and  all  of  the  creditors  of  the  seller, 
and  the  amount  owing  each  creditor^  and  unless  the  purchaser 
shall  at  least  five  days  before  the  sale,  in  good  faith,  notify,  or 
cause  to  be  notified,  personally  or  by  registered  mail,  each  of 
the  seller's  creditors  of  whom  the  purchaser  has  knowledge  or 
can  with  the  exercise  of  reasonable  diligence  acquire  knowledge, 
of  said  proposed  sale,  and  of  the  said  cost  price  of  the  mer- 
chandise to  be  sold  and  of  the  price  proposed  to  be  paid  therefor 
by  the  purchaser."    Section  2  makes  tiie  violation  of  the  pro- 
visions of  the  first  section  a  misdemeanor,  and  prescribes   a 
penalty   thereof.    Under  the   provisions  of  the  act  a  sale  of 
any  portion  or  all  of  a  stock  of  merchandise,  made  out  of  the 
ordinary  course  of  trade,  by  any  merchant  who  haa  creditors, 
without  a  detailed  inventory  made  at  least  five  days  before  the 
sale,  showing  the  cost  price  of  each  article,  and  notice  of  the  pro- 
posed sale,  the  cost  price,  and  selling  price,  given  at  least  five 
days  before  the  sale  to  each  creditor,  is  not  only  fraudulent 
and  void,  but  also  renders  both  the  seller  ahd  purchaser  guilty 
of  a  misdemeanor,  and  subjects  them  to  the  penalty  provided 
in  the  act  for  that  crime.     Not  only  this,  but  the  merchant, 
though  ever  so  solvent  and  able  to  pay  his  debts,  must,  in  order 
to  effect  a  sale  of  the  whole  or  any  portion  of  his  stock  out  of 
the  usual  course  of  trade,  expose  the  secrets  of  his  business  to 
every  person  who  may  seek  to  buy  and  to  whom  he  may  desire 
to  sell,  as  well  as  to  every  creditor.    The  making  of  inventories 
and  giving  notices  as  required  by  the  act,  it  can  ••*  readily 
be  seen,  would,  in  many  instances,  almost  absolutely  prohibit 
the  consummation  of  such  sales.     Such  would  doubtless  be  the 
practical  operation  of  the  act  in  its  application  to  large  depart- 
ment stores,  where  the  creditors  are  numerous,  and  the  stock 
of  merchandise  immense.    The  lapse  of  time  necessarily  in- 
cident to  a  compliance  with  the  provisions  of  the  act  would  have 
a  strong  tendency  to  prevent  advantageous  sales  by  the  class  of 
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merchants  affected.  In  many  instances  it  wonld^  doubtless, 
require  many  days^  or  even  months,  to  complete  such  an  in- 
ventory and  give  such  notices;  and  in  active  business  com^ 
munities  purchasers  are  not  likely  to  look  with  much  favor  on 
such  delays.  In  this  age  of  competition  it  is  quite  apparent 
that  this  would  place  such  a  merchant  at  a  great  disadvantage 
in  his  struggles  to  provide  for  his  family — in  competing  with 
his  neighbor  who  has  no  creditors.  These  same  disadvantages 
would  likewise  follow  the  purchaser  of  the  merchandise,  in  his 
endeavor  to  again  dispose  of  the  goods  if  he  should  happen  to 
be  a  debtor. 

The  act  appears  to  be  unreasonably  restrictive,  and  is  liable 
to  subject  individuals  to  punishment  for  acts  wholly  innocent. 
It  seems  calculated  to  inflict  upon  the  seller  the  loss  of  an  ad- 
vantageous sale,  and  cause  the  purchaser  to  refrain  from  mak- 
ing what  might  to  him  be  an  advantageous  purchase,  because 
of  the  risk  of  delay.  It  is  favorable  to  one  class  of  merchants 
and  unfavorable  to  another,  and  thus  places  competitors  in  the 
same  line  of  business  upon  different  planes.  In  its  operation, 
as  to  one  class  of  merchants,  it  brands  as  criminals  persons 
perfectly  solvent,  and  abundantly  able  to  discharge  their  debts 
and  obligations,  for  making  bargains  according  to  customs  and 
usages  which  have  prevailed  in  the  commercial  world  from 
time  immemorial,  while  as  to  the  other  class  the  same  bargains 
would  be  lawfuL  It  holds  out  advantages  to  one  and  denies 
them  to  another,  both  pursuing  the  same  business  for  a  liveli- 
hood. As  to  the  debtor  class,  it  prevents  a  free  exchange  of 
lawful  commodities,  and  thus  ^*®*  operates  in  restraint  of  trade. 
Undoubtedly,  the  legislature  has  power  to  legislate  as  to  the 
general  right  of  debtors  to  dispose  of  their  property,  and  in  en- 
acting such  legislation  the  legislature  has  the  right  to  consider 
the  debtor's  right  of  disposal  of  his  property  by  contract  or 
otherwise  in  connection  with  the  general  right  of  creditors  to 
have  afforded  an  opportunity  to  collect  their  claims;  but  such 
legislation  must  not  transcend  constitutional  limitations,  or 
invade  the  guaranteed  rights  and  liberties  of  individuals.  If 
within  such  limitations,  such  legislation  will  be  upheld,  although 
it  be  deemed  unwise,  or,  in  its  operation,  unfair  and  unjust.  So 
the  act  in  question,  as  we  have  seen,  would  evidently,  in  its 
general  operation,  result  unjustly  and  unfairly;  yet,  if  it  does 
not  trench  upon  constitutional  law,  it  cannot  be  held  void. 

The  appellant,  however,  claims  that  the  enactment  interferes 
with  and  abridges  his  inalienable  rights,  as  well  as  those  of 
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for  his  and  their  protection  against  the  consequences  which  nat- 
urally flow  from  such  an  enactment  he  appeals  to  section  1, 
article  14,  of  amendments  to  the  constitution  of  the  United 
States,  which,  on  this  subject,  provides:  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  property,  without  due  pro- 
cess of  law;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws/'  For  like  reasons  he  appeals  to 
section  1,  article  1,  of  the  constitution  of  this  state,  which  inter 
alia,  provides :  ''All  men  have  the  inherent  and  inalienable  right 
to  enjoy  and  defend  their  lives  and  liberties;  to  acquire,  possess 
and  protect  property;  ....  to  assemble  peaceably,  protest 
against  wrongs,  and  petition  for  redress  of  grievances";  and 
also  to  section  7  of  article  1,  which  provides :  ''No  person  shall 
be  deprived  of  life,  liberty  or  property,  without  due  process  of 
law/'  These  constitutional  provisions  constitute  the  supreme 
law  of  the  *®*  commonwealth  upon  this  subject  To  that  law 
the  executive,  the  legislative,  and  the  judicial  departments  of 
the  government  alike  must  bow  obedience,  as  well  as  every  sub- 
ject. It  forbids  the  abridgment  by  the  state  of  the  privileges 
and  immunities  of  all  citizens.  Under  its  mandate  no  person 
can  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,  and  every  person  is  entitled  to  the  equal  protection  of 
the  laws,  and  may  acquire  property,  possess  and  protect  it,  as 
well  as  defend  his  life  and  liberty.  These  are  inherent  and 
inalienable  rights  of  citizens,  and  are  constitutional  guaranties. 
An  enactment,  therefore,  which  deprives  a  person  arbitrarily  of 
his  property,  or  of  some  part  of  his  personal  liberty,  is  just 
as  much  inhibited  by  the  supreme  law  as  one  which  would  de- 
prive him  of  life.  And  'liberty,'*  in  the  sense  in  which  tiie 
term  is  here  employed,  is  not  restricted  to  mere  freedom  from 
imprisonment,  but  it  embraces  the  right  of  a  person  to  use  his 
<jod-given  powers,  employ  his  faculties,  exercise  his  judgment 
in  the  affairs  of  life,  and  to  be  free  in  the  enjoyment  and  dis- 
posal of  his  acquisitions,  subject  only  to  such  restraints  as  are 
imposed  by  the  law  of  the  land  for  the  public  welfare.  The 
word  "liberty,"  as  thus  employed  in  the  constitutions  and  un- 
derstood in  the  United  States,  is  a  term  of  comprehensive  scope. 
It  embraces  not  only  freedom  from  servitude  and  from  im- 
prisonment and  arbitrary  restraint  of  person,  but  also  all  our 
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religious,  civil,  political,  and  personal  rights,  including  the  right 
in  each  subject  to  purchase,  hold,  and  sell  or  dispose  of  property 
in  the  same  way  that  his  neighbor  may;  and  of  such  liberties 
no  one  can  be  deprived  except  by  due  process  of  law. 

Property  has  some  essential  attributes  without  which  we  could 
not  conceive  it  to  be  property.  Among  these  are  use,  enjoy- 
ment, susceptibility  of  purchase,  sale  and  of  contracts  in  rela- 
tion thereto.  The  taking  away  of  any  one  of  the  essential  at- 
tributes may  violate  the  constitutional  guaranty  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law.  as 
^^'^  clearly  as  in  case  of  a  physical  taking  without  due  process 
of  law.  An  enactment,  therefore,  like  the  one  in  controversy, 
which  deprives  an  owner  of  his  liberty  to  sell  his  property,  or 
contract  in  relation  thereto,  in  the  same  manner  as  others  en- 
gaged in  the  same  business  might  lawfully  do,  invades  his  rights 
guaranteed  by  the  constitution,  and  cannot  be  upheld;  and  to 
prevent  the  free  exchange  and  sale  or  disposal  of  property  ac- 
cording to  the  immemorial  usages  of  trade  is  to  deprive  it  of 
one  of  its  main  attributes.  ^The  third  absolute  right,  inherent 
in  every  Englishman,''  says  Sir  William  Blackstone  in  his  classi- 
fication of  fundamental  rights,  *'is  that  of  property,  which  con- 
sists in  the  free  use,  enjoyment,  and  disposal  of  all  his  acquisi- 
tions, without  any  control  or  diminution,  save  only  by  the  laws 
of  the  land":  1  Blackstone's  Commentaries,  138.  The  right 
thus  referred  to  and  defined  by  the  illustrious  commentator  is 
absolute  and  inherent  in  every  American,  subject  of  the  United 
States,  by  virtue  of  the  supreme  law  of  the  land.  Therefore, 
"when  a  law  annihilates  the  value  of  property,  and  strips  it  of 
its  attributes,  by  which  alone  it  is  distinguished  as  property,  the 
owner  is  deprived  of  it  according  to  the  plainest  interpretation, 
and  certainly  within  the  spirit  of  a  constitutional  provision  in- 
tended especially  to  shield  private  rights  from  the  exercise  of 
arbitrary  power":  Wynehairfer  v.  People,  13  N,  T.  378,  398. 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  sixth 
edition,  484,  speaking  of  doubtful  or  questionable  legislation, 
says:  ''The  doubt  might  also  arise  whether  a  regulation  made 
for  any  one  class  of  citizens,  entirely  arbitrary  in  its  character, 
and  restricting  their  rights,  privileges,  or  legal  capacities  in  a 
manner  before  unknown  to  the  law,  could  be  sustained,  notwith- 
standing its  generality.  Distinctions  in  these  respects  must  rest 
upon  some  reason  upon  which  they  can  be  defended — like  the 
want  of  capacity  in  infants  and  insane  persons;  and  if  the  legis- 
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lature  shonld  imd^rtake  to  provide  that  persons  following  some 
specified  lawful  trade  or  employment  should  not  have  capacitj 
«•*  to  make  contracts,  or  to  receive  conveyances,  or  to  bnild 
such  houses  as  others  were  allowed  to  erect,  or  in  any  other  waj 
to  make  such  use  of  their  property  as  was  permissible  to  others^ 
it  can  scarcely  be  doubted  that  the  act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no  express  constitu- 
tional provision  could  be  pointed  out  with  which  it  would  come 
in  conflict.  To  forbid  to  an  individual  or  a  class  the  right  to 
ther  acquisition  or  enjoyment  of  property  in  such  manner  b& 
should  be  permitted  to  the  community  at  large  would  be  to 
deprive  them  of  liberty  in  particulars  of  primary  importance 
to  their  'pursuit  of  happiness/*'  In  Bank  v.  Divine  Grocery 
Co.,  97  Tenn.  603,  37  S,  W.  390,  it  was  said:  'To  take  from 
property  its  chief  element  of  value,  and  to  d^iy  to  the  citizen 
the  right  to  use  and  transfer  it  in  any  proper  and  legitimate 
manner,  is  as  much  depriving  him  of  his  property  as  if  the 
properly  itself  were  taken.''  In  People  v.  Otis,  90  N.  Y,  48,. 
it  was  said :  "Depriving  an  owner  of  property  of  one  of  its  essen- 
tial attributes  is  depriving  him  of  his  property  within  the  con- 
stitutional provisions."  In  State  v.  Goodwill,  33  W.  Va.  179, 
26  Am.  St.  Hep.  863,  10  S.  E.  285,  6  L.  R.  A.  621,  it  was  said: 
"The  right  to  use,  buy  and  sell  proper^,  and  contract  in  re- 
spect thereto,  including  contracts  for  labor — which  is,  as  we 
have  seen,  property — is  protected  by  the  consfcitution.  If  the 
legislature,  without  any  public  necessity,  has  the  power  to  pro- 
hibit or  restrict  the  right  of  contract  between  private  persons 
in  respect  to  one  lawful  trade  or  business,  then  it  may  prevent 
the  prosecution  of  all  trades,  and  regulate  all  contracts.''  So, 
in  State  y.  Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  R.  A. 
789,  it  was  observed :  'Tjiberty,  we  have  seen,  includes  the  right 
to  acquire  property,  and  that  means  and  includes  the  right  to 
make  and  enforce  contracts.  We  do  not  say  that  such  rights 
cannot  be  regulated  by  general  law,  but  we  do  say  that  the 
legislature  cannot  single  out  one  class  of  persons  who  are  com- 
petent to  contract,  and  deprive  them  of  rights  in  that  respect 
which  are  a<JCorded  *®®  to  other  persons.  The  constitutional 
declaration  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  was  designed  to  protect 
and  preserve  their  existing  rights  against  arbitrary  legislation 
as  well  as  against  arbitrary  executive  and  judicial  acts.  The 
sections  of  our  statute  in  question  deprive  a  class  of  persons  of 
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the  ri^t  to  make  and  enforce  ordinary  contracts,  and  they  in- 
troduce a  syBtem  of  state  paternalism  which  is  at  war  with  the 
fundamental  principles  of  our  government^  and  as  we  have  be- 
fore said,  are  not  due  process  of  law/'  People  v.  Qillson,  109 
N.  T.  389,  4  Am.  St.  Rep.  465,  17  N.  E.  343,  is  a  case  where 
the  legislature  had  passed  an  act  prohibiting  the  sale  or  dis- 
posal of  any  article  of  food,  or  any  oflfer  or  attempt  to  do  so, 
upon  any  representation  or  inducement  that  anything  else  would 
be  deliyered  as  a  gift,  prize,  premium,  or  reward  to  the  pur- 
chasers, and  provided  that  any  person  violating  any  of  its 
provisions  should  be  deemed  guilty  of  a  misdemeanor.  Mr. 
Justice  Peckham,  holding  the  enactment  unconstitutional  and 
void,  in  the  course  of  his  opinion,  said:  "It  cannot  be  truth- 
fully maintained  that  this  legislation  does  not  seriously  infringe 
upon  the  liberty  of  the  owner  or  dealer  in  food  products  to  pur- 
sue a  lawful  calling  in  a  proper  manner,  or  that  it  does  not, 
to  some  extent  at  least,  deprive  a  person  of  his  property  by  cur- 
tailing his  power  of  sale;  and  unless  this  infringement  and 
deprivation  are  reasonably  necessary  for  the  common  welfare, 
or  may  be  said  to  fairly  tend  in  that  direction  or  to  that  result, 
the  legislation  is  invalid,  as  .plainly  violative  of  the  constitu- 
tional provision  under  discussion.*'  Again,  he  said :  "Nor  can 
this  act  stand  as  a  valjd  exercise  of  legislative  power  to  enact 
what  shall  amount  to  a  crime.  The  power  of  the  legislature  to 
80  declare  is  exceedingly  large,  and  it  is  difiicult  to  define  its 
exact  limit.  But  that  there  is  a  limit  even  to  that  power,  under 
our  constitution,  we  entertain  no  doubt,  and  we  think  that  limit 
has  been  reached  and  passed  in  the  act  under  review.  The 
power  has  been  unlawfully  exercised  in  this  instance  *^^  for 
the  same  reason  that  we  have  already  stated — ^because  it  violates 
the  constitutional  provision  which  secures  to  each  person  in  this 
state  his  liberty  and  property,  except  as  he  shall  be  deprived  of 
one  or  both  by  due  process  of  law.*'  In  Butchers'  Union  Co. 
V.  Crescent  City  Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  Rep.  652,  28  L. 
ed.  585,  Mr.  Justice  Field,  speaking  of  constitutional  rights, 
said:  "Among  these  inalienable  rights,  as  proclaimed  in  that 
great  document,  is  the  right  of  men  to  pursue  their  happiness, 
by  which  is  meant  the  right  to  pursue  any  lawful  business  or 
vocation  in  any  manner  not  inconsistent  with  the  equal  rights 
of  others,  which  may  increase  their  prosperity  or  develop  their 
faculties,  so  as  to  give  to  them  their  highest  enjoyment.  The 
common  business  and  callings  of  life,  the  ordinary  trades  and 
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puTsmts^  which  are  innocnons  in  themselves,  and  have  been 
followed  in  all  communities  from  time  immemorial,  must 
therefore  be  free  in  this  country  to  all  alike  upon  the  same 
conditions.  The  right  to  pursue  them  without  let  or  hindrance, 
except  that  which  is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing  privilege  of  citizens  of 
the  United  States,  and  an  essential  element  of  that  freedom 
which  they  claim  as  their  birthright*':  Matter  of  Application 
of  Jacobs,  98  N.  T.  98,  50  Am.  Eep.  63«;  City  of  Clinton  v. 
PhilUps,  68  III  102,  11  Am.  Bep.  62;  State  v.  Julow,  129 
Mo.  163,  60  Am.  St.  Eep.  443,  31  S.  W.  781,  29  L.  S.  A.  257; 
Millet  V.  People,  117  111.  294,  67  Am.  Bep.  869,  7  N.  E.  631; 
Wally  V.  Kennedy,  2  Terg.  654,  24  Am.  Dec.  611;  People  v. 
Marx,  99  N.  T.  377,  62  Am.  Bep.  34,  2  N.  E.  29;  Tick  Wo  v. 
Hopkins,  118  IT.  S.  366,  6  Sup.  Ct  Bep.  1064,  30  L.  ed.  220. 

Nor  can  the  act  be  sustained,  in  its  present  form,  as  a  proper 
exercise  of  the  police  power  of  the  state.  That  power,  though 
somewhat  shrouded  in  mystery  as  to  its  limits,  which  are  not 
easy  to  prescribe  with  precision,  has  stood  spcmsor  for  multi- 
tudes of  legislative  enactments;  but  such  enactm^its  were 
nevertheless  always  bound  to  be  within  constitutional  limits. 
^^  The  power,  however  broad  and  comprehensive,  is  not  para- 
mount to  the  constitution,  but  is  always  bounded  by  its  provi" 
sions.  If,  therefore,  an  act  of  the  legislature  is  repugnant  to 
a  provision  of  the  constitution,  it  cannot  be  held  valid  as  a 
proper  exercise  of  the  police  power.  Likewise,  if  a  right  of 
property  or  of  person  be  protected  by  the  constitution,  it  can- 
not be  destroyed  by  any  exercise  of  the  police  power  either  by  the 
legislature  or  the  executive  power  o£  the  state. 

Neither  the  legislature  nor  the  executive  can,  under  ihe  guise 
of  police  regulation  or  otherwise,  arbitrarily  or  unjustly,  with- 
out good  cause,  restrict  or  infringe  upon  the  property  rights 
or  the  liberty  of  any  subject  within  the  protection  of  the  su- 
preme law;  and  whenever  the  legislature  undertakes  to  deter- 
mine what  is  a  proper  exercise  of  police  power,  its  determination 
U  a  subject  for  judicial  scrutiny.  The  power  may  be  exercised 
to  promote  the  safety,  health,  comfort  and  welfare  of  society, 
and  to  sustain  legislation  as  a  proper  exercise  of  the  police 
power  it  must  have  reference  to  some  such  end.  By  virtue  of 
that  power  the  use  of  property  is  regulated  by  enforcing  the 
maxim,  ''Sic  utere  tuo  ut  alienum  non  laedas.''  The  enact- 
ment in  controversy  does  not  appear  to  have  reference  to  either 
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of  the  objects  here  indicated.  It  can  hardly  be  said  that  a  law 
which  prevents  a  person,  though  indebted,  who  is  abundantly 
able  to  pay  his  debts,  from  selling  his  property  in  the  same  way 
his  neighbors  do,  and  in  accordance  with  a  time-honored  cus- 
tom or  usage,  either  promotes  the  safety,  health,  comfort  or 
welfare  of  the  communiiy  or  the  state.  If  the  act  referred  gen- 
erally to  insolvent  debtors  it  would  present  a  different  question ; 
but  it  relates  simply  to  debtors  and  purchasers  of  debtors  of  a 
particular  and  specified  business,  whether  solvent  or  insolvent; 
60  that  the  merchant  who  is  worth  a  fortune  over  and  above  his 
indebtedness,  and  who  is  able  to  respond  instantly  to  his  cred- 
itors, who  may  be  only  such  because  of  convenience  ^^^  in 
trade  and  business  transaction,  nevertheless  finds  himself,  imder 
the  provisions  of  the  act,  deprived  of  the  liberty  to  sell  his 
goods,  or  to  contract  in  relation  thereto  in  the  same  manner 
that  others  engaged  in  the  same  business  may  lawfully  do.  Not 
only  this,  but  by  making  a  sale  which  would  be  perfectly  law- 
ful if  made  by  his  neighbor,  both  he  and  his  purchaser  become 
criminals,  and  amenable  to  the  penalty  provided  in  the  act. 

Looking  again  at  the  provisions  of  the  enactment,  it  will  be 
observed  that  it  aims  at  but  one  kind  of  business — the  mercan* 
tile — and  impliedly  and  arbitrarily  divides  those  engaged  there-^ 
in  into  two  classes.  The  merchants  of  the  one  class  being  un-  . 
affected  in  their  property  rights,  may  make  sales  and  contracts. 
in  relation  thereto  as  they  see  fit;  while  the  same  kind  of  sales 
and  contracts,  if  made  in  the  same  manner  by  the  merchants  of 
the  other  class,  are  not  only  declared  void,  but  will  render  both 
the  sellers  and  purchasers  liable  to  criminal  prosecution.  The 
enactment,  as  we  have  seen,  not  only  places  the  debtor  class  in 
the  mercantile  business  at  a  great  disadvantage  in  competing 
with  others  in  the  same  line  of  business,  but  its  provisions  are 
exceedingly  strict  and  oppressive.  Nor  do  its  provisions  apply 
generally  to  all  debtors  within  the  commonwealth.  They  apply 
only  to  merchants,  who  are  debtors,  while  farmers,  miners, 
manufacturers,  traders  and  other  dealers,  though  debtors,  may 
sell  and  dispose  of  their  property  when  and  as  they  please  so 
long  as  they  act  in  good  faith.  If  the  act  is  designed  to  pre- 
vent fraud,  why  not  make  it  general?  Looking  alone  at  the 
debtor  class,  there  appears  to  be  such  a  discrimination  as  is 
difficult  to  reconcile  with  justice  and  fair  dealing.  Nor  do  we 
perceive  any  justification  for  restraining  a  merchant  who  is  in 
debt,  but  solvent,  from  selling  his  merchandise,  in  whole  or  in 
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^»x  ^,,  ao  uo  iuajr  ueem  moBi  aavaautgeouB^  in  oraer  lo  pre^em  one 
who  is  insolvent  from  exercising  the  same  privilege. 

There  is  another  feature  which  must  be  deemed  quite  material 
in  determining  the  validity  or  invalidity  ^^**  of  this  legislation. 
Under  the  terms  of  the  act  "a  sale  of  any  portion  of  a  stock  of 
merchandise/'  or  "a  sale  of  an  entire  stock**  in  bulk,  made  oth»- 
wise  than  as  in  the  act  provided,  "is  fraudulent  and  void  as 
against  creditors,'*  and  renders  both  the  seller  and  buyer  liable 
to  criminal  prosecution.  Now,  it  will  be  noticed  that  nowhere 
in  its  provisions  is  there  an  exemption  of  any  sale  by  admin- 
istrators, executors,  trustees,  assignees  for  the  benefit  of  cred- 
itors, trustees  in  bankruptcy,  or  public  officers  acting  under 
judicial  process.  There  being  no  such  exemption,  it  would 
seem  that  such  sales  of  merchandise  owned  by  debtors,  made  by 
^persons  acting  in  a  fiduciary  capacity  or  under  judicial  process, 
must  also  be  made  in  accordance  with  the  provisions  of  the  act, 
in  order  that  the  seller  and  purchaser  may  avoid  the  penalties 
provided.  It  is  evident  that  such  a  law  would  not  only  deprive 
property  of  one  of  its  chief  attributes,  but  would  greatly  hamper 
the  administration  of  estates  and  retard  the  enforcing  of  judicial 
process.  Nor  is  this  law  necessary  for  the  public  weal.  Broad 
and  extensive  as  the  public  power  of  a  state  is,  it  cannot  be  as- 
sumed that  it  warrants  such  legislation  as  this.  It  is  true,  there 
are  extreme  cases  where  the  exercise  of  that  power  is  justified 
by  the  maxim,  ''Salus  populi  suprema  lex  est,*'  and  so,  in  some 
cases  of  great  emergency  and  overruling  necessity,  the  taking  or 
destruction  of  property,  even  without  compensation  and  without 
due  process  of  law,  may  be  justified;  but  such  is  not  this  case. 
The  police  power  can  never  avail  to  declare  an  act  valid  when 
the  constitution  says  it  is  invalid.  "The  limits  to  the  exercise  of 
the  police  power  can  only  be  this:  the  regulation  must  have 
reference  to  the  comfort,  the  safety,  or  the  welfare  of  society; 
it  must  not  be  in  confiict  with  the  provisions  of  the  Constitu- 
tion**: Potter's  Dwarris  on  Statutes  and  Constitution,  458. 

Speaking  of  the  regulation  of  the  conduct  of  corporations 
whose  charters  are  inviolable,  by  the  legislature,  under  the  police 
power,  Judge  Cooley  says:  "The  limits  to  the  exercise  of  the 
police  power  in  these  *^  cases  must  be  this:  The  regulaticms 
must  have  reference  to  the  comfort,  safety  or  welfare  of  society. 
They  must  not  be  in  confiict  witii  any  of  the  provisions  of  the 
charter;  and  they  must  not,  under  pretense  of  regulation,  take 
from  the  corporation  any  of  the  essential  rights  and  privileges 
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i^hich  the  charter  confers.  In  short,  fhey  must  be  police  reg- 
ulations in  fact,  and  not  amendments  of  the  charter  in  curtail- 
ment of  the  corporate  franchise*' :  Cooley^s  Constitutional  lim- 
itations, 6th  ed.,  710.  In  Watertown  v.  Mayo,  109  Mass.  315, 
12  Am.  Eep.  694,  Mr.  Justice  Colt  said:  "To  a  great  extent  the 
legislature  is  the  proper  judge  of  the  necessity  for  the  exercise 
of  this  restraining  power.  It  is  not  easy  to  prescribe  its  limit. 
The  law  will  not  allow  rights  of  property  to  be  invaded  under 
the  guise  of  a  police  regulation  for  the  preservation  of  health 
or  protection  against  a  threatened  nuisance;  and  when  it  appears 
that  such  is  not  the  real  object  and  purpose  of  the  regulation 
courts  will  interfere  to  protect  the  rights  of  the  citizen.**  In 
Matter  of  Application  of  Jacobs,  98  N.  Y.  98,  50  Am.  Bep.  636, 
Mr.  Justice  Earl  says :  '^Generally  it  is  for  the  legislature  to  de- 
termine what  laws  and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  comfort  and  safety;  and  while 
its  measures  are  calculated,  intended,  convenient  and  appropriate 
to  accomplish  these  ends,  the  exercise  of  its  discretion  is  not 
subject  to  review  by  the  courts.  But  they  must  have  some  rela- 
tion to  these  ends.  Under  the  mere  guise  of  police  regulations 
personal  rights  and  private  property  cannot  be  arbitrarily  in- 
vaded, and  the  determination  of  the  legislature  is  not  final  or  con- 
clusive. If  it  passes  an  act  ostensibly  for  the  public  health,  and 
thereby  destroys  or  takes  away  the  property  of  a  citizen,  or  in- 
terferes with  his  personal  liberty,  then  it  is  for  the  courts  to 
^rutinize  the  act,  and  see  whether  it  really  relates  to  and  is 
convenient  and  appropriate  to  promote  tiie  public  health.** 
Again,  referring  to  the  same  subject,  he  says :  ''Such  legislation 
may  invade  one  class  of  rights  to-day  and  another  to-morrow, 
«nd,  if  it  can  be  ^^  sanctioned  under  the  constitution,  while  far 
removed  in  time,  we  will  not  be  far  away  in  practical  statesman- 
ship from  those  ages  when  governmental  prefects  supervised 
the  building  of  houses,  the  rearing  of  cattle,  the  sowing  of  seed, 
and  the  reaping  of  grain,  and  governmental  ordinances  regulated 
the  movements  and  labor  of  artisans,  the  rate  of  wages,  the  price 
of  food,  the  diet  and  clothing  of  the  people,  and  a  large  range 
of  other  affairs  long  since  in  all  civilized  lands  regarded  as  out- 
side of  governmental  functions.  Such  governmental  interfer- 
onces  disturb  the  normal  adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicated  machinery  of  in- 
4u8try,  and  cause  a  score  of  ills  while  attempting  the  removal  of 
In  the  81aii£^U;er-Hou8e  Cases,  16  Wall  36, 87, 21  L.  ed. 
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394^  Mr.  Justice  Fields  referring  to  the  police  power  of  the  state, 
said:  ^^AU  sorts  of  restrictions  and  burdens  are  imposed  under 
it^  and  when  these  are  not  in  conflict  with  any  constitutional 
prohibitions  or  fundamental  principles  they  cannot  be  success- 
fully assailed  in  a  judicial  tribunal But  under  the  pre- 
tense of  prescribing  a  police  regulation  the  state  cannot  be  per- 
mitted to  encroach  upon  any  of  the  just  rights  of  the  citizen 
which  the  constitution  intended  to  secure  against  abridgment" 
So,  in  Lawton  v.  Steele,  152  U.  S.  133, 14  Sup.  Ct  Bep.  499,  38 
L.  ed.  385,  Mr.  Justice  Brown  said :  '^To  justify  the  state  in  thus 
interposing  its  authority  in  behalf  of  the  public,  it  must  appear: 

1.  That  the  interests  of  the  public  generally,  as  distinguished 
from  those  of  a  particular  class,  require  such  interference;  and, 

2.  That  the  means  are  reasonable  for  the  accomplishment  of  the 
purpose,  and  not  imduly  oppressive  upon  individuals.  The  leg- 
islature may  not,  under  the  guise  of  protecting  the  public  in- 
terests arbitrarily  interfere  with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon  lawful  occupation. 
In  other  words,  its  determination  as  to  what  is  a  proper  exercise 
of  its  police  powers  is  not  final  or  conclusive,  but  is  subject  to  the 
supervision  of  the  courts*' :  Tiedeman's  *^  Limitation  of  Police 
Power,  sees.  85,  194;  State  v.  Julow,  129  Mo.  163,  50  Am.  St. 
Rep.  443,  31  S.  W.  781,  29  L.  B.  A.  257;  Ex  parte  Whitwell, 
98  CaL  73,  35  Am.  St.  Rep.  152,  32  Pac.  870,  19  K  R.  A.  727; 
Austin  V.  Murray,  16  Pick.  121 ;  Commonwealth  v.  Alger,  7  Cush. 
53,  85;  Ex  parte  Sing  Lee,  96  Cal.  354,  31  Am.  St  Bep.  218, 
31  Pac.  245,  24  L.  R.  A.  195;  Coe  v.  Schultz,  47  Barb.  64;  Lake 
View  V.  Rose  Hill  Cem.  Co.,  70  111.  191,  22  Am.  Rep.  71;  Ber- 
tholf  V.  O'Reilly,  74  N.  Y.  609,  30  Am.  Rep.  323;  Mugler  v. 
Kansas,  123  TJ.  S.  623,  661,  8  Sup.  Ct.  Rep.  273,  31L.  ed.  205. 

The  respondents  cite  and  rely  upon  several  cases  from  the 
states  of  Massachusetts,  Maryland,  Tennessee,  and  Washington, 
where  enactments  upon  the  same  subject  were  enforced.  While 
enactments  of  similar  character  have  been  upheld  in  tiiose 
states,  an  examination  shows  that  they  all  differ  materially  in 
important  features  from  the  one  here  under  consideration.  The 
law  in  Massachusetts  exempts  all  sales  from  its  provisions 
made  by  officers  acting  in  a  fiduciary  capacity  or  under  judi- 
cial process;  and,  while  it  declares  a  sale  made  in  violation  of 
its  provisions  fraudulent  and  Toid  as  against  creditors,  it  does 
not  subject  the  seller  and  buyer  acting  in  disobedience  of  the 
law  to  criminal  prosecution:  Mass.  Stats.  1903,  p.  389,  c  415. 
Notwithstanding  this,  however,  it    seems  apparent  from   the 
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opinion  in  Sqnire  &  Co.  t.  Tellier  (Mass.),  69  N.  E.  312^ 
that  the  supreme  court  of  that  state  regard^  their  statute  as 
going  to  the  Tery  limit  of  constitutional  authority,  when  they 
said:  ^'Although  the  reqt^irements  of  the  act  are  very  strict^ 
we  cannot  say  that. the  determination  of  the  legislature,  as  be- 
tween the  interests  of  owners  of  stocks  of  merchandise  and 
their  creditors,  was  so  far  wrong  as  to  render  the  statute  imcon- 
stitutional.''  We  apprehend,  from  a  perusal  of  that  opinion, 
that  if  there^  as  here,  the  determination*  of  the  legislature  had 
gone  to  the  length  of  applying  the  provisions  of  the  act  to  per- 
sons acting  in  a  fiduciary  or  official  capacity  and  under  judicial 
process,  and  provided  ^^  criminal  punishment  for  the  persons 
affected  if  they  disobeyed  such  provisions,  the  court  would  have 
hesitated  before  pronouncing  the  act  constitutional 

Under  the  act  of  the  state  of  Maryland,  a  sale  made  in  dis- 
obedience of  the  statutory  provisions  is  not  absolutely  fraudu- 
lent and  void,  as  under  our  enactment,  but  is  simply  .'^pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of  the 
selled'*:  Md.  Laws  1900,  p.  907,  c  679.  In  the  case  cited 
from  that  state  the  question  of  the  constitutionality  of  the  act 
was  neither  pres^ited  nor  decided :  Hart  v.  Boney,  93  Md.  432, 
49  Ati.  661. 

So,  under  the  act  of  Tennessee,  a  sale  made  in  disobedience 
of  the  provisions  thereof  is  only  ''presumed  to  be  fraudulent 
and  void  as  against  creditors  of  the  seller^':  Tennessee  Acts, 
1901,  p.  234,  c.  133.  The  supreme  court  of  Tennessee  held 
the  act  valid,  Mr.  Justice  Wilkes  dissenting:  Neas  v.  Borches, 
109  Tenn.  398,  97  Am.  St  Eep.  851,  71  S.  W.  60. 

It  vrill  be  noticed  that  in  none  of  the  acts  thus  far  referred 
to,  except  in  our  own,  is  disobedience  of  the  provisions  thereof 
by  the  seller  and  buyer  made  a  criminal  offense.  The  supreme 
court  of  Missouri,  in  State  v.  Julow,  129  Mo.  163,  60  Am.  St, 
Bep.  443,  31  S.  W.  781,  29  L.  B.  A.  257,  determining  the 
validity  of  an  act  somewhat  similar  in  character  to  the  one 
here  under  consideration,  said:  "If  an  owner,*'  etc.,  "obeys 
the  law  on  which  this  prosecution  rests,  he  is  thereby  deprived 
of  a  right  and  a  liberty  to  contract  or  terminate  a  contract 
as  all  others  may.  If  he  disobeys  it,  then  he  is  punished  for 
the  performance  of  an  act  wholly  innocent,  unless,  indeed,  the 
doing  of  such  act  guaranteed  by  the  organic  law,  the  exercise 
of  a  right  of  which  the  legislature  is  forbidden  to  deprive  him, 
can,  by  that  body,  be  conclusively  pronounced  criminal.  We 
deny  tiie  power  of  the  legislature  to  do  this — ^to  brand  as  an 
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be  a  rights  and  therefore  an  innocent  act;  and  consequently 
we  hold  that  the  statute  which  professes  to  ^®®  exert  such  a 
power  is  nothing  more  or  Jess  than  a  ^legislative  judgment/ 
and  an  attempt  to' deprive  all  who  are  included  within  its  terms 
of  a  constitutional  right  without  due  process  of  law/' 

The  provisions  of  the  act  of  the  state  of  Washington  (Seas. 
Laws  1901,  p.  222,  c.  109)  are  so  materially  different  from 
those  of  our  enactment  that  the  case  of  McDaniels  v.  Connelly 
Shoe  Co.,  30  Wash.  549,  94  Am.  St.  Bep.  889,  71  Pac.  37,  60 
L.  B.  A.  947,  cited  by  respondents,  as  sustaining  the  statute 
of  that  state,  cannot  be  regarded  as  authority  herein.  Nor, 
for  the  reasons  given,  can  any  one  of  the  cases,  from  the  sev- 
eral states  referred  to,  be  relied  upon  as  controlling  authority 
in  this  case. 

While  it  is  within  the  province  of  the  legislature  to  prevent 
fraudulent  sales  as  a  protection  to  creditors,  still,  when  it  at- 
tempts to  do  this — to  remove  one  evil — it  must  not  so  restrict 
individual  rights  and  disturb  industrial  pursuits  and  usages 
as  to  cause  a  score  of  wrongs. 

We  are  of  the  opinion  that  the  enactment  in  controversy 
abridges  some  of  the  inalienable  rights  of  persons  guaranteed 
by  the  constitution ;  that  it  is  not  a  proper  exercise  of  the  poUce 
power  of  the  state;  that  it  deprives  property  of  one  of  its  chief 
attributes,  and  some  persons  of  the  liberty  to  dispose  of  prop- 
erty as  others  may;  that  it  punishes  criminally  one  person  for 
the  doing  of  an  act  which  another  person  in  the  same  line  of 
business  may  lawfully  do ;  that  it  deprives  the  persons  to  whom 
it  applies  of  a  right  of  property  without  due  process  of  law; 
and  that,  therefore,  it  is  nidi  and  void. 

The  judgment  must  be  reversed,  with  costs,  and  remanded^ 
with  directions  to  the  court  below  to  proceed  in  accordanca 
herewith.    It  is  so  ordered. 

Baskin,  C.  J.,  and  McCarty,  J.,  concur. 


CONSTITUTIONALITY  OF  8TATX7TE8  BEaXTIiATINO  THE  8AIJB 
OF  STOCKS  OF  llEBCHANDISB  IN  BULK. 

Statutes  somewhat  similar  to  that  involved  in  the  principal  ease 
have  been  recently  enacted  in  a  number  of  the  states,  among  them 
being  California,  Maryland,  Massachusetts,  Tennessee,  Utah,  Vir- 
ginia, Washington  and  Wisconsin*  These  statutes  all  have  for  their 
object  the  prevention  of  a  sale  of  his  stock  of  goods  in  bulk  by  a 
merchant,  whether  solvent  or  insolyent,  without  notice  to  his  ered- 
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iton  without  first  complying  with*  various  details  mentioned  in 
•ueh  statutoi.  The  constitutionality  of  such  statutes  has  been  at- 
tacked upon  thie  ground  that  they  are  class  legislation,  and  amount 
to  a  deprivation  of  property  and  liberty  without  due  process  of 
Jaw,  and  that  they  are  not  within  a  valid  exercise  of  the  police 
power  of  the  state. 

Contrary  to  the  conclusion  reached  in  the  principal  case,  statntea 
providing  that  sales  of  merchandise  in  bulk,  not  made  in  the  ordi- 
nary course  of  trade  and  in  the  regular  and  usual  prosecution  of 
the  seller's  business,  shall  be  void,  or  presumed  to  be  void,  as  against 
his  creditors,  unless  certain  requirements  for  the  information  and 
protection  of  creditors  are  complied  with,  so  far  as  they  have  re- 
ceived judicial  interpretation  and  construction,  have  been  declared 
free  from  objection  upon  constitutional  grounds.  Such  statutes  were 
expressly  held  to  be  valid  and  constitutional  in  Squire  v.  Teller,  185 
Mass.  18,  69  N.  £.  312;  Keas  v.  Borches,  109  Tenn.  398,  97  Am.  St. 
Rep.  851,  71  8.  W.  50.  McDaniels  v.  Connelly  Shoe  Co.,  30  Wash. 
549,  94  Am.  St.  Bep.  889,  71  Pac.  87,  60  L.  B.  A.  947.  In  Hart  v. 
Boney,  93  Md.  432,  49  Atl.  601.  Such  a  statute  was  enforced  aa 
valid,  though  its  constitutionality  was  not  expressly  passed  upon. 

In  Fisher  v.  Uerrman,  118  Wis.  424,  95  N.  W.  392,  the  court  assumed 
the  validity  of  such  a  statute,  although  it  expressly  refused  to  pass 
upon  the  question  of  its  constitutionality  because  such  question  was 
not  presented  to  it  either  by  oral  argument  or  the  briefs  of  counsel. 

The  cases  cited  above  were  called  to  the  attention  of  the  supreme 
conrt  of  Utah  and  by  it  commented  upon  in  deciding  the  principal 
ease.  That  court  distinguished  them  from  the  principal  caae  and 
refused  to  follow  them  as  controlling  authority  on  the  questions  in- 
volved, for  two  reasons:  1.  Because  the  statute  of  Utah,  unlike  that 
of  either  Massachusetts  or  Washington,  failed  to  exempt  from  the 
operation  of  its  provisions  persons  acting  in  a  fiduciary  or  official 
capacity,  or  under  judicial  process;  and  2.  Because  none  of  the 
statutes  of  the  other  states,  like  that  of  Utah,  made  it  a  criminal 
offense  by  both  the  buyer  and  seller  of  the  stock  of  goods,  to  act 
in  making  the  sale  and  purchase  in  disobedience  or  disregard  of 
their  provisions. 

In  a  late  case  in  Virginia  (Young  v.  Commonwealth,  101  Va.  853, 
45  8.  E.  327)  it  was  held  in  accord  with  the  rule  laid  down  in  the 
principal  case,  that  the  only  authority  which  the  state  has  to  regu- 
late or  control  the  private  business  of  a  citizen  grows  out  of  its 
police  power,  or  power  to  enact  laws  pertaining  to  the  public  health, 
the  public  safety  or  the  public  morals,  and  that  a  statute  similar 
in  most  respects  to  that  involved  in  the  principal  ease  regulating 
■nch  private  business  in  a  manner  which  in  no  wise  pertains  to  pub- 
lic health,  safety  or  morals  is  not  a  ralid  exercise  of  the  poUce 
power. 
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LESTEB  V.  HIGHLAND  BOY  GOLD  MINING  COMPANT. 
[27  Utah,  470,  7t  Pac.  841.1 

DA1SAOE&— Heasnre  of  for  Destrnetlon  of  Orops*— The  moaa- 
nre  of  damages  for  injury  to  or  the  deBtmction  of  growing  erops 
18  their  value  in  the  condition  they  were  in  at  the  time  of  injniy  or 
destruction,  and  not  the  market  value  at  the  time  of  their  maturity 
or  during  the  market  season,    (p.  990.) 

DAMAGES,  UNUQUIDATED— Interest. — ^In  tort  for  un- 
liquidated damages  interest  on  the  damages  recovered  from  the 
time  of  the  commencement  of  the  action  to  the  time  of  verdiety  can- 
not be  assessed,     (p.  991.) 

Sutherland,  Van  Cott  ft  AUison,  for  the  appellants. 

Henderson,  Pierce,  Critchlow  &  Banette  and  0.  D.  Vanan,  for 
the  respondents. 

^'^^  BAETCH,  J.  This  is  an  action  to  recover  for  dam- 
ages to  growing  crops.  The  amended  complaint  herein  was 
filed  April  16,  1902,  and  it  was  alleged,  in  substance,  that 
about  June,  1899,  the  defendant  company,  having  erected  the 
Highland  Boy  smelter,  began  operations,  and  thereafter,  to 
the  commencement  of  this  suit,  reduced  large  quantities  of  cop- 
per ores,  and  thereby  caused  to  be  emitted,  from  the  smokestack 
of  the  smelter,  smoke,  gases,  and  fumes  charged  with  various 
mineral  substances,  which  were  carried  by  the  winds  and  de- 
posited upon  the  farm  of  the  plaintiffs,  about  a  mile  distant 
from  the  smelter;  that  these  substances  were  highly  deleterious 
to  vegetable  life;  and  that,  as  a  consequence,  the  growing  crops 
and  trees  on  said  farm  were  damaged  and  destroyed.  The  an- 
swer admitted  the  erection  and  operation  of  the  smelter,  but 
denied  the  other  material  allegations  of  the  complaint.  From 
the  record  and  evidence  it  appears  that  the  farm  of  the  plain- 
tiffs is  situate  from  one-half  to  three-quarters  of  a  mile  north- 
east of  the  Highland  Boy  smelter,  the  west  end  of  it  being 
directly  north  thereof;  that  about  one  and  three-fourths  miles 
south  of  the  Highland  Boy  is  situated  the  Bingham  Consoli- 
dated smelter;  that  about  one-quarter  of  a  mile  south  of  the 
latter  is  the  United  States  smelter;  that  the  Bingham  Consoli- 
dated was  in  operation  during  the  latter  portion  of  the  time 
the  plaintiffs  sue  for  damages,  that  both  the  Biugham  Con- 
solidated and  the  United  States  smelters  were  in  operation 
since  the  commencement  of  this  action;  that  all  the  smelters 
were  operated  for  the  purpose  of  reducing,  ores;  that  the  wind 
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in  that  locality  fluctuates,  but  that  its  general  direction  is 
north  and  south;  and  that  the  damages  sued  for  were  oc- 
casioned by  the  reduction  of  the  ores,  which  created  smoke, 
dust,  gases,  and  fumes,  that  were  carried  by  the  wind  onto 
the  plaintiffs*  farm  and  deposited  on  their  crops  and  trees, 
causing  them  to  be  injured  and  destroyed.  At  the  trial,  the 
jury  returned  a  verdict  in  favor  of  the  plaintiflfs  for  damages 
in  the  sum  of  two  thousand  five  hundred  dollars,  with  inter- 
est thereon,  from  the  commencement  ^'^  of  the  action  to  the 
date  of  the  verdict,  amounting  to  two  hundred  and  fifty-nine 
dollars  and  forty-four  cents.  Judgment  was  thereupon  ren- 
dered for  the  sum  of  two  thousand  seven  hundred  and  fifty- 
nine  dollars  and  forty-four  cents,  with  interest  thereon  at 
eight  per  cent  from  date  thereof.    The  defendants  appealed. 

From  the  theory  upon  which  this  case  was  tried  by  the  de- 
fense, it  appears  to  be  conceded  that  the  plaintiffs  are  entitled 
to  some  compensation  for  injuries  to  their  crops  and  trees, 
but  the  appellants  insist  that  the  court  erred  in  its  charge  to 
the  jury  respecting  the  measure  of  damages.  That  portion  of 
the  charge  objected  to  on  this  point  reads  as  follows:  ''The 
plaintiffs  in  this  case  are  entitled  to  recover  only  such  damages 
to  their  crops  of  lucerne,  potatoes,  oats,  com,  beets,  wheat, 
and  such  things  as  are  sued  for,  as  they  were  worth  at  the  time 
when  destroyed  or  injured,  and  at  the  place  where  injured  or 
destroyed.  In  other  words,  if  they  were  injured  or  destroyed 
tt  or  before  the  time  of  harvest  in  the  different  years  respec- 
tively, then  in  arriving  at  the  damages  you  must  take  the 
market  value  of  such  products  and  crops  not  later  than  the 
prices  prevailing  at  the  time  of  such  harvest,  or  during  the  mar- 
ket season."  This  instruction,  considered  as  a  whole,  is  clearly 
erroneous.  The  rule  stated  in  the  first  sentence  has  the  sup- 
port of  authority,  but,  in  attempting  to  explain  it  in  the  last 
sentence,  the  court  virtually  set  the  rule  aside,  and  misdirected 
the  jury  by  stating  that,  in  arriving  at  the  damages,  they 
must  tflJce  the  ''market  value  of  such  products  and  crops  not 
later  than  the  prices  prevailing  at  the  time  of  such  harvest,  or 
daring  the  market  season.''  While,  in  cases  of  destruction  of 
growing  crops,  it  is  proper  and  important  to  introduce  and 
admit  evidence  showing  the  kind  of  crops  the  land  is  capable 
of  producing,  the  kind  of  crops  destroyed,  the  average  yield 
per  acre  of  each  kind  on  the  land  in  dispute^  and  on  other 
similar  lands  in  the  immediate  neighborhood  cultivated  in  like 
manner,  the  stage  of  growth  of  the  crops  at  the  time  of  injury 
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or  destruction^  the  expenses  of  cultivating^  harYesting,  and 
marketing  the  crops,  and  the  market  value  at  the  time  of  map 
turlty,  ^'^  or  within  a  reasonable  time  after  the  injury  or  de- 
struction of  the  crops,  and  while  all  such  evidence  may  be 
considered  by  the  jury  in  determining  the  amount  of  dam- 
ages, if  any,  still  the  true  measure  of  compensation  is  the 
value  of  the  crops  in  the  condition  they  were  in  at  the  time 
of  their  injury  or  destruction,  and  not  the  market  value  at  the 
time  of  maturity  or  during  the  market  season.  ''For  destroying 
or  carrying  away  growing  crops,  the  measure  of  compensation,'' 
says  Judge  Sutherland,  ''is  their  value  in  the  condition  in 
which  they  were  at  the  time  of  the  trespass":  3  Sutherland 
on  Damages,  sec.  10:^3.  In  3  Sedgwick  on  Damages,  section 
937,  the  author  says:  "In  estimating  the  value  of  tiie  crop, 
the  prevailing  rule  seems  to  be  to  take  its  actual  value  at  the 
time  of  the  trespass,  not  its  probable  value,  assuming  that  it 
would  have  matured.'*  As  to  the  rule  stated  in  Smith  v.  Chi- 
cago etc.  B.  B.  Co.,  38  Iowa,  518,  that  the  measure  of  dam- 
ages is  the  '^difference  between  the  market  value  of  the  crops 
when  ripe  and  their  value  in  an  injured  state,  less  the  cost 
of  growing  them,'*  the  author,  in  the  same  section,  says :  "This 
rule,  however,  is  objectionable,  because  it  assumes,  without 
proof,  that  the  crops  would  have  come  to  maturity.*'  In  Texas 
etc.  B.  B.  Co.  V.  Young,  60  Tex.  201,  it  was  said:  "The  true 
measure  of  damages  was  the  value  of  the  crops  at  the  time 
they  were  destroyed.  In  arriving  at  that,  from  the  very  nature 
of  the  question,  great  liberality  in  making  proof  must  be  al- 
lowed, and  even  the  opinions  of  witnesses  qualified  by  experi- 
ence to  speak  upon  the  subject  would  be  admissible:  1  Whar- 
ton on  Evidence,  447,  448;  1  Greenl.  440,  note.  But  at  last 
the  question  is  What  was  the  value  of  the  property  at  the  time 
it  was  destroyed?  That  the  value  of  the  probable  yield  at 
the  time  the  crop  would  have  matured  and  been  gathered  is 
not  the  true  measure  is  evident  for  at  any  stage  in  the  growth 
of  a  crop  it  requires  labor  to  cultivate  and  gather  it,  more  or 
less,  as  the  crop  may  be  advanced,  and  these  elements  go  into 
the  makeup  of  the  value  at  maturity.  If  the  crop  be  destroyed 
*''*  before  maturity,  the  labor  of  the  farmer  is  not  further 
directed  to  it,  and  he  is  free  to  embark  in  other  profitable  em- 
ployment To  give  the  value  of  a  matured  and  gathered  crop 
would  be  to  give  compensation  for  labor  never  performed, 
and  for  an  injury  received.*'  The  supreme  court  of  Colorado, 
in  Colorado  etc.  Co.  v.  Hartman,  5  Colo.  App.  150,  38  Pac 
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(J2,  held:  'The  measure  of  damages  for  the  destruction  of 
^'rowing  crops  by  water  from  an  irrigation  ditch  is  the  value 
of  the  crops  in  the  condition  they  were  at  tiie  time  of  the  in- 
jury.** So,  in  Lommeland  v.  St.  Paul  etc.  Ey.  Co.,  35  Minn. 
412,  29  N.  W.  119,  it  was  said:  ''In  such  cases  the  general 
rule  appears  to  be  tiiat  the  damages  are  to  be  estimated  aa  of 
the  time  of  the  injury,  and  the  measure  of  damages  is  compen- 
sation for  the  value  of  the  crops  in  the  condition  they  are  in 
at  that  time**:  3  Sutherland  on  Damages,  sec.  1049;  Oulf 
etc  By.  Co.  v.  Carter  (Tex.  Civ.  App.),  25  S.  W.  1023;  Rich- 
ardson V.  Northrup,  66  Barb.  85;  Handforth  v.  Maynard,  154 
Mass.  414,  28  N.  E.  348;  Folsom  v.  Apple  Biver  Log-Driving 
Co.,  41  Wis.  602;  Seely  v.  Alden,  61  Pa.  St  302,  100  Am. 
Dec.  642;  Sabine  etc.  By.  Co.  v.  Joachimi,  58  Tex.  456;  Gres- 
ham  V.  Taylor,  51  Ala.  505;  Parr  v.  Griffith,  9  Utah,  416, 
35  Pac  506;  North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal  Co.. 
23  Utah,  199,  63  Pac.  812;  15  American  Digest,  Century  ed., 
sec.  281,  col.  2013;  Little  Schuylkill  Nav.  Co.  v.  Bichards,  57 
Pa.  St  142,  98  Am.  Dec.  209. 

The  appellant  also  contends  that  the  court  erred  in  instruct- 
ing the  jury  that  they  should  allow  interest  on  the  damages 
assessed  by  them  in  favor  of  the  plaintiffs  from  the  date  of 
the  commencement  of  the  action  up  to  the  date  of  the  ver- 
dict This  contention  appears  to  be  well  taken.  The  action 
was  for  a  tort,  and  the  damages  were  unliquidated,  and  this 
court,  in  Nichols  v.  Union  Pac.  By.  Co.,  7  Utah,  510,  27  Pac. 
693,  which  was  an  action  for  a  tort,  where  the  damages  were 
unliquidated,  and  where  the  jury  returned  a  verdict  for  so 
much  damages,  and  so  much  for  interest  thereon,  held  '^that 
there  is  no  authority  for  the  granting  of  interest  *'"*  in  such 
a  case.**  Under  the  doctrine  of  that  case  the  instruction  re- 
specting interest  was  erroneous.  As  a  new  trial  must  be  granted 
because  of  the  errors  already  pointed  out,  we  do  not  deem  it 
important  to  discuss  and  decide  the  other  questions  presented 
herein,  since  the  same  questions  may  not  again  arise. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  the  court  below  to  grant  a  new 
trial.    It  is  so  ordered. 

Baskin,  C.  J.,  and  McCarty,  J.,  concur. 


The  Ofcner  of  Growing  Crops  destroyed  by  the  fanlt  of  another 
may  recover  the  yalae  thereof:  Freemont  etc.  By.  Co.  ▼.  Marley, 
25  Neb.  138,  13  Am.  St.  Bep.  482,  40  N.  W.  948.    In  Byrne  v.  Min- 
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neapolis  etc.  Ey.  Co.,  38  Minn.  212,  8  Am.  St.  Hep.  668,  30  N".  W. 
339,  it  is  held  that  the  proper  measure  of  damages  for  the  destnie- 
tion  or  loss  of  growing  crops  is  in  general  the  value  of  the  crops 
upon  the  ground,  and  not  the  loss  as  measured  by  the  rental  valae 
of  the  land:  See,  in  this  connection.  Watt  ▼.  Nevada  Cent.  B.  K 
Co.,  23  Nev.  154,  62  Am.  St.  Bep.  772,  44  Pac.  423,  46  Pac  62,  70. 


Digitized  by  VjOOQ IC 


CASES 

XK  THS 

SXJPEEME    COURT 

OF 

WASHINGTON. 


CITY  OP  BATiTiART)  r.  WAT. 
[34  Wash.  116,  74  Pao.  1067.] ., 
JUDOMENT8— Pzasomption  of  Jnxisdictlim. — A  recital  of  duo 
•eryieo  of  procees  ia  a  judgment  bj  a  raperior  court  raises  a  pre- 
sumption of  a  valid  service,  and  a  person  attempting  to  avoid  such 
judgment  must  show  that  no  legal  service  was  made.     (pp.  996^  997.) 
TAX  DEED— Street    Assessment  Lieiir— Saperiority.^A  pur* 
chaser  at  a  sale  for  general  taxes  acquires  a  title  valid  as  against  i^ 
lien  for  a  street  assessment,    (p.  997.) 

M.  E.  Sheldon  and  J.  B.  Van  Djke^  for  fhe  appellants. 

H«  K  Peck,  for  the  respondent 

**^  MOUNT,  J.  This  action  was  conimenced  by  the  dty 
of  Ballard  in  King  county,  to  foreclose  two  liens  against  lot 
12,  block  16,  of  Oilman  Park  in  said  city,  for  street  improve- 
ments made  in  the  year  1891,  the  lot  being  a  comer  lot  facing 
upon  two  streets.  On  a  trial,  judgment  was  entered  in  favor 
of  the  city.    Defendants  appeal. 

The  facts  in  the  case  are  nndisptited,  and  are  substantially 
as  follows:  In  the  year  1891,  the  city  of  Ballard  passed  ordi- 
nances providing  for  the  improvement  of  the  two  streets  facing 
on  the  property  above  described,  and  also  providing  for  assess- 
ments of  the  property  to  pay  therefor.  The  streets  were  there- 
upon improved,  but  the  assessments  were  declared  void  by  the 
courts.  Subsequently,  in  1897,  by  virtue  of  an  act  of  the  legis- 
lature of  March  9,  1893,  the  city  passed  ordinances  providing 
for  reassessments  of  this  lot,  to  pay  the  costs  of  the  improve- 
ment^ together  with  the  penalty  and  interest  thereon.    The 
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liens  created  by  these  reassessments  are  the  ones  now  sought 
to  be  foreclosed. 

At  tlie  time  the  improvements  and  assessments  were  made 
the  property  was  owned  by  the  Woman's  Home  Association^ 
a  domestic  corporation^  of  Seattle.  After  the  street  improve- 
ments were  made^  general  taxes  for  state^  coimty,  and  mtmi* 
cipal  purposes  were  levied  against  the  lot  for  the  years  1892 
to  1896,  inclusive.  These  taxes  were  permitted  by  the  owner 
to  become  delinquent.  On  October  2,  1900,  Alexander  Mc- 
Donald purchased  from  the  treasurer  of  King  county  a  cer- 
tificate of  delinquency  for  the  general  taxes  then  delinquent 
against  the  property  in  question,  and,  at  the  same  time,  paid 
taxep  due  for  the  years  1897,  1898,  1899.  Mr.  McDonald  af- 
terward brought  an  ***  action  in  the  superior  court  of  King 
county  against  the  ''Woman^s  Home  Association  and  all  per- 
sons unknown,  if  any,  having  or  claiming  an  interest  or  estate 
in  and  to  the  hereinafter  described  real  property,"  to  foreclose 
his  lien  for  taxes  against  the  lot  in  question.  Thereafter,  on 
the  sixteenth  day  of  April,  1901,  the  said  oourt  entered  a 
judgment  which  recites  as  follows:  "This  cause  coming  on  for 
trial  this  day,  and  it  appearing  to  the  satisfaction  of  the  court 
that  the  notice  and  summons  in  said  cause  was  regularly  and 
duly  served  on  the  above-named  defendants,  as  the  law  in  such 
cases  requires,  and  more  than  sixty  days  have  elapsed  since 
said  service,  and  defendants  have  failed,  neglected  and  refused 
to  appear  and  contest  or  make  any  appearance  at  all  in  said 
action,  it  is  therefore  ordered.*' 

The  judgment  then  proceeds  to  find  that  the  plaintiff  therein 
has  a  tax  lien  against  the  property,  and  ordered  a  sale  thereof 
to  satisfy  the  same.  The  property  was  accordingly  sold  and 
bid  in  by  Mr.  McDonald  for  the  amount  of  his  claim,  and 
thereafter,  on  April  27,  1901,  a  deed  was  issued  to  him  there- 
for. On  May  31,  1901,  Mr.  McDonald  sold  and  conveyed  the 
property  to  the  appellant  George  Way.  Subsequently  Mr.  Way 
also  obtained  a  deed  from  the  Woman's  Home  Association  for 
the  property. 

In  the  record  of  the  case  of  McDonald  v.  Woman's  Home 
Association,  there  is  no  return  of  personal  service,  but  there 
is  an  attempted  publication  of  summons,  which  appears  to  be 
defective  for  several  reasons.  This  service,  however,  is  not  re- 
lied upon  as  giving  the  court  jurisdiction  in  that  case.  Coun- 
sel for  appellants  relies  exclusively  upon  the  finding  of  service 
in  the  judgment  above  quoted.    At  the  trial  the  validity  of 
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this  judgment  was  attacked  npon  the  ground  that  the  summons 
had  not  been  served^  and  respondent  was  permitted  to  call  Mrs. 
Ingraham  as  a  witness.  This  witness  testified  that  she  was 
secretary  **•  of  the  Woman^s  Home  Association  from  the  year 
1890  to  1895,  and  that  no  one  was  ever  elected  to  succeed  her; 
that  Mrs.  Henry  Furman  was  president  of  the  corporation 
during  the  years  1899,  1900,  and  1901;  that  the  corporation 
was  a  local  one,  and  that  all  the  members  and  ofiScers  were  at 
all  times  residents  of  King  county.  She  was  not  asked  and 
did  not  state  that  no  personal  service  of  the  complaint  in  Mo- 
Donald  y.  Woman^s  Home  Association  was  had  upon  the  as- 
sociation. 

It  is  not  questioned  here  that  the  reassessment  made  by  the 
city  in  1897  is  regular,  and  that  the  improvements  were  made;  . 
nor  is  it  questioned  that  the  sale,  and  all  proceedings  had  un- 
der the  judgment  in  McDonald  v.  Woman's  Home  Association^ 
are  regular  and  valid,  provided  the  court  had  jurisdiction  to 
render  the  judgment.  It  will  therefore  be  readily  observed 
that  there  are  but  two  principal  questions  in  the  case:  1.  Did 
the  court  have  jurisdiction  to  enter  the  judgment  in  the  case 
of  McDonald  v.  The  Woman's  Home  Association?  2.  If  bo, 
is  the  lien  for  general  state,  county,  and  municipal  taxes  para- 
mount to  the  lien  for  street  improvements? 

1.  It  is  apparently  conceded  that  the  record  shows  no  legal 
service  by  publication,  and  appellants  do  not  contend  that  the 
record  outside  of  the  judgment  shows  personal  service  by  the 
return  of  any  o£Bcer  or  person  authorized  to  make  it.  But 
they  contend  that  since  the  court  is  one  of  general  jurisdiction 
the  finding  in  the  decree  ^'that  the  notice  and  summons  in 
said  cause  was  regularly  and  duly  served  on  the  above-named 
defendants,  as  the  law  in  such  cases  requires/'  is  conclusive, 
and  they  rely  wholly  upon  this  finding.  In  the  case  of  Munch 
V.  McLaren,'  9  Wash.  676,  38  Pac.  205,  this  court  said:  ''By 
the  filing  of  the  complaint  the  court  obtains  jurisdiction  of 
the  subject  matter,  and  by  the  service  of  the  *^  summons, 
of  the  person  of  the  defendant;  and  every  act  not  negatived  by 
the  record  will  be  presumed  in  aid  of  the  judgment^  and  it 
will  only  be  held  void  when  it  affirmatively  appears  from  the 
record  that  the  court  had  no  jurisdiction  to  render  it" 

This  case  was  followed  in  Rogers  v.  Miller,  13  Wash.  82, 
62  Am.  St.  Rep.  20,  42  Pac.  525,  where  it  was  held  that  the 
question  of  service  of  the  summons  was  a  question  of  fact  for 
ihe  court  trying  the  case  to  determine,  and  it  was  there  said: 
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'The  finding  of  the  court  'that  service  of  the  complaint  and 
notice  had  been  duly  made  according  to  the  law/  is  not  con- 
tradicted by  merely  showing  that  a  summons  which  was  legally 
insufficient  had  in  fact  been  published.*' 

To  the  same  effect  are  the  following  cases  from  this  court: 
Belles  V.  Miller,  10  Wash.  259,  38  Pac  1050;  State  v.  Su- 
perior Court,  14  Wash.  203,  44  Pac.  131;  Christofferson  t. 
Pfennig,  16  Wash.  491,  48  Pac.  264;  Kizer  v.  Caufield,  17 
Wash.  417,  49  Pac.  1064;  State  v.  Superior  Court,  19  Wash. 
128,  67  Am.  St.  Eep.  724,  52  Pac.  1013;  Kalb  v.  German 
Savings  etc.  Soc,  26  Wash.  363,  87  Am.  St  Bep.  757,  65 
Pac.  659;  Peyton  v.  Peyton,  28  Wash.  278,  298,  68  Pac  757; 
Noerdlinger  v.  Huff,  31  Wash.  360,  72  Pac  73.  It  is  true, 
as  argued  by  respondent,  that  some  very  eminent  authoritieB 
have  said  that  the  '^findings  of  jurisdiction  may  affirm,  in 
general  terms,  the  service,  or  due  service,  of  process,  without 
indicating  that  the  attention  of  the  court  has  been  specially 
called  to  the  kind  of  service  made,  or  that  it  has  probably 
based  its  finding  upon  other  evidence  than  that  disclosed  by 
the  record.  In  such  cases  it  is  not  reasonable  that  the  general 
^statement  should  prevail  over  the  evidence  contained  in  the 
Tccord.  It  should  rather  be  construed  as  referring  to  and 
founded  upon  it;  and  if  the  service  shown  by  it  is  not  such 
as  will  support  the  judgment,  it  should  be  treated  as  ***  void, 
notwithstanding  the  general  statement  in  the  judgment  tiiat 
process  has  been  duly  served'^:  1  Freeman  on  Judgments,  4th 
ed.,  sec.  130^  and  authorities  cited. 

But  this  court  early  adopted  the  rule  that  the  recital  of 
due  service  in  the  judgment,  by  domestic  superior  courts,  raises 
the  presumption  of  a  valid  service,  and  that  every  presump- 
tion must  be  indulged  in  favor  thereof.  Accordingly  it  was 
held  in  Bogers  v.  Miller,  13  Wash.  82,  62  Am.  St.  Bep.  20, 
42  Pac.  525,  that,  where  there  was  ample  time  for  another 
summons  to  have  been  issued  and  served,  this  court  would,  on 
collateral  attack,  presume  such  fact  in  aid  of  the  judgment ;  and 
in  Christofferson  v.  Pfennig,  16  Wash.  491,  48  Pac.  264,  where 
an  insufficient  affidavit  of  publication  appeared  in  the  record,  it 
was  held  that  we  would  presume,  in  aid  of  such  judgment,  that 
other  sufficient  affidavits  were  filed;  and  in  State  y.  Superior 
Court,  19  Wash.  128,  67  Am.  St.  Bep.  724,  62  Pac.  1013,  where 
the  return  of  personal  service  was  not  verified  as  required,  it 
was  said:  ^'The  presumption  must  be  that  there  was  a  valid  aer- 
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Tice.  This  dociunent  might  in  fact  have  been  swom  to  in  open 
court  before  the  judge  at  the  time  ihe  judgment  vas  taken.* 
We  are  satisfied  irith  this  rule,  and  are  not  disposed  to  diange 
or  modify  it  now. 

Conceding,  without  intending  to  decide,  that  the  respondent 
in  this  case  was  at  liberty  to  attack  the  validity  of  the  judgment 
in  McDonald  y.  Woman's  Home  Association,  no  evidence  was 
offered  that  the  defendants  in  that  case  were  not  legally  served 
with  process.  The  only  evidence  offered  or  introduced  was  to 
the  effect  that  the  corporation  was  a  domestic  corporation,  and 
all  the  officers  thereof  were,  at  the  time  the  action  was  begun, 
residents  of  King  county.  The  defendant.  Woman's  Home  As- 
sociation, was,  therefore,  required  to  be  served  personally.  The 
judgment  shows  upon  its  face  that  the  defendants  had  ^^^  been 
served  as  required  by  law.  *  In  order  to  avoid  the  judgment,  it 
devolved  upon  the  respondent  to  show  that  no  legal  service  was 
made,  and  that  the  court  had  no  jurisdiction.  This  was  not 
done.  It  follows,  under  the  rule  above  stated,  that  the  court 
is  presumed  to  have  had  jurisdiction,  and  that  the  judgment  is 
valid. 

2.  The  question  as  to  the  priority  of  liens  for  general  taxes 
over  street  assessments  has  recently  been  so  fully  and  carefully 
considered  by  this  court  as  to  need  no  further  discussion.  In 
McMillan  v.  Tacoma,  26  Wash.  358,  67  Pac.  68,  we  said:  'It 
must  be  held  that  the  holder  of  a  delinquent  general  tax  cer- 
tificate is  not  required  to  pay  local  street  assessment  liens  before 
he  can  proceed  to  foreclose  and  sell  under  his  general  tax  lien. 
He  is  entitled  to  a  decree  establishing  his  ta^  lien  as  paramount 
and  superior  to  all  other  liens  or  charges  against  the  property'': 
See,  also,  Keene  v.  Seattle,  31  Wash.  202,  71  Pac.  769;  State  v. 
McConnaughey,  31  Wash.  207,  71  Pac.  770.  This  being  the 
settled  rule,  it  follows  that,  when  McDonald  foreclosed  his  par- 
amount lien  and  sold  the  property  and  became  the  purchaser,  he 
acquired  a  valid  title  to  the  land,  against  which  the  respondent 
eannot  now  foreclose  an  inferior  lien.  If  the  respondent  has 
any  right  at  all  at  this  time,  as  against  the  appellants,  such  right 
is  limited  to  a  redemption:  1  Black  on  Judgments,  2d  ed.,  sec. 
448,  and  cases  dted. 

Tlie  judgment  of  the  lower  court  must  therefore  be  reversed, 
and  the  action  dismissed. 

Fullerton,  C.  J.,  Hadley,  Dunbar  and  Anders,  JJ.,  concur. 
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IT  a  nfvoffmem  on  court  ox  gener&i  junsaieoon  recites  tuat  aenriee 
of  snmmonB  was  duly  made,  it  must  be  presumed,  according  to  Kalb 
T.  German  Sav.  etc.  Soc,  25  Wash.  349,  87  Am«  St.  Bep  767,  €6 
Bac.  559,  that  that  fact  appeared  to  the  eourt  bj  eompetent  proof. 
8ee,  further,  McHatton  ▼.  Bhodes,  143  CaL  275,  ante,  p.  125,  76  Paa. 
1086. 


STATE  V.  CITY  OF  SOUTH. PAEK. 

[34  Wash.  162,  75  Pac  636.] 

QUO  WABBANTO— Mmiieipal  IiicoiporatloiL— Quo    wmrrmBt* 
does  uot  lie  against  a  municipal  corporation  to  test  the  Taliditj  of 

the  election  under  which  it  was  incorporated,    (p.  999.) 

P.  C.  Ellsworth  and  J.  E.  McGrew,  for  the  appellant. 
Granger  &  Heif ner,  for  the  respondent 

*®*  HADLEY,  J.  This  is  a  proceeding  in  the  nature  of  quo 
warranto,  the  purpose  of  which,  as  stated  in  appeUanfs  brief, 
is  to  ''test  the  incorporation  of  respondent,  and  to  determine 
whether  it  is  properly  incorporated  as  a  city  of  the  fourOi  daas 
under  the  laws  of  Washington."  The  information  charges  ir- 
regularities  as  to  notice  and  amendment  of  petition  for  inoorpo- 
ration;  also  that  illegal  votes  were  cast  at  the  incorporation  elec- 
tion, and  that  votes  were  illegally  counted  for  incorporation. 
The  answer  denies  these  charges.  At  the  trial  the  issues  were 
narrowed  by  the  statement  of  relator's  counsel  that  they  desired 
to  present  but* two  questions  of  fact:  1.  That  ten  ballots  were 
wrongfully  counted  'by  the  election  board  in  favor  of  incorporap 
tion ;  and  2.  That  three  illegal  votes  were  cast  by  persons  not 
residents  of  the  territory  sought  to  be  incorporated.  Counsel 
stated  to  the  court  that,  when  relator  had  established  the  above 
facts,  he  would  ask  that  the  incorporation  be  declared  void. 
Thereupon  the  city  moved  for  judgment  in  its  favor,  and  for  the 
dismissal  of  the  action.  The  motion  was  granted,  and  judg- 
ment entered  accordingly.    This  appeal  is  from  that  judgment 

This  suit  was  brought  against  the  corporation  in  its  corporate 
name.  No  individual  is  made  a  party  as  assuming  ^^*  to  il- 
legally discharge  municipal  functions.  Section  5780  of  Bal- 
lingei^s  Code  enumerates  the  grounds  for  which  an  information 
in  the  nature  of  quo  warranto  may  be  filed.  It  may  be  filed 
against  ''any  person  or  corporation/'  but  all  the  subdivisions  of 
the  section  relate  to  the  usurpation  of  ofiScial  or  corporate  fono* 
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tions  'by  individuals,  except  the  fifth,  which  relates  to  acts  on 
the  part  of  corporations  by  which  they  forfeit  their  privileges, 
or  to  the  exercise  of  powers  not  conferred*  by  law.  In  the  lat- 
ter case  the  information  may  be  directed  against  the  corpora- 
tion, but  it  must  recognize  that  tHe  corporation  has  theretofore 
had  a  legal  existence. 

An  information  cannot  be  directed  against  a  corporation 
which  it  charges  does  not  exist.  In  such  case  there  is  no  entity 
in  existence  ypon  which  service  can  be  made,  or  which  can  plead 
to  the  information.  It  is  illogical  to  sue  an  alleged  artificial 
person  for  the  purpose  of*  obtaining  an  adjudication  that  there 
is  no  such  person.  Either  there  is  or  is  not  a  corporation.  If 
there  is  not  a  corporation,  it  cannot  be  sued.  The  suit,  then, 
must  be  against  the  persons  who  assume  to  act  in  a  corporate 
capacity.  By  bringing  suit  against  the  corporation  appellant 
admits  its  existence.  The  information,  therefore,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  since  it  simply 
seeks  an  adjudication  that  there  is  not  now  and  never  was  such 
a  corporation. 

In  Ferguson  v.  Snohomish,  8  Wash.  668,  36  Pac.  969,  24  L. 
B.  A.  795,  the  appellant  sought  to  remove  an  alleged  cloud  for 
illegal  taxes  on  the  ground  that  the  city  of  Snohomish,  which 
imposed  the  taxes,  never  had  a  legal  existence.  The  attack 
against  the  corporate  existence  was  in  that  case  a  collateral  one, 
and  this  court,  in  holding  that  such  a  collateral  attack  could 
not  be  sustained,  also  gave  a  further  reason  for  its  decision  as 
follows : 

165  "But  yj^Q  are  of  the  opinion  that  the  appellant  is  not  in  a 
situation  to  question  the  validity  of  the  incorporation  of  the  city 
of  Snohomish,  for  the  reason  that  he  has  brought  his  action 
against  it  as  a  municipal  corporation  and  alleged  it  to  be  such 
in  his  complaint  •  .  .  .  But  the  weight  of  authority  may  now 
be  regarded  as  sustaining  the  proposition  that  the  eflfect  of  filing 
an  information  against  a  corporation  by  its  corporate  name  to 
procure  a  forfeiture  of  its  charter,  or  to  compel  it  to  disclose 
by  what  authority  it  exercises  its  corporate  franchise,  is  to  ad- 
mit the  existence  of  the  corporation.  When,  therefore,  the  in- 
formation is  filed  against  the  respondent  in  its  corporate  name 
and  process  is  issued  and  served  accordingly  and  the  respondent 
appears  and  pleads  in  the  same  corporate  character,  its  corporate 
existence  cannot  afterward  be  controverted'*:  High's  Extraor- 
dinary Legal  Remedies,  3d  ed.,  sec.  661.  The  following  cases 
cited  in  Mr.  High's  valuable  work  as  supporting  the  above  we 
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hAT«  ttxamined  and  find  to  be  in  point:  Peoide  t.  City  of  Spring 
YaUey,  129  lU.  169,  21  N.  K  843;  State  ▼.  Cincinnati  Gas  eta 
Co.,  18  Ohio  St  262;  State  t.  Commercial  Bank  etc,  33  Miaa. 
474;  Boiling  Stock  Co.  ▼.  People,  147  lU.  234,  36  N.  E.  608, 
24  L.  E.  A.  462;  People  v.  Stanford,  77  CaL  360,  18  Pac  85, 
19  Pac  693,  2  L.  B.  A.  92.  As  being  also  directly  in  point  see 
the  following  cases :  State  ▼.  Independent  School  Dist,  44  Iowa, 
227;  Mad  Creek  Draining  Co.  ▼.  State,  43  Ind.  236;  People  ▼. 
Bensselaer  etc.  R  Ca,  15  Wend.  113,  30  Anu  Dec.  33;  State 
T.  Uridil,  37  NA.  371,  56  N.  W.  1072. 

In  People  t.  City  of  Spring  Valley,  129  lU.  169, 21  N.  E.  843, 
mention  is  made  of  the  fact  that  some  anthorities  seem  to  draw 
a  distinction  between  private  and  mnnidpal  corporations,  hold- 
ing that  an  information  may  be  brought  against  a  mnnidpal 
corporation  by  its  corporate  name,  even  where  its  corporate  ex- 
istence is  challenged,  the  proceeding  in  snch  case  being  held  to 
be  against  the  city  as  a  corporation  de  facto  ^^^  and  not  as  a 
corporation  de  jure.  It  was  held,  however,  that  no  exception 
to  tiie  general  rule  exists  in  the  case  of  municipal  corporations. 
We  are  also  unable  to  see  any  good  reason  in  prindple  why  sudi 
exception  should  exist  unless  a  statute  shall  so  declare. 

For  the  foregoing  reasons,  the  court  did  not  err  in  granting 
the  motion  for  judgment  of  dismissal.  The  judgment  is  af* 
firmed. 

FuUerton,  C.  J.,  and  Anders,  Mount,  and  Dunbar,  JJ.,  ooncor. 


Quo  Warranto  will  lie,  it  has  been  held,  to  attaek  the  validity  of 
the  incorporation  of  a  village:  Eamp  t.  People,  141  HL  9,  83  Am. 
St  Bep.  270,  30  N.  E.  680;  and  see  the  note  to  People  t.  ~ 
ete.  B.  B.  Co.,  80  Am.  Dee.  48,  49. 
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STATE  V.  GLINDEMANN. 
[34  WaA.  221,  75  Pae.  800.] 

OONSTITU  TiOKAL  LAW— Incast— A  statute  deitning  incest, 
•withont  including  actual  knowledge  on  the  part  of  the  defendant  of 
hia  relation  to  the  particepe  eriminia  as  a  necessary  element  of  guilt, 
is  not  unconstitutional,    (p.  1002.) 

GBDONAXi  XiAW— Incest— Bifoimatioii—Sciettter^— If  a  stat- 
ate  upon  incest  is  silent  as  to  anj  scienter,  not  using  the  words 
''knowingly/'  ''wiUfuUj/'  or  the  like  in  describing  the  offense,  it 
is  not  necessary  to  allege  or  prove  that  the  defendant  knew  the  re- 
lationship existing  between  him  and  the  particeps  criminis.    (p.  1002.) 

OBHOKAL  law— Xnoest— Defense  of  Insanity— EYldence.— 
If  the  defense  of  insanity  is  set  up  to  charge  of  incest,  the  exclusion 
of  the  record  of  the  appointment  of  a  guardian  for  the  defendant 
as  being  of  unsound  mind  is  not  error  if  the  record  of  the  actual 
adjudication  of  his  insanity,  made  just  prior  to  the  guardianship  pro- 
ceeding, has  already  been  admitted  in  evidence,     (p.  1003.) 

OBIMIHAL  LAW— Incest—Insanity  as  Defense— Oaardian* 
dilp  of  Wife— Evidence.— If  a  husband  charged  with  incest  sets  up 
insanity  as  a  defense,  the  record  of  the  adjudication  of  his  insanity 
and  of  the  appointment  of  his  wife  as  his  guardian  is  not  admissible 
in  evidence  to  show  that  she  who  instituted  the  prosecution  for  incest, 
was  in  duty  bound  to  look  after  his  defense.  Her  attitude  in  the 
matter  can  be  better  shown  by  other  evidence,     (p.  1004.) 

TBIAIt— Comment  on  Evidence.— It  is  reversible  error  for  the 
court,  upon  a  dispute  as  to  what  a  witness  has  testified  to  upon  a 
material  point,  to  declare  in  the  presence  of  the  jury  what  such  evi- 
dence waS|  and  that  the  stenographer's  report  thereof  is  wrong. 
(p.  1005.) 

P.  C.  Shine,  Townsend  ft  Moore  and  W.  F.  Townaend,  for 
fhe  appellant 

H.  Kimball  and  M.  Poindezter,  for  the  respondent 

*■•  HADLEY,  J.  Appellant  was  charged  with  the  crime  of 
incest  committed  with  his  own  daughter.  Haying  been  tried 
and  conyicted,  he  has  appealed  to  this  conrt  He  first  assigns  as 
error  that  the  conrt  overruled  his  demurrer  to  the  information. 
The  essential  part  of  the  information  is  as  follows:  '^hat  the 
said  defendant,  John  Glindemann,  in  the  county  of  Spokane  and 
state  of  Washington,  on  or  about  the  first  day  of  January,  1902, 
did  willfully,  unlawfully  and  feloniously  have  sexual  commerce 
with  and  carnally  know  one  Marie  Olindemann^  the  said  Marie 
Glindemann  then  and  there  being  a  female  and  a  daughter  of 
said  John  Glindemann,  thereby  committing  the  crime  of  in- 
cest" 

Incest  is  defined  in  sections  7228  and  7229  of  Ballinger's  Code 
as  follows:  'incest  is  the  sexual  commerce  of  persons  related 
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within  the  degrees  wherein  marriage  is  prohibited Per- 
sons being  within  the  degrees  of  consanguinity  or  aflSnity,  within 
which  marriages  are  prohibited  by  law,  who  intermarry  with 
each  other,  or  who  commit  fornication  or  adultery  with  each 
other,  or  who  carnally  know  each  other,  shall  be  deemed  guilty  of 
the  crime  of  incest/' 

It  is  urged  that  actual  knowledge,  on  the  part  of  the  accused, 
that  the  relationship  is  within  the  said  degrees  of  consanguinity 
is  necessary  in  order  to  constitute  the  crime.  **<  It  is  insisted 
that  the  criminal  intent  cannot  exist  without  actual  knowledge 
of  the  relationship.  Appellant  contends  that  the  statute  de- 
fining incest  should  include  the  element  of  knowledge  on  the 
part  of  an  accused,  and  that  its  failure  so  to  do  is  in  violatian 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  as  an  attempt  to  deprive  one  of  liberty  without  due  pro- 
cess of  law.  But  if  the  statute  itself  shall  not>  for  that  reason, 
be  held  to  be  violative  of  the  constitutional  principle,  it  is  urged 
that,  in  any  event,  the  information  must  go  further  than  the 
statute,  and  include  the  element  of  knowledge  in  its  charging 
part,  before  it  can  be  held  that  it  charges  a  crime.  Appellant 
cites  State  v.  McGilvery,  20  Wash.  240,  66  Pac.  115,  as  support- 
ing the  view  that  the  information  charging  one  with  the  crime 
of  incest  must  charge  knowledge  of  the  relationship  on  the  part 
of  the  defendant.  What  is  said  at  page  250  is  particularly  re- 
ferred to,  as  follows :  'TThe  third  and  last  objection  to  the  sufiB- 
ciency  of  the  information  is  that  it  does  not  allege  that  Carrie 
Bamett  had  knowledge  of  the  relationship  existing  between  her- 
self and  the  defendant.  The  information  does  allege  that  de- 
fendant had  knowledge  of  the  relationship  and  this  is  sufScient, 
under  our  statute,  without  alleging  that  the  female  also  had 
that  knowledge.*' 

It  is  true  the  inference  may  be  drawn  from  the  above  language 
that  the  court  in  that  case  might  have  held  that  the  allegation 
of  knowledge  was  necessary,  if  it  had  been  omitted  as  to  the  de- 
fendant. However,  the  point  raised  here  was  really  not  de- 
cided in  that  case.  On  this  subject  the  following  statement  of 
the  rule  appears  in  volume  16  of  American  and  English  Ency- 
clopedia of  Law,  second  edition,  138:  ''Where  the  statutes  are 
silent  as  to  any  scienter,  as  where  they  do  not  use  the  words 
'knowingly,'  'willfully,'  or  the  like  in  describing  the  oflfense,  it 
will  not  'be  necessary  to  allege  and  prove  aflBrmatively  that  the 
defendant  knew  the  *^  relationship  existing  between  him  and 
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the  particepfi.  While  this  is  true,  still  it  would  seem,  upon  rea- 
son, that  the  defendant's  ignorance  of  such  fact  would  constitute 
a  valid  defense.'^ 

The  crime  here  is  charged  substantially  in  the  language  of 
the  statute,  and  is  sufficient  within  the  rule  above  stated.  See 
the  following  cases  in  support  of  the  rule,  as  applied  particularly 
to  cases  of  incest:  State  v.  Bullinger,  54  Mo.  142;  Simon  y. 
State,  31  Tex.  Cr.  Rep.  186,  37  Am.  St  Eep.  802,  20  S.  W. 
399,  716;  State  v.  Wyman,  69  Vt  627,  69  Am.  Bep.  763,  8 
Atl.  900;  State  v.  Dana,  69  Vt.  614, 10  AiL  727. 

It  was  held  by  the  United  States  district  court,  district  of 
Washington,  in  In  re  Nelson,  69  Fed.  712,  that  a  statute  of 
Washington  territory,  similar  to  the  present  state  statute,  was 
not  invalid  because  of  the  omission  of  the  word  'Tmowingly," 
or  any  equivalent  word  or  phrase,  to  make  knowledge  of  the 
relationship  an  element  of  the  crime.  Under  the  above  au- 
thorities, we  hold  here  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  information. 

It  is  next  assigned  that  the  court  erred  in  excluding  evidence, 
offered  by  appellant,  that  the  wife  of  appellant  had  been,  and 
then  was,  the  duly  appointed,  qualified  and  acting  guardian  of 
appellant.  Appellant  not  only  denied  the  commission  of  the 
alleged  crime,  but  also  interposed  the  defense  of  insanity.  A 
record  was  introduced  to  the  effect  that  he  was  adjudged  to  be 
insane  by  a  California  court  in  the  year  1898,  and  also  another 
record  showing  that  he  was,  in  September,  1902,  adjudged,  by 
the  superior  court  of  Spokane  county,  to  be  then  insane.  Fol- 
lowing the  last  adjudication,  the  said  superior  court  appointed 
Anna  Olindemann,  the  wife  of  appellant,  as  his  guardian,  on  the 
ground  that  appellant  was  of  unsound  mind.  It  was  the  record 
of  said  appoiutment  that  appellants  sought  to  introduce  in  evi- 
dence. It  is  argued  that  the  fact  that  appellant  ^^^  was  still 
under  guardianship  tended  to  support  the  presumption  of  men- 
tal disability.  We  believe,  however,  that  it  could  have  been  no 
more  than  cumulative  evidence  in  this  case,  and  that  it  was  not 
reversible  error  to  exclude  it.  The  record  of  the  actual  ad- 
judication of  his  insanity,  made  just  prior  to  the  guardianship 
proceeding,  was  in  evidence,  and  the  guardianship  record  was 
valuable  only  for  the  same  purpose  for  which  the  insanity  record 
was  introduced. 

It  is  further  urged  that  the  record  was  competent  as  bearing 
upon  the  contention  that  appellant's  wife  is  prejudiced  against 
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him  in  this  prosecntion.  It  is  argued  tfaat^  wherets  it  mm  het 
duty  as  guardian  to  see  that  appellant  was  defended  in  this  ae- 
tion,  yet  she,  in  fact,  was  the  instigator  of  the  prosecution.  We 
think  the  real  spirit  of  the  wife^s  attitude  toward  the  husband 
can  be  better  shown  by  other  evidence  than  by  this  offered  leo- 
ord.  It  was  therefore  not  error  to  exclude  it  iHien  offered  for 
that  purpose. 

It  is  next  assigned  that  the  court  erred  in  disputing  the  state- 
ments of  counsel  and  the  shorthand  report  of  two  stcsuographen 
as  to  what  a  certain  answer  of  the  prosecuting  witness  had  been, 
in  stating  what  he  believed  her  answer  to  have  been,  in  striking 
out  the  former  answer  of  the  witness,  and  in  permitting  her  to 
adopt  the  court's  version  of  what  her  answer  had  been,  all  in 
the  presence  of  the  jury.  This  assignment,  we  believe,  in- 
volves error.  We  are  compelled  to  set  forth  here  a  portion  of 
this  record,  which  we  would  fain  omit.  But  we  see  no  other  way 
to  make  clear  the  point  raised  under  this  assignment  of  error. 
The  following  is  the  portion  of  the  record  to  which  we  refer: 

''Q.  What  did  you  mean  by  saying  in  cross-examination  that 
you  supposed  the  reason  you  did  not  become  pregnant  was  be- 
cause he  did  not  reach  your  private  parts?  A.  I  don't  under- 
stand. Q.  I  understood  you  to  say  that  the  reason  you  did  not 
become  pregnant  was  that  your  father's  private  sexual  organ 
did  not  reach  up  to  your  private  parts?  **^  The  Court:  She 
did  not  say  that.  Q.  Just  explain  what  do  you  mean  by  that? 
Mr.  Townsend:  Objected  to.  (Objection  sustained.)  Q.  Ex- 
plain what  you  meant  by  the  answer  that  the  reason  you  sup- 
posed you  did  not  become  with  child  was  that  it  did  not  reach  up 
to  your  privates?  A.  What  he  passed  away.  Q.  What  he 
passed  away  did  not  reach  up  to  your  womb,  is  that  what  you 
mean?  Mr.  Townsend:  Objected  to.  The  Court:  She  did  not 
say  that.  I  don't  think  the  witness  said  that.  [Here  the  for- 
mer question  from  the  cross-e:.amination  of  this  witness  and 
her  answer  was  read  by  the  stenographers  for  the  state  and 
for  the  defendant,  as  follows:  Q.  Why?  A.  Because  it  did  not 
come  up  to  my  privates.]  The  Court:  The  stenographers  are 
wrong.  She  said  the  reason  was  because  it  did  not  reach  up 
far  enough.  Q.  I  will  ask  you  if  that  is  what  you  said  in  an- 
swer to  that  question?  A.  I  think  I  did.  Mr.  Poindexter:  I 
move  to  strike  out  that  former  answer.  The  Court:  The  motion 
is  granted.    Mr.  Townsend :  Exception," 
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It  seems  to  us  that  the  above  extract  from  the  record  is  largely 
self-explanatory.  Owing  to  the  peculiar  nature  of  the  crime 
charged,  it  wiU  be  seen  that  the  testimony  over  which  the  con- 
troversy arose  was  very  important.  As  counsel  for  both  the 
state  and  the  defense,  as  well  as  both  stenographers,  seem  to 
have  understood  it,  the  argument  might  well  have  been  made  to 
the  jury  that  actual  penetration  was  wanting,  and  that  the  crime 
of  incest  was  therefore  not  committed.  We  think  the  remarks 
of  the  learned  judge  were  direct  comments  upon  material  testi- 
mony in  the  presence  of  the  jury.  It  was  for  the  jury  to  say 
what  the  witness  had  testified,  and  it  was  appellants  constitu- 
tional right  that  the  court  should  not  express  an  opinion  before 
the  jury  upon  evidence  of  such  vital  importance  to  his  defense. 
Moreover,  the  record  discloses  that  the  court's  remarks,  together 
with  counsel's  subsequent  question,  amounted  to  suggestions  to 
the  witness  which  she  readily  followed.  The  well-known  ten- 
dency of  jurors  to  give  much  *^  weight  to  the  court's  views 
of  the  testimony,  if  they  are  able  to  discover  what  those  views 
are,  we  think  made  the  remarks  of  the  court  prejudicial  to  ap- 
pellant's constitutional  rights. 

We  see  no  essential  distinction  between  the  principle  involved 
here  and  that  which  was  discussed  in  State  v.  Priest,  32  Wash. 
74,  72  Fac.  1024.  Counsel  argue  that  there  is  a  distinction,  in 
that  the  court's  remarks  in  the  above  case  were  directed  to  the. 
jury,  while  in  the  case  at  bar  they  were  directed  to  counseL 
They  were,  however,  made  in  the  presence  and  hearing  of  the 
jury,  and  in  practical  effect  this  case,  we  believe,  should  not  be 
distinguished  from  the  one  cited.  We  think  the  matters  dis- 
cussed under  this  assignment  were  so  material  that  they  con- 
stitute reversible  error. 

For  the  foregoing  reasons,  the  judgment  is  reversed,  and  the 
cause  is  remanded  with  instructions  to  the  lower  court  to  grant 
the  motion  for  a  new  triaL 

Mount,  Anders,  and  Dunbar,  JJ.,  concur. 


In  an  Indictment  for  Incest,  it  is  not  neeessary,  unless  required  by 
statute,  to  allege  knowledge  of  the  relationship  on  the  part  of  the 
defendant:  State  ▼.  Wyman,  59  Yt.  527,  59  Am.  Bep.  753.  It  is 
otherwise,  however,  where  the  statute  provides  that  "paities  having 
knowledge  of  their  relationship  shall  be  guilty":  Baumer  v.  State, 
49  Ind.  544,  19  Am.  Bep.  691.  In  State  v.  Ellis,  74  Mo.  885,  ti  Am. 
Bep.  321,  it  is  held  that  where  one  party  has  knowledge  of  the  rela- 
tionship and  the  other  has  not,  the  former  may  be  eonvicted  and  the 
latter  acquitted.    In  a  prosecution  for  rape,  it  is  no  defense  that  the 
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meeneed  believed  the  prosecutrix  to  be  over  the  age  of  eonsent:  Smith 
T.  State,  44  Tex  Or.  Bep.  187,  100  Am.  St.  Bep.  849,  68  &  W.  995. 

Iiuanity  as  a  Defense  to  Crime  ia  diacuBsed  in  the  monographie 
Botea  to  Knights  v.  State,  76  Am.  St.  Bep.  83-97;  People  v.  Hubert, 
63  Am.  St.  Bep.  100-108.  And  see  the  recent  eaaea  of  State  v.  Keeri, 
29  Mont.  508,  ante,  p.  579,  75  Pae.  362;  State  t.  Clark,  84  Waah.  485, 
post,  p.  1006,  76  Pac.  9& 


STATE  V.  CLAEK. 
T34  Wash.  485^  76  Pac  98.] 

JXmOBS— Bzamination  as  to  Ctaneral  Qnaliflcationa— Wairac 
In  a  criminal  prosecution  it  is  not  error  to  fail  to  require  the  prose- 
cuting attorney  to  examine  the  jurors  as  to  their  general  qniJiiicar 
tions.  Either  the  prosecutor  or  the  defendant  may  waire  hia  right 
to  so  examine  the  jurors,  or  waive  any  disqualification  in  any  juror. 
(p.  1010.) 

CBIMIKAL  LAW— InstmctloziB  Defining  Degrees  of  Mmderw 
On  a  prosecution  for  murder,  it  is  not  error  to  repeat  instructions  de- 
fining murder  in  the  first  and  second  degrees,  on  the  ground  Hiat  they 
tend  to  intensify  the  crime  aa  murder,  when  the  only  purpose  or 
elfect  of  such  instructions  is  to  more  fully  point  out  the  distinction 
between  the  different  degrees  of  murder,     (p.  1011.) 

CBIMIKAL  LAW— Insanity  aa  Defense.— The  Borden  of  Piot- 
Ing  insanity  as  a  defense  to  crime  is  upon  the  defendant,  who  must 
establish  it  by  a  preponderance  of  the  evidence,     (p.  1015.) 

CBIMIKAL  LAW— Insanity  aa  Defonaa— Instractiona.— If  in- 
aanity  is  set  up  as  a  defense  to  murder,  it  is  not  error  to  instruct  the 
Jury  to  convict  if  satisfied  beyond  a  reasonable  doubt  that  the  ae- 
euaed  committed  the  crime  as  charged,  if  other  instructions  fully  and 
fairly  inform  the  jury  upon  the  defense  of  insanity,     (p.  1015.) 

TBIAL — ^Instfaetlona. — ^It  is  not   error   to  refuse   to  give  re-  • 
quested  instructions  already  covered  by  instructions  given,     (p.  1015.) 

CBIMIKAL  LAW.-— Mnrder  — Snffldeney  of  Brldenoa.— A  eon- 
riction  of  murder  in  the  first  degree  must  stand,  when  the  eirenm- 
atances  eihow  that  there  can  be  no  possible  doubt  that  the  defendant 
did  the  killing  through  jealousy,  lUthough  no  one  saw  it  done,  and 
when  there  is  no  evidence  of  his  insanity,  set  up  aa  a  defense,  except 
his  own  statement  that  he  did  not  know  what  he  waa  doing  at  the 
time,  and  the  statement  of  witnesses  that  ho  'looked  wild"  and 
« '  acted  nutty. ' '     (pp.  1015,  1016.) 

Israel  &  Mackay,  for  the  appellant 

F.  C.  Owings,  for  the  respondent 

^^  MOUNT,  J.  Appellant  was  convicted  of  the  crime  of 
murder  in  the  first  degree,  and  sentenced  to  death.  From  this 
judgment  he  appeals. 
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The  facts  are  briefly  as  follows:  On  January  20,  1903,  fhe 
appellant,  Charies  Clark,  and  Leila  Page  were  living  together 
in  a  house  of  prostitution  in  the  city  of  Olympia.  Leila  Page 
was  the  mistress  of  the  house.  They  had  been  so  Uving  for 
about  a  year.  On  the  date  named  appellant  and  Leila  Page,  at 
about  4:30  o'clock  in  the  morning,  retired  to  their  bedroom. 
They  had  both  been  drinking  and  she  was  sick.  During  the  day 
and  night  of  the  19th  of  January,  they  had  been  quarreling  on 
account  of  the  intimacy  existing  between  Leila  Page  and  one 
Nate  KirkendalL  Appellant  had  threatened  her  life.  Soon 
after  they  retired  to  their  room,  Leila  Page  requested  Cleo 
Reynolds,  an  inmate  of  the  house  occupying  the  next  room,  to 
order  a  lunch  for  her.  The  lunch  was  ordered  over  the  tele- 
phone to  be  brought  from  a  nearby  restaurant  to  the  room  oc- 
cupied by  appellant  and  Leila  Page.  When  the  waiter  brought 
the  lunch  on  a  tray,  Leila  Page  was  lying  on  the  bed  with  her 
face  from  the  door  and  with  all  her  clotiies  on,  apparently  asleep, 
breathing  heavily.  Appellant  was  standing  in  the  middle  of  the 
room  with  his  coat,  vest  and  hat  off.  He  took  the  tray  and 
placed  it  on  the  floor  and  said  to  the  waiter  that  he  had  no 
money.  He  called  to  Cleo  Reynolds,  and  asked,  her  to  pay  for 
the  luncheon.  The  waiter  thereupon  left  the  room,  and  the 
door  was  bolted  after  him  from  within.  Cleo  Reynolds  paid 
for  the  luncheon,  and  the  waiter  went  away.  Cleo  Reynolds 
went  back  to  her  room  and  soon  fell  asleep.  She  heard  nothing 
more  until  about  8:30  o'clock  in  the  morning,  when  she  was 
awakened  by  the  appellant  calling  her  in  a  muffled  voice.  She 
**•  thereupon  got  up  and  went  to  the  door  of  the  room  occupied 
by  the  appellant  and  Leila  Page,  but  the  door  was  fastened  and 
she  could  not  get  in.  She  could  hear  appellant  speaking  her 
name.  She  thereupon  asked  him  to  open  the  door.  After  a 
short  time  appellant  succeeded  in  unbolting  the  door,  which 
was  opened,  and  appellant  fell  across  the  open  doorway,  strik- 
ing his  head  against  the  door  jamb.  His  hands  and  face  and 
clothes  were  covered  with  blood.  He  was  apparently  uncon^ 
edous.  He  was  dressed  as  above  stated.  Leila  Page  was  lying 
on  the  bed,  dead.  All  her  clothes  were  on,  as  above  described. 
Her  forehead  had  been  crushed,  as  with  the  back  of  an  ax,  and 
a  long  gash  was  cut  across  her  throat  from  about  the  center  of 
the  neck  to  the  right  ear.  Appellant  had  several  cuts  in  his 
neck  and  throat  and  on  his  head.  His  mouth  was  burnt  as  if 
with  carbolic  acid.  There  was  no  evidence  in  the  room  of  any 
struggle.    An  ax,  a  small  penknife  covered  with  blood,  and  a 
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email  battle  contaming  carbolic  add  were  found  in  the  room. 
A  carving  knife  was  also  found  under  the  corer  of  a  settee.  Be- 
fore appellant  was  taken  from  the  scene  he  was  told  by  a  police- 
man that  he  was  going  to  die,  and  was  asked  who  did  the  kill- 
ing. He  at  first  said  he  did  not  know.  Upon  being  asked  if 
he  was  sore,  *^said  he  thought  Xate  did  it.''  Appellant  was 
thereupon  taken  to  a  hospital,  and  soon  recorered  from  the  ef- 
fects of  his  wounds.  In  June,  1903,  he  was  put  upon  trial  un- 
der an  information  charging  him  with  murder  in  the  first  de- 
gree. His  defense  was  insanity.  His  version  of  the  affair  is  as 
follows,  quoting  from  the  record : 

^'Q.  Now,  I  will  direct  your  attention  to  the  night  before  she 
died — Sunday  night — and  I  will  ask  you  to  start  from  that  point 
and  detail  everything  that  you  did,  as  you  remember  it,  in  con- 
nection with  Leila  Page,  or  '^^^  regarding  her,  and  evoything 
that  was  done  that  night,  and  the  next  day,  describing  your 
conditions  and  feelings  during  that  time.  Just  tell  the  jury 
all  about  it.  A.  Well,  Sunday  night  I  went  down  to  the  house 
about  midnight  and  she  was  not  there.  Tlie  girls  said  she  was 
over  to  the  'Star.'  Q.  What  did  you  do?  A.  I  went  to  bed 
and  went  to  sleep,  and  she  came  in  some  time  in  the  morning,  1 
think,  along  about  3  or  4  o'clock.  I  do  not  know  just  what  time. 
She  said  something — I  don't  know  what  she  said.  And  then 
she  put  on  her  clothes  and  went  out,  and  I  don't  know  where  she 
was  going  or  where  she  went.  Then  I  went  back  to  sleep.  The 
next  morning  I  got  up  about  noon.  She  was  not  in  bed,  and  I 
looked  in  the  oilier  rooms  and  she  was  not  there,  and  I  asked 
Cleo  if  she  had  seen  her  and  she  said,  no.  I  went  down  to  the 
wine  closet  and  got  a  drink  of  brandy  and  went  to  eating  my 
breakfast  and  went  up  town.  I  went  to  Frank  Dickerson's 
saloon — I  was  working  there —  and  I  asked  Prank  if  he  had  seen 
her  and  he  said  he  had  not.  The  night  before  I  asked  him — ^I 
opened  up  the  games  we  were  working  at  and  went  to  work.  I 
thought  I  would  wait  until  evening,  but  I  oould  not  wait.  I 
felt  pretty  nervous  and  went  out  to  the  bar  and  got  a  drink  of 
brandy.  Then  I  thought  that  Nate  roomed  at  the  Union  block 
and  she  might  be  up  there.  I  asked  the  butcher  if  he  had  seen 
her  that  morning  and  he  said  that  he  had,  that  she  had  been 
there  and  went  on  up  toward  Swantown.  I  walked  over  as  far 
as  the  Union  block  and  then  I  walked  up  and  down  in  front  of 
the  Union  block  a  few  times.  I  thought  I  must  be  mistaken  and 
went  back  to  the  house.  I  went  back  to  the  house  and  thqr  said 
she  had  been  there  and  gone  out  again.    I  went  back.    I  don't 
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know  how  many  times  I  made  the  trip.  It  seemed  like  a  dream. 
1  couldn't  get  any  information.  I  finally  went  to  the  Union 
block,  but  I  don't  remember  going  to  the  Union  block  twice.  I 
remember  going  to  Mrs.  Hubbard's  and  finally  Mr.  Wentz  came 
in  with  the  tray  in  the  room  where  she  was,  Cecil  Knight's  room, 
and  she  was  lying  there  on  the  bed;  and  I  tried  to  rouse  her 
and  told  her  to  get  up,  and  I  had  her  by  the  shoulder  and  she 
hit  my  ^®®  hand  and  my  finger  nail  scratched  her  neck;  I  don't 
remember  what  was  done  or  what  was  said  either,  but  we  went 
home  together.  She  told  me  she  had  been  at  the  Union  block 
the  night  before  with  Nate  Kirkendall.  I  asked  her  if  she  in- 
tended to  leave  me  and  she  said  she  didn't  Then  we  embraced 
and  I  kissed  her  several  times  and  I  went  downstairs  and  she 
went  downstairs  and  left  the  house.  She  went  over  to  the  'Star* 
— I  guess  it  is  the  'Wigwam'  now.  And  I  went  over  and  asked 
if  she  was  there  and  they  said  she  was  not.  I  went  back  to 
the  house  again  and  telephoned  over  after  a  little  while  and 
they  said  she  was  not  there.  I  sent  Cleo  out  to  look  for  her 
and  she  came  back  and  said  she  was  over  there  and  wanted  me 
to  come  over  for  her.  I  was  not  drunk  then  and  hadn't  been 
drinking  any  time  during  the  day.  I  have  been  drunk  and  I 
know  what  the  feeling  is.  I  don't  say  that  the  statements  made 
by  the  witnesses  is  not  so,  aren't  true  and  didn't  happen.  If 
they  did  happen  I  have  no  recollection  of  it.  We  went  upstairs 
to  go  to  bed.  She  told  Cleo  to  order  some  lunch ;  I  remember 
that  quite  well.  I  went  into  the  room — I  didn't  know  where 
she  was  at  that  time — and  I  started  to  undress  myself.  I  don't 
remember  the  boy  bringing  the  tray  in  or  who  let  him  in — I 
don't  remember  anything  of  that.  Then  again  I  was  lying  in 
the  hall,  and  then  again  I  was  being  carried  out,  and  then  again 
some  one  poking  something  down  jny  throat,  and  then  again  I 
oame  to  and  found  myself  lying  in  a  strange  bed  just  like  a 
person  would  wake  up  out  of  a  dream." 

This  is  the  substance  of  the  evidence  on  the  part  of  the  de- 
fense. Other  facts  necessary  to  an  understanding  of  the  points 
presented  will  be  stated  hereafter.  Appellant  insists,  first,  that 
the  conrt  erred  in  not  requiring  the  attorney  for  the  state  to 
examine  the  jurors  as  to  their  general  qualification.  It  appears 
that  the  individual  jurors  were  examined  first  by  the  prosecutor 
for  actual  and  implied  bias,  and  passed  for  cause;  tiiat  there- 
upon they  were  examined  by  counsel  for  appellant.  After  the 
€tate  had  ^^  exercised  all  its  peremptory  challenges,  and  the 
appellant  all  of  his  peremptory  challenges  but  one,  and  had 
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waived  that  one^  appellant  objected  to  the  whole  panel  upon  the 
ground  that  the  proBecutor  had  not  examined  the  jurors  as  to 
tiieir  general  qualification.  This  objection  was  overroled  by 
the  court  Counsel  argues  that,  because  the  statute  provides 
that  no  person  is  competent  to  act  as  a  juror  unless  he  ia  (1)  an 
elector  of  the  state;  (2)  a  male  inhabitant  of  the  county  for  the 
year  next  preceding  the  time  he  is  called;  (3)  over  twenty-one 
years  of  age;  (4)  in  possession  of  all  his  faculties  and  of  sonnd 
mind;  (5)  able  to  read  and  write  the  English  language;  and 
(6)  has  never  been  convicted  of  «  felony  (Pierce's  Code,  aec. 
6939) ;  and  because  it  is  provided  that  "the  jurors  having  been 
examined  as  to  their  qualification,  first  by  the  plaintiff  and  then 
by  the  defendant,  and  passed  for  cause"  (Pierce's  Code,  sec. 
601),  it  is  therefore  the  duty  of  the  prosecutor  to  examine  the 
jurors  as  to  their  general  qualifications.  While  it  is  true  that 
persons,  not  possessed  of  the  qualifications  named  in  section 
5939,  supra,  are  incompetent  under  the  statute,  it  does  not  fol- 
low that  the  prosecutor  may  not  waive  his  right  to  examine  the 
jurors,  and  also  waive  the  disqualifications  named.  The  stat- 
ute relating  to  the  examination  is  simply  declaratory  of  the 
rights  of  the  plaintiff  and  of  the  defendant.  Either  may  wairc^ 
his  right  to  qualify  or  disqualify  the  jurors.  That  this  is  true 
is  manifest  because  of  the  provision  of  the  next  section,  which 
is  as  follows:  "But  no  act  of  a  grand  or  petit  jury  shall  be  in- 
valid by  reason  of  such  person  or  persons  aforesaid,  qualified  in 
other  respects,  serving  thereon;  nor  shall  any  disqualification  of 
any  member  of  a  grand  or  petit  jury  affect  the  indictment  or 
verdict,  unless  the  juror  for  that  specific  cause  was  challenged 
or  excepted  to  before  the  *®*  finding  of  the  indictment  or  rendi- 
tion of  the  verdict,  and  the  challenge  or  exception  overruled,  and 
esror  specifically  assigned'* :  Pierce's  Code,  sec.  5940. 

In  this  case  the  appellant  was  not  denied  the  right  to  examine 
the  jurors  as  to  their  general  qualifications.  He  had  the  op- 
portunity, and  failed  or  refused  to  exercise  it.  He  simply  in- 
sisted that  the  prosecutor  should  make  the  examination.  It 
does  not  appear  here  that  any  of  the  jurors  were  in  fact  in- 
competent or  disqualified  under  the  statute.  But,  even  if  it 
did  so  appear,  appellant,  under  the  provisions  of  section  5940, 
supra,  could  not  take  advantage  of  that  fact  unless  the  juror  was 
challenged  for  the  specific  cause,  the  challenge  overruled,  and 
an  exception  taken.  It  was,  therefore,  not  error  for  the  court 
to  deny  the  appellant's  request. 
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Appellant  next  insiBts  that  the  court  erred  in  repeating  the 
instructions  defining  murder  in  the  first  and  second  degrees, 
because  by  so  doing  the  court  intensified  the  crime  as  being  mur- 
d^.  We  think  no  such  result  could  be  inferred.  Both  plaintiff 
and  defendant  prepared  instructions  in  the  case,  and  requested 
the  court  to  give  the  same.  After  reading  those  prepared  by  the 
prosecution,  which  fairly  covered  the  case,  the  court  gave  several 
instructions  requested  by  the  defendant,  among  which  were  two 
paragraphs  defining  murder  in  the  first  and  second  degrees, 
which  dearly  and  more  fully  pointed  out  the  distinction .  be- 
tween those  two  degrees  of  murder  than  the  definitions  already 
given.  While  it  would  not  have  been  error  to  have  refused 
these  instructions,  they  were  given  by  the  court,  no  doubt,  for 
the  purpose  of  pointing  out  to  the  jury  more  clearly  the  distinc- 
tion between  these  two  degrees  of  murder,  so  that  the  jury  might 
not  be  confused  therein.  This  was  manifestly  the  object  of  the 
court,  and  we  are  clearly  of  the  opinion  that  the  ^^  jury  could 
not  have  been  led  to  believe  therefrom  that  the  court  intended 
to,  or  did,  convey  to  the  minds  of  the  jurors  his  idea  of  the  case. 
There  was,  therefore,  no  error  in  this. 

Appellant  next  insists  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  following  instruction :  *^It  is  not  necessary 
in  order  to  sustain  the  plea  of  insanity  that  the  fact  of  insanity 
be  established  by  a  preponderance  of  the  evidence ;  but  if,  upon 
the  whole  evidence,  the  jury  entertain  a  reasonable  dcrubt  as  to 
sanity  they  must  acquit'^ ;  and  in  giving  an  instruction  upon  the 
question  as  follows :  ^^ou  are  instructed  that  every  man  is  pre- 
sumed to  be  sane  and  to  intend  the  natural  and  usual  conse- 
quences of  las  own  acts.  As  the  law  presumes  a  man  to  be 
sane  until  the  contrary  is  shown,  I  charge  you  that  the  burden 
of  proving  insanity  as  a  defense  to  a  crime  is  upon  the  defend- 
ant to  establish  by  a  preponderance  of  the  evidence,  and  imless 
insanity  is  established  by  a  fair  preponderance  of  the  evidence 
the  presumption  of  sanity  must  prevail.'' 

This  raises  the  principal  question  in  the  case  and  the  one 
upon  which  the  appellant  apparently  relies.  Able  counsel  upon 
both  sides  have  exhaustively  treated  the  subject  in  their  briefs, 
and  brought  to  our  attention  adjudicated  cases  from  nearly  all 
of  the  states  of  the  Union,  and  from  the  supreme  court  of  the 
United  States.  The  rule  contended  for  by  the  appellant  is  sus- 
tained by  the  supreme  court  of  the  United  States,  and  by  the 
highest  courts  of  the  following  states :  Florida,  Illinois,  Indiana, 
Kansas,  Michigan,  Mississippi,  Nebraska,  New  Hampshire,  New 
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York,  Tennessee,  Vermont  and  Wisconsin — ^in  the  latest  cases 
cited,  as  follows:  Davis  v.  "United  States,  160  TJ.  S.  469, 16  Sup. 
Ct.  Rep.  353,  40  L.  ed.  499 ;  Armstrong  v.  State,  30  Fla.  170, 
11  South.  618, 17  L.  R.  A.  484;  Jamison  v.  People,  145  IlL  357, 
84  N.  E.  486;  "^^  Plake  v.  State,  121  Ind.  433, 16  Am.  St  Rep. 
408,  23  N.  E.  273;  State  v.  Nixon,  32  Kan.  205,  4  Pac.  159; 
People  T.  Finley,  38  Mich.  482;  Ford  r.  State,  73  Miss.  734, 
19  South.  666,  36  L.  R.  A.  117;  Furst  v.  State,  31  Neb.  403, 
47  N.  W.  1116;  State  v.  Jones,  50  N.  H.  369,  9  Am.  Rep.  242; 
Moett  V.  People,  86  N.  T.  373;  King  v.  State,  91  Tenn.  617,  20 

5.  W.  169;  Revoir  v.  State,  82  Wis.  296,  52  N.  W.  84;  while  the 
highest  courts  of  the  following  states  maintain  the  rule  that, 
where  insanity  is  set  up  as  a  defense  in  a  criminal  case,  it  must 
be  established  by  a  preponderance  of  the  evidence:  Alabama, 
Arkansas,  California,  Connecticut,  Delaware,  Georgia,  Tdaho, 
Iowa,  Kentucky,  Maine,  Massachusetts,  Minnesota,  Missouri, 
Nevada,  New  Mexico,  New  Jersey,  Ohio,  Pennsylvania,  South 
Carolina,  Texas,  Utah,  Virginia,  and  West  Virginia — ^in  the 
cases  cited  as  follows :  Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep. 
193,  2  South.  854;  McKenzie  v.  State,  26  Ark.  334;  People  v. 
Hettick,  126  Cal.  426,  68  Pac.  918;  State  v.  Hoyt,  46  Conn. 
330;  State  v.  Cole,  2  Penne.  (Del.)  344,  45  Atl.  391;  Ryder  v. 
State,  100  Qa.  528,  62  Am.  St.  Rep.  334,  28  S.  E.  246,  38  L. 
R.  A.  721;  State  v.  Larkins,  6  Idaho,  200,  47  Pac.  945;  State 
V.  Trout;  74  Iowa,  545,  7  Am.  St  Rep.  499,  38  N.  W.  405; 
Moore  v.  Commonwealth,  92  Ky.  630,  18  S.  W.  833;  State  v. 
Parks,  93  Me.  208,  44  Atl.  899;  Commonwealth  v.  Eddy,  7 
Gray,  583;  State  v.  Qrear,  29  Minn.  221,  13  N.  W.  140;  State 
V.  BeU,  136  Mo.  120,  67  S.  W.  823 ;  State  v.  Lewis,  20  Nev.  333, 
22  Pac.  241 ;  Graves  v.  State,  45  N.  J.  L.  347,  46  Am.  Rep.  778; 
Kelch  V.  State,  55  Ohio  St.  146,  60  Am.  St  Rep.  680,  45  N.  E. 

6,  39  L.  R.  A.  737;  Commonwealth  v.  Woodley,  166  Pa.  St  463, 
31  Atl.  202;  State  v.  Alexander,  30  S.  C.  74,  14  Am.  St  Rep. 
879,  8  S.  E.  440;  CarUsle  v.  State  (Tex.  Cr.  ^^  App.),  56  S. 
W.  365;  People  v.  Dillon,  8  Utah,  92,  30  Pac.  150;  Dejamette 
V.  Commonwealth,  75  Va.  867;  State  v.  Welch,  36  W.  Va.  690, 
15  S.  E.  419.  The  rule  in  England  is  followed  by  the  last 
named  class  of  states.  In  the  states  of  Oregon  and  Louisiana 
the  defendant  is  required  by  statute  to  prove  insanity  beyond  a 
reasonable  doubt.  The  question  presented  here  was  before  the 
supreme  court  of  the  territory  in  McAllister  v.  Territory,  1 
Wash.  Ter.  360.  The  court  tijere  said:  "The  rule  of  law  as  to 
the  burden  of  proof  in  criminal  cases  we  all  agree  is  this:  The 
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burden  is  on  ihe  territory  to  make  out  every  material  allegation 
in  the  indictment  beyond  all  reasonable  doubt  The  learned 
judge  who  tried  the  case  in  the  district  court  repeatedly,  in  the 
instructions  given  on  his  own  motion,  and  in  those  asked  on  the 
part  of  the  defendant,  told  the  jury  that  such  was  the  rule  of 
law.  The  force  and  effect  of  this  rule  cannot  be  destroyed  by 
any  action  of  the  prosecuting  officer  so  far  as  the  facts  constitut- 
ing the  res  gestae  are  concerned.  Part  of  the  facts  included  in 
the  res  gestae  may  be  developed  by  the  territory,  and  part  by 
the  defense,  but  still  the  rule  is  the  same.  The  defendant  is 
entitled  to  the  instruction  that  the  jury  must  be  satisfied  of  his 
guilt  beyond  all  reasonable  doubt  on  all  the  facts  so  put  in  evi- 
dence, and  so  the  jury  were  told,  except  as  shown  above.  And 
we  are  satisfied  that  so  far  as  the  facts  attending  the  killing  are 
concerned — at  least  so  far  as  these  facts  are  included  in  the  res 
gestae,  that  the  burden  of  proof  never  shifts.  This  is  as  true 
of  the  defense  of  insanity  under  the  limitations  stated  above,  as 
of  any  other  defense.  But  if  insanity  is  set  up  as  a  separate 
and  distinct  defense,  and  its  proof  does  not  consist  of  the  facts 
attending  the  killing,  then  the  proof  must  be  made  out  by  the 
defendant,  the  legal  presumption  of  sanity  being  sufficient  for 
the  indictment  in  the  absence  of  evidence  to  the  contrary.^' 

This  case  is  claimed  by  the  appellant  as  an  authority  in  his 
favor.  It  is  also  claimed  by  the  respondent  as  an  authority  in 
favor  of  the  state.  The  opinion  is  to  the  '*•*  effect  that  when 
the  proof  of  insanity  is  made  as  a  part  of  the  res  gestae,  the 
burden  of  proving  insanity  is  not  upon  the  state ;  but  where  the 
proof  does  not  consist  of  facts  attending  the  killing,  then  the 
burden  of  proving  insanity  is  upon  the  defendant.  It  will  be 
readily  seen,  therefore,  why  each  side  of  this  controversy  claims 
the  case  as  an  authority  in  its  favor.  But  it  is  difficult  to  im- 
agine a  case  where  the  slayer  is  insane  and  where  the  proof  of 
insanity  is  not  a  part  of  the  res  gestae,  but  is  independent  of 
the  facts  attending  the  killing.  The  court,  however,  in  that 
case,  sustained  the  conviction  upon  an  instruction  substantially 
as  in  this  case,  because  it  was  held  that  the  facts  did  not  warrant 
any  instruction  upon  the  question  of  insanity,  observing:  "The 
world  has  had  quite  enough  of  that  kind  of  insanity  which  com- 
mences just  as  the  sight  of  a  slayer  ranging  along  the  barrel  of 
a  pistol,  marks  a  vital  spot  on  the  body  of  the  victim,  and  ends 
as  soon  as  the  bullet  has  sped  on  its  fatal  mission.'' 

It  will  be  seen,  by  an  examination  of  the  authorities  herein- 
before dted,  that  tiie  cases  in  the  different  states  are  in  ir- 
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reconcilable  conflict  as  to  the  quantum  of  proof  upon  the  ques- 
tion of  insanity.  All,  however,  concede  that  the  presumption  of 
sanity  prevails,  and  that  there  must  be  some  evidence  to  remove 
this  presumption.  In  the  first  class  of  cases,  it  is  held  that, 
where  the  evidence  raises  a  reasonable  doubt  as  to  the  sanity  of 
the  defendant,  he  must  be  acquitted;  in  the  other,  that  a  reason- 
able doubt  is  not  sufficient,  but  the  defendant  must  establish  in- 
sanity by  a  preponderance  of  the  evidence.  In  the  first  class 
named,  the  reason  for  the  rule  is  that  the  presumption  of  in- 
nocence always  attends  an  accused  person,  and  that  the  burden 
■of  proving  all  the  elements  of  the  oflPense  rests  upon  the  state 
and  never  shifts;  that,  when  the  defendant's  sanity  is  put  ^^  in 
issue,  the  state  must  prove  it  beyond  a  reasonable  doubt,  be- 
cause, without  a  mind  capable  of  crime,  there  can  be  no  crime 
committed;  and,  therefore,  if  the  jury  entertain  a  reasonable 
doubt  as  to  the  sanity  of  the  accused,  it  follows  that  they  are  in 
4ioubt  as  to  his  guilt 

The  reason  for  the  rule  adopted  in  the  other  class  of  states 
is  that  sanity  is  the  natural  condition  of  man,  and  therefore 
levery  man  is  presumed  sane  until  the  contrary  is  made  to  ap- 
pear; that,  when  the  commission  of  a  crime  is  admitted  or  clearly 
proven,  and  insanity  is  alleged  as  a  defense,  it,  being  an  inde- 
pendent affirmative  defense  and  opposed  to  the  natural  and  usual 
order  of  things,  must  be  established  by  a  preponderance  of  the 
evidence.  Another  reason  given  is  that  the  presumption  of 
sanity  is  necessary  for  the  well-being,  safety,  and  protection  of 
society,  and  for  the  administration  of  justice,  and  neutralizes  the 
presumption  of  innocence  upon  which  the  rule  of  reasonable 
doubt  rests,  and  therefore  leaves  the  accused,  when  asserting 
his  insanity,  to  show  the  fact  by  a  preponderance  of  the  evi- 
dence. Another  reason  for  the  rule  is  that  it  is  the  only  safe 
rule  for  society,  while  it  is  also  just  to  the  accused. 

The  distinction  between  the  quantum  of  proof  necessary  to 
raise  a  reasonable  doubt  and  that  necessary  to  constitute  a  fair 
preponderance  of  the  evidence  is  more  fanciful  than  reaL  When 
evidence  is  sufficient  to  raise  a  reasonable  doubt,  as  such  doubt  is 
usually  defined  and  understood,  it  may  also  be  said  in  a  sense 
to  preponderate.  The  distinction,  therefore,  while  it  may  be 
fruitful  of  philosophical  and  theoretical  discussion,  is  of  little 
practical  value.  Insanity,  when  it  exists  as  a  fact,  is  easily  and 
readily  proved.  When  it  does  not  exist  in  fact,  it  is  easily 
feigned  and  difficult  to  disprove.  For  this  latter  reason  it  is  the 
usual  ^^  defense  when  there  is  no  other.    It  is  no  injustice  to 
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m  defendant  to  preBume  that  he  is  sane^  and  to  reqtdre  him  to 
prove  the  unnatural  condition  of  mind^  which  he  alleges  as  a 
defense  for  a  crime  admitted^  and  to  relieve  him  from  a  penalty 
justly  due  to  men  in  their  natural  condition.  Notwithstanding 
the  weighty  reasons  advanced  by  the  learned  courts  in  the  class 
first  named,  we  desire  to  adopt  the  rule  laid  down  by  the  trial 
<»urt  in  tiiis  case. 

Appellant  assigns  error  upon  the  instruction  of  the  court  given 
as  follows :  'T[f  you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant committed  the  crime  as  charged  in  the  information, 
then  I  charge  you  that  it  is  your  duty  to  render  a  verdict  of 
murder  in  the  first  degree^* — ^upon  the  ground  that  the  instruc- 
tion eliminated  the  defense  interposed.  If  this  instruction  is  to 
be  read  as  standing  alone,  it  would  be  subject  to  the  criticism 
offered.  But  all  of  the  instructions  must  be  read  together,  and, 
when  so  read,  it  was  not  error,  because  the  court  fully  and  fairly 
instructed  the  jury  upon  the  defenses  interposed  by  the  defend- 
ant This  instruction  simply  told  the  jury  that  the  informa^ 
tion  charged  murder  in  the  first  degree,  which  was  correct. 

Other  instructions  requested  by  the  appellant — defining  the 
duty  of  the  jury,  reasonable  doubt,  circumstantial  evidence,  and 
the  degree  of  insanity  necessary  to  acquit — ^were  refused  by  the 
court  These  questions  were  all  fully  and  correctly  covered  and 
-explained  to  the  jury  by  other  instructions  which  were  given; 
for  that  reason  it  was  not  necessary  to  give  the  instructions  re- 
quested, even  though  they  stated  correct  principles  of  law.  A 
further  discussion  of  them  is  not  necessary. 

Appellant^s  last  assignment  is  that  the  court  erred  in  refusing 
to  grant  a  new  trial  by  reason  of  the  insuflBciency  *^  of  the  evi- 
dence to  justify  the  verdict.  We  have  carefully  examined  all 
the  evidence  in  the  case,  and,  while  it  is  true  that  no  one  saw 
the  killing  or  had  an  opportunity  to  see  it,  except  the  defend- 
ant, the  circumstances  surrounding  the  killing  are  so  conclusive 
that  there  can  be  no  possible  doubt  that  the  defendant  did  it; 
that  he  had  prepared  for  it  by  taking  an  ax  into  the  room  some 
time  before  the  deed  was  done ;  and  that,  while  Leila  Page  was 
asleep  or  in  a  drunken  stupor,  he  crushed  her  skull  with  the  ax 
and  then  cut  her  throat;  that  he  then,  with  the  small  penknife — 
probably  the  same  one  used  on  her — and  a  swallow  of  carbolic 
acid,  attempted  to  take  his  own  life;  and  thereupon  became  un- 
consdouB  for  a  time.  There  is  no  evidence  of  insanity  except 
his  own  statement  hereinabove  quoted,  and  except  statements 
«f  two  or  three  witnesses  to  the  effect  that  the  day  before  the 
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tragedy  the  defendant  "aooked  irild,"  lliat  he  acted  ^iMj,'^ 
and  'like  he  waa  going  to  get  on  a  drunk."  The  evidence  showa 
that  the  defendant  was  jealous  of  the  deceased,  hnt  it  is  not  suffi- 
cient to  create  any  sort  of  a  doubt  of  his  sanity;  and  we  have 
no  donbt^  upon  all  the  evidence,  that,  both  before  and  at  the 
time  of  ibe  crime  and  afterward,  the  defendant  waa  as  sane  aa 
any  man  can  be  who  will  commit  so  atrocious  a  crimen  The  case 
was  fairly  tried,  and  there  is  no  error  in  the  record. 
The  judgment  is  therefore  affirmed. 

Follerton,  C.  J.,  and  Hadley,  Anders  and  Dunbar,  JJ.,  con- 
cur. 


Ifuanity  at  a  Defense  to  Criwte  is  discnsaed  in  the  noiiogrmplile 
Botes  to  Knights  ▼.  State,  76  Am.  St.  Sep.  83-97;  People  t.  Hubert, 
63  Anu  St.  Bep.  100-108.  And  see  the  recent  ease  of  State  t.  KeerU 
29  MoDt.  508,  ante,  p.  579,  75  Pae.  362.  A  reference  to  the  note  to 
Knights  ▼.  State,  76  Am.  St.  Bep.  92-97,  will  show  that  there  is  no 
little  diversity  of  judicial  opinion  on  the  question  of  burden  of  proof 
when  the  defense  of  insanity  is  set  up. 


ELLIOTT  V.  HAWLEY. 
[34  Wash.  585,  76  Pae.  93.] 

HUSBAND  AND  WIPE—Wife's  Separate  Propertj.— If  a 
married  woman  living  with  her  husband,  takes  a  half  interest  in  a 
contract  to  work  a  mine  on  shares,  hires  a  man  to  do  half  the  work, 
and  pays  him  out  of  her  share  of  the  clean-up,  while  she  personally 
supervises  the  work,  the  net  profits  of  her  mining  enterprise  are 
her  separate  property,  under  a  statute  exempting  property  ac- 
quired by  a  married  woman  "by  her  own  labor,"  from  the  debts  or 
contract  liabilities  of  her  husband,     (p.  1019.) 

HUSBAND  AND  WTFE^Wife's  Separate  Property —Paztaer- 
alilp  Property. — If  money  acquired  by  a  married  woman  in  one  state 
as  a  member  of  a  Dartnership  there  becomes  her  separate  property, 
and  is  brought  into  another  state  and  deposited  as  the  funds  of  soeh 
partnership,  her  share  thereof  remains  her  separate  property,  and  real 
estate  there  purchased  by  her  and  paid  for  by  a  check  of  such  partner- 
ship, in  a  sum  less  than  her  share  of  such  deposit,  is  not  subject 
to  her  husband's  separate  debt.     (p.  1020.) 

HUSBAND  AND  WIPB--Wife's  Separate  Propeity  — Bestrie- 
tions  Against  Partnerships  formed  by  husband  and  wife  are  intended 
only  to  protect  the  wife  against  her  husband's  separate  debts,  and 
not  to  deprive  her  of  her  separate  property,     (p.  1020.) 

HUSBAND  AND  WIPE— Wife's  Separate  Proparty— Oominin' 
gling  of  Funds. — ^If  the  amount  of  money  invested  by  husband  and 
wife  in  a  joint  enterprise  is  definite  as  to  the  amount  advanced  bv 
each,  and  yields  a  definite  income  or  increase,  there  is  no  safh 
commingling  of  their  separate  property,  as  to  cause  it  to  lose  its 
identity,     (p.  1021.) 
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Embree  &  Cole  and  C.  S.  Preston,  for  the  appellants. 

Cair  ft  Preston,  for  the  respondents. 

"•  HADLET,  J.  The  purpose  of  this  action  is  to  subject 
certain  real  estate  in  the  city  of  Seattle  to  execution  sale.  The 
suit  was  brought  by  the  appellant^  as  administrator  of  the  es- 
tate of  E.  B.  Earle^  and  against  the  respondents,  who  are  hus- 
band and  wife.  On  the  third  day  of  June,  1898,  respondent 
Prank  R  Hawley  executed  his  promissory  note  for  the  sum  of 
one  thousand  dollars,  payable  to  the  order  of  one  Shedd,  who  af- 
terward transferred  it  to  the  said  E.  B.  Earle,  the  latter  being 
now  deceased.  Said  Hawley  claims  that  the  note  was  given 
merely  as  an  accommodation  to  said  Shedd  to  enable  him  to 
raise  some  money,  but  that  question  is  immaterial  here,  since  a 
judgment  founded  upon  the  note  was  rendered  in  favor  of  the 
administrator  of  Shedd's  deceased  assignee,  and  against  said 
respondent,  in  the  superior  court  of  King  county,  on  the  sixth 
day  of  January,  1902.  There  was  no  appeal  from  said  judg- 
ment, and  it  is  sought  here  to  have  it  declared  that  the  judgment 
is  a  lien  upon  the  said  real  estate,  and  that  the  land  is  subject 
to  levy  and  sale  for  the  satisfaction  of  the  judgment 

At  the  time  said  note  was  made  the  said  Frank  B.  Hawley 
was  unmarried.  Afterward,  on  the  ninth  day  of  **®^  July,  1898, 
he  and  his  corespondent  became  husband  and  wife.  The  ob- 
ligation represented  by  the  note  was  therefore  the  separate  debt 
of  Frank  B.  Hawley.  The  real  estate  in  controversy  was  con- 
veyed to  the  respondent  Katherine  W.  Hawley  on  or  about  Oc- 
tober 24,  1899,  and  the  complaint  alleges  that  it  was  purchased 
with  the  separate  funds  of  the  husband.  It  is  averred  that  the 
conveyance  was  made  to  the  wife  without  consideration  paid  or 
agreed  to  be  paid  by  her,  and  in  furtherance  of  a  fraudulent 
scheme  and  design,  on  the  part  of  both  husband  and  wife,  to 
cheat,  delay  and  defraud  the  creditors  of  the  husband.  The  an- 
swer denies  said  allegations,  and  affirmatively  alleges  that  the 
property  was  purchased  with  the  separate  funds  of  Katherine 
W.  Hawley,  and  that  the  same  is  her  sole  and  separate  property. 

A  trial  was  had  before  the  court  vrithout  a  jury.  The  find- 
ings of  the  court  cover  many  details,  and,  while  we  deem  it  un- 
necessary to  set  them  all  out,  yet  a  somewhat  extended  state- 
ment of  the  facts  found  will  lead  to  a  better  understanding  of 
the  case.  The  court  found  that  respondent,  Prank  B.  Hawley, 
had  not  been  a  resident  of  the  state  of  Washington  at  any  time 
during  the  ten  years  last  past,  and  that  respondent,  Ejitherine 
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spondents  were  married  in  the  state  of  California,  and  there- 
after, in  the  autumn  of  1898,  living  together  aa  husband  and 
wife,  they  took  up  their  abode  at  or  near  claim  No.  9  Above 
Discovery,  on  Little  Minook  creek,  Alaska ;  that  said  claim  No. 
9  was  owned  by  a  corporation  in  which  said  Frank  R.  Hawley 
was  a  stockholder;  that  about  said  time  said  Hawley  and  his 
uncle,  one  Reasoner,  planned  to  take  a  lay,  or  contract  for  work- 
ing on  shares,  on  a  portion  of  said  claim;  that  thereafter  said 
Hawley  was  made  manager  of  "^^^  said  corporation,  and  of  its 
operations  on  said  claim,  and  said  lay  was  then  taken  by  said 
Reasoner  and  Katherine  W.  Hawley  in  equal  shares. 

It  was  also  found  that  the  work  upon  the  lay  was  performed 
by  said  Reasoner  and  another,  the  latter  being  paid  for  his  ser- 
vices from  Mrs.  Hawley's  share  of  the  clean-up ;  that  Mrs.  Haw- 
ley did  not  perform  actual  manual  labor  upon  the  claim,  but 
that  she  was  frequently  on  said  lay  ground  while  the  work  was 
progressing,  inspected  the  same,  and  consulted  with  her  partner 
Reasoner  concerning  the  work;  that,  as  a  result  of  the  work  upon 
the  lay  and  the  clean-up  therefrom,  Mrs.  Hawley's  net  share  of 
the  proceeds  was  about  four  hundred  and  fifty  dollars,  which 
sum,  by  her  authority  and  direction,  was,  by  her  husband,  in- 
vested for  her  in  the  spring  of  1899 ;  that  said  investment  was 
in  a  partnership  known  as  Mitchell  &  Co.,  composed  of  the  two 
respondents  and  one  Archie  Mitchell ;  that  the  husband  invested 
in  the  partnership  an  equal  amount  of  his  own  funds,  and  that 
said  Mitchell  owned  a  half  interest  in  the  partnership,  leaving 
a  one-fourth  interest  each  to  Mr.  and  Mrs.  Hawley;  that  the 
partnership  operations  were  on  Anvil  creek,  near  Nome,  Alaska, 
and  the  gold  representing  the  partnership's  share  of  the  clean- 
up was  brought  to  the  United  States  assay  oflBce  at  Seattle, 
Washington,  in  one  entire  lot,  converted  into  money,  and  de- 
posited in  a  bank  at  Seattle  to  the  credit  and  in  the  name  of 
Mitchell  &  Co. ;  that  the  purchase  price  of  said  Beal  estate  was 
paid  by  a  check  on  said  deposit,  drawn  by  respondent^  F.  L. 
Hawley,  in  the  firm  name  of  Mitchell  &  Co.,  in  favor  of  E.  M. 
Carr,  who  was  acting  as  attorney  and  agent  for  Mrs.  Hawley 
in  the  purchase  of  the  lots ;  that  it  was  understood,  and  in  good 
faith  believed,  both  by  Hawley  and  his  wife,  that  the  money  bo 
invested  was  the  separate  money  of  Mrs.  Hawley.  ^^  The  find- 
ings also  set  out  in  full  a  number  of  sections  from  Hill's  An- 
notatecf  Laws  of  Oregon,  as  being,  by  virtue  of  the  ITnited 
States  statutes,  in  full  force  and  effect  throughout  the  ter- 
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ritory  of  Alaska  until  June  6, 1900.  Among  other  provisions  of 
eaid  statutes  are  the  following: 

"Sec.  2992.  The  property  and  pecuniary  rights  of  every  mar- 
ried woman  at  the  time  of  her  marriage,  or  afterward  acquired 
by  gift,  devise  or  inheritance,  shall  not  be  subject  to  the  debts 
or  contracts  of  her  husband,  and  she  may  manage,  sell,  convey, 
or  devise  the  same  by  will  to  the  same  extent  and  in  the  same 
manner  that  her  husband  can  property  belonging  to  him. 

''Sec.  299S.  The  property,  either  real  or  personal,  acquired 
by  any  married  woman  during  coverture,  by  her  own  labor,  shall 
not  be  liable  for  the  debts,  contracts  or  liabilities  of  her  hus- 
band, but  shall,  in  all  respects,  be  subject  to  the  same  exceptions 
and  liabilities  as  property  owned  at  the  time  of  her  marriage  or 
afterward  acquired  by  gift,  devise  or  inheritance.'* 

"Sec.  2873.  Neither  husband  or  wife  is  liable  for  the  debts 
or  liabilities  of  the  other  incurred  before  marriage,  and  except 
as  herein  otherwise  declared  they  are  not  liable  for  the  separate 
debts  of  each  other,  nor  is  the  rent  or  income  of  such  property 
liable  for  the  separate  debts  of  the  other.'* 

"Sec.  2997.  Contracts  may  be  made  by  the  wife  and  liabili- 
ties incurred,  and  the  same  enforced  by  or  against  her  to  the 
same  extent  and  in  the  same  manner  as  if  she  were  unmar- 
ried.'' 

It  was  further  found  that,  at  the  time  said  conveyance  was 
made  to  Mrs.  Hawley,  her  husband  was  wholly  solvent,  and 
that  he  then  and  afterward  had  on  deposit,  in  the  Washington 
National  Bank  of  Seattle,  moneys  belonging  to  him  largely  in 
excess  of  his  total  indebtedness.  From  the  facts  found  the 
court  concluded  that  the  lands  purchased  became  the  sole  and 
separate  property  of  Mrs.  Hawley,  **®  and  that,  her  husband  has 
never  at  any  time  had,  and  has  not  now,  any  interest  therein. 
Judgment  was  entered  denying  the  demand  of  the  complaint 
and  dismissing  the  action.    The  plaintiff  has  appealed. 

Errors  are  assigned  upon  the  court's  findings,  but  we  are 
satisfied,  after  reading  the  evidence,  that  the  facts  as  found 
by  the  court  are  sustained  by  the  evidence  submitted.  If  there 
was  no  error  in  the  conclusion  that  the  purchase  money  for  the 
lots  involved — acquired  in  the  manner  it  was — became  the  sep- 
arate money  of  Mrs.  Hawley,  then  the  judgment  was  right.  It 
will  be  observed  by  reference  to  sections  2992  and  2993  of  Hie 
Oregon  statutes  quoted  above,  and  which  were  in  force  in 
Alaska  when  Mrs.  Hawley  was  engaged  in  her  enterprises  there, 
that  neither  real  nor  personal  property,  acquired  by  a  married 
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woman  daring  coverture  by  her  own  labor,  ahall  be  liable  for 
tbe  debts  of  her  husband,  but  shall  be  absolutely  her  own^  and 
subject  to  her  disposaL  Under  the  evidence  and  the  findings 
Mrs.  Hawley  agreed  with  Beasoner  to  work  the  lay  above  men- 
tioned on  shares.  This  she  had  a  legal  right  to  do,  under  the 
terms  of  section  2997,  supra. 

Appellant,  however,  insists  that  the  proceeds  of  the  lay  work 
could  not  have  become  her  separate  property  unless  she  had 
actually  performed  manual  labor  upon  the  claim,*  We  do  not 
think  the  words  ^Tby  her  own  labor/*  used  in  section  2993,  supra, 
were  intended  to  be  so  restricted,  but,  as  suggested  by  respond- 
ents' counsel,  that  they  rather  mean,  by  her  own  efforts.  She 
deliberately  agreed  with  Eeasoner  to  work  a  lay,  and  to  pay  for 
the  services  of  a  man  as  a  helper  in  her  place.  She  was  often 
upon  the  ground  to  see  how  the  work  progressed,  and  advised 
with  Eeasoner  about  it.  The  helper  was  paid  from  her  share 
of  the  proceeds.  We  think,  under  such  circumstances,  that  the 
*^*  money  was  acquired  by  her  own  exertions,  and  that,  under 
the  law,  it  became  her  separate  money.  The  court  in  its  find- 
ings traced  that  money  to  a  subsequent  investment,  and  found 
that  it  yielded  yet  more.  The  findings  do  not  disclose  the 
amount,  but  the  evidence  shows  that  her  share  of  the  proceeds 
of  such  investment  in  the  Nome  partnership  enterprise  was  more 
than  four  thousand  dollars,  and  that  said  sum  was  placed  in  the 
Seattle  bank,  and  from  it  came  the  money  which  purchased  the 
lots  in  question.  Thus  the  money  was  acquired  by  Mrs.  Haw- 
ley in  Alaska  under  laws  which  made  it  her  separate  property, 
and  when  it  was  brought  to  Seattle  it  still  remained  such. 

Appellant,  however,  insists  that  under  Board  of  Trade  v. 
Hayden,  4  Wash.  263,  31  Am.  St.  Rep.  919,  30  Pac.  87,  32  Pac. 
224,  16  L.  R.  A.  530,  the  wife  could  not  enter  into  a  contract 
of  partnership  with  her  husband.  It  will  be  remembered  that 
the  husband  and  wife  and  one  Mitchell  composed  the  Nome  part- 
nership of  Mitchell  &  Co.  The  rule  discussed  and  decided  in 
the  case  cited  is  for  the  protection  of  the  wife^s  separate  prop- 
erty, to  prevent  her  from  ejitering  into  such  engagements  witli 
her  husband  that  her  separate  property  may  be  taken  from  her 
in  satisfaction  of  his  debts.  The  purpose  of  the  rule  is,  not  to 
work  a  loss  to  the  wife,  but  to  prevent  it.  In  this  instance 
money  which  went  into  the  Nome  enterprise  was  shown  to  be  her 
separate  money.  It  yielded  a  large  percentage  of  increase. 
The  wife  was  entitled  to  the  legitimate  increase  upon  the  in- 
vestment  of  her  separate  money.     It  is  further  urged  that  these 
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funds  have  been  commingled  with  those  of  the  husband^  and 
that,  under  Yesler  v.  Hochstettler,  4  Wash.  349,  30  Pac.  398, 
they  are  not  separate  funds  of  the  wife.  There  has  never  been 
a  commingling  which  leads  to  any  confusion.  The  amount  in- 
vested by  each  was  a  definite  sum;  '®*  each  sum  yielded  its 
definite  increase,  and  the  whole  of  each  has  at  all  times  been 
easily  ascertainable.  This  was  not  confusion,  and  the  separate 
interests  did  not  lose  their  identity  as  such. 
The  judgment  is  aflBrmed. 

PuUerton,  C.  J.,  and  Mount,  Anders  and  Dunbar,  JJ.,  con- 
cur. 


Profits  Produced  hy  the  Skill  and  Labor  of  a  Married  woman  in  the 
use  of  her  separate  estate  while  living  with  her  hnsband  are  a 
part  of  such  estate,  and  not  earnings  belonging  to  him:  Trapnell  ▼. 
Conklyn,  37  W.  Va.  242,  38  Am.  St.  Bep.  30,  16  S.  E.  570.  See,  too, 
Parrett  ▼.  Palmer,  S  Ind.  App.  356.  52  Am.  St.  Eep.  479,  35  N.  E.  713. 

A  Bushand  and  Wife  may  he  Partners  in  many  of  the  American 
commonwealths:  Hoaglin  y.  Henderson  &  Co.,  119  Iowa,  720,  97  Am. 
St.  Bep.  335,  94  N.  W.  247;  Burney  y.  Savannah  Grocery  Co.,  98  Ga. 
711,  68  Am.  St.  Bep.  342,  25  S.  E.  915.  See,  however,  Gilkerson-Sloss 
Commission  Co.  y.  Salinger,  56  Ark.  294,  35  Am.  St.  Bep.  105,  19  S. 
W.  747,  16  L.  B.  A.  526;  Board  of  Trade  y.  Hay  den,  4  Wash.  263, 
80  Pae.  87,  82  Pao.  224,  16  L.  Bw  A.  530,  81  Am.  St,  Bep,  919,  and 
note. 


ABBOTT  V.  THORNE. 
[34  Wash.  692,  76  Pac.  302.] 

APPELLATE  PBAOTIOE.— In  a  case  tried  and  determined 
upon  the  merits,  the  plaintiff,  as  the  prevailing  party,  may  raise  the 
#bjection  upon  appeal  that  the  action  cannot  be  maintained  in  any 
eyent.     (p.  1022.) 

MAIJOIOXJS'  PBOSECtmON  of  dyil  Actioii.— An  action  will 
not  lie  for  the  prosecution  of  a  civil  action  with  malice  and  without 
probable  cause,  when  there  has  been  no  arrest  of  the  person,  or  at- 
tachnoient  of  the  property  of  the  defendant,  and  no  special  injury 
sustained  which  would  not  necessarily  result  in  all  prosecutions  for 
like  eanses  of  action,    (pp.  1022,  1023.) 

Stile  &  Doqlittle^  for  the  appellant 

Bogle  &  Richardson  and  Bates  &  Murray,  for  the  respondents. 

••®  DUNBAR,  J.  This  is  an  action  by  appellant  against 
the  respondents  for  a  conspiracy  to  maliciously  prosecute.  The 
action  is  based  upon  allegations  set  forth  in  the  case  entitled. 
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"T.  B.  Deming,  plaintiff,  t.  Pacific  Investment  Co.,  J.  H.  Ea»- 
terday,  T.  0.  Abbott,  L.  E.  Wheeler,  Commercial  Investment 
Co.,  National  Bank  of  Commerce  of  Tacoma,  and  M.  J.  Adam^ 
defendants.^'  This  case  came  to  this  conrt  under  the  title  of 
'TTilliam  H.  Opie,  as  administrator,  respondent,  v.  Pacific  In- 
vestment Co.  et  al.,  appellants,'*  reported  in  26  Wash*  505,  67 
Pac.  231,  56  L.  B.  A.  778,,  a  judgment  of  reversal  having  been 
obtained  in  this  court  by  the  appellant  in  the  case  at  bar,  and 
the  allegations  which  the  appellant  claims  were  malicious  having 
been  found  by  this  court  not  to  be  true.  The  cause  proceeded 
to  trial,  and  upon  the  conclusion  thereof  the  respondents  re- 
quested the  court  for  a  peremptory  instruction  to  the  jury  for 
a  verdict  in  their  behalf,  which  was  granted.  The  ground  upon 
which  the  motion  was  granted  it  is  not  necessary  to  discuss,  un- 
der our  view  of  subsequent  questions,  which  are  determinative 
of  the  case. 

^   A  great  many  questions  are  presented  by  the  record  and  in 
the  briefs  of  counsel,  but  preliminary  to  all  others  is  the  ques- 
tion whether  or  not  this  case  can  be  maintained.     It  is  insisted 
by  the  appellant  that  this  question  cannot  be  raised  by  the  re- 
spondents, inasmuch  as  they  prevailed  in  the  court  below;  but 
I  it  is  too  evident  for  discussion  that  it  would  be  a  foolish  pro-^ 
\  ceeding,  oi:^  the  part  of  this  court,  to  reverse  a  case  and  send  it 
(  back  for  a  new  trial,  when  it  would  finally  have  tobe  determined 
/  that  the^fuition  would  not  li§i  and  the  view  we  take  of  this 
I  question  renders  a  discussion  of  the  other  proceedings  involved 
Ijinnecessary.     On  the  main  question,  whether  ®®*  an  action  for 
malicious  prosecution  will  lie  where  there  is  no  arrest  of  the 
person  or  attachment  of  the  property,  there  is  some  conflict  of 
authority,  and  it  has  been  held  by  Judge  Hanford,  in  Wade  v. 
National  Bank  of  Commerce,  114  Fed.  377,  that  such  an  action 
would  lie.    Also,  in  McCormick  Harvester  Mach.  Co.  v.  Willan, 
63  Neb.  391,  93  Am.  St.  Rep.  449,  88  N.  W.  497,  56  L.  B.  A. 
338,  a  Nebraska  case,  the  contrary  rule  announced  in  Rice  v. 
Day,  34  Neb.  100,  51  N.  W.  464,  was  practically  overruled. 

The  leading  case  sustaining  this  doctrine  is  Kolka  v.  Jones, 
6  N.  Dak.  461,  66  Am.  St  Rep.  615,  71  N.  W-  558,  where  the 
doctrine  was  announced  that,  for  the  malicious  prosecution  of 
a  civil  action  without  probable  cause,  plaintiff  was  answerable 
to  the  defendant,  though  the  latter  was  not  arrested  nor  his 
rights  interfered  with  in  any  manner.  This  is  a  North  Dakota 
case,  and  presents  that  view  of  the  law  very  forcibly  and  clearly, 
and  the  conflicting  cases  are  discussed  with  great  precision  and 
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power.  Bnt^  notwifhstanding  the  able  opinion  in  this  case,  we 
are  forced  to  the  conclnBion,  from  an  inveetigation  of  anthori- 
ties  and  a  consideration  of  the  principles  inyoWed,  that  the 
contrary  doctrine  is  well  eetabliahed,  and  that  an  action  will  not 
lie  for  the  prosecution  of  a  civil  action  with  malice  and  withont 
probable  cause,  when  there  has  been  no  arrest  of  the  person  or 
attachment  of  the  property  of  the  defendant,  and  no  special  in- 
jury sustained,  or  injury  which  is  not  the  necessary  result  in 
such  suits.  And  this  doctrine  we  think  is  sustained,  not  only 
by  the  overwhelming  weight  of  numerical  authority,  but  by  the 
overwhelming  weight  of  reason. 

The  right  of  free  allegations  in  a  pleading  has  always  been 
considered  privileged*  Courts  are  instituted  to  grant  relief  to 
litigants,  ^A  are  open  to  all  who  sedc  remedies  ®®*  for  injuries 
sustained;  and  unnecessary  restraint,  and  fear  of  disastrous  re- 
sults in  some  succeeding  litigation,  ought  not  to  hamper  the 
litigant  or  intimidate  him  from  fully  and  fearlessly  presenting 
his  case.  If  the  charges  prove  to  be  unfounded,  costs  have  been 
prescribed  by  the  legislature  as  the  measure  of  damages.  Prior 
to  the  time  when  costs  were  allowed  to  the  prevailing  party, 
there  was  more  reason  for  sustaining  actions  on  the  case;  and, 
as  a  rule,  the  costs  and  expenses  incident  to  an  unsuccessful  law- 
suit will  be  sufficient  to  restrain  actions  which  are  founded 
purely  on  malice.  While  it  is  no  doubt  true  that,  in  some  in- 
stances, the  peril  of  costs  is  not  a  sufficient  restraint,  and  the 
recovery  of  costs  is  not  an  adequate  compensation  for  the  ex- 
penses and  annoyances  incident  to  the  defense  of  a  suit,  yet  all 
who  indulge  in  litigation  are  necessarily  subject  to  burdens  the 
exact  weight  of  which  cannot  be  calculated  in  advance,  and  a 
rule  must  be  established  which,  as  a  whole,  is  the  most  wholesome 
in  its  effect,  and  accords  in  the  greatest  degree  with  public 
policy.  If  the  rule  were  established  that  an  action  could  be 
maintained  simply  upon  the  failure  of  a  plaintiff  to  substantiate 
the  allegations  of  his  complaint  in  the  original  action,  litigation 
would  become  interminable,  and  the  failure  of  one  suit,  instead 
of  ending  litigation,  which  is  the  policy  of  the  law,  would  be  a 
precursor  of  another;  and,  if  that  suit  perchance  should  fail, 
it  would  establish  the  basis  for  still  another.  For  the  failure 
to  establish  the  fact  alleged  that  an  allegation  in  the  original 
complaint  was  malicious,  might  well  warrant  the  conclusion  that 
the  allegation  in  the  second  case,  charging  malice  in  the  al- 
legations of  the  first  action,  was  malicious,  and  so  on  .ad 
infinitum. 
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In  Wetmore  ▼.  MeUinger,  64  Iowa,  741,  •••  52  Am.  Bep. 
465,  18  N.  W.  870,  it  was  held  that  no  action  would  lie  for  the 
recovery  of  the  damages  sustained  by  the  institution  and  prose- 
cution of  a  civil  action  of  malice,  and  without  probable  cause, 
when  there  had  been  no  arrest  of  the  person  nor  seizure  of  the 
proper^  of  the  defendant^  and  no  special  injury  sustained  whidi 
would  not  necessarily  result  in  all  prosecutions  for  like  causes 
of  action.  In  that  case,  in  the  argument,  it  was  said :  *1f  an  ac- 
tion may  be  maintained  against  a  plaintiff  for  the  malicious 
prosecution  of  a  suit  without  probable  cause,  why  should  not  a 
right  of  action  accrue  against  a  defendant  who  defends  without 
probable  cause  and  with  malice?  The  doctrine  surely  tends  to 
discourage  vexatious  litigation,  rather  than  to  promote  it" 

It  seems  to  us  that  there  is  much  common  sense  in  this  ob- 
servation, for  the  affirmative  allegations  of  an  answer  are  as 
liable  to  contain  malicious  statements  as  the  affirmative  all^a- 
tions  of  a  complaint;  and  the  result  would  be,  if  the  doctrine 
contended  for  were  upheld  to  its  logical  conclusion,  that  the 
plaintiff  in  an  action  would  be  entitled  to  damages  for  the  un- 
supported allegations  of  an  answer;  for  there  is  as  much  pub- 
licity given  to  an  answer  in  an  action  as  there  is  to  a  complaint, 
and  damages  in  one  case  would  be  just  as  liable  to  be  incurred 
as  in  the  other.  The  same  rule  is  announced  in  Smith  v.  Hint- 
rager,  67  Iowa,  109,  24  K  W.  744,  and  in  McNamee  v.  Minke, 
49  Md.  122,  where  the  court,  in  summing  up  an  argument  which 
holds  that  the  action  will  not  lie,  says :  '^Otherwise,  parties  would 
be  constantly  involved  in  litigaition,  trying  over  cases  that  may 
have  failed,  upon  the  mere  allegation  of  false  and  malicious 
prosecution/' 

In  Mayer  v.  Walter,  64  Pa.  St.  283,  it  is  said:  'TBut  for  this 
rule,  the  termination  of  one  suit  would  be,  in  a  multitude  of  in- 
stances, the  signal  for  the  institution  ^^  of  another,  in  which 
the  parties  would  be  reversed;  and  the  process  might  be  renewed 
indefinitely,  in  contravention  of  the  maxim  ^terest  reipublicaa 
ut  sit  finis  litium.' '' 

It  was  decided  in  Bitz  v.  Meyer,  40  N.  J.  L.  252,  29  Am.  Rep. 
233,  that  a  civil  action,  in  all  its  parts,  is  a  claim  of  right, 
and  is  pursued  only  at  the  peril  of  costs,  if  not  sustained,  sub- 
ject to  the  qualifications  that  the  defendant  has  been  arrested 
without  cause  and  deprived  of  his  liberty,  or  made  to  suffer  other 
special  grievances.  The  same  dootrine  is  specifically  announced 
in  Supreme  Lodge  etc.  v.  TInverzagt,  76  Md.  104,  24  AtL  323; 
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Potte  T.  Imlay,  4  N.  J.  L.  330,  7  Am.  Dec.  603;  Terry  v.  Davis, 
114  K  C.  27, 18  S.  E.  943;  Mitchell  r.  Southwestern  K.  R.  Co., 
75  Ga.  398;  Gorton  v.  Brown,  27  III  489,  81  Am.  Dec.  246; 
Smith  V.  Michigan  Buggy  Co.,  175  111.  619,  67  Am.  St.  Rep. 
242,  51  N.  E.  669;  Cincinnati  Daily  Tribune  Co.  v.  Bruck,  61 
Ohio  St.  489,  76  Am.  St.  Rep.  433,  56  N.  E.  198;  Ely  v.  Davis, 
111  N.  C.  24,  16  S.  E.  878;  Luby  v.  Bennett,  111  Wis.  613,  87 
Am.  St.  Rep.  897,  87  N".  W.  804,  66  L.  R.  A.  261;  Tunstall  v. 
Clifton  (Tex.  Civ.  App.),  49  S.  W.  244;  McCord-Collins  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109,  60  S.  W.  606;  and  many  other 
cases,  a  tabulated  statement  of  which  would  not  be  of  assistance. 

But,  in  addition  to  outside  authority,  this  court  has  spoken 
with  no  uncertain  sound  on  this  subject,  and  in  a  case  brought 
by  the  parties  to  this  action  in  Abbott  v.  National  Bank  of  Com- 
merce, 20  Wash.  662,  66  Pac.  376,  it  was  held  that  allegations 
contained  in  pleadings  filed  in  a  court  of  competent  jurisdiction 
are  absolutely  privileged,  where  they  are  relevant  and  pertinent 
to  the  cause,  regardless  of  their  falsity  or  maliciousness.  In  the 
discussion  ^^  of  this  case  it  was  said  by  the  writer  of  the  opin- 
ion, Judge  Gordon :  '^e  think  it  requires  no  argument  to  dem- 
onstrate that  the  words  complained  of  were  pertinent  and  ma- 
terial to  the  cause,  and  the  question  to  be  determined  is.  Were 
they  abeolutely  privileged,  regardless  of  whether  they  were  true 
or  false,  used  maliciously  or  in  good  faith?*  The  doctrine  of 
privileged  communications  rests  upon  public  policy,  'which  looks 
to  the  free  and  unfettered  administration  of  justice,  though,  as 
an  incidental  result,  it  may,  in  some  instances,  afford  an  im- 
munity to  the  evil-disposed  and  malignant  slanderer'  [citing 
Bartiett  v.  Christhilf,  69  Md.  219,  14  Atl.  618].  It  cannot  be 
doubted  that  it  is  li  privilege  liable  to  be  abused,  and  its  abuse 
may  lead  to  great  hardships;  but  to  give  legal  sanction  to  such 
suits  as  the  present  would,  we  think,  give  rise  to  far  greater 
hardships.'^ 

It  is  true  that  this  was  an  action  for  libel,  but  the  principle 
involved  is  exactly  the  same  as  is  involved  in  this  case,  although 
the  form  of  the  action  was  slightly  different.  Also,  in  Seattle 
Crockery  Co.  v.  Haley,  6  Wash.  302,  36  Am.  St.  Rep.  166,  3a 
Pac.  660,  it  was  said  by  Judge  Stiles,  who  wrote  the  opinion: 
''While  the  issuance  of  an  attachment  may  do  injury  to  this 
mercantile  character  and  credit  of  a  debtor,  it  is,  in  that  respect, 
not  different  from  other  judicial  proceedings.  If  the  allegations 
of  the  aflBdavit  are  in  one  case  libelous,  and  tend  to  break  down 
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tne  connaence  ineretoijore  reposea  m  me  aeienaant,  tney  are 
no  more  so  than  would  be  a  complaint  in  a  suit  for  money  ob- 
tained by  alleged  false  pretenses.  And  bo  this  kind  of  injuTy 
may  be  brought  about  as  effectually  where  no  property  at  all 
haj3  been  taken  under  the  writ  The  commencement  of  an  or- 
dinary suit  upon  a  promissory  note  has  fully  as  great  a  tendency 
to  impair  credit  as  any  other  proceeding,  for  the  presumption 
is  that  a  business  man  will  take  care  of  his  notes  at  least,  if  he 
has  any  regard  for  his  standing  in  the  commercial  world;  and^ 
if  he  cannot  take  care  of  ®®®  them  so  that  he  has  to  be  sued, 
the  inference  most  naturally  is  that  he  is  weak  in  TesourceB, 
and,  therefore,  not  a  safe  person  to  credit.  But  the  note  may 
be  forged,  or  not  due,  or  paid,  or  there  may  be  counterclaims  or 
good  defenses  so  that  the  suit  is  totally  unjustifiable.  But  does 
anyone  sue  for  damages  to  credit  growing  out  of  such  proceed- 
ings? Not  at  all,  because  they  are  privileged,  being  proceed- 
ings in  courts  of  justice.  And  so  we  think  this  attachment  pro- 
ceeding, and  all  allegations  of  fraud  made  herein,  although  they 
may  injure  the  character,  reputation  or  credit  of  the  defendant 
are  in  the  same  way  privileged,  and  not  to  be  recovered  for." 

It  is  said  by  the  appellant  that  this  case  is  not  in  point  be- 
cause it  was  simply  decisive  of  a  measure  of  damages.  But  the 
decision  on  the  measure  of  damages  was  based  upon  the  theory 
that  the  allegations  in  the  complaint  were  privileged,  and  Uiat 
no  action  would  lie  for  that  reason ;  and  it  would  certainly  be 
inconsistent  for  this  court  to  hold  that  damages  to  reputation 
and  character  could  be  recovered  in  an  action  where  no  attach- 
ment had  issued,  and  that  they  could  not  be  recovered  where 
the  defendant's  property  had  been  attached,  as  in  the  case  of 
Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302,  36  Am.  St  Bep. 
156,  33  Pac.  650,  just  discussed. 

We  think  the  principles  announced  by  this  court  in  the  cases 
just  cited  would  preclude  a  recovery  in  tiiis  cause,  and  we  are  not 
disposed  to  retreat  from  the  positions  there  taken.  In  this 
litigious  age,  when  speculative  lawsuits  are  rapidly  multiplying, 
we  think  that  considerations  of  sound  public  policy  will  not 
justify  courts  in  announcing  a  doctrine  which  tends  to  encourage 
this  character  of  litigation. 
The  judgment  is  affirmed. 

FuUerton,  C.  J.,  and  Hadley,  Mounts  and  Anden^  JJ.,  oon- 
cor. 
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The  Malicious  Prosecution  of  civil  actions  is  discussed  in  the  mono- 
irrapbic  note  to  McCorxnick  Harvestinijr  Co.  v.  Willan,  93  Am.  St,  Bep. 
454-474.  A  reference  to  pages  466-469  of  this  note  will  show  the 
conflict  of  authority  on  the  question  whether  an  action  for  the  ma- 
licious prosecution  of  a  civil  action  will  lie  when  there  has  been  no 
seizure  of  the  person  or  property  of  the  defendant  therein.  On  the 
malicious  prosecution  of  criminal  charges,  see  the  monographic  note 
to  Boss  T.  Hizon,  26  Am.  St.  Bep.  127-164. 
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Anon,  adTorae  claimant  of  building  la  not  gniltj  of  in  Imniinfy  26u 
attempt  to  commit,  what  amount!  to,  29. 
burning  effected  through  the  agenej  of  the  owner,  22. 
bnming,  what  miffieient  to  constitute  crime  of,  28,  24. 
eonfessione  of  the  accused,  when  maj  proTC,  22. 
corpus  delicti  of  crime  of,  how  may  be  proved,  22. 
defenses  to  prosecutions  for,  28. 
definitions  of,  22. 
firing  building  with  intent  that  the  fire  shall  be  eommnnleated 

to  a  dwelling,  23. 
husband  burning  building  of  his  wife,  27. 

imprisonment,  firing  place  of  for  the  purpose  of  escaping,  24,  28. 
in  the  first  degree  defined,  22,  28. 
is  an  offense  against  the  possession,  25. 
malice  is  of  the  essence  of  the  crime  of,  22. 
malice,  presumption  of,  when  should  be  indulged,  22. 
motive  of  the  burning,  when  immaterial,  22,  28. 
occupation  of  the  building  is  an  essential  element  of  the  erim# 

of,  27. 
owner  burning  building  to  obtain  insurance,  26,  27. 
owner  burning  his  own  house,  26,  27. 
statutes  relating  to  burning  of  buildings  by  occupying  tenants^ 

25,  26. 
statntes  relating  to  burning  of  buildings  by  owners  or  elaim- 

ants,  26,  27. 
tenant  burning  building  occupied  by  him,  statutes  relating  to, 

25,  26. 
tenant  burning  building  occupied  by  him,  was  not  guilty  of  at 

the  common  law,  25. 
wife  burning  building  of  her  husband,  28. 

Bills  aad  Notes,  secured  by  mortgage,*  when  must  be  construed  in 
connection  with  it,  623,  629. 
•ecured  by  mortgage,  when  rendered  non-negotiable  by  agree- 
ments to  pay  taxes,  627. 

construction  of  deeds  in  which  highways  are  named  as, 
104. 

(102S) 
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Burglary,  taking  and  entering  mast  be  proved  otherwise  than  bf 
tracing  possession  of  the  stolen  property,  482. 

possession  of  stolen  goods,  effect  to  be  given  evidence  of,  483. 

possession  of  stolen  property  as  evidence  of  the  guilt  of  the 
possessor,  482,  489,  492,  493. 

Oaxriers,  connecting,  baggage,  presumption  as  to  place  of  Iobb  of  or 

injury  to,  397. 
connecting,  burden  of  proving  where  injury  to  goods  oeenrxed, 

393,  394. 
connecting,  injury  to  goods,  presumption  that  it  occurred  while 

.they  were  in  the  hands  of  the  last  carrier,  393,  394. 
connecting,  injury  to  goods,  there  is  no  presumption  that  it  was 

incurred  in  the  hands  of  the  first  carrier,  392. 
connecting  intermediate,  presumption   that  goods  were  injured 

while  in  the  possession  of,  394. 
eonnecting,  loss  of  goods,  where  total,  is  presumed  to  have  oc- 
curred while  in  the  hands  of  the  first  carrier,  393,  396. 
connecting,  perishable  goods,  presumption  aa  to  place  of  loss  of 

or  injury  to,  397. 
eonnecting,   presumption    as   to   place   of   damage   to    goods  in 

sealed  cars,  398. 
eonnecting,  presumption  as  to  place  of  loss  of  or  injury  to  goods, 

393-397. 
connecting,  presumption  as  to  place  of  loss  of  or  injury  to  goods, 

rebuttal  of,  399. 
eonnecting,  terminal,  presumption  that  loss  of  or  injury  to  goods 

occurred  on  its  lines,  393-396. 
expressman,  whether  may  be  regarded  as,  397,  398. 
Ctonfnsion  of  Goods,  by  accident  or  vis  major,  917. 

by  an  agent  of  his  goods  with  those  of  his  principal,  923. 

by  bailee  of  bailed  goods  with  goods  of  his  own,  924. 

by  consent,  effect  of,  917. 

by  husband  of  his  goods  with  the  goods  of  his  wife,  924. 

creditors,  rights  of,  how  affected  by,  921,  922, 

damages  for,  925. 

definitions  of,  913. 

demand,  when  necessary  to  enforcement  of  rights  in,  92Sw 

doctrine  of,  914. 

duty  of  separating  property  after,  914. 

execution  or  attachment,  levy  of  upon  the  confused  goodly  92L 

innocent,  effect  of,  915. 

intermixture  of  cattle,  horses,  and  other  livestock,  91& 

intermixture  of  grain  and  flour,  917. 

intermixture    of   logs,   lumber   and    other   timber,   919. 
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Confusion  of  Goods,  intermixture  of  oil  and  gu^  920. 

intermixture  of  ore  and  mineral,  920. 

limitation  upon  the  doctrine  of,  914. 

mortgagee's  rights,  effect  of  upon,  922. 

purchasers  Of  goods  wrongfully  confused,  rights  of,  921,  92S. 

replevin  to  enforce  rights  in,  924. 

rule  where  the  goods  of  each  party  remain  capable  of  idontiiloft* 
tion  and  separation,  915. 

tenancy  in  common,  when  created  bj,  917. 

third  persons,  how  affected  by,  920. 

what  intermixture  of  property  does  not  create,  913,  914. 

where  each  party  ean  show  the  value  of  his  property,  910, 
.  where  the  property  is  of  equal  and  uniform  Talae,  910. 

willful  or  tortious,  effect  of,  915. 
Constitutional  Law,  sales  in  bulk,  statutes  requiring  notice  to  bt 

given  of,  986. 
Counties,  nature  and  character  of,  154. 

status  as  representing  the  state  or  sovereign,  162. 

statutes  of  limitation,  whether  run  against,  154-156. 

suits  against  could  not  be  maintained  at  the  common  law,  154. 
Criminal  Law.    See  Arson;  Burglary;  Larceny;  Possession  of  Stolen 
Property. 

Damages,  exemplary,  corporations,  liability  of  to,  734,  735. 
exemplary,  definitions  of,  732. 
exemplary,  for  acts  of  servants  ean  be  awarded  only  when  the 

act  was  within  the  scope  of  their  emplo3rment,  738. 
exemplary,  for  acts  of  servants  may  be  awarded  when  they  would 

have  been  awarded  had  the  act  been  done  by  the  master, 

737,  738. 
exoQiplary,  for  acts  of  servants,  upon  what  grounds  allowed, 

735,  736. 
exemplary,  for  arrest  due  to  servants,  745-748. 
exemplary,  for  assaults  made  by  servants,  760-762,  769-772. 
exemplary,  for  false  imprisonment  or  illegal  search  by  servant, 

744. 
exemplary,  for  illegal  sales  of  intoxicating  liquors  by  servant^ 

760. 
exemplary,  for  insults  by  servants,  743. 
exemplary,  for  joinder  of  trespasses  with  assaults,  769-77S. 
exemplary,  for  negligent  sales  of  poisons  by  servants,  765. 
exemplary,  for  publications  of  libel  by  servants^  752-754. 
exemplary,  for  trespass  on  real  property,  767. 
exemplary,  for  unchaste,  reckless  or  grossly  careless  libels,  76ft. 
exemplary,  for  unlawful  searches  due  to  servants,  749. 
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ouiuige8»  exemplary,  general  principles  oz  law  appueaoie  to,  794. 

exemplary,  nature  of,  732. 

exemplary,  punishment,  whether  in  the  nature  of,  732,  733. 
X>efliiition  of  arson,  22. 

of  confusion  of  goods,  913. 

af  exemplary  damages,  732. 

of  search-warrants,  330. 

of  sovereignty,  158,  159. 

of  state,  160. 

of  unreasonable  search,  828. 
Drufglsti,  damages,  exemplary,  when  liable  to,  for  negligent  acts  of 
employes,  765-767. 

BiieuUoiit  amendment  of,  because  of  variance  in  amounts,  555. 

amendment  of,  because  of  variance  in  names,  556. 

amendment  of,  by  affixing  the  seal  of  the  court,  553. 

amendment  of,  by  supplying  omitted  words  of  command,  555. 

amendment  of,  clause  of  attestation,  556. 

amendment  of,  discretion  of  the  court  to  grant  or  refuse,  560. 

amendment  of,  effect  of,  559. 

amendment  of,  effect  of  not  making,  561. 

amendment  of,  in  matters  of  form,  553. 

amendment  of,  leave  for,  when  may  be  granted  in  court  other 
than  that  in  which  the  writ  issued,  553. 

amendment  of,  leave  for  will  not  be  granted  unless  in  further- 
ance of  justice,  551. 

amendmen.t  of,  notice  of  application  for,  what  and  when  to  he 
given,  552,  553. 

amendment  of,  persons  against  whom  may  be  authorized,  561-563. 

amendment  of,  power  of  is  inherent  in  all  courts,  552. 

amendment  of,  power  of,  limitations  upon^  551. 

amendment  of,  practice  to  be  pursued  in  procuring,  552. 

amendment  of,  theory  upon  which  directed,  552, 

amendment  of,  time  within  which  may  be  authorized,  558. 

amendment  of,  to  conform  to  the  judgment,  554,  555. 

amendment  of,  to  supply  the  signature  of  the  clerk,  557. 

amendment  of,  when  directed  to  the  sheriff  of  one  county,  but 
delivered  to  the  sheriff  of  another,  554. 

amendment  of,  with  respect  to  the  directions  to  the  officer,  554. 

amendment  of,  with  respect  to  the  return  day,  556. 

Blgliways^  abandonment  or  vacation  of,  abutting  property  owners 
may  object  to,  117. 
abandonment  or  vacation  of,  rights  of  abutting  property  owners 
after,  117. 
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ngliwayB^  additional  nBes  to  whieh  property  owners  need  not  tab- 

mit,  109,  110. 
adjacent  property  owners  are  prima  f aeie  entitled  to  middle  of, 

104. 
adveree  possession  of,  titla  of  the  owner  of  the  fee  maj  be 

devested  bj,  105. 
abntting  property  owner   has  no  right  to  frighten  horses  npon, 

108. 
abutting  property  owner,  Is  entitled  to  lateral  support  from,  110. 
abntting  property  owner,  rights  of  in,  106-117. 
abntting  property  owner,  right  of  to  maintain  actions  for  ab- 

stmeting,  109. 
eovenant  of  seisin  Is  not  broken  by,  105. 
deviations  from  to  avoid  obstmctiona,  etc,  in,  property  owner 

must  submit  to,  111. 
drainage,  abutting  property  owner  may  use  for  the  purposes  of, 

115. 
easements  whieh  the  public  has  in,  105. 

ejectment  by  abutting  property  owners  for  lands  covered  by,  117. 
freehold  of,  in  whom  remains,  103,  104. 
gates  across,  right  of  land  owners  to  maintain,  108. 
grants  of  land  as  bounded  by,  construction  of,  104. 
grass  growing  in  belongs  to  the  owner  of  the  abutting  property, 

111. 
injunction  to  protect  rights  of  abutting  property  owners  in,  117. 
minerals  in  belong  to  the  owners  of  the  abutting  property,  111. 
lAiisanees  in,  suits  by  abutting  property  owners  to  abate,  118. 
nuisances  in,  which  an  abutting  property  owner  has  the  right  to 

abate,  110. 
obstructions  upon,  remedy  of  property  owners  for,  109,  110. 
obstructions  upon,  rights  of  property  owners  to  remove,  109. 
ownership  in  property  covered  by  which  is  retained  by  the  land 

owner,  108. 
ownership  of  the  public  in  the  lands  covered  by,  108. 
pasturage  of  stock  upon,  who  entitled  to,  112. 
private'  persons  may  not  use  for  private  purposes  against  the 

will  of  the  owner  of  the  fee,  105,  106. 
private  purposes,  extent  to  which  land  owner  may  apply  to,  107. 
remedies   of   abutting  property   owners  for   invasion   of   their 

righto  in,  117,  118. 
rights  in  of  the  owner  of  the  land  covered  by,  106. 
servitudes,  additional  upon,  what  are,  110. 
.  soil,  gravel,  etc.,  light  of  the  public  to  use,  115. 
timber  on,  right  of  the  public  to  use,  116. 
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Highways,  trees  and  shrubs,  right  of  abutting  property  owners  t* 
plant  in,  113. 

trees  and  shrubs  upon,  damages  for  cutting  of  by  road  OTerseerSy 
113. 

trees  and  shrubs  upon,  right  of  telegraph  and  telephone  corpora- 
tions to  trim,  112,  113. 

trees  and  shrubs  upon,  title  to  is  in  the  abutting  property  own- 
ers, 112. 

trespass,  action  of  by  abutting  property  owners  for  injuries  to 
property  in,  117. 

trespassers  on  property  covered  by,  remedy  of  the  land  owner 
for,  105. 

watercourses,  abutting  property  owners  should  not  be  ahnt  off 
from  by,  114,  115. 

waters  in,  right  to  the  use  of,  114. 

Larceny,  possession  of  recently  stolen  property  at  evidenee  of,  488, 

485,  492. 
Libel,  damages,  exemplary  for  though  due  to  the  act  of  a  servaat^ 

753-760. 
malice  in  publication   of,  when  imputed  to   the  proprietor  of 

a  newspaper,  758. 
retraction  of,  refusal  to  publish,  758,  759. 
Limitation  of  Actions,  adoption  by  courts  of  equity  of  itatntoa  re- 
lating to,  146. 
applies  in  favor  of  the  state  or  government,  149. 
construction    of   statutes   of   affecting   states   or   govenunental 

bodies,  166-169.  ' 

counties,  whether  subject  to  statutes  imposing,  154,  156. 
difference  between  and  the  doctrine  of  laches,  146. 
foreign  governments,  whether  bound  by  statutes  imposing,  158. 
general  words  in  do  not  apply  to  the  government  nor  to  govers- 

mental  agencies,  166,  167. 
in  actions  by  the  state  to  protect  private  rights,  178. 
in  actions  by  the  United  States  on  claims  assigned  to  it,  18S. 
in  actions  on  official  bonds,  186,  187. 
in  actions  to  recover  public  funds,  185. 
in  actions  to  recover  taxes,  assessments,  etc,  185. 
in  actions  where  the  United  States   does  not  sne  for  a  govon- 

mental  right,  181,  183. 
in  actions  where  the  United  Stateo  is  a  nominal,  bnt  not  a  real, 

party  in  interest,  170. 
in  quo  warranto  proceedings,  187. 

in  suits  by  municipal  cori>orations  to  recover  taxes,  180. 
in  suits  by  the  sovereign  based  on  ordinary  busineM 

tions,  184. 
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Ziimitation  of  ActionSi  in  suits  to  escheat  property,  188. 
in  -suits  to  restrain  public  nuisances,  187. 
in  suits  to  set  aside  patents  to  public  lands,  187. 
maxim,  **  Nullum  tempua  occurrit  regi,"  purposes  of,  146, 147. 
municipal   corporations,   whether    bound    by    statutes   imposing, 

167. 
municipal  corporations,  whether  affected  bj  when  assuming  to 

protect  a  public  right,  157,  175-177. 
nature  and  purposes  of  statutes  respecting,  145. 
school  boards  and  school  districts,  whether  subject  to  statutes 

imposing,  156. 
reasons  for  not  applying  against  the  king  or  government,  14d. 
states  are  not  bound  by  statutes  imposing,  147,  148,  152. 
states,  governmental  bodies  or  agencies  which  represent,  161-164. 
states,  statutes  expressly  applying  to,  what  rights  affected  by, 

160,  164. 
states,  statutes  imposing,  when  deemed  applicable  to,  164. 
statutes  of,  what  necessary  to  make  applicable  to  the  state  Of 

the  United  States,  164. 
statutes  respecting  affect  the  remedy  only,  145. 
streets,  whether  apply  to  actions  to  recover  possession  of,  160. 
United  States,  state  statutes  imposing  do  not  apply  to  actions 

by,  151,  152,  165. 

Vaster  ^d  Senrant,  acts  of  servant,  when  deemed  to  be  in  the  eoursc 

of  his  employment,  738,  739. 
definitions  of  servant,  734. 

difference  between  corporations  and  natural  persons  as,  734,  735. 
exemplary  damages  against  masters  for  arrest  by  servants,  745. 
exemplary  damages  against  masters  for  assaults  by  servants,  760- 

762. 
•xemplary  damages  against  masters  for  collisions  in  highways 

due  to  servants,  763. 
exemplary  damages  against  masters  for  false  imprisonment  by 

servants,  744. 
exemplary  damages  against  masters  for  insnlti  and  indignities 

of  servants,  743. 
exemplary  damages  against  masters  for  negligent  sales  of  poisons 

by  servants,  765. 
exemplary  damages  against  masters  for  publication  of  libel  by 

servants,  752-758. 
exemplary  damages  against  masters  for  trespass  eommitted  by 

servants,  767-772. 
exemplary   damages  may  be  recovered   for   acts   of  a  servant 

where  they  could  be  recovered  for  a  like  act  of  the  master, 

787,  738. 
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Matter  and  Servant^  exemplary  damages,  on  what  groimda  maj  be 
awarded  against  the  former  for  the  acts  or  negleete  of  thm 
latter,  736,  736. 
liability  of  the  former  for  the  acts  of  the  latter,  basie  theory  oif 

733. 
ratification  by  masters  of  sales  made  by  servants,  768. 
ratifieation  by  masters  of  unauthorized  aets  of  senraats^  789. 
relation  of,  when  exists,  733,  734. 
Iffsjdin,  "Nullum  tempus  oecurrit  regi,''  144-188. 
Municipal  Oorporations,  statutes  of  limitation,  whether  applicable  te 
suits  and  actions  by,  157,  175-177. 

Hewqiapera^  libel,  liability  of  to  exemplary  damages  for  pnbliahfafc 
753-760. 

Partition,  judgment  in,  adverse  claims  of  title  whether  may  be  de- 
termined by,  872,  878. 

judgment  in,  after-acquired  title,  whether  bound  by,  876,  877. 

judgment  in,  child  en  ventre  sa  mere,  whether  bound  by,  869. 

judgment  in,  claims  for  owelty  are  necessarily  settled  by,  878. 

judgment  in,  contingent  interests,  efToct  of  upon,  870. 

judgment  in,  directing  sales,  effect  of  upon  rights  of  dower,  867. 

judgment  in,  dower,  effect  of  upon  inchoate  right  of,  866,  867. 

judgment  in,  effect  of,  general  rule,  864. 

judgment  in,  failure  of  title  after,  right  to  contribution  for,  874. 

judgment  in,  husband  of  cotenant,  when  bound  by,  866. 

judgment  in,  improvements,  claims  for,  when  necessarily  settled 
by,  873. 

judgment  in,  incidental  questions  which  may  be  settled  by,  873. 

judgment  in,  inchoate  interests  perfected  subsequently,  whether 
bound  by,  876,  877. 

judgment  in,  issues  or  questions  settled  and  determined  by  in 
statutory  proceedings,  871-874. 

judgment  in,  issues  or  questions  settled  by,  870. 

judgment  in,  liens,  how  affected  by,  867,  868. 

judgment  in,  liens  upon  property,  claims  for,  whether  settled  by, 
873. 

judgment  in,  none  but  parties  to  the  action  are  bound  by,  865. 

judgment  in,  nonresidents  may  be  bound  by,  865. 

judgment  in,  persons  not  in  esse,  when  and  how  bound  by,  868, 

869.  ^ 

judgment  in,  possession  only  determined  by  at  the  eommoa  law, 

870,  871. 

judgment  in,  privies  of  the  parties  are  bound  by,  866. 
judgment  in,  purchasers  pendente  lite  are  bound  by,  866. 
judgment  in,  title  acquired  by  one  of  the  parties  pendente  lite  is 
bound  by,  876. 
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Fartitioiiy  judgment  in,  title  paramount  is  not  affected  hj,  875. 

judgment  in,  unknown  owners,  effect  of  proceedings  against,  870. 

judgment  in,  warranty  of  title,  whether  implied  by,  875. 

judgment  in,  wife  of  cotenant,  when  bound  by,  866. 

sales  in,  effect  of  upon  liens  and  on  rights  of  dower,  866-868. 

Payment,  presumption  of,  whether  applies  against  a  state,  149. 

Possession  of  Stolen  Property,  as  evidence  of  guilt,  application  of  the 
doctrine  to  prosecutions  for  burglary,  482-484,  489. 

as  evidence  of  guilt,  application  of  the  doctrine  to  prosecutions 
for  larceny,  482-485.      . 

as  evidence  of  guilt,  application  of  the  doctrine  to  proseeutlozu 
for  receiving  stolen  property,  484. 

as  evidence  of  guilt,  application  of  the  doctrine  to  prosecutions 
for  robbery,  484. 

burden  of  accounting  for  in  criminal  proaeeutions,  485,  486,  602* 

by  cotenant  or  associate,  520. 

eonviction,  when  sustainable  if  founded  on,  493. 

effect  of  access  to  of  the  family  of  the  accused,  516-518. 

effect  to  be  given  to  ia  for  the  jury,  492^ 

evidence  of  does  not  warrant  a  oonvietion  where  the  jury  en- 
tertains a  reasonable  donbt  of  gnilt,  503. 

evidence  of  is  always  admissible,  485. 

evidence  of,  when  sufficient,  505,  506. 

explanation  of  may  create  a  reasonable  doubt,  though  not  saiie- 
factory,  522. 

explanation  of,  showing  guilt  of  some  other  crime,  522. 

explanation  of,  sufficiency  of  is  for  the  jury,  503. 

explanation  of,  what  amounts  to,  520. 

false  explanation  of,  effect  of,  523. 

identification  of  the  property  or  money,  506,  507, 

inference  to  be  drawn  from  is  for  the  jury,  523. 

inference  which  may  be  drawn  from,  495. 

inctmctions  concerning  the  weight  of,  when  erroneoue,  502,  518, 
519. 

is  a  mere  circumstance  tending  to  show  the  guilt  of  tho  poe- 
sessor,  497,  498. 

is  prima  facie  evidence  of  the  guilt  of  the  possessor,  492. 

joint  possession  of,  whether  creates  an  inference  of  guilt,  573. 

lapse  of  time,  when  destroys  the  inference  arising  from,  510,  511. 

money,  rules  relating  to,  when  applicable  to,  506-510. 

must  be  exclusive  to  create  inference  of  guilt,  513,  515. 

must  be  of  property  recently  stolen  to  ereate  an  inference  of 
gnilt,  610. 

aatare  of  presumption  arising  from,  499. 
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AXBODy  definitions  of,  22. 

firing  building  with  intent  that  the  fire  shall  be  eommiudefttad 

to  a  dweUing,  23. 
husband  burning  building  of  his  wife,  27. 

imprisonment;  firing  place  of  for  the  purpose  of  eseapinn^  8^  88L 
in  the  first  degree  defined,  22,  23. 
is  an  offense  against  the  possession,  25. 
malice  is  of  the  essence  of  the  crime  of,  22. 
malice,  presumption  of,  when  should  be  indulged,  22. 
motive  of  the  burning,  when  immaterial,  22,  28. 
occupation  of  the  building  is  an  essential  element  of  the  eila* 

of,  27. 
owner  burning  building  to  obtain  insurance,  26|  27« 
owner  burning  his  own  house,  26,  27. 
statutes  relating  to  burning  of  buildings  by  oeeupTing  tenamt^ 

25,  26. 
statutes  relating  to  burning  of  buildings  by  owners  or  slaim- 

ants,  26,  27. 
tenant  burning  building  occupied  by  him,  statutes  relating  to^ 

25,  26. 
tenant  burning  building  occupied  by  him,  was  not  guilty  of  at 

the  common  law,  25. 
i«rife  burning  building  of  her  husband,  28. 

ASSXGNMEKT. 

ASSIONMEKT  OF  WAGES  to  be  Earned  in  future  under  an 
existing  contract  of  employment  for  an  indefinite  time  is  not  opposed 
to  public  policy,  and  is  valid  if  made  for  a  valuable  eonsideratioa 
and  without  fraud.     (HI.)     Mallin  ▼.  Wenham,  233. 

ASSISTANCE,  WBIT  OF. 

1.  A  WBIT  OF  ASSISTANCE  WiU  Issue  Only  Against  Paxttei  te 
«  suit,  or  persons  in  privity  with  them,  who  have  been  concluded  by 
a  decree,  and  yet  refuse  to  permit  the  purchaser  at  judicial  sale 
thereunder  to  take  possession.     (Neb.)     Merrill  v.  Wright,  645. 

2.  WBIT  OF  ASSISTANCE.*-Qne8tlon8  of  Title  are  not  to  be 
tried  on  an  application  for  a  writ  of  assistance,  as  against  persone  in 
possession  claiming  adversely  to  the  parties  and  not  bound  by  tlie 
decree.     (Neb.)     MerriU  v.  Wright,  645. 

3.  WBIT  OF  ASSISTANCE.— It  is  Error  to  Award  a  writ  of 
assistance  against  one  who  entered  upon  land  pendente  lite,  elaim- 
ing  an  independent  title  not  derived  from,  or  in  suQcession  to,  any  of 
the  parties  to  the  suit  or  their  privies.  (Neb.)  Merrill  t.  Wnght, 
<45. 

4.  WBIT  OF  ASSISTANCE— Possession  Under  Void  Tax 


One  in  possession  in  good  faith  under  a  void  tax  deed  claims  by  an 
independent  title,  and  will  not  be  dispossessed  under  a  writ  of  as- 
•istance.    (Neb.)    Merrill  v.  Wright,  645. 

ATTACHMENT. 

1.  ATTACHMENT  cannot  be  Maintained  upon  a  eomplalat  whkk 
4oes  not  state  facta  suiRcient  to  constitute  a  cause  of  action*  (Mont.) 
Porter  r.  Plymouth  Gold  Min.  Co.,  569. 
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2.  ATTAOHMSNT.— A  Bond  OonditloiMd  to  be  Void  if  the  prin- 
oipal  therein  perf omui  his  contract,  is  not  a  contract  by  the  Buretiea 
for  the  "direct  payment  of  money"  within  the  meanini;  of  a  statute 
anthorizhig  an  attachment  in  an  action  upon  snch  a  contract.  (Mont.) 
Ancient  Order  of  Hibernians  ▼.  Sparrows,  503. 

5.  ATTAOHMENT — Sales. — Caveat  Smptor  applies  to  the  pnr- 
chaser  at  a  sheriil's  sale  under  attachment,  and  he  acquires  no  greater 
title  than  the  defendant  in  attachment  had  at  the  time  of  tA  inle. 
(Ala.)    Hilner  etc.  Co.  v.  De  Loach  etc.  Co.,  63* 

See  Trover,  i. 

BAKSBUPTCTT. 

1.  BANXBTJPTCnr*— Effect  of  Disdiargo  in  bankruptcy  it  but  a 
personal  release,  and  does  not  exonerate  the  effects  of  the  debtor 
to  which  a  valid  lien  has  attached  and  which  is  not  ezproMly  an- 
nulled by  the  bankruptcy  statute.     (HI.)    Mallin  v.  Wenham,  283. 

2.  ASSIOMMEKT  OF  WAOES— Bankruptcy.— A  discharge  in 
bankruptcy  does  not  release  a  prior  assignment  of  wages  to  be  earned 
in  future,  nor  destroy  the  lien  created  by  such  assignment.  (OL) 
Mallin  V.  Wenham,  233. 

BANKS  AlID  BANB3NO. 

1.  BANB3KO.— Notwithstanding  the  Deposit  of  Moneys  JoinUj 
in  the  Names  of  A  and  B,  they  may  be  proved,  by  the  testimony  of 
the  latter,  to  belong  to  him  exclusively.  (N.  Y.)  Matter  of  Baro- 
fleld,  814. 

2.  BANKS  AND  BANKINO^Kegotiable  Instnunents— Ke^- 
gence  of  Indorsee. — ^If  a  bank  by  mistake  informs  a  person  that  it 
holds  a  certain  sum  of  money  on  deposit  to  his  credit,  and  he 
shows  the  letter  so  informing  to  a  third  person,  and  requests  from 
the  bank  a  draft  for  the  amount  of  the  deposit,  which,  when  re- 
ceived he  indorses  to  such  third  person,  who  pays  him  the  amount 
of  the  deposit,  as  between  such  third  person  and  the  bank  the  latter 
must  stand  tne  loss.     (Utah.)    Heavey   v.  Commercial  Nat.  Bank, 

8.  BANKS  AND  BANKXNG^-Wrongfnl  Dishonor  of  Depositor's 
Chedc — ^BSeasore  of  Damages. — ^In  the  absence  of  malice,  oppression 
or  bad  motive,  the  wrongful  refusal  of  a  bank  to  honor  its  deposi* 
tor's  check  makes  it  liable  only  for  compensatory  damages  and  not 
for  punitive  damages,  or  damages  for  humiliation  or  mortification  of 
depositor's  feelings.     (Ky.)     American  Nat.  Bank  v.  Morey,  379. 

4.  BANKS  AND  BANKXNG^-DiBbonor  of  Check— Element  of 
Damagea. — ^If  a  bank  wrongfully  dishonors  its  depositor's  check, 
without  malice,  the  fact .  that  such  depositor  had  a  nervous  chill 
when  her  check  was  protested  and  returned,  cannot  be  considered  in 
determining  the  damages  due  her  from  such  transaction.  (Ky.) 
American  Nat.  Bank  v.  Morey,  379. 

6.  BANKS  AND  BANKING — ^Dishonor  of  Check— Measure  of 
Damages — ^If  a  bank  wrongfully  dishonors  a  depositor's  check,  with- 
out malice,  the  depositor  is  entitled  to  recover  only  compensatory 
damages  for  time  lost,  expenses  incurred,  loss  of  business,  or  othor 
loos  anatalned  by  reason  of  the  dishonor  of  the  check.  (Ky.)  Ameri* 
earn  Nat.  Bank  v.  Morey,  379. 

See  Gift^  5;  Forgery;  Trusts,  !• 
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BEHEFIT 

See  Insnranfie. 

BICYCUSS. 

See  Highways,  5. 

BIUA  AND  HOTE& 

1.  MOBTGAOE  aad  Hote  Should  be  Oonitniad  Togethar^— A  ■«!• 

and  mortgage  executed  and  delivered  as  one  transaction  will  be  con- 
straed  together;  provisions  in  the  mortgage  relating  to  the  indebted- 
•ess  itself  and  attempting  to  modify  the  terms  of  the  note  will  iM 
construed  with   the   note.     (Xeb.)     Consterdine   v.   Moore,   620. 

2.  VEGOTIABIaB   IKSTBX7MENTS— NegUgenoe   of   ]>nwer.— If 

the  drawer  of  a  bill  of  exchange,  draft  or  cheek  has  been  iadneed 
through  fraud  to  deliver  it  to  an  impostor,  believing  him  to  be  the 
real  person  named  therein,  and  such  impostor  negotiates  the  in- 
.arument,  and  receives  payment  thereon  from  an  innocent  third  per- 
son, as  between  the  bona  fide  holder  and  drawer,  the  latter  must 
stand  the  loss.     (Utah.)     Heavey  v.  Commercial  Nat.  Bank,  966. 

5.  NEGOTIABI£  INSTBUMENT8— lodoneinMU  in  Blaak.— Cm 

who  indorses  a  note  in  blank  and  intrusts  it  to  another  to  fill  np 
and  have  discounted  for  the  indorser's  benefit,  is  liable  npon  it  to 
a  bona  fide  holder  for  value,  who  receives  it  before  maturity,  in  the 
usual  course  of  business,  from  the  person  to  whom  it  was  intrusted, 
notwithstanding  that  the  latter  filled  it  up  for,  and  fraudulently  eon- 
verted  it  to,  a  purpose  entirelv  different  from  that  for  which  he 
the  sender  of  the  note.  (N.  i.  L.)  Mechanics'  Bank  ▼.  Charda- 
voyne,  701« 

4.  NEGOTIABLE  INSTBUMENTS— Indonement  in  Bbak— 
Bona  Fide  Holder. — ^If  a  bank  receives  a  note  in  the  regular  eonrae  of 
business,  in  good  faith  and  without  notice  of  any  infirmity  in  it, 
in  payment  of  an  indebtedness  due  from  the  person  sending  it,  whose 
wife  has  indorsed  it  in  blank,  and  intrusted  it  to  him  to  discount  for 
her  benefit,  the  bank  thereby  becomes  a  bona  fide  holder  of  the  note 
for  value,  and  entitled  to  protection  as  such  as  against  the  wife  of 
the  sender  of  the  note.  N.  J.  L.)  Mechsnics'  Bank  ▼.  Charda- 
voyne,  701. 

6.  BILLS  AND  NOTES.— Payment  to  the  Original  Payee  of  a 
n  on -negotiable  note,  without  notice  of  any  transfer  thereof,  disehaigoi 
the  paper.     (Neb.)     Consterdine  v.  Moore,  620. 

Note. 

Bills  and  Notes,  secured  by  mortgage,  when  must  be  eonstmed  ia 
connection  with  it,  623,  629. 
secured  by  mortgage,  when  rendered  non-negotiable  l^  agree- 
ments to  pay  taxes,  627. 

See  Banks  and  Banking. 

BOUNDABIE8. 

See  Waters  and  Watercourses,  4,  S. 
Note. 

Boundaries,  construction  of  deeds  in  which  highways  are  aaaied  a% 
104. 
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BXTBGLilBT. 

BUBOLABY. — Possession  of  Becently  Stolen  Goods,  in  the  ab- 
sence of  a  satisfactorj  explanation  of  the  source  of  such  possession^ 
justifies  a  finding  that  the  possessor  broke  and  entered  the  building 
from  which  thej  were  stolen.     (Iowa.)     State  v.  Baphael,  334. 

Note. 

Burglary,  taking  and  entering  must  be  proved  otherwise  than  by 
tracing  possession  of  the  stolen  property,  482. 
possession  of  stolen  goods,  effect  to  be  given  evidence  of,  483. 
possession   of  stolen   property  as  evidence  of  the  guilt  ol  the 
possessor,  482,  489,  492,  493. 

CABBIBB& 

Stations  and  Depots. 

1.  BAILB0AD8— Defective  Station  Plstfonn. — A  woman  who 
goes  to  a  railway  station  in  the  evening  after  business  hours,  the 
depot  being  closed,  the  lights  extinguished,  and  the  agent  gone,  to 
find  her  husband,  who  has  c^on^  there  to  attend  to  some  shipping, 
assumes  the  risk  of  the  platform  being  unsafe.  (Minn.)  Sullivan 
V.  Minneapolis    etc.  By.  Co.,  414. 

2.  BAILWAY  DEPOT—Dnty  to  Persons  There  Near  Train 
Time. — While  a  railway  company  cannot  be  expected  to  be  contin- 
uously on  its  guard  as  against  loiterers  and  trespassers,  yet  it  should 
anticipate  that  its  station-house  and  depot  grounds  may  be  used  as 
a  place  of  meeting  by  people  for  various  lawful  purposes  at  or  about 
the  time  of  the  arrival  and  departure  of  trains.  (Minn.)  Klug- 
herz  V.  Chicago  etc.  By.  Co.,  384. 

3.  BAILWAY  DEPOT— Duty  to  Persons  There— Time  as  Affect- 
ing.— ^The  time,  in  respect  to  the  arrival  of  trains,  at  which  a  person 
visits  a  depot  is  to  be  taken  into  consideration  in  determining  the 
duty  owed  him  by  the  railway  company.  But  it  is  not  possible  to 
lay  down  a  general  rule  as  to  the  limit  of  time  under  all  conditions 
within  which  one  shall  be  restricted  to  visit  such  premises  at  his 
peril;  it  is  a  question  of  fact  to  be  determined  according  to  the  cir- 
cumstances of  each  particular  case.  (Minn.)  Klugherz  v.  Chicago 
etc.  By.  Co.,  384. 

4.  BAILWAT  STATION— Dnty  to  Persons  Meeting  There.— As 
toward  one  who  goes  to  a  depot  an  hour  and  ten  minutes  before  train 
time  in  good  faith  to  meet  a  person  on  a  matter  of  business  who, 
he  believes,  will  take  the  train,  the  railway  company,  in  unloading 
a  gravel  train  near  by,  owes  the  duty  of  ordinary  care.  (Minn.) 
Klugherz  v.  Chicago  etc  By.  Co.,  384. 

Tickett. 

See  Injunctions,  3-7. 

5.  BAHAOADS — ^Power  to  Issao  aad  Affix  Conditions  to  Special 
Tickets. — ^A  railroad  company  may  issue  special  tickets,  based  upon 
reduced  rates,  make  them  nontransferable,  and  valid  only  in  the 
hands  of  the  original  purchaser,  and  such  tickets  may  be  limited  as 
to  time,  or  as  to  occasion,  or  they  may  be  unlimited  as  to  time  or 
occasion  and  the  original  purchaser  of  such  ticket  cannot  assign 
or  transfer  it,  or  any  rights  whatever  thereunder,  to  any  third  per- 
son.    (Mo.)     Schubach   v.   McDonald,  452. 
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The  pnrehaver  of  a  Bpeeia]  XBilioaa  ticket  mt  ledneed  latee,  bm- 
trauferable  ob  ite  face  emuiot  eell  or  tieaafer  It  to  a  third  per- 
eoa  to  be  used  bj  him  or  another,  and  if  he  doee  the  railroad  eom- 
paaj  maj  invoke  the  aid  of  a  eonrt  of  eqoitj  to  eaaeel  the  eontnet 
beeanee  of  the  fraud  thne  perpetrated,  or  if  the  ticket  is  need  by 
another,  it  may  soe  for  damages  for  a  breaeh  of  the  eoatraet.  (Mol> 
Behnbaeh  ▼.  HeDosald,  452. 

Paumgen. 

7.  VBaUOiEBOE. — Piwencm  Varer  Aiime  the  ride  of  the  ear- 
lier'e  negligenee.    (Mo.)    Parks  t.  St.  Louis  etc.  Bj.  Co.,  42S. 

8.  HBQIlOEirOB^-PassMigw  Amamm  tke  OrdJaaqr  SUkM  inci- 
dent to  the  act  of  traveling,  but  not  an  added  danger  caused  hj  the 
negligence  of  the  earrier.  (Mo.)  Parks  r.  St.  Lonis  ete.  Bj.  Go^ 
425. 

Stopping  at  Crating. 

9.  BAIZ.WAT,  UftbiUtr  of  to  PMseofV  for  nst  ttopplBg  wX 
Crosrings^— If  an  engineer  is  notr  liable  to  a  passenger  for  not  stop- 
ping at  a  crossing,  as  required  by  the  code  of  Iowa,  the  corporation 
in  whose  employ  he  is  cannot  be  held  liable.  (Iowa.)  State  r. 
(Chicago  etc  By.  Co^  254. 

Owmect^  Carrien. 

10.  CK>miE0TINO  OARBTRBS— Presumption  of  KegUgonee.— If 

apples,  shipped  over  connecting  railroads,  were  in  good  condition 
when  accepted  by  the  first  carrier  but  damaged  by  frost  when  de- 
Uvered  by  the  last  carrier,  the  burden,  is  on  it  to  show  that  the  loss 
did  not  result  from  any  cause  for  which  it  was  responsible,  althou^ 
the  apples  were  transported  in  through  sealed  cars.  (Mum.)  Beede 
T.  Wisconsin  Cent.  By.  Co.,  390. 

Note. 

Oanleriy  connecting,  baggage,  presumption  as  to  place  of  loss  of  or 

injury  to,  397. 
eonnecting,  burden  of  preying  where  injury  to  goods  oeeurred^ 

393,  394. 
connecting,  injury  to  goods,  presumption  that  it  occurred  while 

they  were  in  the  hands  of  the  last  carrier,  393,  394. 
connecting,  injury  to  goods,  there  is  no  presumption  that  it  was 

incurred  in  the  hands  of  the  first  carrier,  392. 
connecting  intermediate,  presumption  that  goods  were  injured 

while  in  the  possession  of,  394. 
connecting,  loss  of  goods,  where  total,  is  presumed  to  have  oc- 
curred while  in  the  hands  of  the  first  carrier,  393,  396. 
connecting,  perishable  goods,  presumption  as  to  place  of  loss  of 

or  injury  to,  397. 
connecting,   presumption   as  to  place   of   damage  to  goods  in 

sealed  cars,  398. 
connecting,  presumption  as  to  place  of  loss  of  or  injury  to  good% 

393-397. 
eonnecting,  presumption  as  to  place  of  loss  of  or  i^juiy  to  good% 

rebuttal  of,  399. 
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eoBnecting ,  tenninal,  presumption  tbat  loss  of  or  injnrr  to 
gooda  occurred  on  its  linea,  393-306. 
aprenman,  whether  may  be  regarded  as,  397,  898. 

Bee  Bailroads;   Street  Bailroada. 

OAVBAT    BHPTOS. 
Bee  Attachment,  8» 

ORATTBL  MOBTOAOB. 
Bee  Fixtures. 

CrOHOBAUBD  WEAFON8. 

Bee  Weapons. 

oovraoT  of  laws. 

Bee  Judgments,  6-8. 

CX>NFXrSZOK  OF  OOOD8. 

1.  OONFUBIOK  OF  GOODS  is  the  Willfol  and  Frandnlant  inter- 
■niztnre  of  the  chattels  of  one  person  with  the  chattels  of  another, 
without  the  consent  of  the  latter,  in  tneh  a  way  that  they  cannot  be 
separated  and  distinguished.  (Pa.  St.)  Stone  v.  Marshall  Oil  Co., 
904. 

2.  OOMFUBIOK  OF  OOODB— Doctrine  and  Bffect^— Although 
such  a  term  as  "confusion  of  goods"  is  generally  used,  there  is  in 
fact,  properly,  no  such  doctrine  as  a  '^ confusion  of  goods."  There 
is  a  fact  of  confusion  of  goods,  which  if  committed  with  a  fraudu- 
lent motive,  subjects  the  transaction  to  an  inflexible  rule,  that  the 
wrongdoer  shall  not  profit  by,  nor  the  innocent  person  suffer  from, 
the  wrong.     (Pa.  St.)     Stone  ▼.  Marshall  Oil  Co.,  904. 

8.  OONFUSIOK  OF  OOODB.-'If  a  Natural  Oas  Company  fraudu- 
lently commingles  gas  from  leased  property  with  gas  from  other 
properties  under  its  control,  keeping  no  account  thereof,  it  is  bound 
to  account  to  the  owner  of  the  leasehold,  who  is  entitled  to  one-fourth 
of  the  profits  therefrom,  for  one-fourth  of  the  profits  from  the  whole 
gas  confused.     (Pa.  St)    Stone  ▼.  Marshall  Oil  Co.,  904. 

Note. 

Oonfnsion  of  Goods,  by  accident  or  vis  major,  917. 

by  an  agent  of  his  goods  with  those  of  his  principal,  923. 

by  bailee  of  bailed  goods  with  goods  of  his  own,  924. 

l^  consent,  effect  of,  917. 

by  husband  of  his  goods  with  the  goods  of  his  wife,  924. 

creditors,  rights  of,  how  affected  by,  921,  922. 

damages  for,  925. 

definitions  of,  913. 

demand,  when  necessary  to  enforcement  of  rights  in,  980. 

doctrine  of,  914. 

doty  of  separating  property  after,  914. 

execution  or  attachment,  levy  of  upon  the  confused  goods,  928. 
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Confusion  of  Goods,  innocent,  effect  of,  915. 

rntennixture  of  cattle,  horses,  and  other  livestocl:,  918. 

intermixture  of  grain  and  flour,  917. 

intermixture   of   logs,   lumber   and   other   timber,   919. 

intermixture  of  oil  and  gas,  920. 

intermixture  of  ore  and  mineral,  920. 

limitation  upon  the  doctrine  of,  914. 

mortgagee's  rights,  effect   of  upon,  922. 

purchasers  of  goods  wrongfully  confused,  rights  of,  921,  928. 

replevin  to  enforce  rights  in,  924. 

rule  where  the  goods  of  each  party  remain  capable  of  identifietp 

tion  and  separation,  915. 
tenancy  in  common,  when  created  by,  917. 
third  persona,  how  affected  by,  920. 

what  intermixture  of  property  does  not  create,  913,  914, 
where  each  party  can  show  the  value  of  bis  property,  916- 
where  the  property  is  of  equal  and  uniform  valne.  916. 
willful  or  tortious,  effect  of,  915. 

CONSTITUTIONAL  LAW. 
In  General, 

1.  CONSTITUTIONAL  LAW.>-Law8  may  be  Declared  Invalid, 

although  not  repugnant  to  any  expressed  restriction  contained  in  the 
state  constitution.     (Ky.)     Lexington  v.  Thompson,  361. 

2.  CONSTITUTIONAL  LAW^ — The  Court  Inclines  to  so  Construe 
ft  Statute  as  to  validate  it.     (N.  Y.)     People  v.  Lochner,  773. 

S.  CONSTITUTIONAL  LAW.— Statutes  will  hot  be  Declared 
Void  simply  because,  in  the  opinion  of  the  court,  they  are  unwise, 
or  opposed  to  justice  and  equity.  Statutes  must  in  some  way  violate 
<-onstitntional  provisions  in  order  that  they  may  be  declared  void. 
(Utah.)     Block  &  Griff  v.  Schwartz,  971. 

Police  Poicer, 

4.  CONSTITUTIONAL  LAW.— Police  Power  may  be  exercised 
to  promote  the  safety,  health,  comfort  and  welfare  of  society,  mad 
to  sustain  legislation  as  a  proper  exercise  of  such  power,  it  must 
have  reference  to  some  such  end.  (Utah.)  Block  &  Griff  ▼. 
Schwartz,  971. 

5.  CONSTITUTIONAL  LAW  —  Exercise  of  Police  Power. — 
Neither  the  legislature  nor  the  executive  can,  under  the  guise  of 
police  regulation,  arbitrarily  or  unjustly,  without  good  cause,  restrict 
or  infringe  upon  the  property  rights  or  the  liberty  of  any  person 
within  the  protection  of  the  constitution,  and  whenever  the  legis- 
lature undertakes  to  determine  what  is  a  proper  exercise  of  the 
police  power,  its  determination  is  a  subject  of  judicial  scrutinj. 
(Utah.)     Block  &  Griff  v.  Schwartz.  971. 

Labor  Laws, 

6.  CONSTITUTIONAL  LAW.— The  Fact  that  a  Provisiott  of  a 
Statute  is  Part  of  the  Labor  Law  does  not  establish  that  it  is  not  also 
a  health  law,  if  its  provisions  are  germane  to  that  subject,  and  if 
sustainable  as  a  health  law,  it  cannot  be  declared  unconstitutional 
because  made  a  part  of  a  statute  purporting  to  regulate  labor.  (N. 
Y.)     People  T.  Lochner,  773. 
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7.  OOKSTlTUnONAI.  LAW^A  Statute  Limiting  the  Hours  of 
Labor  of  Employes  in  a  Bakory  to  sixty  hours  in  each  week  and  ten 
hours  in  one  day  is  constitutional,  because  it  must  be  assumed  that 
its  object  is  to  protect  the  health  of  such  employ 6s.  (N.  Y.)  People 
V.  Lochner,  773. 

Vrgulotion  of  Bakeries, 

8.  OONBTITTJTIOKAL  LAW— Power  to  Regulate  Bakeries.— Tt 

is  within  the  police  power  of  the  legislature  to  so  regulate  the 
conduct  of  the  business  of  carryingr  on  bakeries  as  to  best  promote 
and  protect  the  health  of  the  people.  (N.  Y.)  People  v.  Lochner^ 
773. 

Sale  of  Proper tp. 

9.  CONSTITUTTov/VL  OUAHANTT  that  No  Person  ShaU  ba 
DeinriTed  of  life,  liberty  or  property,  without  due  process  of  law 
embraces  not  only  freedom  from  servitude  and  from  imprisonment 
and  arbitrary  restraint  of  person,  but  also  all  our  religious,  civil, 
political  and  personal  rights,  including  the  right  in  each  subject  to 
purchase,  hold,  and  sell  or  dispose  of  his  property  in  the  same  way 
that  his  neighbor  may,  and  of  such  "liberty"  no  one  can  be  de- 
prived without  due  process  of  law.  (Utah.)  Block  &  Griflf  v. 
Schwartz,  971. 

10.  CONSTITXmOKAL  LAW— Liberty  to  SeU  Propeorty.— A 
statute  which  deprives  an  owner  of  his  "liberty"  to  sell  his  prop- 
erty, or  contract  in  relation  thereto,  in  the  same  manner  as  others 
engaged  in  the  same  business  may  lawfully  do,  invades  his  guaran- 
teed constitutional  rights,  and  cannot  be  upheld.  (Utah.)  Block  & 
Griflf   V.    Schwartz,   971. 

11.  CONSTITUTIONAL  LAW.— Exercise  of  Police  Power  does 
not  justify  the  enactment  of  a  statute  prohibiting  solvent  mer- 
chants from  disposing  of  their  stock  of  goods  in  bulk  without 
notifying  their  creditors.     (Utah.)     Block  &  Griff  v.  Schwartz,  971. 

12.  CONSTITUTIONAL  LAW— Statutes  Regulating  Sale  of  Stock 
of  Ooods  in  Bulk. — A  statute  prohibiting,  under  a  penalty,  any  mer- 
chant, whether  solvent  or  insolvent,  from  selling  or  disposing  of  his 
stock  of  goods  in  bulk,  without  an  inventory  thereof,  and  notifica- 
tion to  his  creditors,  and  which  applies  also  to  persons  acting  in  a 
f.duciary  capacity  and  under  judicial  process,  and  which  docs  not 
apply  to  merchants  who  are  not  indebted,  is  unconstitutional  as  de- 
priving a  solvent  merchant  of  his  property  and  liberty  to  contract 
without  due  process  of  law,  and  as  being  class  legislation.  (Utah.) 
Block  &  Griff  v.  Schwartz,  971. 

Class  LegislatUm, 

13.  CONSTITUTIONAL  LAW.— Statutes  Which  Punish  Crimin- 
ally One  Person  for  the  doing  of  an  act  which  another  person  in  the 
same  line  of  business  may  lawfully  do,  are  unconstitutional,  as  be- 
ing class  legislation,  and  as  a  deprivation  of  property  and  liberty 
without  due  process  of  law.  (Utah.)  Block  &  Griff  v.  Schwartz, 
971. 

ForHdding  Spite  Fencn. 

14.  CONSTITUTIONAL  LAW— Spite  Fences.— A  statute  deelaiv 
ing  that  any  structure  in  the  nature  of  a  fence  unnecessarily  ex- 
ceeding five  feet  in  height  and  erected  for  the  purpose  of  annoying 
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ine  owner  or  occupant  or  adjoining  premises  anaii  do  aeemea  m 
private  nnisance,  and  providing  that  an  owner  or  oeenpant  therebj 
injured  in  the  comfort  or  enjoyment  of  his  estate  maj  maintaia  aa 
action  for  the  damages  sustainedi  and  designed  to  prohibit  an  m- 
necessary  and  unreasonable  use  of  land  by  the  owner  thereof,  is 
valid,  and  not  an  unconstitutional  interference  with  the  rights  of 
private  property.     (N.  H.)     Horan  v.  Byrnes,  ©70. 

Bee  Municipal  Corporations,  1,  2;  Bailroads.  6;  Statutes;  TazatiiA; 

weapons. 
Note. 

Oonstitational  Law,  sales  in  bulk,  statutes  requiring  noties  to  bs 
given  of,  986. 

OONTBAOTB. 

1«  00NTBACT8 — Ck>iiditloii8. — ^If  land  furnished  under  aa  agrss> 
ment  to  furnish  land  necessary  for  "borrow  pits"  is  not  praetieabit 
for  the  work  contracted  for,  the  contractor  is  entitled  to  reeover 
money  necessarily  expended  in  procuring  other  land  praetieaUs  for 
that  purpose.     (Ky.)     Illinois  Cent.  B.  B.  Co.  v.  Manion,  345. 

2.  OONTBAOTS,  Batiflcation  of. — ^A  void  contract  is  binding  opoa 
neither  party,  and  cannot  be  ratified.  If  ratified  in  form,  it  is  a  new 
contract,  and  takes  effect  only  from  the  date  of  the  attempted  ratifica- 
tion.    (N.  Y.)     Blinn  v.  Schwarz,  806. 

8.  CK>NTBACTS.— A  Voidable  Ck>iitraet  Binds  One  Party  But  not 
the  Other,  who  may  ratify  or  rescind  it  at  pleasure.  (N.  Y.)  Blun 
V.  Schwarz,  806. 

4.  CONTBAOTS— Avoidance  for  Fraud  or  Mistake. — ^A  eonditioa 
in  a  contract  for  work  on  a  railroad  that  "the  amount  of  work 
performed  under  this  contract  shall  be  determined  by  the  measure- 
ments and  calculations  of  the  engineer  in  charge,^'  amounts  to  noth- 
ing more  than  a  provision  for  a  means  of  determining  the  amount 
of  the  work,  and  either  fraud  or  mistake  of  the  engineer  is  ground 
for  relief  on  the  part  of  the  contractor.  (Ky.)  Illinois  Cent.  B.  B. 
Co.  V.  Manion,  345. 

See  Insane  Persons;  Sunday,  8. 

OONVEBSIOK. 

1.  WJIaLS— Equitable  Conversion.— If  a  testator  devises  land  to 
his  wife  for  life,  in  trust, for  their  children,  and  directs  the  ex* 
ecutor,  after  her  death,  to  sell  the  property  and  divide  the  proceeds 
among  the  children,  the  effect  of  this  direction  is  to  convert  the, 
land  into  personalty.     (Cal.)     Bank  of  Ukiah  v.  Bice,  118. 

2.  WIIiL8--Election  to  Take  Land  Instead  of  Its  Proeoeds^— 
Where  a  testator  directs  land  to  be  sold  and  the  proceeds  distri- 
buted among  designated  beneficiaries,  they  may  elect;,  before  the 
sale  is  made,  to  take  the  land  instead  of  its  proceeds.  The  estate 
is  thereby  reconverted  into  realty,  and  their  relation  to  it  is  the 
same  as  if  it  had  been  directly  devised  to  them.  But  until  they 
make  the  election  for  a  reconversion,  and  manifest  the  same  to 
the  executor,  they  are  not  entitled  to  the  possession  of  the  land, 
or  to  exercise  any  dominion  over  it.  (CaL)  Bank  of  Ukiah  v.  Biee, 
118. 

3.  WILIiS— Insofficient  Election  to  Take  Iduid  Insfeoad  of  Its 
Frocoeds. — ^Whero  a  testator  devises  land  to  his  wife  for  life,  in 
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trust  for  tbeir  children,  and  directs  the  executor,  after  her  death, 
to  sell  the  property  and  divide  the  proceeds  among  the  childreiii 
and  one  of  the  children  gives  a  mortgage  on  his  undivided  inter- 
est, which  is  followed  by  the  execution  of  a  sheriff's  deed  under 
a  judgment  of  foreclosure,  such  election  to  take  the  land  instead 
of  its  proceeds,  on  his  part  only,  is  insufficient  to  work  a  recon- 
version of  the  property  into  realty;  so,  too,  is  the  bringing  of  an 
action  for  partition  by  the  purchaser  under  the  mortgage,  when 
it  is  not  alleged  that  the  beneficiaries  have  made  an  election,  and 
some  of  them  are  minors.     (Cal.)     Bank  of  Ukiah  ▼•  Bice,  llii 

See  Trover. 

CONVETANOE& 
See  Deeda. 

OOPTBIQHT. 

See  MonopoUei. 

OOBPOBATIOKa. 
Execution  of  InatrvmmU. 

1.  00BP0BATI0N8— Oonveyaaces  by  Presmnptioii  ttom  AiBzliig 

SaaL — If  a  corporate  seal  is  affixed  to  an  instrument,  and  the  sig- 
natures of  the  proper  corporate  officers  are  proven,  it  must  be  pre- 
sumed that  such  officers  had  the  authority  which  they  exercised.  The 
seal  itself  is  prima  facie  evidence  that  it  was  affixed  by  proper  au- 
thority.    (Ala.)     Qraham  ▼.  Partee,  32. 

2.  COBPOBATIOKB— Instrument  Sealed  but  not  Signed— BtI- 
dence. — ^If  the  corporate  seal  is  afixed  to  a  corporate  instrument, 
such  seal  is  prima  facie  evidence  that  it  was  thus  af&xed  by 
proper  authority,  and  the  instrument  duly  executed,  and  it  is  then 
admissible  in  evidence,  although  the  corporate  name  is  not  signed 
thereto.     (Ala.)     Qraham  v.  Partee,  82. 

Transfer  and  Purchase  of  Stock. 

See  Gifts,  2,  8. 

5.  COBPORATIOKS— Oontraet  for  Sale  of  Stock.— ^If  a  corpora- 
tion contracts  to  sell  stock  and  agrees  that  at  a  certain  time  thereafter 
the  purchaser  shall  be  entitled  to  return  the  stock  upon  the  hap- 
pening of  a  designated  event,  the  corporation  cannot  claim  that  the 
sale  was  valid,  and  the  contract  to  repurchase  void,  without  rescinding 
the  sale,  returning  the  purchase  money,  and  placing  the  purchaser  in 
statu  quo.     (Mont.)     Porter  v.  Plymouth  Gold  Min.  Co.,  569. 

4.  COBPOBATION8— Bight  to  Pozehase  Their  Own  Stock.— A  pri- 
vate  corporation  may  purchase  its  own  stock  if  the  transaction  is  isir 
and  in  good  faith,  free  from  actual  or  constructive  fraud,  provided 
the  corporation  is  not  insolvent,  or  in  process  of  dissolution,  and  that 
the  rights  of  its  creditors  are  in  no  way  affected  by  the  purchase. 
(Mont.)    Porter  v.  Plymouth  Gold  Min.  Co.,  SCO.  *^  .        "^ 

6.  CX>BP0BATI01IB— Bl|^  to  PmChaM  Stock— Dcaeaie  of 
8tock.r— The  mere  repurchase  of  its  capital  stock  by  a  private  corpora- 
tioa  does  not  tend  to  decrease  its  capital  stock,  unless  the  direetoro 
absolutely  merge  or  extinguish  such  stock  after  ito  repurehaao. 
(Mont.)    Porter  v.  Plymouth  Gold  Min.  Co.,  500. 
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6.  OOBPOBATIOKS— Contract  for  Sepurcbase  of  Stock— Wttli- 

drawal  of  StibscrlptloiL — A  contract  by  which  a  private  corporatioiL 
agrees  to  sell  stock  and  to  repurchase  upon  the  happening  of  a  cer- 
tain event,  is  not  ultra  vires  or  void,  as  a  secret  contract  between 
the  corporation  and  a  subscriber,  by  which  such  subscriber  is  at 
liberty  to  withdraw  bis  subscription,  but  is  valid  and  enforceable. 
(Mont.)     Porter  v.  Plymouth  Gold  Min.  Co.,  560. 

7.  COBPORATIONS — ^Purchase  of  Stock. — ^A  purchaser  of  the 
stock  of  a  private  corporation  under  a  contract  entitling  him  to  re- 
convey  to  the  corporation  upon  the  happening  of  a  certain  event, 
and  to  receive  the  price  paid,  cannot  compel  the  corporation  to  re- 
purchase the  stock,  without  a  redelivery  of  it  to  the  corporation. 
(Mont.)     Porter  v.  Plymouth  Gold  Min.  Co.,  569. 

8.  COBPORATIONS — Option  to  Bepnrdiaae  Sto^^.—If  an  option 
to  repurchase  corporate  stock  is  to  be  exercised  "at  the  expiration 
of  six  months  from  date/'  the  seller  is  not  bound  to  repurchase  until 
the  expiration  of  the  six  months,  and  an  offer  to  redeliver  the  stock  be- 
fore that  time  is  premature,  and  ineffective.  (Mont.)  Porter  ▼. 
Plymouth  Gold  Min.  Co.,  569. 

9.  COBPORATIONS— Bepnrchase  of  Stock.— The  fact  that  the 
buyer  of  corporate  stock  is  ** ready  and  willing"  to  return  it  in 
accordance  with  a  contract  for  its  repurchase,  does  not  constitute 
an  offer  to  return  such  stock.  (Mont.)  Porter  y.  Plymouth  Gold 
Min.  Co.,  569. 

See  Taxation,  3,  i. 

00TENANC7. 

See  Partition;  Tenancy  in  Common. 

COUNTIES. 

THE  STATUTE  OF  LIMITATIONS  Bmis  Against  a  Connty 
to  recover  public  money  wrongfully  collected  and  withheld  by  one 
of  its  fiducial  agents,  who  is  an  ex-county  officer.  (Idaho.)  Bannock 
County   V.   Bell,   140. 

Note. 

Coonties,  nature  and  character  of,  154. 

status  as  representing  the  state  or  sovereign,  162. 

statutes  of  limitation,  whether  run  against,  154-156. 

suits  against  could  not  be  maintained  at  the  common  law,  154. 

COURTS. 

JUDICIAL  UTTERANCES,  Restriction  apon  Effect  of  .—In  ap- 
plying cases  which  have  been  decided,  what  may  have  been  said  in 
the  opinion  should  be  confined  to,  and  limited  by,  the  facts  of  the 
case  under  consideration  when  the  expressions  relied  upon  were  made, 
and  should  not  be  extended  to  cases  where  tbe  facts  are  essentially 
different.     (N.  Y.)     Crane  v.  Bennett,  722. 

CREDITOR'S  BILL. 
See  Fraudulent  Conveyance. 
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CBIMIKAI.  LAW. 
Insanity, 

1.  INSANITY  AS  DEFENSE.— Instructions  stating  that  lunatics 
and  insane  persons  are  incapable  of  committing  crimes,  and  that  if 
the  defendant  was  an  insane  person  he  should  be  acquitted,  are  er- 
roneous if  not  qualified  by  adding  a  definition  of  the  term  "in- 
sanity," because  some  forms  of  insanity  are  no  defense  to  crime. 
(Mont.)     State  v.  Keerl,  579. 

2.  INSANITY  as  Defense  to  Crime  is  a  question  of  fact  for  the 
jury  to  determine  under  proper  instructions.  (Mont.)  State  y. 
Keerl,  579. 

3.  INSANITY  as  Defense  to  Crime. — An  insane  person  in  crim- 
inal law,  incapable  of  committing  a  crime,  is  one  who  is  so  mentally 
unsound  as  to  be  unable  to  form  a  criminal  intent  to  commit  the 
particular  crime  charged.     (Mont.)       State  v.  Keerl,  579. 

4.  CBIMINAIi  LAW — ^Insanity  as  Defense. — ^The  Burden  of  Pror- 
ing  insanity  as  a  defense  to  crime  is  upon  the  defendant,  who  must 
establish  it  by  a  preponderance  of  the  evidence.  (Wash.)  State  v. 
Clark,   1006. 

5.  CRIMINAL  LAW — Insanity  as  Defense— Instructions. — If  in- 
sanity is  set  up  as  a  defense  to  murder,  it  is  not  error  to  instruct  the 
jury  to  convict  if  satisfied  beyond  a  reasonable  doubt  that  the  ac- 
cused committed  the  crime  as  charged,  if  other  instructions  fully  and 
fairly  inform  the  jury  upon  the  defense  of  insanity.  (Wash.)  State 
V.  Clark,  1006. 

6.  CRIMINAL  LAW— Incest — ^Insanity  as  Defense — Ouardian- 
Bhlp  of  Wife — Evidence. — If  a  husband  charged  with  incest  sets  up 
insanity  as  a  defense,  the  record  of  the  adjudication  of  his  insanity 
and  of  the  appointment  of  his  wife  as  his  guardian  is  not  admissible 
in  evidence  to  show  that  she  who  instituted  the  prosecution  for  incest 
was  in  duty^  bound  to  look  after  his  defense.  Her  attitude  in  the 
matter  can  be  better  shown  by  other  evidence.  (Wash.)  State  v. 
Olindemann,  1001. 

7.  MXJBDEB— Insane  Delusions. — Instructions  that  insane  delu- 
sions, to  excuse  murder,  must  be  such  that  if  things  were  as  the 
person  possessed  of  such  delusions  imagined  them  to  be  they  would 
justify  the  act  springing  from  such  delusions,  and  that  one  suffering 
from  a  partial  delusion  was  in  the  same  situation  as  to  responsibility 
as  if  the  facts  with  respect  to  which  the  delusion  existed  were  real, 
are  radically  wrong,  and  fatally  erroneous.  (Mont.)  State  ▼.  Keerl, 
C79. 

8.  CRIMINAL  LAW— Insanity  as  Defense.— If  a  person  is  charged 
with  the  commission  of  a  crime,  and  if  at  the'  time  of  its  commis- 
sion, by  reason  of  disease  affecting  his  mind,  his  mental  faculties  were 
so  impaired  or  perverted,  as  that  he  was  unable  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  with  which  he  is  charged, 
or  if  he  was  able  to  recognize  that  it  was  wrong,  and  yet  was  impelled 
by  some  impulse,  originating  in  disease,  to  the  commission  of  the 
act,  and  was  unable  by  reason  of  the  diseased  condition  of  his  mind, 
enfephling  his  will,  or  otlHTTv'mo.  to  rpfrain  from  it-^  commission,  he 
is  not  guilty  by  reason  of  his  insanity.  (Mont.)  State  ▼•  Keerl, 
579. 

Evidence  of  Flipht. 

9.  EVIDENCE  OF  GUILT.— Flight  is  not  Presumptive  Evidence, 
but  is  only  a  circumstance  to  be  considered  in  connection  with  the 
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(Iowa.)     State  v.  Poe,  307. 

Possession  of  Stolen  Goods. 

10.  CBIMINAL  LAW— Possession  of  Becently  Stolen  Goods— Ex- 
planation.— ^If  the  attendant  circumstances  are  such  as  to  satisfy  the 
jury  of  the  falsity  of  the  explanation  of  the  possession  of  recently 
stolen  goods,  and  of  the  guilt  of  the  possessor,  his  conviction  is 
justified.     (Iowa.)     State  v.  Raphael,  334. 

11.  CBIMINAIi  LAW— Poflseasion  of  Recently  Stolen  Good&— 
Borden  of  Proof  is  on  one  in  possession  of  recently  stolen  goods,  to 
satisfactorily  explain  his  possession.  (Iowa.)  State  y.  Raphael, 
334. 

12.  STOLEN  PBOPEBTY— Recent  Possession  of— Presnmption  of 

Guilt. — To  raise  a  presumption  of  guilt  from  the  possession  of  re- 
cently stolen  property  it  is  necessary  that  it  be  found  in  the  ezeln- 
sive  possession  of  the  prisoner.  He  can  only  be  required  to  account 
for  the  possession  of  things  which  he  actually  and  knowingly  pos- 
sessed.    (Mo.)     State  v.  Drew,  474. 

IS.  STOLEN  PROPERTY— Recent  PosaeBslon  of— Presumption  of 
Guilt. — The  finding  of  recently  stolen  articles  on  the  premises  of  a 
man  of  a  family,  without  showing  his  actual,  conscious  possession 
thereof,  discloses  only  a  prima  facie  constructive  possession,  and  is 
not  such  a  possession  as  will  justify  a  presumption  of  guilt  by  reason 
thereof.     (Mo.)     State  v.  Drew,  474. 

14.  STOLEN  PROPERTY  as  EYldence  of  OZime.— If  in  a  prose- 
cution for  larceny  there  is  no  evidence  of  a  conspiracy  between 
the  accused  and  another  to  commit  the  crime,  articles  taken  from 
such  other's  house  under  a  search-warrant  are  not  admissible  in  evi- 
dence.    (Mo.)     State  v.  Drew,  474. 

Dying  Declarations. 

15.  EVIDENOE — ^Dylng  Declarations.— What  weight  should  b« 
given  to  dying  declarations  is  for  the  determination  of  the  jarj 
alone.     (Ala.)    Sims  v.  State,  17. 

16.  HOMICIDE — ^Evidence  of  Dying  Declarations. — Oral  evidenee 
may  be  received  of  dying  declarations  made  by  the  deceased  and  re- 
duced to  writing,  but  not  signed  by  him.     (Ala.)     Sims  v.  State,  17. 

17.  EVIDENCE — ^Dylng  Declarations. — To  render  dying  declara- 
tions admissible,  it  is  only  necessary  that  they  be  made  after  the 
infliction  of  a  mortal  wound,  and  after  hope  of  recovery  was  aban- 
doned by  the  declarant,  and  after  he  realized  his  impending  death. 
(Ala.)     Sims  v.  State,  17. 

18.  EVIDENCE.— Dying  Declarations  of  a  deceased  made  and 
written  when  he  has  not  lost  all  hope  of  recovery,  but  reaffirmed  by 
him  as  true  and  correct,  after  he  realized  his  impending  death,  and 
while  he  was  in  full  possession  of  his  mental  faculties,  are  admis- 
sible in  evidence,  although  not  read  over  to  the  declarant  at  the 
time  he  reaffirmed  their  correctness.    (Ala.)    Sima  v.  State,  17. 

Jwrtf. 

See  Jury. 

19.  JURY— Separation  In  Criminal  Trials— If,  after  the  final  tab- 
mission  of  a  criminal  case,  the  officer  in  charge  of  the  jurors  separates 
them  into  three  groups,  and  puts  them  in  three  different  rooms  en 
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three  different  floon  of  a  hotel,  for  eig^ht  or  nine  honri,  the  defeadaAt 
is  entitled,  without  an  affirmative  showin^^  of  prejndlee,  to  a  new 
trial.     (Cal.)     People  ▼.  Adams,  92. 

20.  OBIMINAL  TBIAL— Province  of  Judge  and  Jnxy* — ^Th«  n- 

uponsibility  of  determining  whether  or  not  the  defendant  in  a  erim- 
inal  case  should  be  found  guilty  rests  entirely  upon  the  jnry,  and 
the  judge  should  be  careful  in  his  instructions,  not  to  nae  langnaf* 
which  might  naturally  be  understood  by  the  jury  as  intimating  iSa 
opinion  that  the  defendant  is  guilty,  or  aa  an  argument  against  hint. 
<Cal.)     People  ▼.  Adams,  02. 

Instructions. 

21.  MUBDE&. — ^Instructions  in  a  murder  ease,  that  certain  evi* 
dence  is  corroborative  of  other  evidence,  is  a  comment  on  the  weight 
of  the  evidence,  and  therefore  reversible  error.  (Mont.)  State  t. 
Keerl,  579. 

22.  TBIAIi. — ^Instructions  assuming  that  an  accused  has  made  c«r« 
tain  statements  adverse  to  his  interest  are  erroneous  and  should  be 
limited  to  the  statements  proved  on  the  triaL  (Mo.)  State  t« 
Drew,  474. 

Sentence. 

23.  OBIMINAL  lAW— Inadequate  Sentciice— ^Habeas  Ctorpns.— A 
judgment  of  imprisonment  for  a  term  less  than  that  prescribed  br 
statute  for  the  offense  committed  is  not  void,  and  the  prisoner  wiU 
not  be  discharged  on  habeas  corpus.    (Gal.)     In  re  Bead.  188. 

K(yte. 

Crimiiial  Law.    See  Arson;  Burglary;  Larceny;  Possession  of  Btom 
Property, 

OBOPB. 
See   Damages,  8. 

0X7BATIVB  STATOTB. 
See  Executions,  8. 

DAMAOE8. 

L    DAMAGBSr-MentAl  8nfferlng.~In  an  Action  Sounding  in  Tdrt 

the  rule  allowing  recovery  for  mental  suffering  is  much  more  liberal 
than  in  actions  on  contract.  (Iowa.)  Cowan  v.  Western  Union  TeL 
Co.,  268. 

2.  DAMAGBS,  Oonseqnentlal  in  Actions  of  Tort. — One  who  com* 
mits  a  trespass  or  other  wrongful  act  is  liable  for  all  the  direct  in- 
juries resulting  from  such  act.  although  such  injury  could  not  have 
been  contemplated  as  a  probable  result  of  the  act  done.  Hence,  in 
this  class  of  actions,  recovery  may  be  had  for  mental  suffenng. 
(Iowa.)     Cowan  v.  Western  Union  TeL  Co.,  268. 

S.  DAMAGES— Measure  of  for  Dostmction  of  Crops.— The  meas- 
ure of  damages  for  injury  to  or  the  destruction  of  growing  crops 
is  their  value  in  tlie  condition  they  were  in  at  the  time  of  iigury  or 
destruction,  and  not  the  market  value  at  the  time  of  their  maturity 
or  during  the  market  season.  (Utah.)  Lester  v.  Highland  B<^ 
Gold  Min.  Co.,  988. 

▲m.  St.  B«p.,  Vol.  101—67 
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4.  DAMAGES,  XTNUQITIDATED — ^Interest. — In  tort  for  iiii> 
liquidated  damages  interest  on  the  damaf^es  recovered  from  the 
time  of  the  commencement  of  the  action  to  the  time  of  verdict,  can- 
not be  assessed.  (Utah.)  Lester  v.  Highland  Boy  Gold  Min.  <Jo^ 
988. 

6.  DAMAGES  FOB  PEBSONAL  INJUBT— When  not  Ezcessivtt. 
A  verdict  of  seven  thousand  seven  hundred  and  fifty  dollars  for  in- 
juries received  by  a  boy  of  fourteen  years  requirinsr  the  amputation 
of  his  right  leg  oelow  the  knee  is  not  excessive.  (Minn.)  Perry  v» 
Tozer,  416. 

6.  EVIDENCE. — In  an  Action  for  Personal  Injuries  the  evidence 

of  experts  as  to  future  consequences  which  are  expected  to  follow 
the  injury  are  competent,  but  to  authorize  such  evidence  the  appro- 
hended  consequences  must  be  such  as  in  the  ordinary  course  of  nature 
are  reasonably  certain  to  occur.  Consequences  which  are  contingent, 
speculative,  or  merely  possible  are  not  proper  to  be  considered  in 
estimating  damages,  and  may  not  be  proved.  (N.  Y.)  Briggs  v. 
Kew  York  Cent.  etc.  B.  B.  Co.,  718. 

7.  EVIDEKCE.— A  Medical  Expert  Should  not  be  Permitted  Ia 
an  action  for  personal  injuries  to  state  numerous  things  which  might 
result  as  consequences  of  the  injury,  as  that  it  might  affect  th» 
bladder  or  kidneys  or  other  organs  of  the  body  and  in  the  end  become 
permanent.     (N.  Y.)     Briggs  v.  New  York  Cent,  etc  B.  B.  Co.,  71S. 

See  Banks  and  Banking,  3-5;  Death;  Telegraphs  and  Telephones. 

Note. 

Damages,  exemplary,  corporations,  liability  of  te|  734,  735. 
exemplary,  definitions  of,  732. 
exemplary,  for  acts  of  servants  can  be  awarded  only  when  the 

act  was  within  the  scope  of  their  employment,  738. 
exemplary,  for  acts  of  servants  may  be  awarded  when  they  would 

have  been  awarded  had  the  act  been  done  by  the  master, 

737,  738. 
exemplary,  for  acts  of   servants,  upon  what  grounds   allowed, 

735,  736. 
exemplary,  for  arrest  due  to  servants,  745-748. 
exemplary,  for  assaults  made  by  servants,  760-762,  769-772. 
exemplary,  for  false  imprisonment  or  illegal  search  by  servant^ 

744. 
exemplary,  for  illegal  sales  of  intoxicating  liquors  by  eervanti^ 

750. 
exemplary,  for  insults  by  servants,  743. 
exemplary,  for  joinder  of  trespasses  with  assaults,  769-772. 
exemplary,  for  negligent  sales  of  poisons  by  servants,  765. 
exemplary,  for  publications  of  libel  by  servants,  752-754. 
exemplary,  for  trespass  on  real  property,  767. 
exemplary,  for  unchaste,  reckless  or  grossly  careless  libels^  75SL 
exemplary,  for  unlawful  searches  due  to  servants,  749. 
exemplary,  general  principles  of  law  applicable  to,  734. 
exemplary,  nature  of,  732. 
exemplary,  punishment,  whether  in  the  nature  of,  732,  788. 

DANGEBOUS  PBEMI8BS. 

Bee  NegUgenee,  10-12. 
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DSATK. 

1.  BAIIiBOADS— NegUgonce  Oausliig  Deatb— Meaaure  of  Dam- 
ages.— An  instruction  that  the  measure  of  damages  against  a  rail- 
road for  negligently  causing  the  death  of  its  employd  is  all  of  the 
wages  that  he  wouli  probably  have  earned  during  the  period  of  his  life 
expectancy,  is  objectionable  as  authorizing  too  great  a  recovery,  but  is 
not  ground  for  reversal  when  the  jury  does  not  return  an  ezcessiye 
verdict.     (Mo.)     Jones  ▼.  Kansas  City  etc.  B.  B.  Co.,  434. 

2.  ACTIONS— Unnecessary    Parties— Oonstntction    of    Statnto.-^ 

If  a  statute  creates  a  liability  against  a  railroad  company  for  dam* 
ages  due  to  any  of  its  employes  arising  out  of  the  negligence  of  its 
agents,  and  declares  that  the  amount  recovered  shall  inure  to  the 
exclusive  beuefit  of  the  widow  and  children  of  the  deceased  employ^, 
and  if  he  is  not  a  resident  of  the  state,  that  suit  may  be  maintained 
by  the  widow,  such  statute  makes  the  widow  the  trustee  of  an  ex- 
press trust,  and  suit  may  be  maintained  by  her  alone  for  the  benefit 
of  herself  and  her  children,  the  joining  of  such  children  as  parties 
plaintiff,  though  unnecessary,  is  not  a  fatal  defect  to  the  maintenance 
of  the  aetion.     (Mo.)    Jones  v.  Kansas  City  ete.  B.  B.  Co^  484. 

DEEDS. 

1.  DEED  FOB  SEOUBITY— Liability  not  limited  by  Considera- 
tion Bedted. — The  security  of  a  deed,  in  form  absolute,  given  to  in- 
demnify sureties,  is  not  limited  to  the  nominal  money  consideration 
recited,  but  extends  to  the  full  amount  for  which  the  sureties  nlti- 
•Txately  prove  liable.     (Neb.)     County  of  Harlan  v.  Whitney,  610. 

2.  DEEDS — Cancellation— Agreement  for  Snpport. — ^If  a  grantor 

conveys  land  and  the  consideration  is  an  agreement  by  the  grantee 
to  support,  maintain,  and  ^are  for  the  grantor  during  the  remainder 
of  his  or  her  natural  life,  and  the  grantee  refuses  or  neglects  to 
comply  with  the  contract,  the  grantor  may,  in  equity,  have  a  decree 
rescinding  the  contract  and  deed  and  reinvesting  him  with  the  title 
to  the  land,  on  the  ground  that  the  contract  was  fraudulent  in  its 
inception.     (HI.)     Stebbins  v.  Petty,  243. 

3.  DEEDS— Agreement  for  Snpport — Cancellation  as  Against 
Grantee's  Heirs. — If  a  grantee  performs  her  agreement  to  support  a 
grantor  during  his  lifetime,  given  as  a  consideration  for  his  deed, 
the  failure  of  the  minor  heirs  of  such  grantee  to  perform  the  agree- 
ment after  her  death  is  not  ground  for  cancellation  of  the  deed, 
unless  there  is  an  unsatisfied  judgment  in  some  prior  proceeding  re- 
quiring such  heirs  to  perform  the  grantee's  agreement.  (111.)  Steb- 
bins ▼.  Petty,  243. 

4.  DEEDS  FOB  SX7PPOBT— Beservatlon  of  Llen^Foredosore.^ 
If  a  deed  executed  in  consideration  of  the  grantee's  agreement  to 
snpport  the  grantor  during  his  lifetime  reserves  a  lien  on  the  land 
to  secure  performance  of  the  agreement,  the  grantor  may  foreclose 
siMh  lien  against  the  grantee's  heirs  who  fail  to  perform  such  agree- 
ment.    (1110     Stebbins  v.  Petty,  243. 

See  Inwne  Persons;   Beformation  of  Instruments. 

DE  FACTO  OFFICES. 

See  Oificers. 


Digitized  by  VjOOQ IC 


1060  Indbz. 


DEFIOZBNOT  XODOMBHTflL 

See  Judgmenta,  9,  10. 
Note. 
Pefinitioa  of  anon,  22. 

of  confusion  of  goods,  913. 

of  exemplary  damages,  732. 

of  search-warrants,  330. 

of  soyereigntyi  158,  159. 

of  state,  160. 

of  unreasonable  search,  828. 

DEPOTS. 

Bee  Carriers,  1-4. 

DESCENT  AND  DISTBIBUTIOK. 
See  Ezeentors  and  AdministnAors;  Homafteadi^  IL 

DISHONOB  OF  GHEOK. 

See  Banks  and  Banking,  8-& 

DSADTAOB. 

See  Taxation,  I. 
Kote. 

DrdgglfltBp  damages,  exemplary,  when  liable  to,  for  a^gligeat  aete  «f 
employda^  765-767. 

DTINO  DECLABATIOMS. 

See  Criminal  Law,  15-18* 

EASEMENTS. 

1.  EASE1CENT-— Ways  Created  by  Deed— Bnfoieeiiieiitv— A 

Tation  in  a  deed  of  a  specific  part  of  granted  premises  to  be 

ae  a  driveway  in  conunon  by  the  grantees,  and  adjoining  owners  af 
land,  creates  an  easement  in  the  property  granted  appurtenant  te 
the  adjoining  land  of  the  grantor,  and  binding  on  that  conveyed  te 
tho  grantee,  which  passes  with  the  land  to  all  subsequent  grantees, 
ftnd  which  may  be  protected  or  enforced  at  law  or  in  equity.  (Ohio 
St.)     Gibbons  v.  Ebding,  900. 

2.  EASEMENTS— Ways—Bight  to  Close  with  Gates  or  Bars^If 
a  right  of  way  is  created  by  reservation  in  a  deed,  the  grantee  ac- 
quires the  property  subject  only  to  such  right  and  may  use  the  land 
for  all  purposes  not  inconsistent  with  it,  and  in  the  absence  of  any- 
thing in  the  deed  or  in  the  circumstances  under  which  the  way 
was  acquired  or  used,  showing  that  it  was  to  be  open,  the  grantee 
may  put  gates  or  bars  across  it,  unless  they  would  unreasonably 
interfere  with  its  use.     (Ohio  St.)     Gibbons  v.  Ebding,  900. 

See  Municipal  Corporations,  5-9. 
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BJBOTMEHT. 

BJEOniSNT— Titla  Bollleienfe  to  Maintoiiir— A  purelimMr  at 
foTMlosore  nle  of  property  eonveyed  by  a  fint  and  aeeond  mori* 
ft^  showi  title  sufficient  to  maintain  ejeetment  againat  the  mort- 
gagor, by  introducing  and  proving  a  deed  of  the  premieei  from  tbo 
•eeond  mortgagee  to  him  as  purchaser  at  foreclosure  sale.  (Ala.) 
Qraham  v.  Partee,  32. 

ELEOTBICITT. 

SLBOTBIO  SAIUtOADfr- Negligenee— ^vry  to  StodL— A 
lailroad  company  operating  its  road  by  electricity  and  knowingly 
running  its  trains  under  conditions  rendering  it  impracticable  for 
those  in  charge  to  prevent  injuring  stock  straying  upon  its  tracks^ 
is  aeeovntable  for  the  loss  when  injury  occurs.  (Ala.)  Anp'itffn 
Electrical  etc.  Co.  v.  Hewitt,  42. 

ELEVATED   EAILWAT. 
See  Municipal  Corporations,  7-8. 

ElONEHT  DOHAIN. 

1.  EEONENT  DOHAIN— Public  Use. — Constitutional  proyiiioBS 
that  private  property  shall  not  be  taken  for  public  use  without  com- 
pensation, mean  that  private  property  cannot  be  taken  for  strictly  ^ 
private  use.     (Utah.)    Nash  ▼.  Clark,  053. 

2.  EMINENT  DOMAIN— PnbUc  Uae.— Property  is  taken  for  % 

gublie  use,  when  the  taking  is  for  a  use  that  wiU  promote  the  pnblle 
iterests  and  will  tend  to  develop  the  natural  resources  of  the  stsatoii. 
(Utah.)    Nash  ▼.  Clark,  953. 

S.  EMINENT  DOMAIN—PnbUe  Use— Inigatioitr— The  owner  of 
an  arid  farm  may,  under  the  exercise  of  the  right  of  eminent  domain, 
condemn  a  right  of  way  through  the  ditch  of  another,  for  the  puipooo 
of  carrying  water  to  his  land  for  irrigation  purposes.  Such  taking  is 
for  a  public  use.    (Utah.)    Nash  ▼.  Clark,  053. 

4.  ElONENT  DOMAIN— PnUie  Use.— Irrigation  of  lands  is  for 
a  public  purpose,  and  water  thus  used  is  put  to  a  publie  use.  (Utah.) 
VUk  y.  Clark,  958. 

EMPIiOTEB'8  UASIIITT. 

See  Master  and  Servant. 

EQTJITT. 

EQUITT.— ^iinadictioi&  In  Equity  Depends  not  so  much  on  ikm 
want  of  a  common-law  remedy  as  upon  its  inadequacy,  and  ita  «z* 
erciae  often  rests  in  the  discretion  of  the  court;  in  other  words,  the 
court  may  take  upon  itself  to  say  whether  the  common-law  remedy 
is,  under  all  the  circumstances  and  in  view  of  the  condnet  of  the 
pnrtiea,  suflieient  for  the  purpose  of  complete  justice.  (Pa.  St.) 
H]^y  y.  Supreme  Council  American  Legion  of  Honor,  93iL 

ESTATES  OF  DE0EDENT8. 

See  Executors  and  AdministratorSL 
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EVIDBMCB. 

MUci'IlanemiS. 

1.  EVIDEKCE.— Z-Bay  Pictures  are  Admiaslble  in  eTidenee,  im 
an  action  for  personal  injuries,  to  show  the  condition  of  the  interior 
tissues  of  the  injured  member.     (Neb.)     Geneva  ▼.  Burnett,   628. 

2.  EVIDENCE  of  Absent  Witness. — The  testimony  of  a  witness 
given  at  a  preliminary  examination,  with  opportunity  for  cross-exam- 
ination, is  not  admissible  upon  the  subsequent  trial  merely  upon 
proof  of  the  absence  of  the  witness  from  the  state.  To  make  snch 
testimony  admissible  it  must  he  shown  that  the  witness  is  either 
a  nonresident  or  permanently  absent  from  the  state,  or  that  he  is 
absent  such  a  length  of  time  as  to  make  his  return  contingent  and 
uncertain.     (Ala.)     Sims  ▼.  State,  17. 

5.  EVIDENCE — ^Witnesses — ^Failure  to  Deny  Statement. — ^Tke 
fact  that  a  witness  did  not  deny  a  statement  made  in  her  presence 
at  a  former  trial  and  attributed  to  her  is  incompetent  as  tending  to 
establish  the  falsity  of  her  testimony  in  denying  such  statement 
given  at  a  subsequent  triaL     (N.  H.)     Horan  v.  Byrnes,  670. 

J/etterg. 

4.  EVIDENCE.— A  Letter  from  the  chief  engineer  of  the  defend- 
"ant  to  plaintiff,  a  contractor,  proposing  a  compromise  to  his  elaiia 
for  extra  work  is  admissible  in  evidence  as  an-  admission,  to  the  ex- 
^tent  that  it  states  certain  facts  are  shown  by  a  remeasurement  of 
the  work.     (Ky.)     Illinois  Cent.  R.  R.  Co.  v.  Manion,  345. 

6.  EVIDENCE. — ^If  Parts  of  Letters  are  introduced  in  evidence 
by  plaintiff,  defendant  is  entitled  to  liave  the  whole  of  the  letters 
read  in  evidence.     (Ky.)     Illinois  Cent.  B.  R.  Co.  y.  Manion,  345. 

He9  Otstae. 

6.  EVIDENCE — ^Bes  Oestae. — ^Declarations  or  statements  made  by 
a  person  immediately  after  the  injury  is  inflicted  upon  him,  as  an 
intimately  connected  and  natural  result  or  detail  thereof,  in  the  pres- 
ence of  in  the  physical  facts  of  the  accident,  are  admissible  as  part 
of  the  res  gestae.     (N.  H.)     Murray  v.  Boston  etc.  B.  R.,  660. 

7.  EVIDENCE — ^Bes  Oestae. — ^Declarations  by  an  injured  person 
as  to  the  cause  of  the  accident,  made  immediately  thereafter,  cannot 
be  excluded  as  part  of  the  res  gestate  on  the  ground  that  they  are  in 
the  form  of  a  narrative,  and  made  in  answer  to  a  question.  (X.  H.) 
Murray  v.  Boston  etc.  B.  B.,  660. 

Parol  to  Vary  Writinffi 

See   Mortgages,    2. 

8.  EVIDENCE. — ^Beceipts  in  Fall  are  not  conclusive  that  nothing 
more  is  due,  but  may  be  shown  to  be  erroneous.  (Ky.)  IlUnois 
Cent.  B.  B.  Co.  v.  Manion,  345. 

9.  CONTRACTS— Variance  by  Sabseqent  Parol  Agreement.^ 
Though  a  written  contract  stipulates  that  "no  compensation  for 
extra  work,  and  no  compensation  for  any  work  other  than  the  eom- 
pensation  herein  stipulated  shall  be  paid  unless  ordered  or  agreed 
to  in  writing,"  yet  a  recovery  may  be  had  for  extra  work  done  under 
«  subsequent  parol  agreement  to  pay  an  agreed  price  therefor.  (Ky.) 
niinois  Cent.  B.  B.  Co.  ▼.  Manion,  345. 

10.  CONTBACTS— Variance  by  Parol.— Though  parties  to  a  eon- 
traot  stipulate  that  it  is  not  to  be  varied  except  by  an  agieomeiit  in 
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writing,  tbey  may,  by  a  subsequent  agreement,  not  in  writing, 
-modify  it  by  mutual  consent,  and  the  parol  contract  will  be  enforced, 
unless  forbidden  by  the  sUtnte  of  frauds.  (Ky.)  Illinois  Gent. 
B.  B.  Co.  V.  Manion,  345. 

See  Criminal  Law;  Homicide,  6,  7;  Damages,  6,  7;  Homicide,  7. 

EZEOUnONS. 
Curing  and  Amending, 

1.  EjLisOu'iiONB,  VOIDABLE — ^Amendment  of. — Under  a  Ktatnte 
providing  among  other  things  that  a  writ  of  execution  must  be  is- 
sued in  the  name  of  the  state,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk  thereof,  the  failure  of  the  latter  to  affix  the 
seal  of  the  court  is  a  mere  clerical  error,  which  renders  the  execu- 
tion voidable  only  and  leaves  it  subject  to  amendment.  (Mont.) 
Kipp  V.  Burton,  544. 

2.  EXECUTIONS,  VOIDABLE — Curative  Statute. — A  sale  made 
under  an  execution  defective  and  voidabl^e  by  reason  of  its  failure 
to  contain  the  seal  of  the  court,  made  prior  to  the  enactment  of  a 
statute  providing  that  all  judicial  sales  of  real  property  previously 
made  on  proceeaings  to  satisfy  valid  judgments,  shall  be  sufficient 
to  sustain  a  sheriff's  deed  based  on  such  sale,  is  validated  by  8uc)i 
statute,  without  amendment  of  such  execution  by  the  court.  (Mont.) 
Kipp  V.  Burton,  544. 

'Halu — Revenal  of  JudgfnmL 

See  Appeal  and  Error,  11-14;  Attachment,  3. 

3.  EXECUTION  SALE— Setting  Aside  After  Beyersal  of  Judg- 
ment.— ^A  rule  to  set  aside  a  sheriff's  sale  taken  after  the  payment 
of  the  purchase  money,  the  delivery  and  recording  of  the  deed,  and 
the  obtaining  of  possession  by  the  purchaser,  is  too  late;  and  it  does 
not  affect  the  question  that  the  plaintiff  in  the  execution  is  the  pur- 
chaser, and  the  judgment  has  been  reversed.  (Pa  St.)  Lengert  v. 
<:;haninel,  931. 

4.  EXECUTION  SALE— Seyersal  of  Judgment— Bestltution.— An 
execution  creditor  who  purchases  at  the  sale  is  within  the  protection 
of  a  statute  providing  that  where  land  has  been  sold  under  a  writ 
issued  upon  a  judgment  afterward  reversed,  the  land  shall  not  be  re- 
stored, but  there  shall  be  restitution  only  of  the  money  or  price  for 
whieh  the  property  was  sold.     (Pa.  St.)     Lengert  v.  Chaninel,  931. 

Note. 

Execution,  amendment  of,  because  of  variance  in  amounts,  555. 

amendment  of,  because  of  variance  in  names,  556. 

amendment  of,  by  affixing  the  seal  of  the  court,  558. 

amendment  of,  by  supplying  omitted  words  of  command,  555. 

amendment  of,  clause  of  attestation,  556. 

Amendment  of,  discretion  of  the  court  to  grant  or  refuse,  560. 

amendment  of,  effect  of,  559. 

amendment  of,  effect  of  not  making,  56L 

Amendment  of,  in  matters  of  form,  553. 

amendment  of,  leave  for,  when  may  be  granted  in  court  other 
than  that  in  which  the' writ  issued,  553. 

Amendment  of,  leave  for  will  not  be  granted  unless  in  further- 
ance of  justice,  55L 
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to  be  given,  552,  553. 
amendment  of,  persons  against  whom  may  be  aathoriaed,  561-563^ 
amendment  of,  power  of  is  inherent  in  all  courts^  552. 
amendment  of,  power  of,  limitations  upon,  551. 
amendment  of,  practice  to  be  pursued  in  procuring,  552. 
amendment  of,  theory  Upon  which  directed,  552. 
amendment  of,  time  within  which  may  be  authorized,  558. 
amendment  of,  to  conform  to  the  judgment,  554,  555. 
amendment  of,  to  supply  the  signature  of  the  clerk,  557. 
amendment  of,  when  directed  to  the  sheriff  of  one  county,  but 

delivered  to  the  sheriff  of  another,  554. 
amendment  of,  with  respect  to  the  directions  to  the  offiear,  554. 
amendment  of,  with  respect  to  the  return  day,  556. 

EZECX7T0BS  AND  ADMINISTBATOBa 

^o}ia%t  Proceedings, 

1.  PBOBATE  OOTJBTS— Jurisdiction. — ^The  probate  court  in  ad- 
justing the  accounts  of  executors,  administrators,  and  guardians,  has 
equitable  jurisdiction  and  may  adopt  equitable  forms  of  procedure. 
(111.)     Heppe  y.  Szczepanski,  221. 

2.  PBOBATE  GOTTBTS-^niisdiction  at  Snbseqaent  Texm.— A 
probate  court  has  jurisdiction,  at  a  subsequent  term,  to  set  aaide  an 
order  discharging  an  executor  and  approving  his  report  reciting  the 
release  of  the  widow's  award,  if  such  release  was  obtained  by  fraud, 
accident,  or  mistake.     (111.)     Heppe  v.  Szczepanski,  221. 

3.  PBOBATE  00X7BT&— Validity  of  Order  Made  at  Sataavient 
Term.^ — A  probate  court  order  made  at  a  subsequent  term  setting 
aside  an  order  discharging  an  executor  and  releasing  a  widow's 
award,  is  void  as  to  minor  heirs  in  reviving  the  claim  of  the  widow 
and  directing  the  sale  of  the  minor's  interests  in  land,  if  the  only 
showing  of  notice  to  the  minors  necessary  to  jurisdiction  over  them 
is  a  recital  in  such  order  that  they  appeared  by  guardian  ad  litem, 
whose  appointment  is  not  shown  by  the  record.  •(IlL)  Heppe  v. 
Bzczepanski,  221. 

Sales  of  Property, 

4.  JUDIOIAL  SALEfr-Heirs  as  Partles^If  a  petition  ia  filed 
by  an  administrator  or  executor  for  the  sale  of  land  to  pay  debts, 
minor  heirs  must  be  made  parties,  and  must  be  served  with  amn- 
mens.     (111.)     Heppe  v.  Bzczepanski,  221. 

6.  JUDIOZAIi  aALE8.->Servloe  of  Snnunons  on  Helxa  in  a  pro- 
ceeding by  an  executor  to  sell  real  estate  to  pay  debts  by  leaving 
a  copy  for  them  with  the  widow,  their  mother,  and  informing  her  of 
its  contents  is  void  when  she  is  the  real,  though  not  the  nominal,  peti- 
tioner, and  is  acting  adversely  to  the  interests  of  such  heirs.  (Ht) 
Heppe  V.  Szczepanski,  221. 

6.  JUDICIAIi  SALES— Service  of  Sommons  on  Haix&r— If  a  bill 
is  filed  against  minor  heirs  to  subject  their  land  to  sale,  the  aervice 
of  summons  on  them  by  leaving  a  copy  thereof  with  the  complain* 
ant,  and  informing  him  of  its  contents,  will  confer  no  jurisdiction 
on  the  court,  as  to  the  person  of  such  minors,  and  the  decree  of  sale 
rendered  on  such  service  is  void  as  to  them.  (HL)  Heppe  y. 
eseaepanski,  221. 
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7.  AB!IIIin9TKATOB'8  SAZiB-XiMdies^Tlia  Bight  to  QnMtian 
tk«  TiUdity  of  a  nlo  of  a  deeodont'i  property,  on  the  ground  that 
tko  ateinistrator  pnrehaaed  thereat,  maj  be  barred  by  laches.  (Neb.) 
Shelby  V.  Creighton,  630. 

8.  WHBBE  AN  ADMINZ8TBATOB  PniduuMs  Part  of  Bis  Da- 
oedent's  Property,  a  final  order  approylng  hie  aeeonnte  and  dia- 
chaiging  him  la  eonelnaive  on  all  paitiea  of  every  matter  InToWed, 
inelnding  the  validity  of  the  sale.    (Neb.)    Shelby  y.  Crcdghton,  630. 

PEUiOW-8EBVANT8. 
See  Master  and  Servant,  &0-25. 

FIXTUBS8. 

PUTUKSS— Mortgage  Uen.— If  machinery  is  purchased  and 
placed  for  use  in  a  permanent  building  under  a  contract  that  it  shall 
remain  the  property  of  the  seller,  or,  after  such  machinery  is  placed 
in  the  building,  a  chattel  mortgage  is  given  by  the  purchaser  to 
the  seller  on  such  machinery,  a  prior  real  estate  mortgage  on  the 
building  given  by  such  purchaser  is  not  a  prior  lien  on  such  ma- 
chinery so  as  to  estop  the  chattel  mortgagee  from  foreclosing  his 
mortgage.     (Idaho.)    Anderson  v.  Creamery  etc.  Co.,  188. 

FIJOHT  OP  ACCUSED. 
See  Criminal  Law,  0.* 

POBEiaN  OOBPOBATIOVa 

See  Taxation,  8,  i. 

rOBEION  JUDOHBNTS. 
See  Judgments,  6-8. 

FOBOEBT. 

POBOBBT— Hegotiabla  Instnaneiits.— If  a  bank  by  mistake 
informs  a  person  that  it  holds  a  deposit  of  money  to  his  eredit|  and 
the  addressee  requests  a  draft  for  the  amount,  and  upon  receiving 
sueh  draft  indorses  it,  receiving  the  money,  his  indorsement  does 
not  constitute  forgery.  (Utah.)  Heavey  v.  Commercial  Nat.  Bank, 
066. 

FBAUDSv  STATUTE  OP. 

1.  STATUTE  OP  PBAUDS.--A  Sale  of  Wild  Grass  growing  upon 
the  vendor's  land  is  within  the  statute  of  frauds,  and  a  written  con- 
tract cannot  be  dispensed  with.     (Minn.)     Kirkeby  v.  Erickson,  411. 

2.  DEEDS,  Parol  Surrender  of  a  Bight  to  Bedeem  ftom  a  Deed 
AbBolnte  on  Its  Pace. — ^When  a  deed  absolute  on  its  face  is  given 
with  a  parol  agreement  that  it  is  given  and  received  as  security  for 
a  debt,  the  grantor  may,  by  parol  agreement,  surrender  his  right  of 
redemption,  and  vest  complete  title  in  the  grantee.  (Iowa.)  Baxter 
T.  Pritchard,  282. 

3.  HOMESTEAD— Oral  Transfer  In  Consideration  of  San^ort^ 
An  oral  agreement  between  a  son  and  his  parents  that  he  shall,  in  con- 
sideration of  carrying  on  their  business  and  providing  for  their  support, 
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beeome  Tested,  upon  their  death,  with  the  title  to  the  familj  h4»e- 
stead,  eontravenes  the  statute  of  frauds  and  the  statute  of  wDls;  but, 
if  fairlj  made  and  substantially  performed  by  the  son,  equity  may 
grant  him  relief  in  ease  the  parents  repudiate  the  aip'eenient.  (Xeb.) 
Teske  t.  Dittbemer,  614. 

FBATIDIJIfNT  CX>innSYAKCE. 

FRAXTDUIiENT  OOKVETAKCE— Bffl  to  Set  Aside  Befon 
Judgment. — A  creditor  who  attaches  real  estate  as  the  property  of 
his  debtor,  after  an  alleged  fraudulent  eonveyance  thereof,  can- 
not,  before  reducing  his  claim  to  judgment,  maintain  a  creditor's 
bill  to  set  aside  the  conveyance.  (CaL)  Aigeltinger  T.  Einstein, 
13L 

OAB. 

See  Confusion  of  Goods,  S» 

OUTS. 

1.  OIFT— ThA  Acceptance  of  a  Gift  may  be  Pxesnmed.  (Pa.  8t) 
Sparks  v.  Hurley,  926. 

2.  GIFT  of  Stock  by  Transfer  on  Books.— A  Husband  may  make 
a  gift  of  stock  to  his  wife  by  a  transfer  of  an  account  from  his 
name  to  hers,  upon  the  books,  although  she  does  not  know  of  it  at 
the  time  and  does  not  then  accept  it.  (Pa.  St.)  Sparks  ▼.  Hurley, 
926. 

3.  GIFTS.— Evidflnoe  that  the  Owner  of  Oorporate  Stock  DeUr- 
ered  the  Certificate  Thereof  to  another  person,  accompanied  with 
words  declaring  the  donor's  intention  to  nmke  a  gift  to  such  person, 
and  that  the  stock  was  accepted  and  subsequently  helde  by  such 
donee,  warrants  a  finding  that  the  gift  was  absolute.  (N.  H.)  Bond 
V.  Bean,  686. 

4.  GIFTS — ^Evidence  of  Intention^ — ^The  fact  that  a  certificate 
of  corporate  stock  is  not  indorsed  and  assigned  by  the  donor  to  the 
donee  does  not  render  the  gift  of  it  incomplete,  but  is  evidence  bear- 
ing upon  the  intention  with  which  the  donor  made  the  gift,  to  be 
considered  by  the  jury  with  the  other  eyidence.  (N.  H.)  Bond  ▼• 
Bean,  686. 

5.  GIFT  OF  MONEYS  on  Deposit  in  Bank.— If  the  holder  of  a 
bank-book  delivers  it  to  another  with  an  order  directing  that  the 
amount  due  be  paid  to  the  latter,  who  afterward  retains  the  posses- 
sion of  such  book,  this  constitutes  a  gift  of  such  amount.  (K.  Y.) 
Matter  of  Barefield.  814. 

GTJABANTY. 

1.  GUABANTY  is  a  Piomise  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in  case  of  the  failure  of  an- 
other person  who  is  himself,  in  the  first  instance,  liable  to  sueh  pay- 
ment or  performance.     (N.  C.)     Cowan  v.  Roberts,  845. 

2.  GUABANTY  OF  PAYMENT— Guaranty  for  OoUectioii.— A 
guaranty  of  payment  is  an  absolute  promise  to  pay  a  debt  at  maturitr 
if  not  paid  by  the  principal  debtor,  while  a  guaranty  for  eoUeetioii 
is  only  a  promise  to  pay  the  debt  upon  condition  that  the  gnaruiteo 
diligently  prosecutes  the  principal  debtor  for  the  recovery  of  tho 
debt  without  success.     (K.  C.)     Cowan  v.  Boberts,  845. 
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S.  OTJA&ANTY— Ab80lat6.~The  words  'T  do  hereby  guarantee 
any  debts"  is  an  absolute,  direct,  and  unconditional  promise  to  an- 
swer for  the  default  of  the  principal  debtor.  (N.  G.)  Cowan  r. 
Roberts,  845. 

4.  OUABANTY — Oonsideration. — The  promise  of  the  guarantee  to 
furnish  goods  to  the  principal  is  sufficient  consideration  to  support 
the  contract  of  guaranty.     (N.  C.)     Cowan  v.  Boberts,  845. 

5.  OUABANTT— Absolute — Notice  of  Acceptance. — If  an  tmder- 
t&king  is  to  guarantee  any  contract  which  may  be  made  the  obligation 
is  not  collateral  and  contingent,  but  absolute  and  unconditional,  and 
no  notice  of  acceptance  is  necessary.  '  (N.  C.)  Cowan  v.  Boberts, 
845. 

6.  OUABANTY.— Notice  of  Acceptance  ia  not  required  when  there 
is  a  direct  promise  of  guaranty.     (N.  C.)     Cowan  v.  Boberts,  845. 

7.  OUABANTY— Frand  of  PrincipaL— If  a  principal  debtor  agrees 
to  secure  a  second  guarantor  before  delivery  of  the  contract  of  guar- 
anty, without  the  knowledge  of  the  guarantee,  but  fails  to  do  so,  the 
f^uarantor  is  still  boond  by  his  contract.  (N.  G.)  Cowan  ▼.  Boberta, 
845. 

8.  OUABANTY— Negligence  of  Onarantor.— F^are  by  the  guar- 
antor, for  a  long  period,  to  notify  the  guarantee  that  the  conation 
of  the  deliyery  of  the  contract  of  guaranty  has  not  been  complied 
with,  during  which  time  further  credit  has  been  extended,  estops 
the  fruarantor  from  taking  advantage  of  the  breach  of  such  condition. 
(N.  C.)     Cowan  v.  Boberts,  845. 

9.  OUABANTY.— Bnrden  of,  Showing  Lacik  of  Dllig«noe  by  the 
guarantee  in  prosecuting  the  principal  debtor  so  as  to  release  the 
▼Qarantor,  is  upon  the  latter.     (N.  C.)    Cowan  v.  Boberts,  845. 

OUABDIAN. 

See  Inf  ants, 

HABEAS  OOBPUa 
See  Criminal  Law,  28. 

HIOHWAYS. 

1.  HIOHWAY—Blghts  in.  Acquired  by  Public- By  takinff  or  ac- 
cepting land  for  &  highway,  the  public  acquire  only  the  right  of 
way,  and  the  incidents  necessary  to  enjoying  and  maintaining  the 
same,  which  incidents  do  not  embrace  the  subterranean  waters  of 
the  road.     (Cal.)     Wright  y.  Austin,  97. 

2.  HIOHWAY— Pwcolating  Water,  Injunction  Against  Using. — 
The  public  authorities  may  be  enjoined,  at  the  suit  of  the  owner  of 
the  fee,  from  taking  the  subterranean  waters  from  a  highway  to 
sprinkle  it.     (Cal.)     Wright  ▼.  Austin,  97. 

3.  NEOUOENOE— Proximate  Oanse*— If  a  hole  in  a  highway 
gives  a  bicycle  rider  thereon,  an  impetus  which  carries  him  over  an 
unrailed  and  dangerous  embankment,  to  his  injury,  the  hole,  and 
not  the  embankment,  cannot,  as  matter  of  law,  be  regarded  as  the 
cause  of  the  injury.     (N.  H.)     Hendry  v.  North  Hampton,  681. 

4.  BffUNIOIPAL  COBPOBATIONS-J>efeettTe  Hlgbway.— If  a 
town  allows  an  embankment  aloni;  a  highway  therein  to  remain  in 
an  nnnuled  and  dangerous  condition,  it  is  liable  to  a  bicycle  rider 


Digitized  by  VjOOQ IC 


wno,  wiinoQt  lanic  on  ma  pariy  *■  injuroa  miwtoo/.     \x^m  *i-y     «.«w»/^ 
▼.  North  Hampton,  681. 

6.  HIOHWAY8— Defects  in^-A  bicycle  rider  injured  hj  reeeei 
of  a  defect  in  a  highway,  consisting  of  an  nnrailed  and  dangergat 
embankment,  rendering  it  unsuitable  for  ordinary  travel,  is  entitled 
to  recover  for  an  injury  received  thereby.  (N.  H.)  Hendry  v. 
Korth  Hampton,  681. 

See  Easements. 
Note. 

Highways,  abandonment  or  vacation  of,  abutting  property  owners 
may  object  to,  117.  ' 
abandonment  or  vacation  of,  rights  of  abutting  property  owners 

after,  117. 
additional  uses  to  which  property  owners  need  not  submit,  109, 

110. 
adjacent  property  owners  are  prima  facie  entitled  to  middle  of, 

104. 
adverse  possession  of,  title  of  the  owner  of  the  fee  may  be 

devested  by,  105. 
abutting  property  owner   has  no  right  to  frighten  horses  upon, 

108. 
abutting  property  owner,  is  entitled  to  lateral  support  from,  IIOl 
abutting  property  owner,  rights  of  in,  106-117. 
abutting  property  owner,  right  of  to  maintain  actions  for  ob- 
structing, 109. 
covenant  of  seisin  is  not  broken  by,  106. 
deviations  from  to  avoid  obstructions,  etc.,  in,  property  owner 

must  submit  to.  111. 
drainage,  abutting  property  owner  may  use  for  the  purposes  of, 

115. 
easements  which  the  public  has  in,  105. 

ejectment  by  abutting  property  owners  for  lands  covered  by,  117. 
freehold  of,  in  whom  remains,  103,  104. 
gates  across,  right  of  land  owners  to  maintain,  108. 
grants  of  land  as  bounded  by,  construction  of,  104. 
grass  growing  in  belongs  to  the  owner  of  the  abutting  propertv, 

111. 
injunction  to  protect  rights  of  abutting  property  owners  in,  117. 
minerals  in  belong  to  the  owners  of  the  abutting  property,  11 L 
nuisances  in,  suits  by  abutting  property  owners  to  abate,  118. 
nuisances  in,  which  an  abutting  property  owner  has  the  right  to 

abate,  110. 
obstructions  upon,  remedy  of  property  owners  for,  109,  110. 
obstructions  upon,  rights  of  property  owners  to  remove  109. 
ownership  in  property  covered  by  which  is  retained  by  the  land 

owner,  103. 
ownership  of  the  public  in  the  lands  covered  by,  103. 
pasturage  of  stock  upon,  who  entitled  to,  112. 
private  persons  may  not  use  for  private  purposes  against  the 

will  of  the  owner  of  the  fee,  105,  106. 
private  purposes,  extent  to  which  land  owner  may  apply  to,  107. 
remedies   of   abutting   property   owners   for   invasion   of   their 

rights  in,  117,  118. 
rights  in  of  the  owner  of  the  land  covered  by,  106. 
servitudes,  additional  upon,  what  are,  110. 
soil,  gravel,  etc.,  right  of  the  public  to  use,  US. 
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Bigtmjt,  timber  on,  right  of  the  public  to  use,  116. 

trees  and  shrubs,  right  of  abutting  propertj^  owners  to  plant  in, 

113. 
trees  and  shrubs  upon,  damages  for  cutting  of  bj  road  overseersy 

113. 
trees  and  shrubs  upon,  right  of  telegraph  and  telephone  corpora- 
tions to  trim,  112,  113. 
trees  and  shrubs  upon,  title  to  is  in  the  abutting  property  own* 

ers,  112. 
trespass,  action  of  bj  abutting  property  owners  for  injnriet  to 

property  in,  117. 
trespassers  on  property  covered  by,  remedy  of  the  land  ownet 

for,  105. 
watercourses,  abutting  property  owners  should  not  be  shut  off 

from  by,  114,  115. 
waters  in,  right  to  the  use  of,  114. 

HOUDATB. 
IiEOAL  HOIJDAYS. — Mlnlstfirlal  Acts  by  public  officers  may 
properly  be  performed  on  legal  holidays,  in  the  absence  of  express 
statutory  prohibition,  and  statutes  prohibitixig  judicial  acts  on  such 
days  do  not  apply  to  such  as  are  merely  ministeriaL  (Idaho.) 
Havens  v.  Stiles,  195. 

See  Sunday. 

HOMESTEADS. 
In  Omerat, 

1.  HOMESTEADS— Estate  In  Land^— A  homestead  Is  an  estate 
in  land,  and  not  merely  an  exemption;  and  when  the  interest  of  the 
homesteader  does  not  exceed  in  value  the  statutory  limit,  the  home- 
stead  estate  comprises  his  entire  title,  leaving  no  interest  to  which 
liens  can  attach  or  which  he  can  convey  separately.  (Bl.)  Bobeison 
V.  Tippie,  217. 

2.  HOMESTEADS— Basifl  of  Estate.— A  homestead  estate  is 
based  upon  the  title  of  the  homesteader,  and  can  have  no  separate 
existence  independent  of  the  title  which  constitutes  one  of  its  es- 
sential elements  and  from  which  it  is  inseparable.  (IlL)  Boberson 
V.  Tippie,  217. 

8.  HOMESTEADS— Descent  of.— Upon  the  death  of  the  home- 
steader, the  homestead  estate  by  operation  of  law  devolvee  upon  the 
surviving  husband  or  wife  for  life  and  upon  their  child  or  children 
during  the  minority  of  the  youngest,  and  the  heirs  at  law  take  a  re- 
versionary interest  only,  expectant  upon  the  termination  of  the  es- 
tate for  life  or  for  years  created  by  the  statute.  (IlL)  Boberson  t. 
Tippie,  217. 

Bales  and  Lea$e$. 

See  Frauds,  Statute  of,  8. 

4.  HOMESTEADS— Oonveyanoe  of— ^Husband  ao4  Wife.— The 
statutory  provision  declaring  that  no  conveyance  of  the  homestead 
shall  be  valid  unless  in  writing,  subscribed  by  the  homesteader  and 
his  wife  applies  to  deeds  made  by  a  husband  to  his  wife,  and  there- 
fore a  conveyance  of  a  homestead,  not  exceeding  the  statutory  value, 
by  a  husband  to  his  wife,  she  not  joining  therein,  is  absolutely  void 
and  passes  no  title.     (111.)     Boberson  v.  Tippie,  217. 
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5.  HOMESTEADS — Conveyance    of— Hiuni>and    and    Wife. — The 

amount  paid  by  a  wife  as  a  consideration  for  the  conveyance  of  a 
homestead  to  her  by  her  husband,  in  which  she  does  not  join,  as 
required  by  statute,  is  not  a  lien,  in  law  or  equity  upon  the  land 
attempted  to  be  conveyed.     (III.)     Boberson  v.  Tippie,  217. 

6.  HOMESTEADS — ^Lease  of — Consent  of  Wife. — A  husband, 
without  consent  of  his  wife,  may  lease  the  homestead  lands  for  pur- 
poses not  interfering  with  the  use  of  the  property  as  a  homestead;  but 
he  cannot  do  so  when  the  lease  interferes  with  such  use.  (Ala.) 
Millikin  v.  Carmichael,  29. 

7.  HOMESTEADS — Lease  of — Consent  of  Wife. — A  huaband 
alone,  and  without  the  consent  of  his  wife,  may  lease  the  premiaes 
constituting  their  homestead  for  the  turpentine  privileges  thereon, 
with  right  of  ingress  and  egress  for  the  purposes  of  the  lease. 
(Ala.)     Millikin  v.  Carmichael,  29. 

HOMICIDE. 

Degrees  of  Murder. 

1.  CBIMINAL  IaAW— Instrnctions  Defining  Degrees  of  Mnider. — 

On  a  prosecution  for  murder,  it  is  not  error  to  repeat  instructions  de- 
fining murder  in  the  first  and  second  degrees,  on  the  ground  that  they 
tend  to  intensify  the  crime  as  murder,  when  the  only  purpose  or 
effect  of  such  instructions  is  to  more  fully  point  out  the  distinction 
between  the  two  different  degrees  of  murder.  (Wash.)  State  v. 
Clark,  1006. 

2.  CBIMINAIi  IiAW — Murder — Sufficiency  of  Evidence. — A  con- 
viction of  murder  in  the  first  degree  must  stand,  when  the  circum- 
stances show  that  there  can  be  no  possible  doubt  that  the  defendant 
did  the  killing  through  jealousy,  although  no  one  saw  it  done,  and 
when  there  is  no  evidence  of  his  insanity,  set  up  as  a  defense,  except 
his  own  statement  that  he  did  not  know  wliat  he  was  doing  at  the 
time,  and  the  statement  of  witnesses  that  he  ''looked  wild''  and 
<* acted  nutty."     (Wash.)     State  v.  Clark,  1006. 

Indictment  and  Information, 

3.  MUBDEB. — ^Information  for  Murder  need  not  expressly  allege 
an  intent  to  kill.     (Mont.)     State  v.  Keerl,  579. 

4.  MUBDEB. — ^Information  for  murder  must  directl^r  allege  that 
death  resulted  from  the  mortal  wound  or  wounds  infiicted  by  the 
defendant.     (Mont.)     State  v.  Keerl,  679. 

5.  MUBDEB. — ^Information  for  murder  which  is  defective  in  in* 
sufiiciently  alleging  the  cause  of  death  is  not  cured  by  a  concluding 
allegation  that  ''so  the  said  defendant  did  kill  and  murder  the  said 
deceased."     (Mont.)     State  v.  Keerl,  579. 

Evidence. 

6.  HOMICIDE— Evidence  that  Deceased  Carried  Weiqpon.— On  a 

murder  trial,  it  is  not  competent  to  prove  by  a  witness  other  than 
the  accused  that  the  deceased  was  in  the  habit  of  carrying  a  pistol, 
unless  such  fact  is  traced  to  the  knowledge  of  the  accused.  (Ala.) 
Sims  V.  State,  17. 

7.  HOBOCIDE— Expert  Evidence  as  to  Character  of  Wounds-* 
A  physician  who  attended  the  deceased  after  he  had  received  the 
wound  which  caused  his  death,  is  competent  to  state  his  opinion  as 
^o  whether  or  not  the  wound  was  fatal.     (Ala.)     Sims  v.  State..  17. 
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H178BAin>  ANB  WZFB. 

Wife* 9  Separate  Property. 

1.  HUSBAKB    AND    WIFE— Wife's    Separata   PropertZ'— If   a 

married  woman  living  with  her  husband,  takes  a  half  interest  in  a 
contract  to  work  a  mine  on  shares,  hires  a  man  to  do  half  the  work, 
and  pays  him  out  of  her  share  of  the  clean-up,  while  she  personally 
supervises  the  work,  the  net  profits  of  her  mining  enterprise  are 
her  separate  property,  under  a  statute  exempting  property  ac- 
quired by  a  married  woman  "by  her  own  labor,"  from  the  debts  or 
contract  liabilities  of  her  husband.     (Wash.)     Elliott  v.  Hawley,  1016. 

2.  HUSBAND  AND  WIFE— Wife's  Separate  Property— Partner- 
ship Property. — If  money  acquired  by  a  married  woman  in  one  state 
as  a  member  of  a  partnership,  there  becomes  her  separate  property, 
and  is  brought  into  another  state  and  deposited  as  the  funds  of  such 
partnership,  her  share  thereof  remains  her  separate  property,  and  real 
estate  there  purchased  by  her  and  paid  for  by  a  check  of  such  partner- 
ship, in  a  sum  less  than  her  share  of  such  deposit,  is  not  subject 
to  her  husband's  separate  debt.     (Wash.)     Elliott  v.  Hawley,  1016. 

8.  HUSBAND  AND  WIFE — ^Wife's  Separata  Property.— Bestile- 
tions  Against  Partnerships  formed  by  husband  and  wife  are  intended 
only  to  protect  the  wife  against  her  husband's  separate  debts,  and 
not  to  deprive  her  of  her  separate  property.  (Wash.)  Elliott  ▼. 
Hawley,  1016. 

4.  HUSBAND  AND  WIFE— Wife's  Separate  Property— Oommin- 
gling  of  Funds. — If  the  amount  of  money  invested  by  husband  and 
wife  in  a  joint  enterprise  is  definite  as  to  the  amount  advanced  by 
each,  and  yields  a  definite  income  or  increase,  there  is  no  such 
commingling  of  their  separate  property,  as  to  cause  it  to  lose  its 
identity.     (Wash.)     Elliott  v.  Hawley,  1016. 

Wife* 8  Potcer  of  Sale, 

6.    MARRIED  WOMEN— Power  of  Sale  of  Land— Ezecntion  of. 

Without  Joinder  of  Husband.- If  a  testator,  by  his  will,  devises  all 
his  property  to  his  wife,  * '  during  her  lifetime,  to  manage  at  her  con- 
trol, or  as  she  may  think  best,  for  herself  and  her  children,  in  future, 
to  contract  debts  and  pay  them  out  of  the  property  as  she  may  deem 
expedient,  or  to  sell  off  the  property  as  she  thinks  proper  during  her 
lifetime,  and  at  her  death"  the  remaining  property  to  be  sold  and 
the  proceeds  divided  amongst  his  children,  he  thus  confers  upon  her 
power  to  dispose  of  the  property  in  fee,  which  she  may  do  bv  deed 
without  the  joinder  of  her  then  husband.  (Ala.)  Young  v.  Sheldon, 
44. 

6.  MARRIED  W02AEN— Execution  of  Power  of  Sale— Joinder  of 
Husband. — A  married  woman  may,  without  the  assent  or  concurrence 
of  her  husband,  execute  a  power  conferred  upon  her  to  dispose  of 
lands  in  fee  by  executing  her  sole  deed  thereof.  (Ala.)  Young  ▼. 
Sheldon,  44. 

See   Gifts;   Homesteads,   4-7. 

IMPUTED  NEOLIOENOB. 

See  Negligence,  5,  <L 

INCEST. 
1.    OONSTITU TlONAIi  LAW— Incest. — A  statute  defining  incest, 
without  including  actual  unowiadge  on  the  part  of  the  defendant  of 
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UM»  remiiou  W9  lue  pmriccps  cnminiB  as  a  necesBary  element  ox  guuii 
ifl  not   unconfltittttional.     (Wash.)     State  ▼•   Glindemann,   1001. 

2.  OBIMINAIi  lAW— Inceat—Inf onnatloii  Bctgntar.— If  a  «ttt- 
nte  Qpon  incest  is  silent  as  to  any  scienter,  not  using  the  woidi 
''knowingly/'  "willfully,"  or  the  like  in  describing  the  offense,  it 
is  not  necessary  to  allege  or  prove  that  the  defendant  knew  the  le- 
lationship  existing  between  him  and  the  particeps  criminis.  (WtsL) 
State  ▼.  Glindemann,  1001. 

8.  OBOnKAL  LAW— Incest— Defense  of  Insanity— EvidMica— 
If  the  defense  of  insanity  is  set  np  to  charge  of  incest,  the  ezdnsioft 
of  the  record  of  the  appointment  of  a  guardian  for  the  defendant  it 
being  of  unsound  mind  is  not  error  if  the  record  of  the  actual  sd- 
jndication  of  his  insanity  made  just  prior  to  the  guardianship  pie- 
ceeding  has  already  been  admitted  in  evidence.  (Wash.)  State  ▼• 
Glindemann,  1001. 

INDSPENDEIIT  OONTRACTOS. 

See  Master  and  Servant,  Stt, 

•  INDIOTMENT. 

See  Homicide,  3-5. 

XNTANTS. 

A0TIOK8— Parties— Salt  for  Infant.— -If  suit  is  prosecuted  for 
an  infant,  it  must  run  in  the  name  of  the  infant,  as  plaintiff,  by  iti 

Sardian  or  next  friend,  and  not  in  the  name  of  the  guardian  or  next 
end  for   the   infant.    The   infant   is   the    real   plaintiff.    (Mo.) 
Jones  Y.  Kansas  City  ete.  B.  B.  Co.,  434. 

See  Adoption;  Master  and  Servanti  1« 

INHEBITANOE  TAX. 
See  Taxation,  d,  4. 

IKJUKOTIONS. 
In  General. 

1.  IKJUKOTIOKS— Jurisdiction  to  Issne^— Courts  of  e<iuity  tloi* 
have  power  to  issue  injunctions,  and  they  never  exercise  this  power 
to  allay  mere  apprehensions  of  injury,  but  only  when  the  injnrr  ii 
imminent  and  irreparable.     (Mo.)       Schubach  v.  McDonald,  452. 

2.  IKJUNCfnON— Jnilsdlctlon— Writ  of  FrohiMtion.— If  tie 
court  has  jurisdiction  over  the  subject  matter,  it  has  the  power  to 
decide  whether  a  petition  for  an  injunction  does  or  does  not  state  » 
cause  of  action;  and  the  mere  failure  of  the  petition  to  sUte  a  cauee 
of  action,  or  the  defective  statement  of  a  good  cause  of  action  is 
no  way  affects  the  jurisdiction  of  the  court,  or  justifies  the  issue  of  » 
writ  of  prohibition  to  prevent  it  from  acting.  (Mo.)  Schubsoli  ▼• 
McDonald,  452. 

Ticket  Brokers. 

8.  IKJUNOnOK  Against  TIekot  Brokers.— Ticket  brokers  who 
assert  a  right  to  buy  and  sell  nontransferable  raUroad  tickets,  iwoed 
and  to  be  issued,  notwithsUnding  their  terms,  and  notwithetandiaf 
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th«  fact  that  the  original  purchaser  iean  confer  no  rights  npon  any- 
one thereunder,  thereby  threaten  to  invade  an  existent  property 
right  of  the  railroad,  which  owing  to  the  insolvency  of  the  brokers 
and  the  nature  of  their  business,  will  work  irreparable  injury  to  the 
railroad,  and  this  entitles  it  to  an  injunction  to  prevent  such  brokers 
from  so  doing.     (Mo.)     Schubach  v.  McDonald,  452. 

4.  INJUNCTION  Against  Bailroad  Ticket  Brokers.— There  is  an 
existent  controversy  concerning  a  legal  subject  matter  between  live 
parties  presented  for  adjudication  and  within  the  jurisdiction  of  the 
-court,  where  a  petition  for  an  injunction,  together  with  the  return 
of  the  rule  to  show  cause,  show  that  defendant  ticket  brokers  have 
in  their  possession  and  intend  to  buy,  and  assert  a  property  right 
in  nontransferable  tickets  issued  by  a  railroad  company,  and  sold  or 
to  be  sold  to  such  brokers  by  original  purchasers  and  which  such 
brokers  threaten  to  sell  to  others.  (Mo.)  Schubach  y.  McDonald, 
452. 

5.  OONSTITUnONAIa  LAW— Injunction  Against  Bailroad  Ticket 
Brokerage. — ^A  court  in  granting  an  injunction  restraining  ticket 
brokers  from  buying  and  selling  nontransferable  railroad  tickets,  is- 
sued and  to  be  issued,  does  not  infringe  upon  the  powers  nor  invade 
the  province  of  the  legislature.     (Mo.)     Schubach  v.  McDonald,  452. 

6.  INJUNCTION  Against  Ticket  Scalping— Jurisdiction— Con- 
crete Case. — A  petition  for  an  injunction  against  ticket  brokers  re- 
citing that  certain  excursion  tickets,  mileage  tickets  and  commuta- 
tion tickets  have  been  issued,  or  will  be  issued,  from  time  to  time 
by  a  railroad  company,  based  upon  a  consideration  of  redm}ed  rates, 
which  by  their  express  terms  are  to  be  good  only  in  the  hands  of  the 
original  purchaser,  and  that  it  will  be  impossible,  impracticable,  or 
at  any  rate  unbearably  inconvenient,  for  the  original  purchaser  to 
be  identified  and  have  the  return  ticket  stamped,  or  for  the  train 
conductors  to  determine  whether  the  person  attempting  to  ride  on 
such  return  ticket  is  the  original  purchaser  or  not;  that  it  would  be 
a  fraud  upon  the  railroad  for  anyone,  except  the  original  purchaser, 
to  ride  upon  such  return  tickets,  and  a  fraud  for  the  original  pur- 
chaser to  sell  such  return  tickets  to  the  ticket  brokers,  and  for  such 
brokers  to  sell  such  return  tickets  to  any  third  person  to  be  by  him 
so  used,  or.  upon  the  representation  that  they  would  entitle  the  buyer 
to  so  ride  thereon;  that,  in  the  nature  of  things,  the  railroad  eould 
never  ascertain  that  such  frauds  were  about  to  be  committed  until 
after  trains  had  departed  and  such  tickets  were  presented  to  train 
eondnetors,  and  that  it  would  then  be  too  late  to  ask  for  or  to  receive 
injunctive  relief  against  the  perpetrators  of  such  frauds,  and  that 
the  ticket  brokers  are  insolvent  so  that  no  adequate  remedy  at  law 
could  be  had  against  them,  and  further,  that  even  if  such  frauds 
eonld  be  discovered  in  time  to  ask  specific  relief  in  each  case,  it 
would  involve  the  prosecution  of  a  multiplicity  of  suits,  and  pray- 
ing for  an  injunction  to  restrain  ticket  brokers  from  buying,  selling, 
or  dealinir  in  such  nontransferable  tickets,  states  a  concrete  case  as 
to  tickets  then  held  by  ticket  brokers,  and  presents  a  Uve  subject 
matter,  between  live  parties,  which  gives  the  court  power  and  juris- 
diction to  issue  the  injunction,  and  a  writ  of  prohibition  wiU  not 
lie  to  prevent  the  court  from  acting  and  issuing  such  injunction. 
<Mo.)    Schubach  v.  McDonald,  452. 

7.  INJUNCTION  Against  Tickets  Scalpers— Petition  to  Confer 
jQxisflletion.— A  petition  by  a  railroad  company  for  an  injnnetion 
arninst  a  ticket  broker  to  restrain  him  from  dealing  in  special  tickete, 
which  recite  upon  their  face  that  they  are  issued  at  reduced  rateo 
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and  are  nontransferable,  but  which  do  not  relate  to  anj  parHenlar 
oeeasiony  states  a  concrete  case  which  a  court  of  equity  has  jnrisdie- 
tion  to  hear  and  decide,  and  a  writ  of  prohibition  will  not  iame 
against  it.     (Mo.)     Schnbach  v.  McDonald,  452. 

See  Highways,  2. 

INSANE  FEB80N8. 

1.  €X>NTBACTS  of  Insane  Persons. — ^Idiots  and  persons  of  non- 
sane  memory  are  not  totally  disabled  either  to  convey  or  purchase,  but 
•nb  modo  only,  for  their'  conveyances  and  purchases  are  Yoidable^ 
but  not  actually  void.     (N.  Y.)     Blinn  v.  Schwarz,  806. 

2.  INSANE  PEBSONS.^The  Deed  of  a  Lunatle  Befoxe  Office 
Found  is  voidable  only,  and  not  void.  (N.  Y.)  Blinn  v.  Schwarz, 
806. 

8.  INSANE  PEBSONS.~The  Deed  of  an  Insane  Person  May  be 
Batifled  by  Him  if  it  was  made  while  he  was  insane,  and  hia  agent, 
under  a  power  of  attorney,  also  executed  during  the  insanity,  received 
the  consideration,  and  the  principal,  after  becoming  sane,  sued  such 
agent  for  an  accounting  and  inserted  allegations  in  the  complaint 
which  would  have  permitted  a  recovery  of  the  money  received  by  the 
agent  for  the  conveyance.  Though  it  does  not  appear  by  the  com- 
plaint or  otherwise  that  the  principal  knew  when  the  action  was 
brought  that  his  agent  had  received  such  moneys,  still  this  easts  the 
burden  of  proof  on  such  principal  in  an  action  of  ejectment  to  re- 
cover the  land  so  convey*^d,  and  requires  him  to  show  that  he  did  not 
ratify  the  conveyance  after  the  termination  of  his  insanity.  (N.  Y.> 
Blinn  v,  Schwarz,  806. 

See   Criminal  Law,  1-8. 

INSTBUOTIONS. 

See  Criminal  Law;  Trial,  3-8, 

INSX7BAN0E. 

Employer's  Indemnity. 

1.  INSUBANOE— Employer's  Indemnity.—If  a  policy  of  employe 
er's  liability  insurance  provides  that  if  suit  is  brought  against  the 
assured  to  enforce  a  claim  on  account  of  an  accident  covered  by  the 
policy,  the  insurer  will,  on  notice  thereof,  take  charge  of  the  litiga- 
tion in  the  name  and  behalf  of  the  insured,  or  settle  it  at  its  own 
cost,  unless  it  elects  to  pay  to  the  insured  the  indemnity,  the  assured 
being  forbidden  to  settle  any  claim  or  incur  any  expense  without 
the  insurer's  written  consent,  and  the  policy,  also  providing  that 
no  claim  shall  lie  against  the  insurer  under  the  policy,  unless  brought 
by  the  insured  to  reimburse  him  for  loss  actually  sustained  and  paid 
by  him  in  satisfaction  of  a  judgment,  the  insurer,  after  taking  con- 
trol of  proceedings  in  a  suit  against  the  assured,  who  is  insolvent^ 
cannot  be  discharged  of  liability,  except  by  payment  of  the  indem- 
nity, or  a  settlement  of  the  plaintiff's  claim  reduced  to  judgment. 
(N.  H.)     Sanders  v.  Frankfort  Marine  etc.  Ins.  Co.,  688. 

2.  INSURANCE — ^Employer's  Indemnity. — ^If  a  policy  of  esft* 
ployer's  liability  insurance  provides  that  no  claim  shall  lie  ag^nst 
the  insurer  on  the  policy  unless  brought  by  the  assured  to  reimburse 
him  for  loss  sustained  and  paid  by  him  in  satisfaction  of  a  jud^ 
ment,  and  that  if  the  insured  shall  take  control  of  proceedings  in 


Indbz.  1075 

mil  action  to  enforce  a  claim  arising  under  tlie  poliej,  be  lAall  eitber 
pay  the  indemnity  or  secure  the  discharge  of  the  insured,  equity  haa 
jurisdiction  to  compel  the  insurer  to  pay  the  amount  of  the  insurance 
in  satisfaction  of  a  judgment  obtained  by  an  employ^  against  the 
insured,  if  the  insurer  has  taken  control  of  the  proceedings  as  pro- 
vided for  in  the  policy,  and  has  continued  them  to  final  judgment,, 
though  the  insured  was  then  insolvent  and  unable  to  pay  such  judg- 
ment, had  made  no  claim  for  the  insurance,  and  had  incurred  no 
expense  nor  made  any  payment  on  account  of  the  litigation.  (N.  H.) 
Sanders  v.  Frankfort  Marine  etc  Ins.  Co.,  688. 

Fire  Insurance. 

8.  INSHBANOE— Waiver  of  Proof  of  Iioss.— Denial  of  liability; 
l>y  an  insurer  for  a  loss  by  fire  constitutes  a  waiver  of  proof  of  fueb 
loss.     (Ky.)     Home  Ins.  Go.  v.  Koob,  354. 

4.  INSHBANOB,  FntE— Oonditioii  Against  Other  Insnnmge 
Owner  and  Mortgagee. — ^If  an  owner  of  property  accepts  a  policv  of 
fire  insurance  thereon,  containing  a  condition  that  it  shall  be  void  if 
other  insurance  is  taken  on  the  insured  property,  the  fact  that  the 
mortgagee  of  such  property  subsequently  takes  other  insurance  on 
his  interest  does  not  avoid  the  owner's  insurance,  especially  when 
neither  knew  that  insurance  had  been  procured  by  the  other. 
(Ky.)     Home  Ins.  Co.  v.  Koob,  354. 

5.  IN8UBAK0E»  FIBSS— Miarepreeentation—Burden  of  Psoof#-« 
In  the  absence  of  fraudulent  intent,  the  burden  of  proof  is  on  aa 
insurer  to  show  that  a  misrepresentation  by  the  insured  as  to  the 
amount  he  owed  on  a  mortgage  on  the  property  insured  was  material 
to  the  risk.     (Ky.)    Home  Tub.  Co.  v.  Koob,  354. 

6.  TNBVRASOE,  TIRE — Other  Insurance — Contribution. — ^If  aa 
owAer  and  a  mortgagee  of  the  same  property  have  procured  insurance 
on  their  separate  interests  therein,  and  the  owner  seeks  to  recover 
on  his  policy,  the  defendant  insurer  is  not  entitled  to  contribution 
against  the  insurer  of  the  mortgagee's  interest.  (Ky.)  Home  Ins. 
Co.  V.  Koob,  354. 

Life  Ineuranoe. 

7.  INSXJBANOE,  UFE — ^Insurable  Interest. — Insurance  procured 
by  one  person  upon  the  iife  of  another  in  wliicb  li<'  has  no  insurable 
interest,  is  against  public  policy  and  void  as  a  wager  contract.  (N* 
H.)     Mechanicks    Nat.  Bank  v.  Comins,  650. 

8.  INSUBANCE,  LIFE — ^Insurable  Interest. — Any  reasonable  ex- 
pectation of  pecuniary  benefit  or  advantage,  either  directly  or  indi- 
rectly, from  the  continued  life  of  another,  creates  an  insurable  in- 
terest in  such  life,  though  there  may  be  no  claim  upon  the  person 
whose  life  is  insured  that  can  be  recognized  in  law  or  in  equity. 
(N.  H.)     Mechanicks    Nat.  Bank  v.  Comins,  650. 

9.  INSUBANOEy  UFE — ^Insurable  Interest. — Insurance  upon  the 
life  of  the  manager  of  a  corporation,  procured  by  one  who  furnishes 
funds  to  carry  ou  the  business,  is  not  void  for  want  of  an  insurable 
interest.     (N.  H.)     Mechanicks    Nat.  Bank  v.  Comins,  650. 

10.  INBTJBANOE,  LIFE— Insurable  Interests-Assignment.— A 
policy  of  life  insurance  valid  in  its  inception  may  be  assigned  to  one 
having  no  insurable  interest  in  the  life  insured,  if  the  assignment  is 
bona  fide  and  not  a  device  to  evade  the  law  a^rainst  wager  policies. 
(N.  H.)     Mechanicks    Nat.  Bank  v.  Comins,  650. 
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11.  INSUBANCE,  UFE— WalTer  of  Oondltioiis— ABBtgmnsiit— A! 

provision  in  a  policy  of  life  insurance  that  any  claim  tberennder  bj 
an  assignee  shall  be  subject  to  satisfactory  proof  of  interest  in  the 
life  of  the  insured  is  for  the  protection  of  the  insurer^  and  waived  bj 
a  formal  admission  of  liability  and  payment  of  the  money  dna  inte 
court,  and  is  not  available  to  one  who  asserts  a  claim  to  the  proceed^ 
of  the  policy  adversely  to  an  assignee  thereof.  (N.  H.)  Meeha»- 
icks    Nat.  Bank  ▼.  Comins,  650. 

Murder  of  Insured, 

12.  BENEFIT  SOCIETIES— Mnrder  of  Insurod.-— Although  tht 
beneficiary  named  in  a  certificate  of  a  benefit  insurance  society,  who 
murders  or  feloniously  takes  the  life  of  the  insured,  cannot  leeofer 
the  benefit  from  such  society,  yet  this  does  not  release  it  from  ths 
payment  of  such  benefit  to  anyone,  in  the  absence  of  a  contraet  pro- 
vision to  that  effect.  (111.)  Supreme  Lodge  etc  ▼•  Menkhansen, 
230. 

15.  BENEFIT  SOCIETIES— Mozder  of  Insured.— Helxa  at  Law 

of  an  insured  member  of  a  benefit  society,  who  is  murdered  by  the 
named  beneficiary  are  entitled,  when  named  by  statute,  as  within 
the  class  of  eligible  beneficiaries,  to  recover  such  insurance,  nothing 
to  the  contrary  appearing  in  the  contract  of  insurance,  or  in  the  state 
law.     (111.)     Supreme  Lodge  ete.  v.  Menkhausen,  239. 

14.    BENEFIT  INST7BANCE— Parties  to  Action  to  BecoTer^If 

the  statute  determines  the  persons  entitled  to  the  insurance  on  the 
life  of  a  murdered  member  of  an  insurance  benefit  society,  suit  to 
recover  such  benefit  is  properly  brought  in  the  names  of  sach  per- 
sons, and  need  not  be  brought  by  the  administrator  of  the  estate  of 
the  deceased  member.  (111.)  Supreme  Lodge  etc  y.  Menkhanseii, 
239. 

Mutual  Benefit  Insurance, 

16.  BENEFIT  SOCIETY— Belation  to  Members. — ^A  boBofit 
society  sustains  a  relation  to  its  members  other  than  that  of  a 
mere  life  insurance  company;  the  fund  raised  is  practically  a 
fund  made  up  of  their  contributions.  (Pa.  St.)  Blair  ▼•  Snpr 
Council  etc.,  934. 

16.  BENEFIT  SOCIETY— Payment  of  Less  tlian  Face  of  Oertlft- 
eate. — ^If  a  widow  presents  her  husband's  death  certificate  of  five 
thousand  dollars  to  a  benefit  society  for  payment,  without  knowledge 
that  after  the  issuance  of  the  certificate  it  had  been  enacted  by  by- 
laws that  two  thousand  dollars  should  be  the  highest  amount  paid 
upon  any  death,  and  surrenders  the  certificate  and  accepts  nineteen 
hundred  dollars  on  the  representation  that  this  is  all  she  is  entitled 
to,  she  may  maintain  a  bill  in  equity  against  the  society  to  compel 
the  rettDm  of  the  certificate,  to  make  discovery  of  the  condition  of 
tlie  emergency  fund,  and  to  pay  the  face  of  the  certificate,  less  the 
amount  ureaay  received.  (Pa.  St.)  Blair  ▼•  Supreme  Couaeil  ele^ 
Mi. 

INTEBEST. 
See  Usury. 

IBBIGATION. 

flee  Eminent  Domain;   Taxation,  Z;  Waters  and  WatefflouwWg  I-IL 
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JUDOMBNTSi 
In  General, 

1.  XODOMENT'SOLIi.— Tbe  Order  for  PabUeafttoB  of  Bimimoiii 
It  no  part  of  the  jndgment-roll.     (Cal.)    MeHatton  y.  Bbodes,  125. 

2.  JUDGIAENT  as  Evidence  Pending  Appeal.— If  a  defendant 
appeals  from  a  judgment  before  a  sheriff's  deed  is  made  to  the  plain- 
tiff,  or  a  sale  made  by  him  to  a  third  person,  the  effeet  of  the  judg- 
ment as  evidence  of  the  matters  determined  bv  it  is  suspended,  even 
though  its  execution  is  not  stayed.     (Cal.)    Di  Nola  v.  Allison*  S4. 

Jurisdiction. 

8.  JUDGMENTS^-Fresamptloii  of  Jnrisdlctlon. — ^A  recitsl  of  due 
service  of  process  in  a  judgment  by  a  superior  court  raises  a  pre- 
sumption of  a  valid  service,  and  a  person  attempting  to  avoid  sueh 
judgment  must  show  that  no  legal  service  was  made.  (Wash.)  Bal- 
lard V.  Way,  993. 

4.  JUBaMEKT— Fresmnption  as  to  Pablicatlon  of  Smnmons.^ 
If  a  judgment  of  a  sister  state  recites  that  the  defendants  were  duly 
notified  by  publication  more  than  thirty  days  before  the  first  day  of 
the  term  of  court,  it  must  be  presumed  that  an  order  was  made  for 
the  publication,  and  that  notice  was  given  as  the  law  of  that  stata 
provides.     (CaL)    MeHatton  ▼.  Bhodes,  125. 

8.  JUDGMENTS  of  Justices  of  the  Peace--J^irlsdictlon  Based  od 
Forgevy. — ^When  a  contract  as  sued  upon  contains  a  stipulation  mak- 
ing it  payable  at  a  specified  place,  which  stipulation,  if  genuine,  would 
give  the  justice  of  the  peace  at  that  place  jurisdiction,  and  it  Is 
there  sued  upon  and  judgment  rendered  by  default,  such  judgment  is 
void  if  such  stipulation  was  in  fact  a  forgery,  being  added  to  the 
contract  after  its  execution  without  the  authority  of  the  maker. 
(Iowa.)    Cooley  v.  Barker,  278. 

Foreign  Judgmente, 

6.  JODOMEKTS— Foreignh-Oollatersl  Attack.— A  judgment  of  a 
court  of  another  state  is  conclusive  against  collateral  attack  as  to 
whether  the  complaint  was  such  as  to  warrant  a  personal  judgment. 
(Iowa.)     American  Trading  etc.  Co.  v.  Gottstein,  319. 

7.  JOBGMENTft—Foreign. — A  Demurrer  to  a  petition  alleging 
that  a  personal  judgment  was  entered  by  the  court  of  another  state 
in  conformity  with  the  law  thereof,  is  an  admission  for  the  purpose 
ef  deciding  on  the  merits  of  the  demurrer,  that  such  judgment  was 
warranted  by  the  pleadings.  (Iowa.)  American  Trading  etc  Co. 
T.  Gottstein,  319. 

8.  JODGICENT  Against  Nonresident— JnrlsdlctioiL — ^The  Pre* 
somption  of  verity  attending  the  decision  of  a  court  of  general 
jurisdiction  on  the  question  of  its  jurisdiction  applies  to  a  judg- 
ment of  a  sister  state  obtained  against  nonresidents  by  publication, 
although  the  order  for  publication  does  not  appear  in  the  record. 
(CaL)     MeHatton  v.  Bhodes,  125. 

Personal  and  Deficiency  Judgments. 

9.  JUDGMENTS — ^Pleadings  in  Equity.— Prayer  for  general  re- 
lief in  a  complaint  in  equity  will  sustain  a  personal  judgment. 
(Iowa.)     American  Trading  etc.  Co.  v.  Gottstein,  319. 

10.  JUDGMENTS — Deficiency — ^Personal  Judgment. — ^A  judgment 
determining  the   amount   due,   establishisg  a   lien   and   decreeing  a 
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sale  of  property  to  paj  the  debt,  and  direeting  a  holding  of  ikm  umt' 
pins,  nntil  the  farther  order  of  the  court,  is  not  a  final,  bat  an  inter- 
loeutorj,  judgment,  and,  in  ease  of  deficiency,  a  personal  jadgmeat 
may  be  rendered  therefor  by  sobsequent  deeree.  (Iowa.)  AsMsi* 
ean  Trading  etc.  Co.  v.  Gottstein,  319. 

Res  Judicata  and  Estoppel. 

Us  JUDGMENT — Estoppel  KrUmils  to  Premises. — ^If  a  jadgsMat 
is  necessarily  drawn  from  certain  premises,  they  are  as  eoaelnnT* 
as  the  judgment  itself.     (Neb.)     Shelby  ▼.  Creighton,  630. 

12.  JUDOMENT8 — ^Res  Judicata.. — ^The  decision  on  i^peal  from  an 
order  continning  until  the  time  of  the  hearing  of  an  injunction  re- 
et raining  trespass,  as  to  the  effect  of  a  judgment  in  another  action 
and  subsequent  partition  proceedings  is  not  the  law  of  the  case,  so  as 
to  be  conclusive  on  appeal  from  the  final  judgment  in  the  tnmoMm 
suit.     (N.  C.)     Carter  Y.  White,  853. 

Vacation  and  Relief. 

13.  JUDGMENT— Vacation  for  Fraud  and  Imposition^ — ^A  salt  in 
equity  to  set  aside  a  deeree  for  fraud  and  imposition  eannot  be  mam- 
-tained  where  the  evidence  fails  to  show  that  the  plaintiff  was  not 
•as  fully  cognizant  of  the  manner  in  which  the  decree  was  obtained 
^t  the  time  of  its  entrv  as  she  was  when  the  soit  for  relief  was 
^commenced.     (Neb.)     Snelby  v.  Creighton,  630. 

14.  JUDGMENT,  Sellef  from  in  Equity— Ijtche& — A.  party  ean- 
•not  be  denied  relief  from  a  void  judgment,  becaose  of  laehes,  where 

there  has  been  no  attempt  to  enforce  it,  because,  until  then,  the  com- 
plainant had  no  occasion  to  act.     (Iowa.)     Cooley  v.  Barker,  27ft. 

15.  JUDGMENT,  Belief  Against,  Though  It  is  Shown  tiiat  the 
Defendant  was  not  Indebted. — ^In  a  suit  to  enjoin  the  enforeement 
of  a  judgment  on  the  ground  that  it  is  void,  the  complainant  in  not 
required  to^  show  that  he  is  not  indebted  on  the  cause  of  action  which 
was  the  basis  of  the  suit.     (Iowa.)     Cooley  v.  Barker,  276. 

Bee  Appeal  and  Error^  11-14;  Partition. 

JUDOMENT-SOUi. 
See  Judgments,  1. 

JUDICIAL  SAUa. 

866  Appeal  and  Error,  11-14;  Executions,  3,  4;  Ezeenton  and  Ad- 
ministrators,  4-8. 

JUBISDIOnON. 
See  Judgments,  2^ 

JUBT. 
JUBOB0— Examination  as  to  General  QnaUflcations— WaiTaCi 
In  a  criminal  prosecution  it  is  not  error  to  fail  to  require  the  prose- 
cuting attorney  to  examine  the  jurors  as  to  their  general  quaMca- 
tions.    Either  the  prosecutor  or  the  defendant  may  waive  his  right 
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to  80  examine  the  jnron,  or  waive  any  diBqualificatloii  in  aa^  l^i'^^ 
<Wa8h.)    State  y.  Clark,  1006. 

See   Criminal  Law,  19,  20. 

JUSTICE   OF   PEACE. 
See  Judgments,  fi. 

LABOB  LAWS. 
See  Constitutional  Law,  6-8* 

LAKES. 
See  Waters  and  Watereonreee,  4,  fiw 

LANDLORD  AND  TENANT. 

LANDLORD  AND  TENANT— Betnming  Premlsei  In  Good 
Order. — ^A  provision  in  a  lease  that  the  tenant  shall  return  the  prem- 
ises in  as  good  condition  as  when  reeeived,  ''loss  by  fire,  inevitable 
accident,  or  ordinary  wear  excepted,"  obligates  the  tenant,  upon  the 
termination  of  the  lease  by  agreement  after  a  fire,  to  remove  the 
debris  and  rubbish  resulting  from  the  partial  burning  of  his  goods. 
<Minn.)     Boardman  y«  Howard,  409. 

Note.* 

Xaiceny,  possession  of  recently  stolen  property  as  evidenee  of,  482, 
485,  492. 

LEASE. 

See  Landlord  and  Tenant. 

LETTERS. 
See  Evidence,  4,  5* 

LIBEL  AND  SLANDER. 
1. '  NEWSPAPER   LIBEL.— The   Proprietor   of  a  Newspaper  is 
Xiable  for  All  that  Appears  in  Its  Columns,  althouji^h  the  publication 
may  have  been  made  in  hie  absence  and  without  his  knowledge.     (N. 
Y.)     Crane  v.  Bennett,  722. 

2.  UBEIr— Evidence  of  Malice. — ^The  falsity  of  a  libel  is  sutll- 
•cient  evidence  of  malice.     (N.  T.)     Crane  v.  Bennett,  722. 

3.  LIBEL  —  l£alice  —  Exemplary  Damages.  —  Though  Defendant 
Testifies  and  Produces  Evidence  Tending  to  Show  that  there  was  No 
Actual  MaUce,  yet  if  the  plaintiff  proves  the  publication  of  the  libel 
and  that  it  is  false,  the  judge  should  submit  to  the  Jury,  as  a  ques- 
tion of  fact,  whether  malice  existed  in  the  publication,  and  if  the  jury 
is  of  the  opinion  that  it  did  exist,  exemplary  damages  may  be 
«warded.     (N.  Y.)     Crane  v.  Bennett,  722. 

4.  DAMAGES,  EXEMPLARY,  for  Act  of  a  Servant  or  Em^loy^. 
When  the  proprietor  of  a  newspaper  surrenders  to  his  general  man- 
ager and  employes  all  his  business  affairs  or  the  general  management 
«f  some  parnenlar  business,  and  absents  himself  from  the  jurii^ctioft 
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^wavre  nis  paper  xb  ecuieu  ana  puu"ouou,  Aoavxu|(  du^u  ii*«wi«*s^*  *"  '^ 
tire  charge  thereof,  the  proprietor  is  responsible  for  the  manner  fai 
which  his  business  is  conducted,  and  if  a  Ubelons  publxeation  is 
-wanton,  reckless,  or  heedless  of  the  feelings  of  the  person  libeled, 
and,  upon  being  apprised  of  the  recklessness  of  the  ehargea,  there  is 
a  continued  refusal  to  make  or  publish  any  retraction,  such  proprietor 
IS  liable  for  such  punitive  damages  as  the  jury  in  its  discretion  may 
award.     (N.  Y.)     Crane  v.  Bennett,  722. 

Note. 

Libel,  damages,  exemplary  for  though  due  to  the  act  of  a  serraat, 
753-760. 
malice   in   publication   of,  when   imputed  to  the  proprietor  of 

a  newspaper,  758. 
retraction  of,  refusal  to  publish,  758,  759. 

LICENSE  TAX. 
See  Municipal  CorporationSy  3. 

LIFE  ESTATES. 
See  Adverse  Possession* 

LIMITATION  OF  ACTIONS. 

1.  STATUTES  of  Limitation  f\irnish  a  defense  as  meritorious  is 
any  other.     (Ala.)     Nelson  v.  First  Nat.  Bank,  52. 

2.  PLEADINGS— Amendment— Plea  of  LimitatioiL — An  amend- 
ment to  a  complaint,  in  order  to  come  within  the  doctrine  of  relation 
back  to  the  commencement  of  the  suit,  and  cut  off  the  plea  of  the  stat- 
ute of  limitations,  must  be  but  a  varying  form  or  expression  of  the 
claim  or  cause  of  action  sued  on,  and  the  subject  matter  of  the 
amendment  must  be  wholly  within  the  lis  pendens  of  the  original  soit. 
(Ala.)     Nelson  v.  First  Nat.  Bank,  52. 

3.  PLEADINGS— Amendment— Plea  of  Limitation.— If  the  mat- 
ter introduced  by  way  of  amendment  to  a  complaint,  although  it 
be  such  as  might  have  been  joined  in  a  different  count  in  the  original 
complaint,  introduces  a  new  claim,  or  a  new  cause  of  action,  'requir- 
ing a  different  character  of  evidence  for  its  support,  and  affording  a 
different  defense  from  that  to  the  cause  as  originally  presented,  it 
will  not  relate  back  to  the  commencement  of  th  suit,  so  aa  to  pre- 
vent the  plea  of  the  statute  of  limitations  to  the  new  matter  thus 
introduced.     (Ala.)     Nelson  v.  First  Nat.  Bank,  52. 

4.  PLEADINGS  —  Amendment  —  Plea  of  Limitation.  —  Plaintiff 
may  introduce  a  new  cause  of  action,  or  a  new  right  or  claim  arising 
out  of  the  same  transaction,  by  amendment  to  his  complaint,  but 
such  amendment  cannot  have  relation  back  to  the  commencement  of 
the  suit,  80  as  to  avoid  the  bar  of  the  statute  of  limitations,  if  the 
statute  would  operate  as  a  bar  to  a  new  suit  commenced  for  that 
cause  of  action  at  the  time  of  making  such  amendment.  (Ala.) 
Nelson  v.  First  Nat.  Bank,  52. 

5.  PLEADINGS— Departure  by  Amendment— Plea  of  Limitation. 
In  determining  whether  an  amendment  to  a  complaint  asserts  new 
matter  for  a  new  claim,  and  relates  back  to  the  commencement  of  the 
suit  so  as  to  cut  off  the  plea  of  the  statute  of  limitations^  the  tme 
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t6ft  Is  wliether  the  matter  set  up  in  the  amendmeiit  amounts  to  a 
departure  in  after  pleaaing,  and  if  it  does,  the  amendment  eannot 
tliiis  relate  back.    (Ala.)    Nelson  y.  First  Nat.  Bank^  52. 

6.    PLEADINa^-]>^artiira  by  Amendment— Plea  of.  Llmitatton. 

A  complaint  setting  up  a  claim  for  money  had  and  received,  and  bj 
amendment  setting  up  a  claim  for  goods  sold  and  delivered,  growing 
out  of  the  same  transaction,  presents  a  departure  in  after  pleading, 
and  such  amendment  cannot  relate  back  to  the  time  of  the  com- 
mencement of  the  suity  so  as  to  cut  off  the  plea  of  the  statute  of 
limitations  as  to  the  matter  set  up  in  such  amendment.  (Ala.)  Nel- 
son ▼.  First  Nat.  Bank,  52. 

See  Adverse  Possession;   Counties;   Municipal  Corporations,  9. 

Note. 

Limitation  of  Actions,  adoption  bj  courts  of  equitj  of  statutes  re- 
lating to,  146. 
applies  in  favor  of  the  state  or  government,  140. 
construction    of   statutes   of   affecting   states   or  goyemmeatal 
bodies,  166-169. 

counties,  whether  subject  to  statutes  imposing,  154,  156. 

difference  between  and  the  doctrine  of  laches,  146. 

foreign  governments,  whether  bound  by  statutes  imposing,  158. 

general  words  in  do  not  apply  to  the  government  nor  to  govern- 
mental  agencies,  166,  167. 

in  actions  by  the  state  to  protect  private  rights,  172. 

in  actions  by  the  United  States  on  claims  assigned  to  it,  183. 

in  actions  on  oi&cial  bonds,  186,  187. 

in  actions  to  recover  public  funds,  185. 

in  actions  to  recover  taxes,  assessments,  etc.,  185. 

in  actions  where  the  United  States   does  not  sue  for  a  govern- 
mental right,  181,  183. 

in  actions  where  the  United  States  is  a  nominal,  but  not  a  real, 
party  in  interest,  170. 

In  quo  warranto  proceedings,  187. 

In  suits  by  municipal  corporations  to  recover  taxes,  180. 

in  suits  by  the  sovereign  based  on  ordinary  bnsinesB  transac- 
tions, 184. 

in  suits  to  escheat  property,  188. 

in  suits  to  restrain  public  nuisanees,  187, 

in  suits  to  set  aside  patents  to  public  lands,  187. 

maxim,  ^'Nnllnm  tempus  occurrit  regi,"  purposes  of,  146,  147. 

municipal   corporations,   whether   bound   by   statutes  imposing, 
157. 

municipal  corporations,  whether  affected  by  when  assuming  to 
protect  a  public  right,  157,  175-177. 

nature  and  purposes  of  statutes  respecting,  145. 

school  boards  and  school  districts,  whether  subject  to  statutes 
imposing,  156. 

reasons  for  not  applying  against  the  king  or  government,  146. 

states  are  not  bound  by  statutes  imposing,  147,  148,  152. 

states,  governmental  bodies  or  agencies  which  represent,  161-164. 

states,  statutes  expressly  applying  to,  what  rights  affected  by. 
160,  164. 

states,  statutes  imposing,  when  deemed  applicable  to,  164. 
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Iilmitation  of  Actions,  statutes  of,  what  necessary  to  make  applicable 
to  the  state  or  the  United  States,  164. 
statutes  respecting  affect  the  remedy  only,  145. 
streets,  whether  apply  to  actions  to  recover  possession  of,  160. 
United  States,  state  statutes  imposing:  do  not  apply  to  actions 
by,  151,  152,  165, 

US  PENDENS. 

1.  LIS  PENDENS. — Tlie  Purpose  of  the  Bule  of  Lis  Pendens  is 

to  prevent  third  persons,  during  the  pendency  of  tho  litigation,  from 
acquiring  interests  in  the  land  which  would  preclude  the  court  from 
granting  relief  sought.     (Neb.)     Merrill  v.  Wright,  645. 

2.  LIS  PENDENS — ^Independent  Titles. — ^The  rule  of  lis  pendens 
has  no  application  to  independent  titles  not  derived  from  any  of  the 
parties  to  the  suit  nor  in  succession  to  them.  (Neb.)  ISiferrill  v. 
Wright,  645. 

S.  LIS  PENDENS — Statutory  Scope  ofw— Section  85  of  the  Ne- 
braska Code  of  Civil  Procedure  does  not  extend  the  rule  of  lis 
pendens  so  as  to  include  all  interests  acquired  by  third  persona  pend- 
ing suit,  whatever  their  nature  or  source.  (Neb.)  Merrill  y«  Wright, 
645. 

IffALIOIOTTS  PBOSEOUnON. 

MALICIOUS  PBOSECUnON  of  Civil  Action.~An  action  win 
not  lie  for  the  prosecution  of  a  civU  action  with  malice  and  without 
probable  cause,  when  there  has  been  no  arrest  of  the  person,  or  at- 
tachment of  the  property  of  the  defendant,  and  no  special  injury 
sustained  which  would  not  necessarily  result  in  all  prosecutions  for 
like  causes  of  action.    (Wash.)    Abbott  ▼.  Thome,  102L 

MABBIED    WOMEN. 

See  Husband  and  Wife. 

MASTEB  AND   SEBVANT. 

Infant  Employe* 

1.  EMPLOYMENT  of  Infant  in  Violation  of  Law«— If  Tnpof 

results  to  an  infant  employ^  in  a  sawmill  from  a  failure  properly 
to  guard  dangerous  machinery,  his  employer,  who  has  not  procured 
a  certificate  from  the  school  authorities  permitting  the  emplojrment, 
as  required  by  statute,  ia  prima  facie  liable  in  damages.  (Minn.) 
Perry  v,  Tozer,  416. 

Negligence  of  Employer, 

2.  MASTEB  AND  SEBVANT— NegUgeoca—Direet  Sridenoe  is 
not  necessary  to  show  due  care  on  the  part  of  an  employ^  at  the 
time  of  an  accident  and  injury  to  hiuu  The  fact  that  he  is  in  the 
exercise  of  due  care  may  be  inferred  from  circumstances,  if  there 
is  no  evidence  of  his  negligence.  (N.  H.)  Murray  y.  Boston  ete» 
B.  B.,  660. 

8.  MASTEB  AND  SEBVANT— Negligence— Brldenoe.— Proof  «f 
the  mere  fact  that  a  servant  was  injured  in  the  master's  eenriee  is 
not  sufficient  to  make  out  a  prima  facie  case  for  his  recoTevj.  (Mo^) 
Jones  ▼.  Kansas  City  ete.  a.  B.  Co.,  434. 
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4.  BAILEOABS— Nei^igenca— Loom  Oar»--Biixd6ii  of  Proof  .—If 
loose  and  unattended  ears  run  on  to  a  main  railroad  track  imperiling 
the  life  or  safety  of  an  engineer  in  eharge  of  a  train  on  the  main 
track,  and  in  the  due  performance  of  his  duty,  it  must  be  presumed 
that  the  company  did  not  exercise  reasonable  care  to  prevent  its 
loose  cars  from  escaping,  and  the  burden  of  proof  is  on  it  to  explain 
the  situation,  and  to  show  that  it  performed  its  duty  in  endeavoring 
to  prevent  such  loose  cars  from  escaping.  (Mo.)  Jones  ▼.  Elansas 
City  etc.  B.  B.  Co.,  4»4. 

5.  BAIIiBOAI>S-~Negligeiic»— Maintenance   of   Derail   Switch.— 

The  fact  that  a  railroad  company  does  not  maintain  a  "derail'' 
switch  to  prevent  loose  cars  on  a  sidetrack  from  escaping  onto  the 
main  track  is  not  per  se  negligence.  The  law  imposes  upon  the 
railroad  company  only  reasonable  care  in  such  ease,  and  does  not  re- 
quire it  to  furnish  absolutely  safe  or  even  the  best  known  appliances. 
(Mo.)     Jones  v.  Kansas  City  etc.  B.  B.  Co.,  434. 

6.  SAIUKOADS— Negligence— Failure  to  "Fasten  and  Secure'* 
Cars. — An  instruction  authorizing  a  recovery  for  an  injury  to  a  rail- 
road employ^  caused  by  the  escape  of  loose  cars  from  a  sidetrack  to 
the  main  track,  if  the  railroad  company  "negligently  failed  and 
omitted  to  fasten  and  secure  said  cars  on  said  switch  or  sidetrack, 
and  that  by  reason  of  said  negligent  failure  and  omission  said  cars 
escaped  from  said  sidetrack,"  is  not  open  to  the  objection  that  the 
words  "fasten  and  secure"  imply  the  duty  of  making  such  cars  ab- 
solutely incapable  of  getting  loose  or  eeeaping.  (Mo.)  Jones  ▼. 
Kansas  City  etc.  B.  B.  Co.,  434. 

AssumpiUm  of  Risks, 

7.  ICABTBB  AND  SESVA2TT— Assumption  of  Bisks.— If  one  of 
ordinary  intelligence  engaging  in  an  employment  obviously  danger- 
ous, knows  the  manner  in  which  it  is  to  be  carried  on  and  consents 
thereto,  being  familiar  with  the  conditions  and  surroundings,  and 
aware  that  his  own  work  and  that  of  his  fellow-workmen  will  con- 
stantly change  its  character,  rendering  it  alternately  safe  and  danger- 
ous, he  assumes  the  risks  incident  to  the  employment.  (Utah.) 
Christienson  ▼.  Bio  Grande  Western  By.  Co.,  946. 

8.  MASTEB  AND  SEBVANT— Assumption  of  Bisks. — ^An  em- 
ployer may  carry  on  his  business  in  any  way  he  may  choose,  although 
another  method  would  be  less  dangerous,  and  if  his  employ^  knows 
the  hazards  incident  to  the  business  in  the  manner  in  which  it  is  car- 
ried on,  and  continues  in  the  employment,  he  assumes  the  risks  of  the 
more  dangerous  method.  (Utah.)  Christienson  v.  Bio  Orande  West- 
em  By.  Co.,  945. 

9.  ICASTBB  AND  SEBVANT— Assnmption  of  Bisks.— An  em- 
ploy6  who  engages  in  any  service,  and  consents  to  the  manner  in 
which  it  is  performed,  aware  of  the  conditions  and  the  dangers  inci- 
dent to  the  employment,  and  voluntarily  undertaking  to  pe^orm  the 
service  at  the  place  of  injury,  assumes  the  ordinary  risks  thereof. 
(Utah.)     Christienson  v.  Bio  Grande  Western  By.  Co.,  945. 

10.  MASTER  ANB  SEBVANT^Assomption  of  BidES.— If  a  ser-. 
vant  proceeds  under  the  order  of  bis  master  or  superior  servant  in  per- 
forming an  act  whereb]^  he  is  exposed  to  unusual  danger,  the  master 
is  liable  for  the  resulting  injury  to  the  servant,  unless  the  risk  of 
the  act  was  fully  realized  by  the  latter,  or  was  so  apparent  that  no 
man  of  ordinary  prudence,  situated  as  he  was,  would  have  under- 
taken  it.    (Ky.)    Long  y.  Illinois  Cent.  B.  B.  Co.,  374. 
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11.  MASTER  AMD  SOEBVAHT— I 
Order. — ^A  seetion  hand  in  obeying  the  order  of  his 
ride  on  a  hand-car  to  hia  place  of  work,  when  both  knew  that  a  : 
train  was  overdue,  but  neither  knew  its  whereabout  does  not  as- 
sume the  risk  of  in  jury  from  a  collision  therewith,  unless  the  danger 
was  8o  obvious  that  a  man  of  ordinary  pradenee,  sitoated  as  sneh 
servant  was,  would  not  have  obeyed  snch  order,  and  this  Is  a  goes 
tion  for  the  jury  to  determine.  (Ky.)  Long  v.  Illinois  Cent.  IL  X. 
Co.,  374. 

12.  MASTER  AND  SERVAHT— Assomptioii  of  Rhfts— H^^ 
gence. — ^An  employ^  operating  a  locomotive  on  a  railroad  assomes  the 
ofdinary  risks  incident  to  that  bnainess,  and  if  injured  through  an 
accident  incident  to  such  business,  without  fault  of  the  company, 
cannot  recover.     (Mo.)     Jones  v.  Kansas  City  etc  B.  B.  Co.,  4M. 

13.  RAIUtOADS— Negiigeoce— AssmnptioiL  of  Rhfts— Bordai  of 
Proof. — ^Danger  of  a  collision  by  a  regular  railroad  train  with  ears 
running  loose,  and  unattended  from  a  sidetrack  to  the  main  track, 
is  not  one  of  the  ordinary  risks  incident  to  the  business  of  engineer 
in  charge  of  the  train  on  the  main  track,  and  in  such  event  the 
burden  of  proof  is  on  the  railroad  company  to  explain  the  cause  of 
such  collision  and  resulting  injury  to  the  engineer.  (Mo.)  Jones  ▼. 
Kansas  City  etc.  B.  B.  Co.,  4SL 

14.  BATTiROADS — ^Negligenoe — Obvlons  Danger — Awmmptlon  of 
Risks. — The  fact  that  a  railroad  company  does  aot  maintain  a  "dp 
rail"  switch  on  a  Bidetraek  to  prevent  loose  ears  thereon  from  es- 
caping onto  the  main  track,  is  not  such  an  obvious  danger  as  to  con- 
stitute it  negligence  for  an  engineer  in  charge  of  a  regular  train 
running  on  the  main  track  to  continue  in  the  service  of  the  company 
after  knowledge  x>t  the  absence  of  snch  "derail"  switch.  (Mo.) 
Jones  V.  Kansas  City  etc.  B.  B.  Co.,  434. 

15.  MASTER  AND  SERVANT—Assumivtion  of  RidL— A  railroad 
employ^  does  not  assume  the  risk  of  accident  from  proximity  of  a 
jigger-stand  to  a  switch  when  he  has  no  knowledge  of  it,  and  ia  not 
chargeable  with  snch  knowledge  in  the  exercise  of  ordinary  care  in 
the  performance  of  his  duties.  (N.  H.)  Murray  ▼.  Boston  etc  B.  B., 
660. 

16.  MASTER  Ain>  SERVAHT— AflsiimptiQn  of  Risk.— Knowledge 
by  a  brakeman  of  a  jigger-stand  in  close  proximity  to  a  switch  is 
not  shown  by  the  fact  that  he  has  been  over  the  railroad  a  number 
of  times  within  a  short  period  before  the  accident,  when  snch  stand 
is  not  so  conspicuous  as  to  necessarily  attract  his  notice,  and  men 
who  have  worked  with  him  during  that  time  have  not  noticed  it. 
(N.  H.)     Murray  v.  Boston  etc.  B.  B.,  660. 

17.  MASTER  Ain>  SERVAlTr^Assimiptlon  of  Risks.— The  fact 
that  jigger-stands  are  frequently  placed  along  railroad  tracks  does 
not  charge  a  railroad  employ^  with  notice  that  one  may  be  near  a 
switch,  when  they  usually  lead  into  earhouses  and  are  not  i^nerally 
placed  near  switches.     (N.  H.)     Murray  v.  Boston  etc  B.  B.,  660. 

Safe  Place  to  Work. 

18.  MASTER  AND  SERVANT— Assumption  of  RIKks— Safe  Place 

to  Work. — ^If  a  servant  assents  to  occupy  the  place  assigned  him  in 
which  to  work,  and  incur  all  the  dangers,  incident  thereto,  having 
sufficient  intelligence  and  experience  to  enable  him  to  comprehend 
such  dangers,  his  assent  dispenses  with  the  performance  of  the  mas- 
ter's duty  to  furnish  the  servant  with  a  safe  place  in  which  to  work. 
(Utah.)     Christienson  v.  Bio  Grande  Western  By.  Cc,  945. 
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19.  MASTEB  AND  SEBVANT— 'Assumption  of  Bisks^— -If  an  ex« 
perienced  employ^  of  ordinary  intelligence  at  work  on  a  gravel  bank 
voluntarily  selects  a  place  to  stand  that  is  obviously  dangerous,  be- 
ing familiar  with  the  bank,  its  conditions  and  surroundings,  the  char- 
acter of  the  materials  of  which  it  is  composed,  knowing  that  it  was 
undermined  at  the  particular  place  where  he  is  working,  and  aware 
that  the  bank  might  cave  and  fall  at  any  moment,  he  assumes  the 
risk  of  injury  therefrom  and  cannot  recover  therefor,  especially  when 
he  had  worked  at  the  bank  in  the  same  capacity  on  numerous  previous 
occasions,  and  was  as  familiar  with  it,  its'  condition,  and  the  manner 
in  which  operations  were  carried  on  as  his  employer.  (Utah.) 
Christienson  v.  Bio  Grande  Western  By.  Co.,  945. 

FelloiD-servanta, 

20.  BAJIBOABS— Negligence—Fdlow-servants.— An  engineer  in 
charge  of  a  regular  railroad  train  on  a  main  track  is  not  a  fellow- 
servant  with  other  employes  of  the  company,  intrusted  with  the  duty 
of  preventing  loose  cars  from  escaping  from  the  sidetrack  to  the 
main  track  in  an  ordinary  storm  by  putting  brakes  on  or  blocking 
them  to  prevent  their  escape.  (Mo.)  Jones  v.  Kansas  City  etc.  B. 
B.  Co.,  434. 

21.  MASTEB  A2n>  SEBVAIH!— FeJ^ow-servants.— The  Foreman  of 
employes  of  a  common  master  engaged  in  a  common  employment  of 
erecting  a  building  is  a  fellow-servant  with  them  while  directing  or 
assisting  them  in  the  performance  of  the  duties  of  the  common  em- 
ployment, and  the  master  is  not  liable  for  the  negligence  of  sneh 
foreman  resulting  in  injury  to  one  of  such  common  employes,  except 
when  his  acts  relate  to  personal  duties  due  the  employ^  from  the 
master,  and  from  which  he  cannot  eseap<^  liability  by  delegating 
them  to  another.     (N.  J.  L.)     Enright  v.  Oliver,  710. 

22.  MASTEB  AND  SEBVANT— Negligence  of  Fellow-servant. — 
Employ^  of  a  common  master  engaged  in  a  common  employment  of 
erecting  a  building  or  other  structure  are  all  fellow-servants,  and 
if  injury  occurs  to  one  of  such  employes  by  reason  of  negligent  con- 
struction, caused  by  the  carelessness  of  a  coemployti,  the  master  is 
not  liable.     (N.  J.  L.)     Enright  ▼.  Oliver,  710. 

23.  MASTEB  AND  SEBVANT—NegUgence  of  FeUow-servant.— If 
the  master  has  furnished  a  sufficiency  of  safe  appliances  to  select 
from  in  the  construction  of  a  building,  he  is  not  liable  for  an  injury 
to  an  employ^  arising  from  the  selection  by  a  fellow-servant  of  an 
imperfect  appliance  not  furnished  by  the  master.  (N.  J.  L.)  En- 
right  V.  Oliver,  710. 

24.  MASTEB  AND  SEBVANT— .Negligence  of  Incompetent  Fel- 
low-servant— Assmnption  of  Bisks. — ^If  an  injury  to  an  employ^  grows 
out  of  the  negligence  of  his  incompetent  fellow-servant,  and  the  con- 
ditions and  his  incompetency  were  known  to  the  injured  employ^,  or 
should  have  been  known  to  him  by  the  exercise  of  ordinary  care  be- 
fore exposing  himself  to  the  danger  eomplalned  of,  and  yet  without 
notice  to  the  master,  or  seeking  in  any  way  to  remedy  such  condi- 
tions, he  continued  in  the  employment  which  resulted  in  the  injury, 
he  must  be  held  to  have  assumed  the  risk  as  an  obvious  one,  and  can- 
not recover  of  the  master.    (N.  J.  L.)     Enright  ▼.  OIIvct,  710. 

25.  MASTEB  AND  SEBVANT— Fellow-8ervant»— Aflsoniption  of 
Bisks. — Servants  employed  by  or  under  the  control  of  the  same  master, 
in  a  common  employment,  obviously  exposing  them  to  injury  from  the 
negligence  of  others  so  employed  or  controlled,  although  engage<1 
in  different  departments  of  the  common  business,  are  fellow-servants. 
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who  assume  the  risk  of  each  other's  negligence,  and  cannot  have 
recourse  to  the  master  for  ai^y  injury  resulting  therefrom.  (K.  J.  I*.) 
Enright  v.  Oliver,  710. 

Independent  Contractor. 

26.  INDEPENDENT  CONTBACTOB^  Liability  of  Land  Owner  for 
Negligence  of. — If  the  owner  of  property  employs  another  to  build 
a  house  thereon,  and  the  latter  causes  sand  to  be  hauled  and  piled 
Up  in  the  street  in  front  of  the  premises^  and  negligently  leaves 
the  pile  of  sand  unmarked  by  danger  signals  of  any  kind,  whereby 
another  driving  along  the  street,  at  night,  in  a  buggy,  is  overturned 
and  injured,  the  land  owner  is  not  liable,  because  the  negligence  is 
not  that  of  a  servant,  but  of  an  independent  contractor.  (Iowa.) 
Hoflf  V.  Shockley,  289. 

See  Constitutional  Law,  6-8. 
Note. 
Master  and  Servant*  acts  of  servant,  when  deemed  to  be  in  the  eonrae 

of  his  employment,  738,  739. 
definitions  of  servant,  734. 

difference  between  corporations  and  natural  persons  as,  734^  785. 
exemplary  damages  against  masters  for  arrest  by  servants,  745. 
exemplary  damages  against  masters  for  assaults  by  servantSy  760- 

762. 
exemplary  damages  against  masters  for  collisions  in  highways 

due  to  servants,  763. 
exemplary  damages  against  masters  for  false  imprisonment  by 

servants,  744. 
exemplary  damages  against  masters  for  insults  and  indignities 

of  servants,  743. 
exemplary  damages  against  masters  for  negligent  sales  of  poisons 

by  servants,   765. 
exemplary  damages  against  masters  for  publication  of  libel  by 

servants,  752-758. 
exemplary  damages  against  masters  for  trespass  committed  by 

servants,  767-772. 
exemplary   damages   may  be   recovered   for   acts   of   a  servant 

where  they  could  be  recovered  for  a  like  act  of  the  master, 

737,  738. 
exemplary  damages  on  what  grounds  may  be  awarded  against 

the  former  for  the  acts  or  neglects  of  the  latter,  735,  736. 
liability  of  the  former  for  the  acts  of  the  latter,  basic  theorv  of. 

733. 
ratification  by  masters  of  sales  made  by  servants,  762. 
ratification  by  masters  of  unauthorized  acts  of  servants,  739. 
relation  of,  when  exists,  733,  734. 
Maxim.  **  Nullum  tempus  occurrit  regi,"  144-1481. 

MENTAIi   SUFFEBINO. 
Bee  Damages;  Telegraphs  and  Telephones. 

MONOPOI.IES. 
A  MONOPOLY  in  the  Sale  of  Books  not  Protected  by  Oopy- 

rlftht  offends  Against  the  laws  of  the  state  of  New  York 
providing  that  every  agreement,  contract,  arrangement,  or  eombina- 
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tion  whereby  a  monopoly  in  the  manufacture,  production  or  sale  in 
this  state  of  any  article  or  commodity  of  common  use  may  be  created, 
established  or  maintained,  or  whereby  competition  in  this  state  in 
the  supply  or  price  of  any  such  article  or  commodity  may  be  re- 
strained or  prevented,  or  whereby,  for  the  purpose  of  creating,  es- 
tablishing or  maintaining  a  monopoly  within  this  state  of  the  manu- 
facture, production  or  sale  of  any  such  article  or  commodity,  the 
free  pursuit  in  this  state  of  any  lawful  business,  trade  or  occupation 
is  or  may  be  restricted  or  prevented,  is  hereby  declared  to  be  against 
public  policy,  and  illej^al  and  void.  Hence,  an  agreement  between 
members  of  an  association  of  publishers  and  booksellers,  whereby 
persons  selling  copyrighted  books  at  a  price  less  than  that  fixed 
by  the  association  are  excluded  from  selling  books  altogether, 
whether  ropyrij^hted  or  not,  offends  against  this  statute,  and  cannot 
be  upheld  on  the  ground  that  its  only  object  is  to  punish  those  who 
refuse  to  be  bound  by  the  wishes  of  the  owners  of  books  which  are 
protected  by  copyright.  (N.  Y.)  Straus  ▼.  American  Publishers' 
Assn.,  819. 

MOBTOAOES. 

1.  MOBTGAaE— Oonfldderation.— The  Contingent  Liability  of  a 
principal  to  his  sureties  is  sufficient  consideration  for  a  mortgage 
given  to  indemnify  them  after  the  execution  and  delivery  of  the 
bond,  and  before  any  breach.  (Neb.)  County  of  Harlan  ▼.  Whitney, 
610. 

2.  MOBTOAOE — ^Farol  Evidence  to  Explain. — If  a  deed  recites 
that  the  grantee  is  trustee  for  the  sureties  on  the  bond  of  the  grantor, 
parol  evidence  is  admissible  to  identify  the  sureties  and  the  obliga- 
tion referred  to.     (Neb.)     County  of  Harlan  v.  Whitney,  610. 

3.  MOBTaAGE  to  Indemnify  8uretie»--Validlty. — ^A  mortgage 
given  by  a  county  treasurer  to  indemnify  the  sureties  on  his  bond 
is  not  void  because  at  the  time  of  its  execution  he  was  suspected  of 
embezzlement,  and  it  was  given  to  protect  them  against  consequent 
liability.     (Neb.)     County  of  Harlan  v.  Whitney,  610. 

4.  MOBTGAOE — Effect  of  Transferring  Note  Secured. — A  real 
estate  mortgage  given  to  secure  a  negotiable  note  ia  mere  incident 
to  the  debt,  and  passes  with  a  transfer  of  the  note.  (Neb.)  Con- 
sterdine  v.  Moore,  620. 

6.  MOBTOAGE  and  Note  Secured— Notice  to  Purchaser.— When  a 
note  and  the  mortgage  securing  it,  together  with  an  assignment  of 
the  mortgage,  are  sold  and  delivered^  the  purchaser  must  take  notice 
of  the  provisions  in  the  papers.     (Neb.)     Consterdine  v.  Moore,  620. 

6.  MOBTGAGES— Estoppel.— If  an  owner  of  land  executes  a 
first  and  second  mortgage  thereon,  and,  upon  default,  there  is  a 
foreclosure  by  both  of  the  mortgagees,  the  mortgagor  is  estopped  to 
dispute  the  title  conveyed  by  his  second  mortgage.  (Ala.)  Graham 
V.  Partee,  32. 

MUNIGIPAI.   OOBPOBATIOKS. 

Iieffislative  Interference  With  Qavemment. 

1.  OOKSTITXmOKAI.  I«AW— Bight  to  Local  Self-govern- 
ment. — Municipal  corporations  have  a  right  to  local  self -government, 
and  it  is  not  within  the  power  of  the  legislature  to  permanently 
fill  by  appointment  and  fix  the  compensation  of  the  local  or  muniei- 
pal  offices  established  bv  law  for  purely  local  purposes.  (Ky.)  Lex- 
ington  V.  Thompson,  361. 
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2.  OOKSTITUnOKAI.  LAW— State  Interferaee  with  Mimiel- 
pal  Govemmeiit^ — ^A  statute  fixing  the  compensation  to  be  aiUnrad 
the  officers  and  members  of  a  municipal  fire  department,  created  for 
purely  local  purposes,  is  void  aa  violative  of  the  right  of  the  moaiei- 
palitj  to  govern  and  control  its  purely  local  affairs.  (Ky.)  Lexing- 
ton ▼.  Thompson,  361. 

lAeetue  Taw. 

3.  MUiaCIPAIi  OOBPORATIONE— Contracts  by— intra  Yins.^ 
An  agreement  by  a  municipal  corporation  to  limit  the  amount  of 
license  tax  to  be  exacted  of  a  water  company  during  the  term  of  a 
contract  to  supply  water,  if  made  without  legislative  sanction,  is 
ultra  vires,  and  void.  (Ala.)  Mayor  of  Birmingham  ▼.  Birmingham 
etc.  Co.,  49. 

Water  and  Light  Plants, 

4.  ICUKICIPAL    COBFOBATIONS— Subject    of    Kaeessaiy    Bz- 

pense. — A  city  or  town  haj  power  to  incur  an  indebtedness  for  the 
erection  and  operation  of  plants  for  the  supply  of  water  and  eleetrio 
lights  for  municipal  use  and  to  sell  to  its  inhabitants  as  a  neeeasary 
municipal  expense  without  the  approval  of  the  proposition  by  a  ma- 
jority of  the  qualified  voters  of  the  municipality.  (N.  C.)  Faweet^ 
V.  Mount  Airy,  825. 

Streets. 

6.  STBEETS— B^hts  of  Abntting  Ownen.— The  right  of  the 
owner  of  a  lot  in  a  city  or  town  to  the  use  of  the  street  and  to  dam- 
ages  for  its  obstruction  does  not  depend  on  his  ownership  of  any  of 
the  soil  under  the  street.  His  right  flows  from  the  fact  that  his  lot 
abuts  on  the  public  street.  (Mo.)  De  Geofroy  ▼.  Merchants'  Bridge 
etc.  By.  Co.,  524. 

'  6.  STREETS— Abutting  Owners— Easemeate—OompenHation. — ^Am 
abutting  owner  on  a  public  street  has  an  easement  therein  of  lights 
air,  and  access  to  and  from  his  property  by  means  of  such  street,  of 
which  he  cannot  be  deprived  without  compensation.  (Mo.)  De 
Geofroy  v.  Merchants'  Bridge  etc.  By.  Co.,  624. 

7.  STBEETS— -Surface  Bailzoads  In— New  Servitude.— The  con- 
struction and  maintenance  of  a  steam  or  street  railroad  on  the  grade 
of  a  street  in  pursuance  of  municipal  authority,  the  municipal 
corporation  having  power  to  grant  it  is  not  a  new  or  additional  ser- 
vitude on  the  land  upon  which  the  street  is  constructed,  and  fkOa 
within  the  use  contemplated  when  the  street  was  laid  out  or  acquired 
by  the  public.  (Mo.)  De  Geofroy  v.  Merchants'  Bridge  etc.  By. 
Co.,  524. 

8.  STBEET&— Elevated  Railroads  Therelxir- New  Servitude. — An 
elevated  steam  railroad,  constructed  on  permanent  pillars  or  arches 
in  a  publie  street  by  consent  of  the  municipality,  so  as  to  shut  out 
the  light  and  air  of  abutting  owners  and  interfere  with  the  free 
use  of  the  street,  and  their  access  to  and  from  their  premises,  is  a 
new  and  additional  servitude,  and  one  not  in  contemplation  when  the 
street  was  acquired  or  laid  out,  and  one  which  entitles  them  to  just 
compensation  for  any  depreciation  in  the  value  of  their  property 
caused  by  the  construction  and  maintenance  of  such  railroad.  (Mo.) 
De  Geofroy  v.  Merchants'  Bridge  ete.  By.  Co.,  6M. 

9.  STREETS— Hew  Servitude  Therein— Limitation  of  ActldiL— 
An  aetion  by  abutting  property  owners  on  a  publie  street  to  recover 
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for  damages  to  their  property  caused  by  the  constraetion  of  an  ele- 
vated railroad  therein  is  barred  by  limitation  in  live  years  after  such 
construction  has  become  permanent  and  complete.  (Mo.)  De  G«o> 
froy  V.  Merchants'  Bridge  etc.  By.  Co.,  524. 

See  Quo  Warranto. 
Xotp. 

Jdonlcipal  Ooiporations,  statutes  of  limitation,  whether  appUcabl*  tm 
suits  and  actions  by,  157,  175-177. 

MUBDSR. 

See  Homicide;   Insurance. 

NEOLIOEKCE. 
In  General. 

1.  MEGLIGEKOE,  OONTBIBXrrOBY--Ooiieiirreat  Kegligant  Aett. 

The  rule  that  a  plaintiff's  contributory  negligence  does  not  bar  his 
right  to  recover  where  the  defendant,  after  discovering  his  danger, 
fails  to  use  ordinary  care  to  avoid  injuring  him,  has  no^  application 
when  both  parties  are  guilty  of  concurrent  acts  of  negligence,  each 
of  which,  at  the  very  time  when  the  accident  occurs,  contributes  to 
it.     (Gal.)     Green  v.  Los  Angeles  etc.  By.  Co.,  68. 

2.  NEGLIGEKOE,  OONTBIBUTOBY— Bight  to  Becover.— ▲ 
plaintiff  may  recover  notwithstanding  his  contributory  negligence, 
when  the  defendant  is  guilty  of  negligence  in  seeing  the  plaintiff's 
peril,  and  though  owing  him  a  duty  and  being  able  with  ordinary 
care  to  avoid  such  peril,  yet  recklessly  and  wantonly  inflicts  injury 
upon  him.     (Mo.)     Parks  v.  St.  Louis  etc.  By.  Co.,  425. 

3.  NEGLIGEKOE — ^Acddent^-Evidence. — The  manner  of  the  oc- 
eurrence  of  an  accident,  as  disclosed  by  the  evidence,  may  warrant 
an  inference  in  favor  of  the  person  injured,  that  he  had  no  knowl- 
edge  of  a  defective  appliance  which  caused  the  accident.  (N.  H.) 
Murray  v.  Boston  etc.  B.  B.,  660. 

4.  KEGLIGENGE— Petition  Omitting  the  Word  « 'Negligence. *'— 
If,  in  an  action  for  personal  injuries,  thci  inference  of  negligence  is 
inevitable  from  the  facts  narrated  in  the  petition,  the  omission  of 
the  word  "negligence"  in  the  pleading  does  not  render  it  defective. 
<Neb.)     Geneva  v.  Burnett,  628. 

imputed  NeffUfftnee, 

6.  NEGLIGENCE — ^Impntable.— The  negligence  of  the  driver  of 
a  vehicle  eannot  be  imputed  to  a  passenger  or  guest  riding  therein. 
(N.  C.)     Duval  V.  Atlantic  Coast  Line  B.  B.  Co.,  830. 

6.  NEGLIGENCE— Imputable.— One  who  is  injured  by  the  Joint 
or  concurring  negligence  of  a  private  person  with  whom  he  is  rid- 
ing by  invitation  as  a  guest  or  companion,  and  a  third  person,  is 
not  chargeable  with  the  negligence  of  the  driver,  so  as  to  prevent 
recovery  for  an  injury  received.  (N.  C.)  Duval  ▼.  Atlantic  Coast 
Line  B.  B.  Co.,  830. 

Reseuinff  from  Danger, 

7.  NEGIJGENCB»  Gontribntoij  In  Attampting  a  Bascne. — Ona 
who  seeks  to  rescue  another  from  imminent  danger,  thereby  imperil* 
ing  his  own  life,  is  not  necessarily  guilty  of  contributory  negligenee. 
He  who  springs  to  the  rescue  of  another,  encountering  great  danger 

Am.  St.  B«p.,  Tol.  101-69 
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to  himBelf,  is  not  to  be  denonnced  fts  negligent,  bat  tlie  proprietj  of 
Ixit  eondnet  is  to  be  left  to  the  judgment  of  the  jury.  (Iowa.)  Sajlor 
T.  Parsons,  283. 

8.  MEGUaBKOE,  Becovery  for  JnSwABB  Suffered  in  Attemptiii^ 
a  Bescne. — An  employ 6  who,  in  attempting  to  rescue  one  of  his  em- 
ployers from  immediate  danger,  is  himself  injured,  cannot  recover 
from  his  employers  or  the  one  rescued,  unless  it  appears  that  he  or 
they  were  guilty  of  some  negligence  toward  such  rescuer.  (Iowsl) 
Baylor  v.  Parsons,  283. 

9.  MEOUOENOE  In  Placing  One's  Self  In  PerU  Besoltlni:  In  Xn* 
Jnry  to  the  Bescner. — One  who  places  himself  in  peril  is  not  guilty 
of  negligence  toward  another  which  entitles  the  latter  to  recoyer 
for  injury  suffered  in  attempting  to  rescue  the  former  from  hie  periL 
(Iowa.)     Baylor  ▼.  Parsons,  283. 

Dangerout  Premises, 

See  Party-walls,  ^4. 

10.  MEGIiiaEKCE— Dangerous  Premises.— By  a  Mere  Ueenaee  is 

meant  one  who  has  the  tacit  permission  or  privilege  of  enterin|r  upon 
the  premises  of  another,  but  without  invitation,  express  or  implied; 
under  such  circumstances  a  person  enters  at  his  own  risk,  and  must 
take  the  premises  in  the  condition  in  which  he  finds  them.  (Minn.) 
Klugherz  v.  Chicago  etc.  By.  Co.,  384. 

11.  MEOLIGEKCE — Dangerous  Premises. — ^If  One  Invites  another, 
either  expressly  or  by  implication,  to  go  upon  his  premises,  there 
arises  the  obligation  to  use  ordinary  care  that  the  visitor  shall  not  be 
injured.     (Minn.)     Klugherz  v.  Chicago  etc.  Ry.  Co.,  384. 

12.  MEGLIGENOE— Dangerous  Standing  Walls— Notice  of. — ^An 
adjoining  owner,  who  has  notified  the  owner  of  a  dangerous  standiuf^ 
wall  of  its  insecure  condition,  is  not  guilty  of  contributory  negli- 
gence in  not  taking  means  to  prevent  such  wall  from  falling,  to  his 
injury  and  resulting  damage.     (111.)     Beidler  v.  King, '246. 

See  Damages;   Death;   Highways;    Master  and   Servant:   Bailroads. 

NEGOTIABLE  INSTBXJMENT& 

See   Bills   and    Notes. 
Note. 

Newspapers^  libel,  liability  of  to  exemplary  damages  for  publishing^ 
753-760. 

NEW  TBIAI.. 

NEW  TBIAL — Sufficiency  of  Statement. — An  objection  that 
the  statement  on  motion  for  a  new  trial  does  not  sufficiently  specify 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  the 
decision,  will  be  overruled  when  it  is  stated  therein:  **The  foregoing 
constitutes  substantially  all  the  evidence  given  upon  the  triaL'' 
(Cal.)     Di  Nola  v.  Allison,  84. 

NTJISANOB, 
Bee   Constitutional  Law,   14. 

OFFIOEBS. 

PT7BIJ0  OFFICEB — Payment  of  Salary  to  a  De  Facto  Oflleer 
as  a  Defense  to  an  Action  by  an  Officer  De  Jnrer— If  the  salary  ia 
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paid  to  an  oiBeer  de  facto  dnrinff  his  inonmbeiiex  in  the  office,  Imi 
wnilo  an  action  contestingr  hia  right  ia  pending,  which  ilnall/  ter> 
minatee  in  an  action  declaring  another  to  be,  and  to  have  beeSi  en- 
titled to  the  office,  the  latter  cannot  recover  ench  salary  tnm  tt« 
eounty  so  paying  it.     (Iowa.)     Brown  v.  Tama  County;  296. 

See  Principal  and  Surety. 

PABOL  EVIDBKOB. 

See  Evidence,  8-10;  Frauds,  Statute  ol 

PABTIES. 

1.  AOnOKB— TJimecessary  Parties^— If  a  statute  declares  thai  a 

trustee  of  an  express  trust  may  sue  in  his  own  name  without  joining 
the  person  for  whose  benefit  the  suit  is  prosecuted,  the  joiniiig  of 
such  beneficiary,  if  not  forbidden  by  statute,  is  unnecessary,  but 
not  fatal  to  the  action.  (Mo.)  Jones  v.  Kansas  City  etc.  B.  B,  Co, 
434. 

2.  AOnONS-— TTmieeessary  Party* — ^An  unnecessary  party  to  aa 
action  may  be  dropped  at  any  time  without  affecting  the  rights  ef 
necessary  parties  and  the  presence  of  the  unnecessaiy  party  in  tlie 
case  is  not  ground  for  a  reversal  of  the  judgment.  (Mo.)  Jonas  t« 
Kansas  City    etc.  B.  B.  Co.,  434. 

See  Death,  2;  Executors  and  Administrators,  4;  Infanta. 

PABTlTiON. 

1.  PABTITIOK — Ootenancy. — Compensation  allowed  for  improva- 
ments  made  by  one  cotenant  without  the  knowledge  of  the  others 
should,  on  partition,  be  so  estimated  as  to  inflict  no  injury  upon  the 
cotenant  against  whom  the  improvements  are  charged.  (Ul.)  Heppe 
V.  Szczepanski,  221. 

2.  WUiIiS — Partition  by  Heirs. — Where  a  testator  devises  land 
to  his  wife  for  life,  in  trust  for  their  children  and  directs  the  ex- 
ecutor,  after  her  death,  to  sell  the  property  and  divide  the  pro- 
ceeds among  the  children,  their  title  is  insufficient  to  maintain  par- 
tition as  heirs  at  law  of  the  testator.  (Cal.)  Bank  of  Ukiah  v.  Bice, 
118. 

3.  PABTiriON^-^udgment  in  partition  determining  the  respec- 
tive interests  of  parties  thereto  is  binding  on  them  as  against  aa 
after-acquired  title.     (N.  C.)     Carter  ▼.  White,  853. 

Note. 

Partition,  judgment  in,  adverse  claims  of  title  whether  may  be  da* 
termined  by,  872,  873. 

judgment  in,  after-acquired  title,  whether  bound  by,  876,  877. 

judgment  in,  child  en  ventre  sa  mere,  whether  bound  by,  869. 

judgment  in,  claims  for  owelty  are  necessarily  settled  by,  878. 

judgment  in,  contingent  interests,  elEect  of  upon,  870. 

judgment  in,  directing  sales,  elEect  of  upon  rights  of  dower,  867. 

judgment  in,  dower,  effect  of  upon  inchoate  right  of,  866,  867. 

judgment  in,  effect  of,  general  rule,  864. 

judgment  in,  failure  of  title  after,  right  to  contribution  for,  87C 

judgment  Is,  husband  of  eotenant,  when  bound  by,  866. 
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Partitioii,  judgment  in,  improvements,  claims  for,  when  neeessarilj 

settled  by,  873. 
judgment  in,  Incidental  questions  which  may  be  settled  by,  873. 
judgment  in,  inchoate  interests  perfeeted  subsequently,  whether 

bound  by,  876,  877. 
judgment  in,  issues  or  questions  settled  and  determined  by  m, 

statutory  proceediugs,  871-874. 
judgment  in,  issues  or  questions  settled  by,  870. 
judgment  in,  liens,  how  affected  by,  867,  868. 
judgment  in,  liens  upon  property,  claims  for,  whether  settled  by, 

873. 
judgment  in,  none  but  parties  to  the  action  are  bound  by,  865. 
judgment  in,  nonresidents  may  be  bound  by,  865. 
judgment  in,  persons  not  in  esse,  when  and  how  bound  by,  868, 

869. 
judgment  in,  possession  only  determined  by  at  the  common  law, 

870,  871. 
judgment  in,  privies  of  the  parties  are  bound  by,  866. 
judgment  in,  purchasers  pendente  lite  are  bound  by,  866. 
judgment  in,  title  acquired  by  one  of  the  parties  pendente  lite  la 

bound  by,  875. 
judgment  in,  title  paramount  is  rot  affected  by.  875. 
judgment  in,  unknown  owners,  effect  of  proceedings  against,  870. 
judgment  in,  warranty  of  title,  whether  implied  by,  875. 
judgment  in,  wife  of  cotenant,  when  bound  by,  866. 
sales  in,  effect  of  upon  liens  and  on  rights  of  dower,  866-868. 

PABTNEBSHIF. 

1.  PABTNEBSHIP— Beal  Estate— Parol  Evidence  of  Title. — ^It  i» 

not  competent,  in  order  to  affect  the  title  or  possession  of  land,  to 
show  by  parol  that  a  deed  to  two  persons  as  tenants  in  eommon 
was  purchased  and  paid  for  by  them  as  partners  and  is  partnership 
property;  purchasers  and  creditors  alike  may  rely  on  the  title  to 
real  estate  as  shown  by  the  record.     (Pa.  St.)     Oundey  v.  Hall,  938. 

2.  PABTNEB8HIP— Real  Estate. — Creditors  of  a  Partnerathip 
whose  members  hold  land  as  tenants  in  common  cannot  enforce  pay- 
ment of  their  claims  out  of  the  Inrd  as  against  individual  creditors  of 
the  partners:  the  latter  are  entitled  to  have  their  claims  first  satis- 
fied out  of  the  proceeds  of  the  property.  (Pa.  St.)  Cundey  ▼.  Hall, 
938. 

3.  PABTNEBSHIP — ^Beal  Estate. — ^As  Between  Partners  them- 
8elves  real  estate  purehased  with  partnership  funds  and  for  part- 
nership purposes  is  partnership  property  and  may  be  shown  to  be 
such,  notwithstanding  the  deed  was  made  to  the  individuals  eon- 
posing  the  firm  as  tenants  in  common.  (Pa.  St.)  Cundey  v.  Hall, 
938. 

4.  PABTNEBSHIP— Beal  Fstate.— A  Jndsment  Creditor  may,  in 
order  to  satisfy  a  balance  still  due  after  selling  his  debtor's  in- 
terest in  a  partnership,  take  the  debtor's  share  of  the  proceeds  of 
real  estate  held  by  him  and  his  partner  as  tenants  in  common,  as 
against  the  purchaser  of  the  partnership  interest.  (Pa.  St.) 
Cundey  ▼•  Hall,  938. 

PABTT-WALLS. 

1.    PABT7-WAIJ<S— Comrtmction   of   Agreement   for  B^pain.— 

A  party-wall  agreement,  providing  that  if  repairs  are  necessary  after 
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<me  of  the  parties  has  used  or  paid  for  hia  portion  of  tlie  wall,  the 
expense  shall  be  borne  equally  by  the  parties  to  the  extent  that  they 
are  each  nsing  the  wall,  imposes  no  obligation  on  the  first-named 
party  to  repair  or  pay  for  repairs  to  any  portion  of  the  wall  not  nsed 
by  him.     (HI.)     Beidler  ▼.  King,  246. 

2.  FABTT*WAUJ3— Partial  Destruction— Liability  for  Danger- 
ous Condition. — If  a  party-wall  is  built  partly  on  the  land  of  an 
adjoining  owner,  its  partial  destruction  and  weakening  by  fire  do 
not  devest  the  builder  of  his  interest  in  the  land  of  such  adjoining 
owner  so  as  to  render  the  latter  the  sole  owner  of  that  part  of  the 
wall  standing  on  his  land,  and  make  him  liable  for  its  dangerous 
condition.     (111.)     Beidler  v.  King,  246. 

3.  PABTT-WALLS— Liability  for  Dangerous  Condition^— A  part 
owner  of  a  party-wall  who  negligently  permits  it  to  stand  after  its 
partial  destruction  and  weakening  by  fire  Is  liable  to  another  part 
owner  who  is  using  part  of  the  wall  for  damages  resulting  to  the 
latter  from  a  falling  of  another  portion  of  the  wall  in  which  he  has 
no  interest  and  is  not  using.     (111.)     Beidler  ▼.  King,  246. 

4.  PABT7-WALL&— Bight  to  Prevent  Injury  from  Falling  of .— 
If  a  party-wall  agreement  gives  to  one  party  no  right  to  use  or 
deal  with  any  portion  of  the  wall  until  he  shall  have  paid  one-hidf 
of  the  cost  thereof,  he  has  no  right  to  go  upon  the  adjoining  prem- 
ises for  the  purpose  of  bracing  a  portion  of  the  wall,  not  used  or 
paid  for  him,  to  prevent  it  from  falling  upon  his  property.  (HI.)) 
Beidler  v.  King,  246. 

PASSENQEBS. 

See  Carriers. 
• 

PATICENT. 

See  Aeeord  and  Satisfaetion;  Bills  snd  Notes,  5;  Principal  and  Agent» 

Note. 

Payment,  presumption  of,  whether  applies  against  a  state,  149. 

PENALTIEB. 

1.  PENAL  AOnOKS— Burden  of  Proof.— In  a  penal  action  to 
recover  a  penalty  for  not  stopping  at  a  crossing,  as  required  by  the 
statute,  the  burden  of  proof  is  on  the  prosecution  to  show  that  the 
failure  to  so  stop  was  due  to  the  fault  of  the  defendant.  (Iowa.) 
State  V.  CTiicago  etc  By.  Co.,  254. 

2.  PENAL  ACTIONS— Beasonable  Donbtw— In  a  penal  action  the 
state  must  assume  the  burden  of  proof,  but  need  not  show  that  the 
offense  has  been  committed  beyond  a  reasonable  doubt.  Such  eases 
are  controlled  by  the  rule  of  evidence  governing  civil  actions. 
(Iowa.)     State  v.  Chicago  etc  By.  Co.,  254. 

PLEADINa. 

1.  PLEADING— Waiver  of  Defects.— A  defect  appearing  on  the 
face  of  the  complaint  can  be  reached  only  by  demurrer,  unless  it 
affects  the  validity  of  the  cause  of  action,  rendering  the  complaint 
insufficient  to  support  the  cause  of  action,  and  then  it  can  be  neither 
waived  nor  cured,  and  can  be  brought  up  on  motion  to  arrest  judg^ 
ment  or  during  the  trial.    All  other  defects  in  the  complaint  can  b9 
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waived  and  are  deemed  to  have  been  waived  unless  brongbt  to  tkt 
attention  of  the  court  by  demurrer,  and  unless,  if  the  demurrer  is 
overruled,  the  defendant  declines  to  plead  to  the  merits.  (Mo.) 
Jones  V.  Kansas  City  etc.  B.  R.  Co.,  434. 

2.  FUiADIKGS — Amendment. — The  doctrine  of  the  relation  boek 
of  amendments  to  the  commencement  of  a  suit  is  a  fiction  of  law, 
and  should  never  be  applied  when  it  will  operate  to  cut  off  a  substan- 
tial right  or  defense  to  new  matter  introduced  by  the  amendment  to 
the  complaint,  though  connected  with  the  original  cause  of  actios. 
(Ala.)     Nelson  v.  First  Nat  Bank,  52. 

6ee  Judgments,  9,  10;  Limitation  of  Actions;  Negligenee,  fiL 

POLICE  POWES. 

See  Constitutional  Law. 

POSSESSION  OF  STOLEK  OOOOa 

See  Criminal  Law,  10-14, 
Note. 

Possession  of  Stolen  Property,  as  evidence  of  guilt,  application  of  tke 
doctrine  to  prosecutions  for  burglary,  482-484,  489. 
.as  evidence  of  guilt,  application  of  the  doctrine  to  prosecntioss 

for  larceny,  482-485. 
lui  evidence  of  guilt,  application  of  the  doctrine  to  prosecutions 
for  receiving  stolen  property,  484. 

as  evidence  of  guilt,  application  of  the  doctrine  to  proaeentioss 
for  robbery,  484. 

burden  of  accounting  for  in  criminal  prosecutions,  485,  486,  502. 

by  cotenant  or  associate,  520. 

conviction,  when  sustainable  if  founded  on,  493. 

effect  of  access  to  of  the  family  of  the  accused,  516-518. 

effect  to  be  given  to  is  for  the  jury,  492. 

evidence  of  does  not  warrant  a  conviction  where  the  jniy  es- 
tertains  a  reasonable  doubt  of  guilt,  503. 

evidence  of  is  always  admissible,  485. 

evidence  of,  when  sufficient,  505,  506. 

explanation  of  may  create  a  reasonable  doubt,  though  not  satis- 
factory, 522. 

explanation  of,  showing  guilt  of  some  other  crime,  522. 

explanation  of,  sufficiency  of  is  for  the  jury,  503. 

explanation  of,  what  amounts  to,  520. 

false  explanation  of,  effect  of,  523. 

identification  of  the  property  or  money,  506,  507. 

inference  to  be  drawn  from  is  for  the  jury,  523. 

inference  which  may  be  drawn  from,  495. 

instructions  concerning  the  weight  of,  when  erroneous,  502,  518, 
519. 

is  a  mere  circumstance  tending  to  show  the  guilt  of  the  pos- 
sessor, 497,  498. 

is  prima  facie  evidq;nce  of  the  guilt  of  the  possessor,  492. 

joint  possession  of,  whether  creates  an  inference  of  guilt,  573. 

lapse  of  time,  when  destroys  the  inference  arising  from,  510,  511« 

money,  rules  relating  to,  when  applicable  to,  506-510. 

must  be  exduslTe  to  create  inference  of  guilt,  518,  515. 
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Poflsassioii  of  Stolen  Property,  must  be  of  property  recently  etolen  to 

create  an  inference  of  fir^ilt,  510. 
nature  of  presumption  arising  from,  499. 
part  of  the  property,  possession  of,  whether  creates  inference 

of  guilt  as  to  the  whole,  518,  519. 
presumption  arising  from*  is  not  one  of  law,  but  of  fact,  488,  496. 
presumption  of   guilt   arising   from   unexplained,   486490. 
presumption   of    guilt    arising   from,   when   becomes   conclusiye* 

490,  491. 
presumption  of  innocence,  when  outweighs  presumption  of  guilt 

arising  from,  494. 
rebuttal  of  the  inference  arising  from,  492. 
recent,  what  is  meant  by  in  the  law  applicable  to,  511. 
reputation  of  the  accused  in  rebutting  the  presumption  arising 

from,  504. 
weight  to  be  attached  to  evidence  of,  498. 
what  constitutes^  509. 
where  others  have  had  equal  access  to  the  place  of  deposit,  514, 

515. 

POWEB  OF  SALS. 

POWEBS  OF  SALE— Intention  to  Execute.— It  is  not  neces- 
«ary  that  the  intention  to  execute  a  power  of  sale  shall  appear  by 
^express  terms  or  recitals  in  the  instrument,  and  it  is  sufficient,  if  it 
appears  by  words,  acts,  or  deeds,  demonstrating  such  intention,  nor 
is  it  necessary  that  the  power  be  referred  to,  or  recited,  in  the  deed 
«f  the  donee  of  the  power,  provided  the  act  of  the  donee  shows  that 
he  had  in  view  the  subject  matter  of  the  power  at  the  time  of  ex- 
ecuting the  deed.    (Ala.)    Young  v.  Sheldon,  44. 

See  Husband  and  Wife,  5,  6. 
Note. 

Prasnmptlon  as  to  the  place  of  loss  of  or  injury  to  goods  as  between 
connecting  carriers,  393-399. 
of   guilt   arising   from   the   unexplained   possession   of   recently 
stolen  property,  486^90. 


PBINOIPAI.  AND  AGENT. 

1.  AGENT,   PAYMENT    TO— Evidence   of   the   Indebtednesi.^ 

That  a  person  to  whom  money  due  another  is  paid  is  not  in  possession 
of  the  instrument  by  which  the  indebtedness  is  evidenced,  is  not 
conclusive  of  his  authoritv.  or  UoV  of  ?f.  to  collect  the  money. 
<Neb.)     Harrison  Nat.  Bank  v.  Austin,  639. 

2.  AGENT,  PAYMENT  TO— Estoppel  of  PrlndpaL— Where  a 
principal  has  placed  his  ajj^ent  in  such  a  position  with  reference  to 
t!  note  and  mortgage  that  a  person  of  ordinary  prudence,  conversant 
with  business  usages,  is  justified  in  presuming  him  authorized  to 
•collect  the  amount  due.  Davment  to  him  dincharges  the  obligation. 
(Neb.)     Harrison   Nat.  Bank  v.  Austin,  639. 

3.  AGENT,  AUTHORITY  OF,  Inferred  from  Other  Transae 
tions. — The  authority  of  an  agent  to  do  a  particular  act  in  con- 
nection with  a  transaction  may  be  inferred  from  proof  that  hi« 
principal  authorized  or  ratified  similar  acts  in  connection  with  past 
transactions  intmsted  to  him  under  similar  eirenmstanees.  (Neb.) 
Harrison  Nat.  Bank  v.  Austin,  639. 
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FKLNUlFAXi  AMD  SUKETT. 

1.  8UBET78HXP — Secnrlty  for  Indemnity.— A  Oreditor  l8  Ba* 
titled  to  enforce  for  his  own  benefit  any  securities  which  the  principal 
debtor  has  given  his  surety  by  way  of  indemnity.  (Neb.)  County 
of  Harlan  ▼.  Whitney,  610. 

2.  STJBET7SHIP— Bight  of  Obligee  to  Assigned  Secozities.— 
If  sureties  on  the  bond  of  a  county  treasurer  assign  to  the  eounty 
securities  given  them  by  the  principal  by  way  of  indemnity,  the 
county  may  enforce  them,  although  the  sureties  might  not  have  done 
So  without  first  discharging  the  obligation.  (Neb.)  County  of  Har- 
lan V.  Whitney,  610. 

8.  8T7BETY8HIP— Discharge  of  Secnrity. — ^If  a  person  pledges  his 
property  as  security  for  the  performance  of  the  contract  of  a  third 
person,  the  property  stands  in  the  position  of  a  surety,  and  any 
change  in  the  contract  which  would  have  discharged  a  surety  upon 
the  contract  will  discharge  the  property  pledged  as  security.  (N.  H.) 
Mechanicks  Nat.  Bank  v.  Comins,  650. 

See  Appeal  and  Error,  4;  Guaranty. 

PROBATE   PBOOEBDINaS. 

See  Executors  and  Administrators. 

PBOCESS. 

1.  PB00E8S.— The  Immnnity  from  Service  of  Civil  Process  on 
a  witness  while  attending  the  trial  in  another  state  to  give  evidence 
seems  to  be  universally  recognized.     (Iowa.)     Murray  v.  Wileox,  263. 

2.  PROCESS — ^Bzemption  of  Party  to  Action  txom  Service  of 
Willie  Attending  Court. — A  nonresident  defendant  in  a  criminal  prose- 
cution attending  the  courts  of  the  state  for  the  purpose  of  his  tria{ 
is  exempt  from  the  service  of  civil  process  while  coming  and  depart- 
ing, as  well  as  while  actually  in  attendance  at  court.  (Iowa.)  Mur- 
ray V.  Wilcox,  263. 

See  Executors  and  Administrators,  5,  6;  Judgments,  2-8;  Sunday,  1. 

PROHIBITION,  WRIT  OF. 

PROHIBITION,  WBIT  OF— Office  of.— A  writ  of  prohibition 
ean  never  be  made  to  perform  the  functions  of  an  appeal  or  writ  of 
error,  and  lies  only  where  a  court,  or  tribunal  clothed  with  judi- 
cial powers,  acts  in  relation  to  matters  over  which  it  has  no  jurisdic- 
tion, or  having  jurisdiction  over  the  subject  matter,  acts  in  excess 
of  its  jurisdiction*     (Mo.)     Schubach  v.  McDonald,  452. 

PUBUC   OFFICEBS^ 

See  Officers. 

QUO  WARRANTO. 

QtrO  WARRANTO— Mnnicipal  IncorporaUofi.--Hjno  warranto 
does  not  lie  against  a  municipal  corporation  to  test  the  validity  of 
the  election  under  which  it  was  incorporated.  (Wash.)  State  v» 
South  Park.  998. 

Note. 

Quo  Wijranto,  statntps  of  limit ntion,  whether  applicable  to  proceed- 
ings in,  187 
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BAILBOADa. 

1.  BATTiHOAP  TBAGK— NegUgvnoe  la  On»ri]ig.--One  who  at^pt 
«pon  a  railroad  track  inunediatoly  in  front  of  a  train  moyiny  at  an 
oxeeanvo  speed,  without  giving  the  cuBtomarj  aigniUa,  but  visible  for 
the  last  eight  hundred  feet  of  its  course,  is  guiltj  of  eontributorj 
negligence,  fts  a  matter  of  law.  (Cal.)  Green  ▼•  Los  Angeles  etc. 
By.  Co.,  es. 

2.  BAILBOAD  TSAOK— Person  Crossing.— An  Engineer  may  As- 
sume that  a  person  approaching  the  railroad  is  in  the  possession  of 
her  ordinary  faculties,  and  will  retain  her  position  of  safety  and  not 
recklessly  expose  herself  to  danger  by  crossing  the  track  in  front 
of  the  approaching  train.  He  is  not  required,  therefore,  to  check 
the  speed  of  the  train  to  enable  her  to  cross  in  front  of  it,  nor  to 
ascertain  whether  she  is  about  to  do  so;  if,  after  she  steps  upon  the 
track,  he  does  all  in  his  power  to  avert  an  accident,  this  is  all  the 
law  requires.     (CaL)     Green  ▼.  Los  Angeles  ete.  By.  Co.,  68. 

8.  BAIIiWAT— Breaking  of  Cable  in  Unloading  Gravel  Train.— 
In  an  action  against  a  railway  company  for  injuries  sustained  by  a 
person,  while  standing  near  a  depot,  through  the  breaking  from  its 
stay  ropes  of  a  cable  used  in  unloading  a  gravel  train,  evidence  of 
the  manner  of  starting  the  engine  and  of  the  character  of  the  ropes 
is  admissible.     (Minn.)     Klugherz  v.  Chicago  etc.  By.  Co.,  384. 

4.  BAIIAOAD8— NegUgene^— Evidenc6.~Violation  by  a  railroad 
company  of  its  contract  with  a  town  not  to  run  its  trains  through  the 
streets  above  a  certain  speed,  is  evidence  of  negligence  in  an  action 
against  it  for  personal  injury  to  a  person  upon  the  street.  (N.  C.) 
Duval  V.  Atlantic  Coast  Line  B.  B.  Co.,  830. 

0.  8TATUTB8»  PEKAI%  Constmctiim  of  .—If  a  statute  is  penal  in 
character,  it  ought  not  to  be  construed  as  fixing  a  liability  where 
there  is  no  fault.  Hence,  though  a  statute  declares  that  all  trains 
upon  any  railway  which  intersects  or  crosses  any  other  railway  on 
the  same  level  shall  be  brought  to  a  full  stop  at  a  distance  of  not 
less  than  two  hundred  and  not  more  than  eight  hundred  feet  from  the 
point  of  intersection,  and  that  any  engineer  violating  the  provisions 
of  the  section  shall  be  fined  one  hundred  dollars,  and  the  corporation 
on  whose  road  the  offense  is  committed  two  hundred  dollars  for 
each  offense,  neither  can  be  held  liable  where  the  failure  to  stop  was 
due  to  the  brakes  not  working  4n  the  usual  manner.  (Iowa.)  State 
V.  (Chicago  ete.  By.  Co.,  254. 

6.  OONBTITUTIONAL  LAW— Pimishlng  BaUway  for  Aet  of  Bn- 
ginser. — A  statute  imposing  a  penalty  on  a  railway  corporation  for 
the  failure  of  its  engineer  to  stop  at  a  crossing  is  not  unconstitu- 
tional. It  merely  exacts  of  the  corporation  the  duty  of  seeing  that 
its  employ^  acts  in  obedience  to  the  statute.  (Iowa.)  State  v.  Chi- 
cago ete.  By.  Co.,  254. 

Set  Carriers;  Master    and    Servant;    Municipal    Corporations,    7-9; 
Street  Bailroads. 

BEOEIPTS. 

See  Evidence,  8. 
Note. 
Boeeiving  Stolen  Property,  possession  of  stolen  property  as  evldeaeo 


of  the  guilt  of  the  possessor,  484, 
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BEFEBEKCB. 

PBAOnOE  In  Soirogate  Conrts.— Tbe  Beport  of  a  Referee 

appointed  in  purananee  of  section  2546  of  the  New  York  code 
is  subject  to  confirmation,  modification  or  rejection  by  the  ear- 
rogate.  Such  report  is  not  self-ezecating,  and  it  is  both  the  right  and 
duty  of  the  surrogate  to  act  upon  it  even  after  ninety  days  after  it 
Las  been  submitted  to  him.     (N.  Y.)     Matter  of  Barefield.  814. 

BEFOBniATIOK  OF  IKSTBT7MENTS. 

1.  DEED&— Beformation  of— Knowledge  of  Mistake. — It  a  bill 
for  the  reformation  of  a  deed  by  a  subsequent  purchaser  does  not 
allege  want  of  notice  of  the  mistake,  construing  it  most  strongly 
against  the  complainant,  such  purchaser  must  be  held  to  have  known 
of  the  mistake  at  the  time  of  acquiring  rights  under  the  conveyance. 
(Ala.)     Jones  v.  McNealy,  38. 

2.  DEEDS— Beformation  of« — X  purchaser  is  entitled  to  his 
grantor's  right  to  enforce  a  correction  of  a  description  in  a  prior 
deed  to  a  part  of  the  premises  executed  by  the  grantor  to  another. 
(Ala.)     Jones  ▼.  McNealy,  38. 

3.  DEEDS— Beformation  of— Deeds  of  aift.— The  right  to  the 
reformation  of  a  deed  is  not  affected  by  whether  it  is  one  of  bargain 
and  sale,  or  of  gift.     (Ala.)     Jones  ▼.  McNealy,  38. 

4.  DEEDS — Reformation. — ^Possession  of  Premises  by  the  pur- 
chaser is  not  essentia]  to  enable  him  to  obtain  correction  of  a  mie- 
take  in  the  description  contained  in  a  prior  deed  to  a  portion  of  the 
premises  executed  by  his  grantor  to  another.  (Ala.)  Jones  v.  Mc- 
Nealy, 38. 

5.  DEEDS— Seformation  of  lA^es. — Complainant  asking  the  cor- 
rection of  a  mistake  in  a  description  in  a  deed  is  not  guilty  of 
laches  in  bringing  suit,  if  she  has  been  in  possession  of  a  portion  of 
the  premises  to  which  she  has  a  deed  ever  since  its  execution,  and 
her  mortgagor  and  grantor  has  been  in  possession  of  the  other  por- 
tion, and  the  bill  is  filed  promptly  after  the  defendant,  who  claims 
title  under  the  deed  containing  the  mistake,  discloses  his  intention  to 
disturb  complainant's  possession.     (Ala.)     Jones  v.  McNealy,  38. 

6.  DEEDS— lEteformatlon  of— Time  of  DiscoTory  of  Mistake.  - 
A  bill  for  the  correction  of  a  mistake  in  a  deed  need  not  allege  when 
the  complainant  discovered  the  mistake,  or  that  a  demand  or  request 
has  been  made  for  its  correction.     (Ala.)     Jones  v.  McNealy,  38. 

7.  DEEDS — Beformation  of — Demand  for. — A  bill  for  the  cor- 
rection of  a  mistake  in  description  in  a  deed  need  not  allege  a  de- 
mand or  request  of  defendant  to  correct  it,  when  defendant  has  in- 
stituted suit  in  ejectment  against  the  complainant's  tenant.  (Ala.) 
Jones  ▼.•McNealy,  38. 

8.  DEEDS— Beformation  of— Belief  Granted.— If  a  bill  presents 
a  case  for  the  correction  of  a  mistake  in  a  deed,  the  court  will  grant 
full  relief  to  the  end  of  foreclosing  a  mortgage  given  by  defendant 
to  complainant  on  a  portion  of  the  same  premises,  when  the  evidence 
establishes  the  right  to  the  correction.  (Ala.)  Jonea  v.  MeNealy, 
8S. 

BBSOUIKa  FBOM  DAKGEB. 

See  Negligence,  7-9. 
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BBS  GESTAE. 

Bee  Evidence^  6,  7, 

BES  JUDICATA. 

See  Judgments,  11,  12. 

BEVEBSAL  OF  JUDGMENT. 
See  Appeal  and  Error,  11-14;  ExeeutionSi  3,  i. 

BOBBEBT. 

BOBBEBT— mdlctment— AggraYatloiL— If  an  indictment  for 
robbery  states  the  essential  facts  of  the  crime,  it  is  not  neceuary 
that  it  further  allege  circumstances  of  aggravation  in  order  to  war- 
rant the  imposition  of  a  penalty  provided  by  statute  for  the  com- 
mission of  a  robbery  under  aggravated  circumstances.  (Iowa.) 
State  ▼.  Poe,  307. 

Note. 

Bobbery,  possession  of  stolen  property  as  evidence  of  the  guilt  of  the 
possessor,  482. 

SALES. 

SAZiES— Pnrbhaaer  With  Kotico. — A  purchaser  of  a  note  and 

mortgage  is  chargeable  with  notice  of  their  fraudulent  character  if 

enough  appears  of  record  to  put  him  upon  inquiry  which  could  not 

have  failed  to  disclose  the  facts.     (HL)     Heppe  v.  Szczepanski«  221. 

See  Ckinstitutional  Law,  9-12. 

SEABOHES  AND  SEIZX7BES. 

1.  UNIiAWFXTL  8BAB0H— Oonsent— Evidance.— If,  in  an  action 

to  recover  for  searching  premises  without  a  warrant,  the  evidence  as 
to  whether  the  plaintiff  and  owner  gave  his  consent  to  the  search 
is  conflicting,  directing  a  verdict  for  defendant  is  erroneous. 
(Iowa.)     MoClurg  v.  Brenton,  323. 

2.  UNIAWPUIi  SEABCH  by  Officer.— A  search  of  a  private 
residence  for  evidence  of  crime,  without  a  warrant  therefor,  cannot 
be  justified,  though  made  by  an  officer.  (Iowa.)  McClurg  v.  Bren- 
ton,  323. 

3.  UNLAWFUL  SEABCH— -Evidence — ^Use  of  Hounds.— In  an 
action  to  recover  for  an  unlawful  search,  evidence  as  to  the  conduct 
of  hounds  used  to  track  the  thief  is  admissible  only  on  the  question 
of  malice,  in  mitigation  of  damages.  (Iowa.)  McClurg  v.  Bren- 
ton, 323. 

4.  UNLAWFUL  SEABOH — ^Use  of  Hounds— Evidence. — ^In  an 
action  to  recover  for  an  unlawful  search  of  private  premises,  through 
the  use  of  honnds,  evidence  as  to  their  breeding  and  training,  letters 
indorsing,  and  storion  connornini;  their  nbility  "nd  usefulness,  are 
not  admissible.     (Iowa.)     McClurg  v.  Brenton,  823. 

6.  UNLAWFUL  SEABGH— Evidence— Photograplis  of  Homida. — 
In  an  action  to  recover  for  an  unlawful  search,  photographs  of  hounds 
need  in  making  such  search  are  not  admissible  in  evidence.  (Iowa.) 
Kednrg  v.  Brenton,  323. 
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Note.  « 

Search   of  Premises  of  Friyato  Persons,   constitutional   gnarantlM 

against,  328,  329. 
goods  to  be  searched  for  must  be  described  in  a  search-warranty 

332. 
not  in  aid  of  the  administration  of  justice,  329. 
policemen  have  no  authority  to  make  without  a  warrant,  330. 
power  to  inspect  does  not  include  power  to  search,  330. 
provisions  of  the  constitution  of  the  United  States  concerning 

do  not  apply  to  states,  329. 
right  of  exemption  from  is  not  dependent  upon  eonstitutional 

provisions,  329. 
search-warrants,  when  sufficient  to  authorize,  330-332. 
trespass,  action  of  for  wrongful,  334. 
unreasonable  defined,  328. 

violation  of  right  of  exemption  from,  what  is,  329. 
warrant  necessary  to  authorize,  329,  330. 
warrant  of  arrest,  whether  authorizes,  3B4. 
where  a  person  is  accused  of  crime,  329. 
Search-warrants    are  not  available  in  civil  proceedings,  880. 
definitions  of,  330. 

goods  to  be  searched  for,  description  of  in,  331,  332. 
justification  under,  333,  334. 
liability  of  persons  suing  out,  333,  334. 
malicious  prosecution  of  proceedings  for,  332,  333. 
necessity  of,  to  authorize  a  search  of  private  premises,  329,  330. 
place  to  be  searched,  description  of,  when  sufficient,  331. 
place  to  be  searched   must  be  described  in,  331. 
premises  which  may  be  searched  under,  331,  332. 
statutes  authorizing,  330,  331. 

warrant  of  arrest,  when  answers  the  purposes  of,  334. 
when  sufficient  to  authorize  a  search  of  private  premises,  331. 

SENTENCE. 

See  Criminal  Law,  23. 

SEBVIOE   OF   PB0GE8S. 

See  Process. 

Note. 

Sovereignty,  definitions  of,  158,  159. 
in  whom  vests,  159. 

8FE0IFIC  FERFOBSiANOB. 

1.  OONTBACTS  to  Convey  Land— Breach  of  Election  of  Berne* 
dies. — Upon  a  breach  of  a  contract  to  convey  land,  the  purchaser 
may  sue  for  specific  performance,  and  is  not  bound  to  bring  an  action 
at  law  for  damages.     (N.  C.)     Bodman  v.  Robinson,  877. 

2.  SPECIFIC  PEBFOBMANCE — Contract  to  Convey— Dower 
Bights. — A  husband  cannot  avoid  a  decree  for  the  specific  perform- 
ance of  his  contract  to  convey  land  to  which  his  wife  is  not  a  partv, 
on  the  ground  that  she  is  entitled  to  dower  in  the  land.  (N.  C.) 
Rodman  v.  Robinson,  877. 
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8.  SPECIFZO  PEBFOBMANOE— ^Contract  to  Convey  Land.— If 
no  Fraud  or  Mlstaka  is  alleged,  the  fact  that  the  vendor  made  a  bad 
trade  does  not  release  him  from  specific  performance  of  his  contract 
to  eonvey  land.     (N.  G.)     Bodman  v.  BoDinson,  877. 

i.  8PECIFI0  PEBFOBMANOE — Contract  to  Convey^— Descrip- 
tion of  the  land  by  metes  and  bounds  is  sufficient  in  a  suit  for  the 
specific  performance  of  a  contract  to  convey  land.  (N.  G.)  Bod« 
man  v.  Bobinson,  877. 

SPITE  FENCE. 

See   Constitutional  Law,   14. 
Note. 
States,  acquiescence  by  in  the  exercise  of  a  right,  effect  of,  153. 

general  words  in  a  statute  of  limitations  will  not  be  held  ap- 

pUcable  to,  166-169. 
governmental  bodies  which  represent  and  are  therefore  not  sub- 
ject to  the  statute  of  limitations,  161,  162. 
laches  are  not  imputable  to,  148,  153. 
limitation,  statutes  of  do  not  run  against,  148,  152. 
limitation,  statutes  of  operate  in  favor  of,  149. 
limitation,  statutes  of,  whether  may  create  presumption  of  pay- 
ment  against^  149. 

8TATX7TE  OF  FBAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  UMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
CofMfmcfion. 

1.  STATUTES    Borrowed    from    Other    States— ConBtmctlon. — 

Courts  will  not  follow  the  construction  given  a  statute  by  the  court 
of  a  sta^e  from  which  such  statute  is  borrowed,  when  snrh  decision 
does  not  appear  to  be  founded  on  right  reasoning.  (Mont.)  An- 
cient Order  of  Hibernians  v.  Sparrow,  563. 

Title. 

2.  CONSTITUTIONAL  LAW— Title  of  Act.--If  the  title  to  an 
act  indicates,  and  the  act  itself  actually  embraces,  two  diiferent  ob- 
jects, diverse  in  their  nature  and  having  no  necessary  connection, 
when  the  constitution  says  each  statute  shall  embrace  but  one  object, 
the  whole  act  must  be  treated  as  void  from  the  manifest  inability 
of  the  court  to  choose  between  the  two,  and  hold  the  act  valid  as 
to  one  and  void  as  to  the  other.  (Idaho.)  Pioneer  Irrigation  Dist. 
V.  Bradley,  201. 

8.  CONSTITUTIONAL  LAW— Title  to  Act.— The  generality  of 
the  title  to  an  act  is  no  objection  to  it,  so  long  as  it  is  not  made 
a  cover  to  legislation  incongruous  in  itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a  necessary  or  proper  con- 
nection with  it.     (Idaho.)     Pioneer  Irrigation  Dist.  v.  Bradley,  201. 

4.  CONSTITUTIONAL  LAW— Title  of  Act.— If  the  legislature  is 
fairly  apprised  of  the  general  character  of  an  enactment  by  the 
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•object  ezpreised  in  the  title,  aad  all  its  proTiaioiis  kATe  a  jihI 
and  proper  referenee  thereto,  and  are  nieh  as  bj  the  nature  ef  the 
enbject  to  indicated  are  manifestly  appropriate  in  that  eenneetioB, 
and  as  might  reasonably  be  looked  for  in  n  measore  of  sneh  char- 
aeter,  the  requirement  of  the  constitution  that  the  title  of  an  act 
shall  embrace  but  one  subject  is  complied  with.  (Idaho.)  Pioneer 
Irrigation  IKst.  ▼.  Bradley,  201« 

&  0OK8TITUTIOKAL  lAW— Titla  of  AcL— It  matters  not  that 
an  act  embraces  technically  more  than  one  subject,  one  of  which 
only  is  expressed  in  its  title,  go  long  as  the  subjects  are  not  foreign 
and  extraneous  to  each  other,  but  blend  together  in  the  common 
purpose  evidently  sought  to  be  accomplished  by  the  act.  (Idaho.) 
Pioneer  Irrigation  Diet.  ▼.  Bradley,  201. 

a  COlTOTinmOKAL  ULW—TiXU  to  Ack— If  the  proTisions  of 
a  statute  all  relate,  directly  or  indirectly,  to  the  same  subject,  hnve 
a  natural  connection,  and  are  not  foreign  to  the  subject  expressed 
in  its  title,  they  may  be  united  in  one  act.  (Idaho.)  Iloneer  Irri- 
gation Dist.  ▼.  Bradley,  201. 

7.  COKSnnmOKAI.  I-AW— Title  to  Act.-~Objections  should 
be  grave,  and  the  conflict  between  the  constitution  and  the  statute 
palpable,  before  the  judiciary  should  disregard  a  legislative  enact- 
ment tpon  the  sole  ground  that  it  embraces  more  than  one  subject 
in   its  title.     (Idaho.)     Pioneer  Irrigation   Diet.  v.  Bradley,  201. 

8.  CONBTITUTiOKAL  IiAW— Title  of  Act. — ^However  numerous 
the  provisions  of  an  act  may  be,  if  they  can  be,  by  fair  intend- 
ment, considered  as  falling  within  the  subject  matter  legislated  upon 
in  the  act,  or  necessary  as  ends  and  means  to  the  attainment  of  such 
subject,  the  act  is  not  in  conflict  with  a  constitutional  provision  that 
no  act  shall  embrace  more  than  one  subject  which  must  be  em- 
braced in  its  title.  (Idaho.)  Pioneer  Irrigation  Dist.  v.  Bradley, 
201. 

9.  OONSTITUTIONAIf  liAW— Tltie  of  Act.— A  constitutional 
provision  that  no  act  shall  embrace  more  than  one  subject  which 
shall  be  expressed  in  its  title  is  not  intended  to  obstruct  honest 
legislation,  or  to  prevent  the  incorporation  into  a  single  art  of  the 
entire  statutory  law  upon  one  general  subject.  (Idaho.)  Pioneer 
Irrigation  Dist.  v.  Bradley,  201. 

10.  CONSTITUnONAIi  LAW— Title  to  Act^SnbJect  of  Act.— 
The  entire  statutory  law  of  the  state  upon  the  subject  of  irrigation 
and  the  reclamation  of  arid  lands  may  be  incorporated  in  a  single 
original  or  amendatory  act  under  a  proper  title.  (Idaho.)  Pioneer 
Irrigation  Dist.  v.  Bradley,  201. 

11.  CONSTITUTIONAL  IiAW— Consolidation  of  Statntes  by 
Amendment. — ^If  two  acts  have  been  passed  by  the  legislature  on 
the  same  general  subject,  but  with  differently  worded  titles,  such 
acts  may  be  amended  and  combined  by  one  act,  with  a  proper  title. 
(Idaho.)    Pioneer  Irrigation  Dist.  v.  Bradley,  201. 

See  Constitutional  Law. 

8TBEET  SAIL&OAD& 

1.  ELECTBIC  BAILBOADS— Hei^gent  Speed— Injury  to  Ltve- 
•tock. — Kunning  an  electric  street-car  in  the  night-time,  at  a  speed 
In  violation  of  a  citv  ordinance,  and  so  rapidly  that  it  cannot  be 
stopped  within  the  distance  a  cow  is  seen,  when  she  comes  on  the 
track  twenty  yards  ahead,  is  negligence,  which  renders  the  railroad 
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eompanj  liable  for  the  resulting  injury  to  the  eow.     (Ala.)     Annis- 
ton  Eleetrieal  ete.  Co.  y.  Hewitt,  42. 

2.  8TBBBT  BAILBOADS—Kegligence— Passenger  in  Dangerova 
Position. — ^If  a  street  railway  eompany  eon  sent  s  to  a  passenger's  tak- 
ing a  dangerous  position  on  its  ear  and  knowingly  assumes  to  earry 
him  in  that  position,  it  must  exercise  that  high  degree  of  care  which 
the  law  requires  a  carrier  to  observe  for  the  safety  of  his  passen- 
gers. The  degree  of  care  to  be  observed  by  the  railway  company  in 
such  case  must  be  in  proportion  to  the  danger  which  the  passenger's 
perilous  position  entails.  (Mo.)  Parks  v.  St.  Louis  etc.  By.  Co., 
425. 

8.  8TBEET  SAILB0AD8 — Ctontribntory  Kegllgence— Passenger 
in  Dangerous  Position. — ^If  a  passenger  takes  a  dangerous  position  on 
a  -street-car,  even  with  the  consent  of  the  company,  he  must  observe 
for  his  own  safetv  the  care,  proportioned  to  the  apparent  danger, 
that  a  man  of  ordinary  prudence  would  observe  under  like  circum- 
stances, and,  if  he  fails  in  this,  and  is  injured  from  a  cause  arising 
out  of,  or  incident  to  the  position  itself,  without  negligence  on  the 
part  of  the  railroad  company,  it  is  not  liable.  Though  the  company 
is  negligent,  still  if  the  passenger  fails  in  sueh  observance  of  ordin- 
ary care,  he  is  guilty  of  contributory  negligence  and  cannot  recover. 
(Mo.)    Parks  v.  St.  Louis  etc  By.  Co.,  425. 

4.  8TBEET  BAILBOADS— Passenger  in  Dangerous  Position— 
Befnaal  to  Carry. — A  street  railroad  company  has  a  right  to  refuse 
to  carry  a  passenger  who  takes  an  unusual  and  dangerous  position  on 
its  car.     (Mo.)     Parks  v.  St.  Louis  etc.  By.  Co.,  425. 

5.  8TBEBT  BAIIA0AD8 — Contribntory  Negligence— Dangerous 
Position  of  Passenger.— If  a  passenger,  in  boarding  a  street-car, 
takes  a  dangerous  position  thereon  with  the  knowledge  and  consent 
of  the  railroad  company,  and  thereafter  is  not  guilty  of  negligence, 
but  is  injured  through  the  negligence  of  the  company  arising  out  of 
a  condition  which  thereafter  becomes  extrahazardous,  he  cannot  be 
defeated  of  his  right  to  recover,  on  the  ground  that  he  was  guilty 
of  contributory  negligence.  (M.o.)  Parks  v.  St.  Louis  etc.  By.  Co., 
425. 

See  Municipal  Corporations,  7-9. 

SUBBOGATIOK. 

SUBETYSHIP — Subrogation. — A  Comity,  after  default  in  the 
conditions  of  the  bond  of  its  treasurer,  may  take  advantage  of  se- 
curities given  by  him  to  his  flnreties,  either  by  way  of  subrofifation 
or  by  procuring  an  assignment  from  the  sureties.  (Neb.)  County 
of  Harlan  v.  Whitney,  610. 

See  Principal  and  Surety. 

SUMMONS. 

See  Process. 

SUNDAY. 

1.  ImBQAJm  HOIIDAYS.— Issuance  of  summons  by  a  elerk  of 
court  on  Sunday  on  a  complaint  filed  on  that  day  is  merely  a  minis- 
terial act,  and  not  within  the  inhibition  of  a  statute  prohibiting  the 
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i.riiu9»cbiua  ox  juaiciiti  aci,s  on   ivgai   noiiattjrB|   Bummoas  bo  xaouea  u 
▼alid.     (Idaho.)     Havens  v.  Stiles,  195. 

2.  8UMDAT  CONTBACTS. — ^A  contract  for  the  convejanea  Af 
land  entered  on  Sunday  is  valid  and  not  opposed  to  public  policy. 
(N,  G.)     Bodman  y.  Bobinson,  877. 

BUPPOBT. 

See  Deeds. 

8T7BETT8HIP. 

Sea  Principal  and  Surety. 

8UBBOOATB  OOtJBT. 

Sea  Beferenca. 

TAXATION. 

OontUiutional  Laio, 

V  COKBTITUTIONAI.  lAW— Taxation— Kotlea  to  Piovoty 
Owner,  Whan  Baquirad*— Whenever  the  amount  of  the  taxes  to  be 
ezactad  depends  on  the  judgment  or  discretion  of  those  fiximg  the 
value  of  the  property  or  the  benefits  by  which  such  amount  is  to  be 
measured,  an  opportunity  must  be  given  the  property  owner  to  be 
heard.  Hence,  if  an  assessment  is  authorized  for  the  construction  of 
drainage  ditches  to  be  equitably  divided  among  the  property  owners 
along  or  in  the  vicinity  of  the  improvement  and  those  benefited 
thereby,  and  no  provision  is  made  for  notice  to  the  persons  assessed 
and  an  opportunity  to  be  heard  against  the  assessment,  the  statute 
is  unconstitutional  as  taking  property,  without  due  process  of  law. 
(Iowa.)     Beebe  v.  Magoun,  259. 

2.  CONSTITUTIOKAIi  IiAW— Assessments  According  to  Bena- 
flts — ^Dna  Procaaa  of  Law. — ^If  an  irrigation  law  provides  for  as- 
sessments and  also  the  method  and  means  by  which  benefits  received 
may  be  adjudicated,  it  is  not  unconstitutional  as  taking  private  projh 
arty  without  due  process  of  law  under  the  guise  of  taxation  or  other- 
wise.     (Idaho.)     Pioneer  Irrigation  Dist.  v.  Bradley,  201. 

Inheritance  Taw, 

3.  DKEDBBITANOE  TAXES — ^Liability  of  Foreign  OorporatioBi 
for.^ — Charitable  societies  and  auxiliaries  thereto,  incorporated  and 
organized  under  the  laws  of  other  states  are  not  within  the  provisions 
of  an  inheritance  tax  statute  which  exempts  from  the  payment  of 
such  tax,  gifts,  bequests,  devises,  etc.,  ''to  or  for  the  use  of  any 
institution  in  said  state  for  purposes  of  purely  publio  charity,  or 
other  exclusively  public  purposes,"  and  if  such  foreign  corporations 
are  entitled  to  receive  property  within  the  state  of  such  statute,  by 
gift,  bequest  or  devise,  they  are  liable  to  such  inheritance  tax,  al- 
though some  of  their  charitable  work  and  enterprises  are  carried  on 
within  the  state.     (Ohio  St.)     Humphreys  v.  State,  888. 

4.  CONSTITnTIOHAIi  IiAW—InJieritanoa  Tax— Foreign  Corpora- 
tions.— ^A  statute  of  a  state  imposing  an  inheritance  tax  upon  foreign 
charitable  corporations  operating  to  some  extent  within  the  state  as 
to  property  received  by  them  therein  by  gift,  bequest,  or  devise,  is 
not  unconstitutional  as  an  unlawful  discrimination  against  them  or 
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M  denying  them  the  equal  protection  of  the  land*  (Ohio  St.) 
Hnmphreye  v.  State,  888. 

Foreclosure  of  Hen — Unknoum  Ovmere. 

6.  TAX  IJEK— ForeclOBore.— A  DeBcriptlon  of  the  Land  in  a  pub- 
lished notice  in  proceedings  to  foreclose  a  tax  lien  is  sufficient  where 
the  context  shows  that  property  in  the  state  is  referred  to,  and  there 
is  but  one  tract  in  the  state  answering  the  description,  although  it  is 
equally  applicable  to  another  tract  in  another  state.  (Neb.)  Leigh 
V.  Oreen,  598^ 

e.  TAXATION— Foreclosure  of  Tax  Lien.— Tbo  Word  "Owner,** 
as  used  in  the  Nebraska  statute  providing  for  the  foreclosure  of  tax 
liens  where  the  owner  ia  not  known,  refers  to  persons  having  estates 
in  the  land,  and  not  to  encumbrancers  ana  lienholders.  (Neb.) 
Leigh  T.  Qreen,  592. 

7.  TAZATIOK^— The  Owner  of  the  I«iid  is  Unknown,  within 
the  meaning  of  the  Nebraska  'statute  providing  for  the  foreclosure  of 
tax  liens,  whenever  the  holder  of  a  tax  certificate  is  unable,  with 
reasonable  diligence  and  inquiry  In  the  neighborhood  of  the  land, 
to  ascertain  the  whereabouts  of  the  persons  appearing  to  have  legal 
estates  therein  or  to  ascertain  who  have  sack  estates.  (Neb.) 
Leigh  V.  Green,  592. 

8.  TAXATION— Allldavit— In  Proceedings  to  Foreclose  a  tax 
lien  under  a  statute  providing  therefor  when  the  owner  of  the  land 
is  not  known,  allegations  in  the  petition  and  an  affidavit  for  service 
by  publication,  on  information  and  belief,  to  the  effect  that  the  owner 
is  unknown,  are  sufficient  as  against  eollateral  attack.  (Neb.) 
Leigh  V.  Green,  592. 

9.  TAXATION— FOredosore— Parties.— In  a  proceeding  to  fore- 
close a  tax  lien  under  a  statute  providing  therefor  when  the  owner  is 
unknown,  the  propriety  of  joining  as  a  psrty  defendant  one  having 
an  interest  in  the  land  short  of  ownership  will  not  be  reviewed  col- 
Isterally.    (Neb.)    Leigh  t.  Green,  592. 

la    TAXATION— Prooeedlng  in  Bern— Dne  Process  of  Law^A 

statute  awarding  to  the  purchaser  act  a  tax  sale  a  remedy  by  suit 
against  the  land  itself,  available  whenever  the  owner  is  not  known, 
wlrereby  all  persons  claiming  interests  in  the  land  may  be  barred 
completely  on  sale  under  foreclosure,  does  not  deny  due  process  of 
law.    (Neb.)    Leigh  t.  Green,  592. 

Taw  Title. 

IL  TAXATION— ^New  Title.— A  sale  of  land  in  proceedings  to 
foreclose  a  tax  lien  under  a  statute  providing  therefor  when  the 
owner  is  unknown,  creates  a  new  and  independent  title  and  bars  all 
pre-existing  interests  or  liens.     (Neb.)     Leigh  v.  Green,  592. 

12.  TAX  DEED — Street  Assessment  Lien — Superiority. — ^A  pur« 
chaser  at  s  sale  for  general  taxes  aequires  a  title  valid  as  against  s 
Uen  for  a  street  assessment.     (Wash.)     Ballard  v.  Way,  993. 

18.  FflM^ TymntirRTg— Pnrfthaa^  of  Tax  Title. — ^Remaindermen 
who  have  no  possession,  or  right  of  possession,  at  the  time  of  a  tax 
sale  of  the  property,  may  purchase  an  outstanding  tax  title  for  their 
exclusive  benefit  as  against  other  remaindermen.  (Iowa.)  Crawford 
T.  Heis,  837. 

14.  UFE  TENANTS.— Porchase  of  Tax  Title  by  a  life  tenant 
does  not  vest  the  fee  in  him  as  against  a  remainderman,  and  the 
Am.  St.  Rep..  Vol.  101—70 
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transaetioB  amonnti  idrnplj  as  a  redemption  from  tiw  tax  eato. 
(Iowa.)     Crawford  t.  Meis,  337. 

Note. 

Taxatioa,  due  proeeea  of  law,  what  proeeediags  in  aid  of  may  be  pro- 
vided without  impairing  the  right  to,  606. 

judicial  proeeedingt  in  aid  of,  what  may  be  authorised,  606,  607. 

proceedings  in  rem  for  the  enforcement  of  tax  lien  or  title,  607. 

TELSaBAPHB  AND  TEI£PHONE8. 

1.  ACTIONS,  When  may  be  Treated  as  Bz  Delicto  Thongk  Based 

on  Contracts. — An  allegation  by  the  plaintiff  of  contractual  rela- 
tions with  him  in  an  action  against  a  telegraph  corporation  for  the 
failure  to  correctly  transmit  a  message  does  not  necessarily  mahe  the 
action  one  upon  contract.  These  matters  may  properly  be  pleaded 
by  way  of  inducement  preliminary  to  the  allegation  of  facts  constitut- 
ing a  tort,  and  the  action  may,  therefore,  be  treated  as  ex  delicto 
rather  than  ex  contractu.  (Iowa.)  Cowan  ▼.  Western  Union  TeL 
Co.,  268. 

2.  FLSADING,  Contributory  Negligence^  7aUare  to  Negativa.— 
A  complaint  against  a  telegraph  corporation  to  recover  damages  for 
its  negligently  failing  to  transmit  a  message  correctly,  need  not  allege 
the  absence  of  contributory  ne^igence  on  the  part  of  the  plaintiff, 
where  the  statute  provides  that  such  a  corporation  is  liable  for  all 
mistakes  or  delays  in  transmitting  or  receiving  messages  over  its 
lines,  and  that  in  actions  to  recover  damages  thus  caused,  the  burden 
is  on  the  corporation  to  prove  that  the  mistake  or  delay  was  not 
due  to  its  negligence.  (Iowa.)  Cowan  v.  Western  Union  Tel.  Ce, 
268. 

3.  TEIiBOBAPH  COKPOBATZON8.— Damages  an  BaooTenlde 
for  Mental  Angvish  and  Suffering  resulting  from  the  failure  of  a 
telegraph  corporation  to  properly  transmit  a  message.  (Iowa.) 
Cowan  V.  Western  Union  Tel.  Co.,  868. 

6.  DAItAOBS— Mantal  SiUrariag.— The  impossibUity  of  i^oviding 
any  exact  standard  or  measure  of  compensation  for  injured  feelings 
does  not  constitute  a  sufficient  reason  for  refusing  to  award  damagee 
for  mental  angni  h  resulting  from  the  incorrect  transmission  of  a  tele- 
gram.    (Iowa.)     Cowan  v.  Wettem  Union  Tel.  Co.,  268. 

6.  DAMAaES,  When  not  Limited  to  the  Damages  Arising  from 
the  Breach  of  a  Contract.— Though  the  failure  of  a  telegraph  cor- 
.poration  to  correctly  transmit  a  message  is  a  breach  of  a  contract, 
the  damages  to  which  it  is  liable  are  not  limited  to  the  plainUff/s 
damages  for  such  breach.  The  negligence  in  the  performance  of  the 
obligation  by  which  injury  resulted  to  him  is  a  tort,  damages  for 
which  are  not  restricted  by  the  rules  applicable  to  ordinary  actions 
for  breach  of  contract,  (fowa.)  Cowan  v.  Western  Union  TeL  Co., 
268. 

TENANCY  IN  COMMON. 
COTENANCY— Titie  to  Property  aa  Shown  by  Bacorda.---Whea 
persons  take  title  to  land  as  tenants  in  common  and  place  ii  upon 
?^"rd,  th^  act,  so  far  as  it  may  affect  purchasers  and  2;^ ^to«  with- 

out  notice,  must  be  considered  as  a  ^^  5'!u  ^^'I^.^LS?     rpTstl 
the  character  in  which  they  intend  to  hold  the  property.    (Pa.  St.) 

Cundey  v.  Hall,  938. 
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Kote. 

S^DMlcjr  tai  OMnMB,  eofBfoslon  of  soodi,  wken  ersated  by,  917. 

noKsn. 

See   Carzierg;   Injunction^   3-7. 

nrZiE  OF  AOT. 

See  Btatateiu 

TBB8PA8SEB8. 
See  Negligence,  10-12. 

TBXAU 

1.    TBIAIi^-~Ob]eetloii  to  Improper  Bemacks  BCado  %7  OomuMl 

must  be  made  at  the  time  the  statement  is  made,  or  within  a  reason- 
able time  thereafter,  and  must  be  brought  to  the  attention  of  soch 
eonnsel,  as  well  as  to  that  of  the  eourt.     (N.  H.)     Bond  v.  Bean, 

ese. 

2*  TBIAXr— Comment  on  Evidence. — It  is  reversible  error  for  the 
court,  upon  a  dispute  as  to  what  a  witness  has  testified  to  upon  a 
material  point,  to  declare  in  the  presence  of  the  jury  what  such  evi- 
dence was,  and  that  the  stenographer's  report  thereof  Is  wrong. 
(Wash.)    SUte  v.  GUndemann,  1001. 

InttrucHon$. 

Bee  Criminal  Law,  21,  22. 

S.  TEIAIr— Xnitmctiona. — ^It  is  not  error  to  refuse  to  give  re* 
qneoted  instructions  already  covered  by  instructions  given.  (Wash.) 
State  V.  Clark,  1006. 

i.  TBIAIi— Denial  of  Bequests  for  Specific  Instmctions  is  not 
error  when  their  substance  has  been  embodied  in  instructions  al- 
ready given.     (N.  H.)    Bond  v.  Bean,  686. 

5.  TRIAL — ^InstmctionB. — The  fact  that  an  essential  element  is 
lacking  in  one  instruction  is  not  ground  for  a  reversal  of  the  judg- 
ment, if  such  element  ia  supplied  by  other  instructions.  (HL) 
Beidler  v.  King,  246. 

6.  TBIAIiS. — Instcnctiona  may  assume  as  established  facts  about 
which  there  is  no  dispute.  (Mo.)  Parks  v.  St.  Louis  etc.  By.  Co., 
425. 

7.  TBIAL^— InstnictiOB  (Uven,  stating  correct  abstract  propo- 
sitions of  law,  are  not  ground  for  reversal  of  the  judgment,  unless 
they  intend  to  mislead  the  jury.     (HI.)      Beidler  v.  King,  246. 

8.  TBIAIi. — Instmctiona  Which  are  Oonfiicting  upon  a  material 
issue  are  ground  for  the  reversal  of  the  judgment.  (Mont.)  State 
V.  Keerl,  579. 

See  Criminal  Law;  Jury. 

TBOVBB. 

1.  TBOVEB--Sale  of  Stock  by  Broker.— If  a  Husband  transfers 
ttB  account  with  a  stock  broker  from  his  own  to  his  wife's  name,  she 
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if  he,  without  notice  to  her,  sells  securities  in  the  aeeonnt  for  the 
husband's  debt.     (Pa.  St.)     Sparks  v.  Hurley,  926. 

2.  CONV£BSIOK.>-Any  Intenaeddllng  with  Property  of  An- 
other, or  the  exercise  of  dominion  over  it,  whether  by  the  defendant 
alone,  or  in  connection  with  others,  in  denial  of  the  owner's  rights,  is 
a  conversion,  for  which  trover  will  lie,  though  the  defendant  had  not 
the  complete  manucaption  of  the  property.  (Ala.)  Milner  etc.  Co. 
V.  De  Loach  etc.  Co.,  63. 

3.  TBOVEB — ^Defense — ^Bona  Fide  Purchaser. — ^It  is  no  defense 
to  the  adtion  of  trover  that  the  defendant  is  a  purchaser  for  value, 
and  without  notice  of  the  rights  of  the  real  owner.  (Ala.)  Milner 
etc.  Co.  V.  De  Loach  etc.  Co.,  63. 

4.  TROVEBr— Levy  of  Attachment— Onstody  of  Iaw.— If  the 
legal  title  to  property,  and  the  right  to  its  immediate  possession  are 
in  one  person,  the  possession  of  an  officer  under  an  attachment  writ 
against  another  person  is  illegal,  and  the  property  is  not  in  the  custody 
of  fhe  law  so  as  to  prevent  the  real  owner  from  maintaining  trover 
for  it  against  one  who  purchases  it  at  sale  under  such  attachment. 
(Ala.)     Milner  etc.  Co.  v.  De  Loach  ete.  Co.,  63. 

TBITSTS. 

1.  TRUST,  Wlien  not  Created  by  a  Deposit  In  Bank. — If  A  opens 
an  account  in  a  bank  in  which  he  deposits  his  own  money 
in  his  name  "in  trust  for  B,"  this  does  not  necessarily  create  a 
trust  in  favor  of  B,  and  a  court  is  justified  in  finding  that  no 
trust  was  thereby  created  if  there  is  evidence  of  declarations  on  the 
part  of  B  tending  to  show  that  he  had  no  interest  in  the  moneys 
.deposited.     (N.  Y.)     Matter  of  Barefield,  814. 

2.  TBUSTS. — ^A  Purchase  of  Trust  Property  of  the  Trustee  is 
not  necessarily  void;  the  cestui  que  trust  has  a  right  to  affirm  the 
sale,  and  an  affirmance  will  be  implied  from  an  unreasonable  delay 
in  making  an  election.     (Neb.)     Shelby  v.  Creighton,  630. 

See  Parties. 
Note. 

Utaited  Stately  assignment  to  of  a  debt  barred  by  the  statute  of 
limitations,  183. 
laches  cannot  be  imputed  to,  182. 
limitation  of  actions  by  when  not  suing  for  a  public  right,  181- 

183. 
limitation,  statutes  of  in  actions  where  it  is  a  nominal  plaintiflF 

and  not  the  real  party  in  interest,  171. 
limitation,  statutes  of,  what  language  make  applicable  against, 

164. 
statutes  of  limitation  do  not  affect  claims  of,  151« 

USUBT. 

1.  DBUBY — Corrupt  Intent. — ^A  contract  for  interest  at  higher 
than  the  legal  rate  both  before  and  after  judgment,  without  a  cor- 
rupt intent  on  the  part  of  the  lender  to  exact  an  unlawful  rate  of 
interest,  is  not  usurious.  (Idaho.)  Anderson  ▼.  Creamery  etc.  Co., 
188. 

•^  2.  USUBY  is  Matter  of  Intention,  and  to  avoid  a  contract  it 
must  appear  that  the  lender  knew  the  facts,  and  acted  with  a  view 
of  evading  the  law.     (Idaho.)     Anderson  v.  Creamery  etc  Co.,  188w 


VEXTDO'R  AND  VENDEE. 
8ie  Paada;  Frandi,  Statnto  ot 

WAQEa 
Sea  Aangnment;  Bankruptejr, 

WALLS. 
Sea  Nagligeneay  12;  Partj-walli. 

WATEBS  AND  WATEBOOUBSEa 

1.  WATEBS— Bights  of  Appropriaton.— If  tha  watan  of  a  nat- 
ural Btream  have  been  appropriated  according  to  law,  and  put  to  a 
beneficial  nse,  the  rights  thna  acquired  carry  with  them  an  interest 
in  tha  stream  from  the  points  where  the  waters  are  diverted  to  the 
source  from  which  the  supply  is  obtained  and  any  interference  with  the 
stream  by  a  person  having  no  interest  therein,  to  the  damage  of  tha 
appropriator,  is  unlawful  and  actionable.  (Utah.)  Cole  t.  Biehards 
Irr.  Co.,  062. 

2.  WATKR8  Appropriation— Sources  of  Supply^— If  lakea  form 
a  part  of  the  source  of  supply  of  a  creek,  and  with  the  exception  of 
one  of  such  lakes  form  a  part  of  the  natural  channel  of  one  of  the 
tributaries  of  such  creek,  prior  appropriators  of  the  waters  of  the 
creek  are  entitled  to  the  same  usufructuary  rights  to  the  waters  which 
Batnrally  flow  and  collect  in  such  lakes,  and  which  eventually  find 
their  way  into  the  main  channel,  as  they  have  to  the  balance  of  the 
natural  flow  of  creek.     (Utah.)     Cole  v.  Richards  Irr.  Co.,  962. 

8.  WATEBS— Utalawfol  Interferenea  with.— A  OonstitEtional 
provision  that  ''all  existing  rights  to  the  use  of  any  of  the  waters 
of  this  state  for  any  useful  or  beneficial  purpose  are  hereby  recog- 
nized and  confirmed,"  puts  it  beyond  the  power  of  any  person  to 
lawfully  go  upon  a  stream  of  water  in  which  he  has  acquired  no  right, 
and  inteiSere  with  existing  rights,  or  to  destroy  or  cut  off  the  source 
of  supply,  of  such  stream,  although  it  consists  of  a  pond  or  a  lake. 
(Utah.)     Cole  V.  Biehards  Irr.  Co.,  962. 

BoundarieB  when  Lake  Recedes. 

4.  BOUNDABIES  Where  Water  of  Laka  Becedes.— When  an  ir- 
regularly shaped,  non-navigable  lake  without  outlet  or  inlet  drys  up, 
it  is  not  proper  to  divide  the  bed  among  riparian  owners  by  estab- 
lishing central  points  and  lines,  and  extending  the  side  lines  of  ripar- 
ian tracts  from  where  they  cross  the  meander  line  to  such  points  and 
lines.     (Minn.)     Scheifert  t.  Briegel,  309.  ^ 

6.  BOUNDABIES  Where  Water  of  Laka  Becedes.— When  the 
waters  of  a  non-navigable  lake  recede  and  disappear,  each  riparian 
proprietor  owns  that  part  of  the  lake  bed  included  in  the  tnangle 
made  by  projecting  lines  from  the  points  where  the  side  division 
lin«s  respectively  cross  the  marginal  line  to  the  center  of  the  lake; 
but  if  the  lake  is  of  irregular  shape  and  without  outlet  or  inlet,  th^ 
inequalities  occasioned  by  the  broken  shore  line  should  ba  equitably 
adjusted  between  the.contigqous  owners  by  disregarding  the  irregu- 
laritieSy  or  by  treating  the  lake  as  tomposed  of  separate  bodies  of 
watar.  (Miniu)  Sdheifert  v.  Briegel,  899. 
See  Highways,  2. 
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WBAPOVfl. 
li    OOBBTIY U  TlOVAZi    lAW — Ouijlag 

■tmtaia  prohibiting^  private  penona  from  earrjinir  deadlj 

witliia  the  limitfi  of  any  citr,  towa,  or  villaire  ia  the  atate,  ia  uTeoa- 

atitotioaal  and  void.     (Idaho.)     In  re  Briekey,  215. 

2.  OOVSnTanOHAI.  X.AW— Cairyiag  Deadly  Weiqpou.— A 
atatute  prohibiting  the  earrying  of  eoneealed  deadly  weapoaa  ia  % 
proper  ezereiae  of  the  poUee  power,  aad  ia  ifvlid,  hat  a  atatute  pro- 
hfbitiiig  the  mere  earrring  of  ftrearma  ia  Toidy  aa  the  right  ta  da  oo 
ia  foaimBteed  by  the  atate  and  national  eonatiiiitioBiL  (Idaha.)  Ia 
re  Briekejy  215. 

WIX.LB. 

What  If  •  Witt. 

!•  WIUX  WHAT  IB— OonTejaoee  In  OonaidflnltOB  •f  flavpori. 
Aa  oral  agreement  between  a  aon  and  hia  parenta  that  he  ahall,  in 
eoaaideratfon  of  earr3ring  on  their  boaiaeaa  aad  proridiBg  for  their 
anpport,  become  Teated,  upon  their  death,  with  the  title  to  the 
family  homestead,  ia  testamentary  in  eharaetar.  (Mb.)  Taaka  ▼• 
Dittbemer,  614. 

2.  WILZ%  WHAT  IS.-~The  Bole  Teat  by  Wldcb  to  Aaeartain 
whether  an  instrument  or  agreement  purporting  to  alleet  tha  title 
to  land  ia  testamejnary,  is  to  inquire  whether  it  undertakes  to  Teat 
any  present  interest  to  title  therein.  (Neb.)  Teaha  t.  DiMMner, 
614. 

Bevoeation  of  Witt, 

S.  WILLB—AeTOcatioii— Fraud  Picfautliig  2>eatnietloB  of  WHL— 
Fraud  on  the  part  of  the  testator's  wife,  who  is  sole  doTisee  n&der 
hia  willy  in  falsely  representing  to  him  that  it  haa  been  deatroyed. 
whereby  he  is  prevented  from  destroying  it  or  ezeeutiuff  another,  is 
mot  ground  for  the  revocation  of  such  wilL  (Ky.)  Tnee  t.  Ship- 
ton,  351. 

A  WnJUi— BerocatiotL-^Courts  cannot  substitute  for  tha  plain 
requirement  of  the  statute  the  supposed  desire,  intention,  or  even 
oaaeoiiiipUahed  attempt  of  a  testator  to  destroy  or  roToka  hia  wiU. 
(Ky.)    TOGO  ▼•  Shipton,  351. 

See  Converaioa. 

WKir  OF  ABBIBTAirOB. 

See  Asaistance,  Writ  of. 

WBiT  OF  pbohibitioh; 

Sea  Prohibition,  Writ  of. 

Z-&AT  FIOTUBBB. 

Sea  |ividenee,  1. 
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